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 XVI 

 

STATEMENT OF FACTS 

 

Involved Parties 

 

1. The Claimant, Vasiuki LLC (“Vasiuki”) is a corporation engaged in the development, 

construction and operation of renewable energy facilities incorporated under the laws 

of the Federal Republic of Cogitatia (“Cogitatia”). 

2. The Respondent is the Republic of Barancasia (“Barancasia”). 

 

Transaction Summary 

 

3. On 31 December 1998, Cogitatia and Barancasia (together “Contracting Parties”) 

concluded an Agreement for the Promotion and Reciprocal Protection of Investments 

(“BIT”). 

4. On 1 August 2002, the relevant procedure for bringing the BIT into force was 

fulfilled. 

5. On 1 May 2004, both Contracting Parties joined the European Union (“EU”). 

6. Since 2007, Barancasia has endeavored to meet ambitious EU climate and energy 

targets
1
, which have coincided with worries over energy supplies.  

7. In the same year, Claimant began monitoring the Barancasian legislative process and 

researching photovoltaic solar vendors, technologies and suitable land plots in 

Barancasia. 

8. On 29 June 2007, Barancasia notified Cogitatia of intention to immediately terminate 

the BIT, effective as of June 30, 2008. 

9. On 28 September 2007, the Ministry of Foreign Affairs of Cogitatia replied to 

Barancasia‟s notification only confirming its receipt but not making any further 

statements. 

10. In May 2009, Claimant purchased land plots in Barancasia and decided to launch an 

experimental solar project called “Alfa”, which became operational on 1 January 

2010. 

                                                        
1 http://ec.europa.eu/clima/policies/package/index_en.htm 
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11. On 1 May 2010, Barancasia adopted the Law on Renewable Energy (“LRE”), which 

was implemented through the Regulation on the Support of Photovoltaic Sector 

(“Photovoltaic Support Regulation”) and was aimed at subsidizing the renewable 

energy market by means of feed-in tariffs. 

12. On 1 July 2010, the national regulator responsible for calculating the feed-in tariffs, 

the Barancasian Energy Authority (“BEA”), publicly announced the fixed 0.44 

EUR/kWh feed-in tariff, which was supposed to apply for twelve years as of the time 

of issuance. 

13. Between 1 July 2010 and 30 January 2011, Claimant made investments of its own and 

borrowed money into the acquisition of land plots and equipment for a second project 

called “Beta”. 

14. On 25 August 2010, the BEA arbitrarily denied Claimant‟s request for a license for 

the Alfa project despite having granted no justification grounded on law and despite 

Claimant‟s entitlement to the fixed feed-in tariff based on the LRE and Regulations. 

15. On that same date, Claimant obtained a license with a guaranteed 0.44 EUR/kWh 

feed-in tariff for the Beta project, which became operational on 30 January 2011. 

16. In 2011, a new technology regarding the manufacture and development of solar 

panels was developed. 

17. On 1 September 2011, Claimant borrowed substantial sums of money to acquire land 

plots suitable for the development of power plants with the intention to launch 12 

more photovoltaic projects. 

18. On 5 May 2012, the Prime Minister of Barancasia publicly stated in an interview that 

all of Barancasia‟s Intra-European BITs had been terminated, even though not all 

relevant EU Member States had confirmed the termination of the particular BIT. 

19. On June 2012, teachers of Barancasia organized non-violent strikes. 

20. On 1 July 2012 Claimant obtained licenses from the BEA for the development of all 

12 new projects with an approved 0.44 EUR/kWh feed-in tariff. 

21. In November 2012, a private hearing took place before the Barancasian Parliamentary 

Energy Committee in which only specially invited stakeholders were called to present 

testimony. Claimant was not within the selected group. 

22. On 3 January 2013, the Barancasian Parliament adopted an amendment to Art. 4 LRE 

that replaced the previous version completely and provided for the annual adjustment 

of feed-in tariffs. 
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23. Subsequently to the adoption of the amendment, the BEA calculated and announced 

the new fixed feed-in tariffs on 0.15 EUR/kWh applicable with retroactive effect as of 

1 January 2013.  

24. On 20 April 2014, Claimant notified Barancasia‟s authorities of its dispute with 

Barancasia and of Claimant‟s intention to pursue legal remedies under the BIT if the 

dispute was not resolved amicably to Claimant‟s satisfaction. 

25. On 2 November 2014, Claimant submitted its Request for Arbitration.
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ARGUMENTS ON JURISDICTION 

 

Issue 1: The Tribunal Has Jurisdiction Over the Dispute Concerning Claimant’s 

Photovoltaic Projects Under the Cogitatia-Barancasia BIT and the Claims 

Asserted are Admissible 

 

1. The Tribunal has jurisdiction to decide on the merits of the claim because (i) the BIT 

was not superseded by EU law upon accession of both Contracting Parties to the EU 

in 2004, and (ii) the principle of EU law supremacy has no effect over either the 

validity or applicability of the BIT. Moreover, the claims asserted are admissible as 

(iii) the BIT was neither lawfully denounced by the Respondent by means of its 

notification on 29 June, 2007, nor have the Contracting Parties agreed to terminate it 

ahead of time. 

 

I. The accession of both Cogitatia and Barancasia to the European Union had no 

effect over either the validity or the applicability of the BIT 

 

2. The Respondent contends that this Tribunal lacks jurisdiction and that Claimant‟s 

claims are inadmissible because the BIT (i) has become obsolete due to the accession 

of both Cogitatia and Barancasia to the EU on May 1, 2004
2
, and (ii) is inconsistent 

with the EU legal order, in particular Art. 207 TFEU
3
. This position cannot be upheld. 

3. It is Claimant‟s submission that since all claims against the Republic of Barancasia 

for violations of the BIT are fundamentally based on the Treaty and not on EU law, 

consequently the adjudicatory powers of this Tribunal derive from the host state‟s 

offer to arbitrate contained in the BIT. For that reason that (A) the BIT is the law 

applicable to this dispute and that EU law must be considered as a part of 

Respondent‟s national legal order and treated only as a fact. 

                                                        
2
 Statement of Uncontested Facts, para. 5 

3
 Response to the Request for Arbitration, p. 10 
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4. As a consequence of that, Vasiuki claims that (B) there is no need for this Tribunal to 

make a referral to the ECJ for a preliminary ruling under Art. 234 of the EC Treaty 

and that, even if there was, the LCIA Tribunal would not be permitted to do so. 

5. Moreover, the effect of the accession of both Cogitatia and Barancasia to the EU must 

be judged according to the VCLT
4
, of which both Contracting States are parties

5
. 

Hence,  Claimant argues that the relation between the BIT and the EU legal order 

must be analyzed in light of (C) the possibility for termination or suspension of the 

operation of a treaty implied by conclusion of a later treaty pursuant to Art. 59 VCLT, 

and of (D) the application of successive treaties relating to the same subject matter in 

accordance to Art. 30 VCLT. It will be demonstrated that the new competence 

attributed to the EU by Art. 207 TFEU does not impinge on this Tribunal‟s 

jurisdiction.  

6. Finally, it is maintained that the effects of the BIT have not been affected or amended 

by both Contracting Parties‟ membership to the EU
6
 and that (E) the problem 

regarding the principle of supremacy of EU law is moot. 

 

A. EU law must be treated as a fact 

 

7. This Tribunal is placed in a public international law context and not a national or 

regional context since its jurisdiction is based on Art. 8 of the BIT. Furthermore, this 

LCIA arbitration does not have its seat of arbitration in Barancasia or elsewhere in the 

European Union. Such an arbitral seat could trigger the application of the lex loci 

arbitri, however the seat of the arbitration is Caledonia, which is not an EU Member 

State
7
. Therefore, this LCIA arbitration is a dispute resolution mechanism governed 

exclusively by international law
8
. 

8. In the so-called Extra-EU BIT cases
9
, the ECJ was called to rule upon the alleged 

failure of Member States to fulfill obligations imposed by Art. 307 TEC as a result of 

not having adopted appropriate measures to eliminate hypothetical incompatibilities 

                                                        
4
 Eastern Sugar v. Czech Republic, para. 156 

5
 Vasiuki LLC v. Republic of Barancasia, LCIA Arbitration No 00/2014, Procedural Order No 2, para. 

5 [hereinafter Procedural Order No 2] 
6
 Soderlund, p. 457 

7
Procedural Order No 2, para. 8  

8
 Electrabel, para. 4.112; Eureko v. Slovakia, para. 228 

9
 Commission v. Republic of Austria; Commission v. Republic of Finland; Commission v. Kingdom of 

Sweden 
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between BITs entered into force with third countries prior to accession of the Member 

State to the EU, and provisions allowing for the possibility of restrictions on 

movements of capital and on payments contained in the EC Treaty. Art. 307(2) TEC 

provides that to the extent treaties concluded between third countries and Member 

States prior to their accession to the EU “are not compatible with this Treaty, the 

Member State or States concerned shall take all appropriate steps to eliminate the 

incompatibilities established.” 

9. In such cases, the ECJ dealt essentially with a question of EU law, i.e. whether the EU 

Member States had violated the EC Treaty or not. It did not directly address any issue 

of international law. Therefore, it applied EU law principles and considered BIT 

provisions as relevant as a matter of legal fact, and not as the primary governing 

law.
10

  

10. Conversely, this Tribunal is dealing essentially with a matter of international law, i.e. 

whether the conclusion of a later treaty by the Contracting Parties to the BIT leads to 

its inapplicability under the VCLT. Thus, EU law must be treated as a matter of fact 

as it is not the directly applicable law to the dispute
11

. 

11. This argument was acknowledged by respondent host states in other investment 

arbitration cases. In Micula, Romania argued that EU law was relevant to the dispute 

as binding rules of Romanian law and as factual circumstances to be taken into 

account as part of the consideration on whether or not standards of treatment under 

the relevant BIT had been breached, but not as the primary applicable law to the 

dispute
12

. 

12. Therefore, since this LCIA Tribunal was constituted under Art. 8 of the BIT and is 

called upon to apply international law, EU law must be treated as relevant only to the 

extent it is a legal fact as it is an integral part of the internal law of the Respondent. 

 

B. The Tribunal cannot and should not make a referral to the ECJ for a 

preliminary ruling  

 

13. Art. 234 of the EC Treaty determines that the ECJ shall have jurisdiction to give 

preliminary rulings concerning the interpretation of the TEC whenever such a 

                                                        
10

 Shan & Zhang; p. 5 
11

 Electrabel ,paras. 4.127, 4. 195 
12

 Micula v. Romania, para. 314 
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question is raised before any court or tribunal of a Member State and that court or 

tribunal considers that “a decision on the question is necessary to enable it to give 

judgment”. In such cases, the court or tribunal may make a referral to the ECJ 

requesting it to give a ruling thereon.  

14. According to the settled jurisprudence of the ECJ
13

, it is solely for the national courts 

before which actions are brought, and which must bear the responsibility for the 

subsequent judicial decision, to determine whether or not there is a need for a 

preliminary ruling
14

. Moreover, the possibility of a referral to the ECJ is not open to 

an arbitral tribunal even if it has its seat in the EU
15

, which is not the case
16

, since, 

according to ECJ rulings, Art. 234 is not applicable where the parties are under no 

obligation, in law or in fact, to refer their disputes to arbitration
17

. 

15. Thus, this Tribunal cannot make a referral to the ECJ for a preliminary ruling, as this 

power is not granted to arbitral tribunals in any event in light of the consensual basis 

of their adjudicatory powers. 

16. Furthermore, even in the event Art. 234 were applicable this LCIA Tribunal would 

not have to refer questions of EU law to the ECJ because no decision concerning such 

questions is necessary to enable it to give judgment. 

17. Pursuant to ECJ jurisprudence, Art. 234 will not be triggered when the question 

before a court or tribunal of a Member State is not relevant, namely, if the answer to 

the question will not affect the outcome of the case
18

. Rather, a referral will be called 

for only in the event all what is left for the adjudicator is to determine whether one 

party is correct and the other party is mistaken, given that those would be the only two 

possible outcomes of the interpretation of a EU law provision
19

. 

18. The PCA Tribunal in Iron Rhine, which found that it was in a position analogous to 

that of a domestic court within the EU due to the specific wording of the arbitration 

clause upon which it grounded its jurisdiction
20

, nonetheless decided that there was no 

need for a referral because the relevant EU law provisions did not create any rights, or 

obligations, for the parties that went beyond what the treaty already provided
21

.  

                                                        
13

 PCA Arbitration Regarding the Iron Rhine Railway, para. 102 
14

 INPS, para. 26 
15

 Eastern Sugar v. Czech Republic, para. 131 
16

 Procedural Order No 2, para. 8 
17

 Nordsee v. Reederei Mond, para. 11; Denuit v. Transorient  
18

 CILFIT Case, para. 10 
19

 PCA Arbitration Regarding the Iron Rhine Railway, para. 105 
20

 PCA Arbitration Regarding the Iron Rhine Railway, para. 103 
21

 PCA Arbitration Regarding the Iron Rhine Railway, para. 119 
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19. In other words, due to the fact that the EU law provisions under dispute in Iron Rhine 

were of a purely programmatic nature, no legal consequences flowed from its 

existence
22

. The same can be said of Art. 207 TFEU. Although Art. 207 confers on 

the EC an exclusive competence with regard to foreign direct investment, the EU has 

given no clear indication or directions on how it intends to use its new investment 

power
23

 (Section 1(I.D)). Moreover, the BIT predates both Contracting Parties 

accession to the EU and consequently the existence of such a new exclusive 

competence.  

20. Hence, the possibility for a referral to the ECJ is in no way available to this Tribunal, 

and even if it were it would not be necessary given the circumstances of the present 

case and the fact that the primary law applicable to the dispute is the BIT and not EU 

law (Section 1(I.A)). 

 

C. The operation of the BIT has not been terminated by the accession of Cogitatia 

and Barancasia to the EU 

 

26. Art. 59 of the VCLT provides that in the event parties to the same treaty conclude a 

later treaty relating to the same subject-matter, then the former shall be considered as 

terminated if it “appears from the later treaty or is otherwise established that the 

parties intended that the matter should be governed by that treaty”
 24

 or if the 

“provisions of the later treaty are so far incompatible with those of the earlier one 

that the two treaties are not capable of being applied at the same time.”
 25

 

27. Thus, the Convention demands that (i) the successive treaties have the same subject-

matter and that it either be established (ii) that the parties had the intention to 

impliedly terminate the former treaty by conclusion of the later one, or (iii) that both 

treaties are so inconsistent or otherwise contradictory as to render their joint 

application impossible. 

28. In accordance to the Commentary of the ILC to Draft Article 56 (now Art. 59), such 

provision would only apply when the whole matter which formed the subject of the 

previous treaty is henceforward governed by the new provisions: 

                                                        
22

 PCA Arbitration Regarding the Iron Rhine Railway, para. 117 
23

 Reinisch, Article, p. 8 
24

 Art. 59(1)(a) VCLT 
25

 Art. 59(1)(b) VCLT 
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The present article, for its part, is not concerned with the priority of treaty 

provisions which are incompatible … [it] terminates or suspends the 

operation of the earlier treaty altogether, so that its is either no longer in 

force or no longer in operation [emphasis added].
26

  

29. Therefore, Art. 59‟s same subject matter test demands that the overlap between prior 

and later treaty be so broad as to lead to the termination of the entire treaty, rather 

than to the analysis of the priority between particular provisions
27

. For termination of 

the earlier treaty to be implied it is necessary that the two treaties set up mutually 

discordant systems
28

. Thus, the relevant test under Art. 59 is the incompatibility 

between treaties as a whole and not between specific provisions
29

. 

30. None of the situations in which Art. 59 would be applicable relate to the instant 

dispute. 

31. First, the BIT and the EU legal order do not cover the same subject matter. While EU 

law guarantees to investors from EU Member States the right to invest in Barancasia 

on a par with a Baracansian investor, the BIT provides for substantive and procedural 

protection for the investor during his investment in the host country
30

.  

32. Further, it is required that the level of coincidence between both treaties relate to the 

same legal relationship. Notwithstanding the fact that a claimant might raise a claim 

under two different provisions and be able to recover compensation for the entire loss 

under either of them, this will not lead to the termination of the earlier treaty in favor 

of the later one.
31

 

33. This conclusion is not affected by the EU‟s new exclusive competence over foreign 

direct investment granted by Art. 207 TFEU because the protection afforded by the 

BIT is broader as it also encompasses portfolio investments
32

. The BIT guarantees a 

wider array of legal rights and duties that are neither duplicated nor incompatible with 

EU law
33

. Therefore, it cannot be argued that EU law and the BIT cover the same 

precise subject matter. 

34. Second, even though it is established that the Contracting Parties intended that EU 

law should apply in full between them, there is no indication of any intention that that 

                                                        
26

 ILC Report I, p. 253 
27

 Eureko v. Slovakia, para. 240 
28

 Ramanujan, p. 179 
29

 Ramanujan, p. 181 
30

 Eastern Sugar v. Czech Republic, paras. 164-165 
31

 Eureko v. Slovakia, para. 258 
32

 Shan & Zhang; p. 11 
33

 Eureko v. Slovakia, para. 245 
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would lead to the termination of the BIT as a whole
34

. It is impossible to assume that 

by virtue of acceding to the EU, either Contracting Party wished to amend, modify or 

otherwise detract from the application of the BIT
35

. 

35. As posited by one commentator, the argument that Member States have implicitly 

abrogated all bilateral agreements between them by the mere conclusion of the TEC is 

not plausible. Considering that the EU exclusive competence over foreign direct 

investment came to existence only after the accession of both Contracting Parties, it is 

a “tall order” to prove that EU law may encroach over the pursuit of legitimate 

objectives of bilateral cooperation with regard to cross border investment.
36

 

36. Neither does the BIT itself provide that it would be replaced in case both its 

Contracting Parties became members of the same REIO. Indeed, the BIT determines 

the opposite as it expressly provides that its provisions shall remain in force if that 

were the case. Art. 3.3 reads as follows: 

“The provisions of this Article shall not be construed so as to oblige either 

Contracting Party to accord preferences and advantages to investors of the 

other Contracting Party similar to those accorded to investors of a third 

State 

a) by virtue of membership of the former of any existing or future customs 

union or economic union, or similar institutions … [emphasis added]” 

37. Moreover, when faced with an identical clause contained in the Dutch/Czech BIT of 

1991, the Eastern Sugar Tribunal decided that the Czech Republic‟s accession to EU 

did not exclude its jurisdiction under the BIT
37

. 

38. Hence, because Cogitatia and Barancasia did not reach a consensus with respect to the 

implicit termination of their BIT, Art. 59(1)(a) scenario is not applicable to this 

dispute. 

39. Lastly, accession to the EU did not entail the automatic termination of the BIT
38

 

because the test of impossibility of joint compliance set forth in Art. 59(1)(b) of the 

VCLT was not met.  

40. The European Commission itself shares such position. On 7 July 2010, the EC 

submitted its observations on the matter in response to an invitation made by the 

                                                        
34

 Eureko v. Slovakia, para. 244 
35

 Micula v. Romania, para. 321 
36

 Klabbers, p. 126 
37

 Eastern Sugar v. Czech Republic, paras. 148-9 
38

 International Law Association, p. 7 
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Achmea (formerly known as Eureko) Tribunal
39

. The EC stated that the relevant BIT 

had not been implicitly terminated or suspended by virtue of Art. 59(1) of the VCLT 

as there was no incompatibility between the BIT in its entirety and the TFEU within 

the meaning of Art. 59(1)(b)
40

. 

41. The Tribunal in Binder faced the same situation, what lead it to conclude that:  

“[T]he EU documents to which the Parties have referred in this case do 

not show that, in the opinion of the EU institutions, BITs have 

automatically ceased to be operative once both Contracting States have 

become Member States of the EU.
41

” 

42. To accept Respondent‟s argument that the BIT is materially inconsistent with the EU 

legal order would go against the position of the relevant European Institutions. As in 

the examples mentioned above and as in the example of Eastern Sugar v. Czech 

Republic
42

, the European Commission did not start infringement proceedings against 

the Contracting Parties for failing to terminate the Cogitatia-Barancasia BIT. In fact, 

in our case the EC has not interfered in the dispute in any way
43

.   

43. The procedural guarantee of international arbitration coupled with the substantive 

standards of treatment afforded by the BIT has no parallel in EU law. Further, even if 

the BIT and the TEC shared the same precise subject matter, there is no indication 

that it was the intention of the parties to terminate the former by the conclusion of the 

latter. Finally, as clearly seen by the application of BITs in an Intra-EU context by 

several arbitral tribunals
44

, the Cogitatia-Barancasia Agreement is not irreconcilable 

with EU law. Thus, EU law has not superseded the BIT. 

 

D. There is no incompatibility between the BIT and EU law 

 

44. After having established that the BIT was not automatically terminated upon 

accession of both Contracting Parties to the EU it is necessary to analyze whether or 

not particular provisions contained in the Treaty conflict with EU law and are 

thereupon inapplicable under customary international law. 

                                                        
39

 Eureko v. Slovakia, para. 175 
40

 Eureko v. Slovakia, paras. 187, 192 
41

 Binder, para. 64 
42

 Eastern Sugar v. Czech Republic ,para. 121 
43
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44
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45. Art. 30 VCLT concerns the application of successive treaties relating to the same 

subject matter and only pertains to situations in which both treaties are in force and in 

operation, in other words, when the termination or suspension of the operation of the 

treaty has not occurred under Art. 59 VCLT
45

. Art. 30(3) determines that the “earlier 

treaty applies only to the extent that its provisions are compatible with those of the 

later treaty.” 

46. Therefore, for Art. 30 to apply two conditions must be fulfilled: (i) both treaties must 

relate to the same subject matter; and (ii) there must be an incompatibility. 

47. The Claimant contends that the BIT and EU law do no cover the same precise subject 

matter (Section 1(I.C), para. 33) for the purposes of Art. 59 VCLT and equally do 

not fulfill the “same subject-matter” test under Art. 30, which provides for a different 

threshold, as it does not relate to conflicts between treaties as a whole, but rather to 

conflicts between specific provisions
46

. 

48. The phrase “same subject-matter” must be construed strictly. It shall not apply when a 

later general treaty impinges indirectly on particular provisions of an earlier treaty
47

. 

Therefore, the BIT and the TEC cannot be considered to cover the same subject 

matter under either of the VCLT tests
48

.  

49. Moreover, there is no inconsistency between the BIT and EU law
49

.  

50. First, specific provisions contained in the BIT that may be incompatible with those of 

the TEC are valid and binding upon the Respondent because Art. 30 operates at the 

application level only
50

. Thus, Art. 30 does not apply to hypothetical 

incompatibilities, these must derive from the actual application of both treaties and 

from the specific circumstances of each case.  

51. Respondent states have argued in previous analogous cases that Intra-EU BITs would 

conflict with several EU law provisions. However, it is Claimant‟s submission that all 

possible incompatibilities elapse upon closer analysis. 

52. It has been stated that inconsistencies are present between guarantees afforded by the 

BIT and the following EU law provisions:  

(i) Art. 292 of the TEC; (ii) Arts. 131 to 134 of the TEC establishing the EU‟s 

common commercial policy, Arts. 56 to 60 of the TEC relating to the movement of 

                                                        
45

 ILC Report I, p. 216 
46

 Eureko v. Slovakia, paras. 240-241 
47

 Aust, p. 183 
48

 Electrabel, para. 4.176 
49

 Electrabel, para. 4.146 
50
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capital and Arts. 43 to 48 of the TEC concerning the right of establishment; (iii) Art. 

12 TEC prohibiting discrimination on grounds of nationality; (iv) Art. 207 TFEU; and 

(v) Art. 10 TEC, which provides for the principle of “mutual trust” under EU Law. 

53. Art. 292 of the TEC determines that Member States shall submit all disputes 

concerning the interpretation or application of the EC Treaty to the jurisdiction of the 

ECJ to the exclusion of all other dispute settlement methods. The argument follows 

that Intra-EU BITs‟ investor-state dispute settlement mechanisms would be in full-

fledged opposition to such provision
51

. However, there is no provision under EU law 

that guarantees investors the right to such procedural remedy
52

. 

54. A fundamental feature of the Cogitatia-Barancasia BIT is represented by the right 

afforded to investors to initiate LCIA arbitration proceedings against a host state 

under Art. 8 of the BIT. Such consensual form of dispute settlement, in a neutral seat 

and under a neutral forum, is unmatched by the legal right of investors to initiate legal 

proceedings before the national courts of the host state. 
53

 

55. Further, the fact that under EU law Member States are required to make good loss and 

damage caused to individuals
54

, that may seek the jurisdiction of the ECJ through a 

preliminary ruling by means of so called “Francovich procedures”, is irrelevant since 

one of the central purposes of arbitration is to provide an alternative to proceedings in 

national courts
55

. 

56. Indeed, there is no rule under EU law that prohibits investor-state arbitration
56

. 

Therefore, considering that there is no provision in the TEC, either express or 

implied, that establishes that international arbitration is inconsistent with EU law, Art. 

8 of the BIT is not incompatible with Art. 292 of the TEC. 

57. TEC provisions on the EU‟s common commercial policy, movement of capital and 

freedom of establishment are also not inconsistent with BIT provisions. Provisions 

relating to the common commercial policy are limited to external trade
57

 and aim at 

“the progressive abolition of restrictions on international trade”
58

, whereas Art. 43 

and 56 TEC, relating to the right of establishment and capital and payments, 

                                                        
51

 Binder, para. 14 
52
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54
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respectively, prohibit all restrictions on the freedom of establishment and on 

movements of capital between Member States.  

58. The BIT affords greater protection to the investor than does EU law. 

59. Free movement of capital and protection of investment are different, but 

complementary things
59

. Thus, the legal regime afforded by the BIT enhances capital 

movements and promotes the policy objectives of the EU rather than curtails it
60

. The 

standards of protection guaranteed by the BIT extend way beyond the warranties 

afforded by EU law and therefore should be fulfilled and upheld alongside the rights 

provided by the TEC
61

. 

60. Moreover, neither the availability of international arbitration in the BIT nor the 

substantive standards of protection guaranteed by the Treaty constitute discrimination 

of relevance under Art. 12 TEC.  

61. Since BITs afford rights on the basis of nationality, tribunals have been faced with the 

issue of possible incompatibility between BITs and Art. 12 TEC, which determines 

that “any discrimination on grounds of nationality shall be prohibited”. Such 

argument is grounded on the rulings granted by the ECJ in the Matteucci and 

Exportur cases. 

62. In Matteucci, the ECJ had to deal with the problem of whether or not the right to 

equality of treatment could also be relied on by a Community national in connection 

with the award of benefits pursuant to a bilateral agreement between two Member 

States which limited eligibility for such benefits to nationals of those two States
62

. 

The ECJ went on to decide that the limitation provided by the treaty violated the 

principle of equality of treatment and that the benefits granted by the agreement 

should be extended to all Community nationals who wished to claim such rights
63

.  

63. The supremacy of EU law was also upheld in Exportur, a case concerning the free 

movement of goods in which the ECJ ruled that provisions in the TEC may preclude 

the application of rules laid down by a bilateral agreement between Member States
64

. 

64. However, such cases are not to the point since they did not relate to cross border 

investment
65

. Rather, the LCIA Tribunal should follow the solution upheld by the 

Eastern Sugar and Achmea Tribunals.  

                                                        
59

 Eastern Sugar v. Czech Republic, para. 169 
60
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65. Pursuant to such decisions, there is no reason why the host State could not accord to 

investors of all other EU Member States the same rights accorded to Cogitatia 

investors under the BIT in the event those investors sought to claim such rights
66

. 

Only the refusal by the host State to extend such preferential treatment to investors 

from other Member States would constitute discrimination under Art. 12 TEC
67

. 

66. The same result can be achieved by application of the reasoning of the ECJ in 

Matteucci. Under Matteucci, discrimination issues arising from bilateral treaties 

between Member States can only be dealt with by expanding the benefits granted by 

such treaties to all other EU nationals willing to claim such rights. The conclusion 

reached by the Eastern Sugar and Achmea Tribunals with respect to the procedural 

benefit of international arbitration granted to investors under Intra-EU BITs was the 

same. Therefore, also under EU law, problems concerning discrimination on grounds 

of nationality arising from the BIT shall be resolved by means of expanding the 

possibility to settle disputes in arbitration, rather than by limiting it.  

67. Thus, Art. 12 TEC and Art. 8 of the BIT are compatible. 

68. Further, Respondent‟s contention that the BIT is inconsistent with Art. 207 TFEU 

cannot succeed. Although such provision grants a new exclusive competence to the 

EU over foreign direct investment, in accordance to Reinisch and other commentators 

Art. 207‟s scope is not as broad as that of BITs because such provision comprises 

investment to the exclusion of portfolio investment
68

. Hence, as the BIT covers both 

direct and indirect investment it lies beyond the exclusive competence of the EU
69

. 

69. Finally, although the rights granted by the BIT are unequal to those afforded under 

EU law, they are not incompatible. Thus, there is no conflict between the procedural 

guarantee for arbitration under the BIT and the principle of “mutual trust” or 

“Gemeinschaftstreue” set forth in Art. 10 TEC
70

. 

70. In conclusion, there is no legal rule or principle of EU law that would prevent this 

Tribunal from upholding its jurisdiction
71

 since no material inconsistency between 

both legal orders exists for the purpose of deciding the instant dispute. 

 

                                                                                                                                                               
65

 Soderlund, p. 465 
66

 Eastern Sugar v. Czech Republic, para. 170; Eureko v. Slovakia, para. 267 
67

 Eilmansberger, p. 407 
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E. The BIT is not overridden by EU law 

 

71. In similar cases
72

, respondents have argued that, as a matter of EU law, an arbitral 

tribunal would lack jurisdiction because arbitration clauses contained in Intra-EU 

BITs would go against the principle of supremacy of the TEC. The control of the 

application by Member States of the intra-EU investment regime should be exercised 

by EU institutions and in the last resort by the ECJ
73

. According to this argument, 

since the ECJ has an interpretative monopoly over EU law, an arbitral tribunal would 

be deprived of jurisdiction as it might apply EU law incorrectly.  

72. In order to support such position, respondents have invoked the authority of the MOX 

Plant case. In such case the ECJ ruled that Ireland violated Arts. 10 and 292 TEC 

because it had initiated dispute settlement proceedings against the United Kingdom on 

the basis of the UNCLOS with respect to a dispute concerning a mixed oxide fuel 

plant located at Sellafield. Ireland‟s violation was a result of submitting a dispute 

concerning the interpretation and application of the TEC to a method of settlement 

other than that provided by the Treaty itself
74

. 

73. However, the MOX Plant case is irrelevant in the BIT context
75

 for three reasons:  

(i) the EC Treaty only imposes obligations on Member States and does not submit a 

non-signatory - such as the investor - to the exclusive jurisdiction of the ECJ under 

the terms of Art. 292 TEC
76

; (ii) the MOX Plant ruling is also not to the point in the 

context of state-state dispute settlements because an arbitral tribunal would be called 

upon to apply and interpret an Intra-EU BIT, which does not belong to the EU legal 

order in the sense of Art. 292 
77

; (iii) finally, the UNCLOS is a treaty that explicitly 

provides that dispute resolution procedures in regional treaties shall have precedence 

over those contained in the UNCLOS.  

74. Further, the Claimant submits that the concern that an arbitral tribunal could disregard 

or mistakenly apply EU law does not amount to a sufficient reason to contest its 

jurisdiction to decide the case
78

. The primacy of EU law would only become a 

problem in case there was any conflict between the BIT and EU law, otherwise, in the 
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words of the Binder Tribunal, the issue is a “moot point”
79

. As demonstrated in 

Section 1(I.D), no such conflict exists. 

75. Nonetheless, an argument may be made with respect to the inapplicability of the 

Binder and Eastern Sugar cases when it comes to the analysis of whether or not the 

supremacy of EU law overrides this Tribunal‟s jurisdiction since they related to 

disputes that predated accession. Yet, the same conclusions forwarded by the 

Claimant were reached in Achmea, a case on which the relevant dispute occurred after 

the respondent state became a EU Member State. 

76. Hence, it is unconceivable that the TEC may be considered a legal norm that is 

superior to a norm stemming from an Intra-EU BIT, making the two incompatible
80

. 

Since the dispute settlement mechanism contained in the BIT is purely procedural in 

nature, as it involves an offer by a EU Member State directed at a putative third party, 

which is not a signatory to the EC Treaty, the principle of supremacy of EU law does 

not make this dispute inarbitrable nor does it impose any kind of bar to this Tribunal‟s 

jurisdiction 
81

.  

 

II. The provisions of the BIT are effective over all of Claimant’s investments 

 

77. The LCIA‟s Tribunal has jurisdiction pursuant to Art. 8 of the BIT (Section 1(I)) and 

the claims asserted are admissible since the Treaty remains in force and its provisions 

continue to be effective. 

78. The Respondent is bound by the procedural and substantive guarantees of the BIT 

since (A) the BIT was not terminated according to the notification sent by Barancasia 

in 29 June 2007
82

 and neither (B) did the Contracting Parties agree to terminate the 

BIT ahead of time. 

 

A. The BIT has not been terminated according to its Article 13 

 

79. As most international investment agreements, the BIT has a provision concerning its 

termination according to which it precludes denunciation for a fixed number of years, 

                                                        
79
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calculated from the date the Treaty entered into force. As posited by one 

commentator, such denunciation clause functions as a risk management tool that 

allows the Contracting Parties to balance stability and continuity of membership in 

light of uncertain and changing circumstances
83

.  

80. Indeed, pursuant to Art. 42 of the VCLT the denunciation of a treaty “may take place 

only as a result of the application of the provision of the treaty or of the present 

Convention”. Furthermore, Art. 54 of the VCLT determines that a party may only 

withdraw from a treaty in conformity with the provisions of such treaty or by consent 

of the parties.  

81. Under the VCLT termination or suspension of the operation of a treaty by grounds 

unlike those set by the BIT may take place only by force of its Arts. 60, 61 and 62 in 

cases of a material breach, of supervening impossibility of performance or of a 

fundamental change of circumstances, respectively (Art. 59 VCLT provides for a 

fourth possibility which is addressed in Section 1(I.C)).  

82. Therefore, the denunciation of the BIT must conform to the terms of Art. 13(2), which 

establishes that: 

“This Agreement shall remain in force for a period of ten years. 

Thereafter, it shall remain in force until the expiration of a twelve month 

period from the date either Contracting Party notifies the other in writing 

of its intention to terminate the Agreement [emphasis added].” 

83. Because the last written notification through diplomatic channels of the fulfillment by 

the Contracting Parties of all the necessary internal procedures for bringing into force 

the BIT was on August 1, 2002
84

, the denunciation of the Agreement could only take 

place ten years later, namely, on August 1, 2012. Barancasia notified Cogitatia of its 

intention to immediately terminate the BIT nearly five years earlier than provided by 

the Treaty, on June 29, 2007
85

. Such notification would become effective as of June 

30, 2008
86

.   

84. In spite of this, the Respondent has invoked none of the possible grounds that would 

allow termination not in accordance with the terms of the BIT. Further, even if the 

Respondent had justified its early denunciation of the Treaty based on the VCLT, 

rather than on Art. 13, none of the requirements set forth in the Convention are met, 
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since (i) Cogitatia did not breach the BIT according to Art. 60 VCLT; (ii) there is no 

objective impossibility resulting from the permanent disappearance or destruction of 

an object indispensable for the execution of the BIT pursuant to Art. 61; and (iii) no 

change of circumstances has led to the radical transformation of the extent of 

obligations still to be performed under the Treaty so as to render the performance 

something essentially different from that originally undertaken in the terms of Art. 62 

of the Convention. 

85. Once the BIT was concluded, both Contracting Parties deliberately renounced an 

element of their sovereignty and from that moment on the balancing of interests 

contained in the Treaty was no longer subject to unilateral decisions that would alter 

its terms
87

. Respondent‟s denunciation did not conform either to the terms of the BIT 

or to the VCLT. Therefore, the Tribunal has jurisdiction „Ratione Temporis‟ as 

Claimant‟s investments were, and remain on being, protected by the BIT. 

 

B.  The Contracting Parties have not agreed to terminate the BIT ahead of time 

 

86. Art. 54 VCLT is confined to two rules. A party may denounce or withdraw from a 

treaty by agreement either in conformity with the treaty or at any time by consent of 

all the parties. As demonstrated in Section 1(II.A), the Respondent has been 

unsuccessful in denouncing the BIT in accordance to its Art. 13. This is also the case 

with respect to the second possibility for termination provided by Art. 54.  

87. On September 28, 2007, Cogitatia‟s Ministry of Foreign Affairs confirmed that it 

received Barancasia‟s notification dated June 29, 2007, on termination of the BIT. 

Cogitatia made no further statements.  

88. On May 5, 2012, the Prime Minister of Barancasia publicly stated in an interview 

granted to the Barancasia Herald that “[w]e stated late in 2006 that all Intra-

European BITs would be terminated. Today I can confirm that we have successfully 

reached this threshold.”
88

. Yet, not all EU Member States have officially confirmed 

the termination of their BITs with Barancasia
89

 and, most importantly, Cogitatia has 

neither initiated nor officially acknowledged termination of any of its existing intra-

                                                        
87

 Dolzer & Schreuer, p. 23 
88

 Annex 8 
89

 Procedural Order No 2, para. 2 
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EU BITs
90

. Notwithstanding official government statements by Barancasia, Cogitatia 

gave no official response with regard to the confirmation of the termination of its BIT 

with the Respondent
91

. 

89. Although Cogitatia has replied to the notification of the Respondent confirming its 

receipt, no other public statement was made during a period of over seven years. 

Accordingly, Art. 54(b) of the VCLT does not apply since the Contracting Parties 

have never formally rescinded the BIT and have not consented to terminate the Treaty 

ahead of time. 

                                                        
90
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91
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ARGUMENTS ON MERITS 

 

Issue 2: Respondent’s Administrative and Regulatory Measures in Respect of the 

LRE Amount to a Breach of the Fair and Equitable Treatment Standard and of 

the Umbrella Clause under the BIT 

 

90. Respondent‟s measures in respect of the LRE amount to a breach of Arts. 2(2) – the 

fair and equitable treatment standard - and 2(3) – the umbrella clause – of the BIT 

because (i) its conduct was unreasonable and arbitrary and failed to comply with the 

Claimant‟s legitimate expectations, and since (ii) it did not observe obligations it had 

with regard to Claimant‟s investments. 

 

I. Respondent violated Claimant’s legitimate expectations  

 

91. The protection of investors‟ legitimate expectations has been recurrently identified as 

a dominant element of the FET
92

. Therefore, Article 2(2) of the BIT demands the 

Respondent to treat foreigners in a way that does not frustrate the legitimate 

expectations they took into account to make investment
93

.  

When a host State‟s conduct has created reasonable and justifiable expectations on the 

side of the investor to act in reliance on said conduct the host State has the obligation 

to honor those expectations
94

. 

92. The BIT and the investment-protection obligations the Respondent undertook therein, 

the specific representations assumed under the licenses granted to Claimant‟s 

investments, and Barancasia‟s unilateral undertakings targeted at investors such as 

Vasiuki and applying specifically to Claimant‟s investments bind the Respondent and 

must be honored despite the State‟s right to regulate.  

93. It is in light of those views that the Claimant submits that the actions of the 

Respondent have not adhered to the legitimate expectations requirement and that the 

                                                        
92

 Saluka, para. 302 
93
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94
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FET has been breached. 

 

A. Respondent failed to guarantee a stable framework for investment 

 
94. The maintenance of a stable legal and business environment by the host state is an 

essential factor for the investment decision of foreign investors. Thus, the FET 

standard determines that host states must not contradict objective government conduct 

and substantially alter the circumstances prevailing at the time the investment was 

made
95

. However, such obligation does not refer to an immutable framework for 

investment. Rather, the standards set forth in Art. 2(2) determine that regulatory 

action must be compatible with the Treaty. 

95. Regulatory measures should be accorded a considerable amount of deference
96

. 

However, such deference is not limitless. Even with respect to measures taken for an 

important public purpose, host states are required to act in due diligence in the 

protection of foreign investors
97

 and even a reasonable change in policy is prohibited 

if it goes counter to the legitimate expectations of the investor based on assurances 

that such alteration in rules or regulation will not occur
98

. 

96. The right of the Respondent to regulate its domestic affairs is restricted by the 

investment-protection obligations it undertook when entering into the BIT. Although 

the state has a sovereign right to pursue its legislative interests in face of new 

circumstances, the power of the state to regulate operates within the restrictions set by 

the interests of the investor who had previously changed its economic position in light 

of the host state‟s conduct
99

.  

97. The Claimant has made an investment based on decisions taken in light of 

Barancasia‟s law and on specific unilateral undertakings by the Respondent and has 

made assumptions regarding its returns based on the stability and predictability of 

those laws. Through its laws, regulations, declared policies and statements the 

Respondent has created expectations upon which the Claimant has relied with regard 

to the nature of the treatment that it could have anticipated that it would receive from 
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 S.D. Myers, para. 263 
97

 Marion Unglaube, para 247 
98

 Vandevelde Article, p. 104 
99

 Dolzer Article, p. 21 



 
Team Alias: Hackworth 

 20 

the government of Barancasia.
100

 

98. It is sufficient that the investor‟s conduct be in compliance with the host state‟s 

domestic laws and regulations. The investor does not assume the risk associated with 

the host state‟s regulatory regime. Rather, the risk of suffering from depriving 

unilateral actions by the Respondent was taken by the Claimant with the legitimate 

and reasonable expectation that such measures would take into account its special 

situation
101

 as a licensee investor in the renewable energy sector. 

99. One arbitral tribunal has decided that the interests of the state should have the same 

weight as the legitimate expectations of the investor
102

. This position cannot be 

upheld. 

100. BITs are drafted in a one-sided fashion with the aim to afford an investor-friendly 

climate and to attract foreign investors. In the absence of a specific treaty provision 

rebalancing interests in the event of a dispute, such interpretation would be contrary 

to the object and purpose of the BIT as agreed upon by the Contracting Parties.
103

  

101. Claimant could not be expected to forecast the drastic alteration in regulation that 

replaced the previous version of Art. 4 of the LRE completely
104

. Even though public 

manifestations with regard to an increase of teachers‟ salaries and educational funding 

took place right before the alteration in legislation
105

, no official statements were 

made by Barancasian representatives with regard to the alleged unsustainability of the 

whole energy support scheme
106

 and the public demonstrations themselves cannot be 

considered as such a strong indicator of legislative action since they proceeded 

peacefully and did not involve violence of any kind
107

. 

102. Rather, Claimant submits that it was given reasonable assurance by the Respondent 

that the calculated feed-in tariff would remain in place for the legally determined 

twelve-year duration since the Respondent entered into specific commitments in 

relation to Claimant‟s investments only months before amending Art. 4 of the LRE
108

. 
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103. In face of these facts the Claimant contends that the measures taken by the 

Respondent lacked proportionality and violated Art. 2(2) of the BIT. 

 

B. Respondent did not respect specific undertakings it made to the Claimant 

 

104. Legitimate expectations arise from specific commitments addressed to the investor 

personally. A government cannot arbitrarily change the rules of the game in a way 

that undermines the legitimate expectations of an investor
109

. Whenever a host State 

extends such commitments to investors its powers to change rules and regulations are 

significantly curbed and restricted.
110

  

105. Withdrawal of undertakings and assurances given to investors amounts to a breach of 

Treaty
111

. Contractual undertakings and representations made by the host State are the 

strongest basis for legitimate expectations
112

. The host State is not allowed to modify 

the legal framework contrary to a specific commitment
113

.  

106. The concept of legitimate expectations will find its genuine application where a host 

state has induced specific confidence in the stability of certain regulations. Whenever 

the host state deliberately acts in order to make a foreign investor rely on its 

regulatory framework when making the decision to invest, the FET standard will 

restrict the host state‟s power to alter existing regulation and legislation.
114

 Further, 

even in cases where the investor merely relies on the general legal framework without 

the presence any specific commitment on behalf of the host state, legitimate 

expectations must not be frustrated by legislation with a retroactive effect
115

. 

107. Art. 3 of the LRE provides that the law was aimed specifically at renewable energy 

producers
116

 under the promise set forth in its Art. 4 that the 0.44 EUR/kWh feed-in 

tariff publicly announced by the BEA
117

 would apply for twelve years
118

 and would 

be in place until the “share of electricity generated from renewable sources amounts 

to no less than 20 percent as compared with the country’s gross consumption of 
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energy”
119

, a target which has not yet been achieved by Barancasia
120

. 

108. After the announcement of the fixed tariff by the BEA, the Claimant made substantial 

investments by its own and borrowed money
121

 to acquire land plots for the Beta
122

 as 

well as for its 12 new power plant projects, in relation to which it also hired personnel 

and paid considerable advances for equipment
123

, relying on the application of the 

guaranteed feed-in tariff. Currently, Claimant faces difficulties with its financing as a 

result of the support scheme amendment
124

.  

109. However, even if Claimant‟s investments had been made in reliance on the general 

legal framework of Barancasia, rather than on such specific unilateral undertakings by 

the Respondent, its legitimate expectations would be frustrated by the retroactive 

operation of the amendment
125

.  

110. Therefore, it is undisputed that the Respondent has purposefully lured the Claimant to 

make investment on the promise of specific commitments before causing the effective 

destruction of Claimant‟s business in Barancasia through its arbitrary subsequent 

changes to the LRE in a violation to the FET standard.  

 

II. Respondent’s conduct was unreasonable and arbitrary 

 

111. As Barancasia has not proceeded with the amendment process to the LRE 

transparently and in good faith the Respondent has acted in violation of Art. 2(2) of 

the BIT. Hence, the Claimant submits that (A) the Respondent adopted unreasonable 

measures in relation to the LRE that were coercive and violated previous warranties 

granted to the Claimant. Moreover, (B) Respondent‟s measure was arbitrary since it 

depended only on its individual discretion.  
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A. Respondent’s conduct was unreasonable 

 

112. The implementation of the LRE by Respondent was unreasonable and thus violated 

Claimant‟s right to fair and equitable treatment. 

113. To determine the “unreasonableness” of a measure, the Tribunal must apply a 

cumulative test
126

 and analyze whether the (i) existence of a rational policy and (ii) 

the reasonableness of the conduct of the host State in relation to the policy are 

present
127

.  

114. In analyzing the first element, the Tribunal in AES determined that a rational policy is 

taken by a state whenever it follows a logical explanation and aims at addressing a 

public interest matter
128

. However, establishing a rational policy is not sufficient. A 

relevant connection must also exist between the state‟s public policy objective and the 

measure adopted to achieve it
129

. The second requirement must be evaluated in light 

of the nature of the measure and by the “way it is implemented.”
130

 

Further, as ruled in Tecmed, Art. 2(2) of the BIT requires the host State   

“… to act in a consistent manner, free from ambiguity and totally 

transparently in its relations with the foreign investor, so that it may know 

beforehand any and all rules and regulations that will govern its 

investments, as well as the goals of the relevant policies and 

administrative practices or directives [emphasis added]… 
131

” 

115. In the present case, Respondent‟s measure did not fulfill the requirements established 

either in AES or Tecmed. As noted in AES, the way a measure is implemented can 

make it unreasonable. In this instance, the measure was unreasonable as it was (i) 

inconsistent, (ii) non-transparent and (iii) coercive. 

116. Respondent adopted the amendment to Art. 4 of the LRE notwithstanding its express 

commitment, determined by Art. 1(1) of the LRE, to take “particular account of the 

international commitments of the Republic of Barancasia”
132

 and despite having 

granted licenses to the Claimant for the development of all 12 photovoltaic power 

plants under the old feed-in tariff
133

 a mere six months earlier. 
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117. Further, the measure was taken after a private hearing took place before the 

Barancasian Parliamentary Energy Committee of which Claimant was not aware of
134

 

and in which only specially invited representatives were called to present 

testimony
135

. Finally, the amended regulation entered into force with retroactive 

effect, although there are no legislative provisions in Barancasia specifically allowing 

retroactive laws
136

. 

118. Therefore Respondent failed to comply with the FET standard since it did conform to 

the obligation to make all relevant legal requirements for the purpose of successfully 

operating investments made, or intended to be made, under the BIT capable of being 

readily known to the investor
137

.  

 

B. Respondent’s conduct was arbitrary 

 

119. The Claimant submits that the Respondent has violated Art. 2(2) of the BIT by 

arbitrarily (i) refraining from granting the Alfa project a license and (ii) amending the 

LRE in a discretionary, willful and unreasonable fashion. 

120. In the words of the El Paso Tribunal, it is “quite non-controversial” that arbitrary 

treatment entails a violation of the FET
138

. An arbitrary measure in itself would be 

sufficient to contravene the FET standard
139

. 

121. The BIT does not define an arbitrary measure. However, according to the 6
th

 edition 

of the Black’s Law Dictionary the word “arbitrary” means something “not governed 

by any fixed rules or standard”, “performed without adequate determination of 

principle”, “without cause based upon the law” or resulting from a “failure to 

exercise honest judgment.”
140

The term was further explained in Lauder v. Czech 

Republic and CMS in accordance to the 7
th

 edition of the Black’s Law Dictionary, that 

defines an arbitrary measure as one “depending on individual discretion; (…) founded 

on prejudice or preference rather than on reason or fact”
141

. 
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122. First, the Respondent denied Claimant‟s request for a license for the Alfa project 

based on the argument that a feed-in tariff would only be available for new projects, 

not for existing ones, even though nothing in the LRE itself stated this limitation
142

. 

Further, the BEA has declined to disclose any criteria that have been applied in the 

approval procedure of the Alfa project
143

. 

123. In accordance to Schill, with respect to administrative procedures concerning the 

granting of licenses, fair and equitable treatment requires host states to afford foreign 

investors a fair hearing, conduct proceedings in a comprehensible way, and state 

reasons for their decisions
144

. Therefore, Respondent‟s discretionary behavior, which 

was neither grounded by fair, solid and substantial cause nor did it respect a fixed rule 

or any other principle of law, was arbitrary and amounts to a violation of the BIT.  

124. Second, as the Respondent has not only denied Claimant the opportunity to present its 

testimony before the Barancasian Parliamentary Energy Committee
145

, but has also 

not properly informed Vasiuki of the private hearings that took place in November 

2012 (as may be inferred from the fact that Vasiuki was not aware that such private 

hearings would take place)
146

, the Claimant contends that Barancasia‟s adoption of 

the amendment to the LRE was arbitrary, since it did not properly address all 

stakeholder interests.  

125. All measures taken by the Respondent with respect to the Alfa project and to the 

amendment that replaced the previous version of Art. 4 LRE completely were 

arbitrary. Hence, the Respondent did not comply with its obligations under the BIT 

since it did not treat Claimant‟s investments either fairly or equitably. 

 

III. Respondent has violated the Umbrella Clause contained in the BIT 

 

126. The Claimant contends that because Respondent, by means of the employment of its 

sovereign legislative authority, has not observed the obligations it had with regard to 

the licenses it granted to Vasiukis‟s photovoltaic projects, which guaranteed a fixed 
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0.44 EUR/kWh feed-in tariff for a period of twelve years, it has violated the umbrella 

clause contained in the BIT
147

.  

127. Art. 2(3) of the BIT determines that each Contracting Party “shall observe any other 

obligation it may have with regard to a specific investment of an investor of the other 

Contracting Party”. According to Art. 31(1) VCLT, under its ordinary meaning the 

phrase “any other obligation” refers to obligations regardless of their nature and cover 

both contractual as well as legal obligations
148

. Thus, umbrella clauses render the 

variation of the terms of a license by legislative measure unlawful under the treaty
149

. 

128. Therefore, when a host state makes specific undertakings to investors by enacting 

laws and regulations in order to induce them to invest, creating expectations with 

respect to particular treatment, the state is bound by such unilateral commitments 

under an umbrella clause
150

.  

129. The LRE specifically targeted energy providers as it stated as its purpose and aim “to 

ensure sustainable development of the use of renewable energy sources” and to 

“promote further development and introduction of innovative technologies”
151

 

However, by amending Art. 4 of the LRE and recalculating the applicable feed-in 

tariff to 0,15 EUR/kWh, which would be reviewed annually from that moment on
152

, 

Respondent breached its obligations under 13 operational licenses granted to 

Claimant for the development of the Beta and 12 other photovoltaic power plants with 

an approved 0.44 EUR/kWh feed-in tariff supposed to apply for twelve years
153

. 

130. Considering that none of the measures taken by Respondent can be described as 

commercial since they related to legislative decisions
154

, and considering that 

Respondent has violated the legal integrity of the commitments undertook in the 

licenses, it is Claimant‟s submission that Barancasia has breached Art. 2(3) of the 

BIT. 

131.  
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Issue 3:  Respondent’s Actions Cannot Be Exempted on the Basis of Necessity 

 

I. The requirements of Art. 25 of the ILC Articles on State Responsibility are not 

fulfilled 

 

132. There is no provision under the BIT on which Respondent could base its exemption of 

liability of the breach.  Hence, the only means Respondent could be exempted of its 

conduct is by applying the customary international law in the case, which is reflected 

in the text of the ILC Rules, as is widely accepted
155

. Art. 25 of the ILC determines 

the requirements of the defense of necessity, which should be interpreted narrowly
156

: 

1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation 

of that State unless the act:  

i. is the only way for the State to safeguard an essential interest against a 

grave and imminent peril; and  

ii. does not seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as 

a whole.  

2. In any case, necessity may not be invoked by a State as a ground for 

precluding wrongfulness if: 

 iii. the international obligation in question excludes the possibility of 

invoking necessity; or 

 iv. the State has contributed to the situation of necessity.
157

  

133. The requirements of Art. 25 from ILC Articles are cumulative
158

 and none of them are 

met in this case on the grounds that (A) Respondent‟s essential interests did not face a 

grave and imminent peril, (B) Respondent had other means besides the amendment of 

the LRE to meet its economic and renewable energy objectives and to adhere to its 

EU obligations and (C) Respondent contributed to the situation of necessity. 
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A. Respondent’s essential interests did not face a grave and imminent peril 

 
134. Under paragraph 1(a) of Art. 25 ILC, necessity may only be invoked in order for the 

host State to safeguard an essential interest from a grave and imminent peril. The peril 

must be objectively established and not merely apprehended as possible. Beyond 

being grave, the peril has to be imminent in the sense of proximity.
159

  

135. The Tribunal on the Burimi v. Albania case gave an example of the rejection of the 

state of necessity defense because the peril was not imminent “but contingent on 

future action or inaction”.
160

Similarly to the case, Respondent‟s defense is based on 

future events. 

136. Neither Respondent‟s economic and renewable energy objectives nor its EU 

obligations were in grave and imminent peril. Even if the concession of the 7.000 

license applications had amounted to a public financial allocation higher than 

Barancasia‟s educational system share; even if its connection to the national 

electricity grid had not been physically possible; and even if Respondent could not 

have supported all these projects because it would have exceeded its EU-mandated 

borrowing limits for the relevant years, these applications had not been approved yet, 

which means these scenarios are not facts, but still only hypotheses Therefore, the 

peril, despite being grave, is not imminent.
161

  

137. Thus, there is no grave and imminent harm to Respondent‟s essential interests, 

because the cause of the peril depends on Respondent‟s own future conduct by 

approving the operation of 7.000 solar projects.  

B. The amendment of article 4 of the LRE was not the only way to Respondent 

safeguard its public interests 

 
138. According to the commentaries to Art. 25 ILC the term “necessity” (état de 

nécessité):  

“… is used to denote those exceptional cases where the only way State can 

safeguard an essential interest threatened by a grave and imminent peril is, 

for the time being, not to perform some other international obligation …” 
162
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The Tribunal should analyze if there were other, lawful, means available, irrespective 

of their convenience.
163

 Whether a particular measure is less or more costly is 

irrelevant under Art. 25 ILC.
164

 

139. The conduct not in conformity with an international obligation adopted by the host 

State must definitely have been the only means of protecting its essential interests of 

State. The grave and imminent peril faced by the State must not have been escapable 

by any other means that could be adopted in compliance with the BIT. Furthermore, if 

a conduct goes beyond what is strictly necessary for this purpose it will constitute a 

wrongful act, even if the remainder of the conduct has fulfilled the conditions of Art. 

25 ILC.
165

 

140. In CMS, the Tribunal found that the measures taken by Argentina were not “the only 

steps available”.
166

 Likewise, Respondent could have taken other measures besides 

the amendment of Art. 4 of the LRE, which deprived Claimant‟s expectations related 

to the investment.  

141. The new provision of Art. 4 of the LRE determines: 

 “The feed-in tariff set by the Barancasia Energy Authority may be 

reviewed annually for adjustment taking into account the costs of the best 

available technology” 

142. This provision removes the stability of the feed-in for 12 years tariffs regarding the 

licenses granted before the amendment. The other measure that Respondent could 

have taken is to apply the statement of Art. 4 only to the applications before the law 

entered into force on 5 January 2013
167

. This conduct would comply with the law of 

Barancasia, mainly because there are no legislative provisions in Barancasia allowing 

retroactive laws.
168

  

143. Other possible mean that Respondent could have adopted is rejecting the 7.000 

applications for licenses. Respondent does not make public the criteria that have been 

applied in the approval procedural of the licenses
169

. Therefore, the host State could 

have declined all the licenses citing “confidential obligations” as an answer for the 
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motivation of the negative in order to protect its essential interests without breaching 

the BIT. 

144. On the grounds that Respondent had other means to protect its essential interests, 

lawfully, it cannot invoke the state of necessity. 

C. Respondent contributed to the situation of necessity 

 
145. As in accordance to paragraph 2 (b) of Art. 25 ILC, necessity may not be relied on if 

the host State has contributed to the situation of necessity. For a plea of necessity to 

be precluded under paragraph 2(b), the contribution to the state of necessity must be 

sufficiently substantial and not merely incidental or peripheral.
170

 

146. This condition does not require that the host State cause or create the risk to its own 

essential interests. It is sufficient that the State have contributed to the situation of 

necessity. The fact that other actors may have been involved does not lead to the 

conclusion that the host State had not acted to bring about the situation of alleged 

necessity. Therefore, Respondent  cannot rely on that situation as grounds for 

exemptions  of non-performance of the obligation.
171

 

147. The LRE sought to encourage the production of renewable energy sources until the 

share of electricity generated from renewable sources amounted to no less than 20 

percent as compared with the country‟s gross consumption of energy
172

. Then, it was 

Respondent, who created the situation which attracted so many investors and 

supposedly put in risk its essential interests. 

148. It is also important to highlight that Respondent fixed this goal of reaching a rate of 

20% of renewable energy on its energy matrix. However, even though Barancasia 

announced this target,Respondent has still not reached it yet
173

. Consequently, until 

the objective is fulfilled, other investors will keep applying for licenses, as it seems 

Respondent would need more investors for its purpose.  

149. For these reasons, Respondent does not fulfill the requirements of Art. 25 of ILC, 

consequently it cannot argue defense of state of necessity. 
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Issue 4: Respondent Can Be Ordered To Rescind The LRE Amended Art. 4 or 

To Continue to Pay The Pre-2013 Feed-In Tariff To Claimant 

 
150. Respondent‟s liability for the breach of the BIT engages its state responsibility under 

international law
174

, as stated in Art. 2 of the ILC Rules: 

There is an internationally wrongful act of a State when conduct 

consisting of an action or omission: 

(a) is attributable to the State under international law; and 

(b) constitutes a breach of an international obligation of the State.  

151. This liability amounts to Respondent‟s obligation to make full reparation for the 

injury caused by the international wrongful act, through re-establishing the situation 

which existed before the wrongful act. 

152. According to Art. 31 ILC Articles, “injury includes any damage, whether material or 

moral, caused by the internationally wrongful act of a State”. Also, the injury caused 

by the wrongful act must be fully repaired. Thus, Respondent has the burden to repair 

the injury caused to Claimant by the amendment of Art. 4 of LRE for all the reasons 

argued in the previous issues. 

153. The Art. 34 of the ILC states three forms of reparation: restitution, compensation and 

satisfaction. In the case, it is possible that Respondent restitute the situation to the 

status quo ante i.e. the situation that existed prior to the occurrence of the wrongful 

act
175

 by rescinding the LRE‟s amended Art. 4 or by continuing to pay the pre-2013 

feed-in tariff to Claimant.  

154. Pursuant Art. 35 of the ILC, the State responsible should choose the restitution as a 

form of reparation when (a) is materially possible and (b) does not involve a burden 

out of all proportion to the benefit deriving from restitution instead of compensation. 

This form of reparation must, as far as possible wipe out all the consequences of the 

illegal act.
176

 

155. Both Vasiuki claims for restitution are materially possible, as Respondent has the 

power to rescind the amendment to its national law. Regarding the burden 

requirement, if Respondent rescinds the amendment or continues to pay the pre-2013 
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feed-in tariff to Claimant, the host State will continue to pay the same amount of 

money to the projects that have an approved license. It is important to highlight that 

the increase of the technology only reduced the costs of production capacity, it did not 

increase the capacity of the renewable energy projects
177

, therefore there is no 

increasing on the tariff payment. Besides, even though Respondent rescinds the 

amendment, it is not an obligation to conceive new licenses, because the confidential 

criteria do not bound the approval of the license to the fulfillment of the requirements. 

156. Hence, this arbitral Tribunal has power to order Respondent to rescind the amendment 

of Art. 4 of LRE or to continue to pay the pre-2013 feed-in tariff to Claimant, in order 

to make full repair of the injury caused by the host State conduct, 

Issue 5: Claimant’s Basis For Claiming And Quantifying Compensation Is 

Appropriate 

 

I. Claimant developed its first solar plants in Barancasia - the Alfa Project and 

the Beta Project - only to find out that the Alfa was denied the EUR 0.44/kWh 

tariff set under the Barancasia Energy Law, and the Beta was allowed the tariff 

for only two years of the promised twelve. 

 

157. Claimant was denied the rate of EUR 0.44/kWh when the Energy Law was 

implemented for photovoltaic solar installations starting from 1 July 2010, suffering 

from the implementation of a rate less than half that of other solar providers, 

according to Annex 1(A) having lost total damages of  EUR 120.621. This figure is 

the difference between the tariff of EUR 0.44/kWh that others have been allowed, and 

the allowed rate for Alfa. 

158. Project Beta came on stream on 1 January 2011 and enjoyed the EUR 0.44/kWh tariff 

for the first two years. But effective from 1 January 2013, Barancasia slashed the 

tariff to EUR 0.15/kWh. The costs of Beta continue unabated, but the revenues to 

cover those costs have been severely impacted. According to Annex 1(B), Vaisiuki‟s 

present net value of loss totals EUR 123.261, based on the expected rate for the next 

twelve years under the LRE. 
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II. Vasiuki made considerable investment in land and equipment that has been 

made much less valuable by Barancasia’s 1 January 2013 decrease in the feed-in 

tariff from EUR 0.44/kWh to EUR 0.15/kWh, a decrease of nearly two-thirds, 

leaving Claimant with the unfortunate option of having to abandon the currently 

uncompleted portion of the Project due to the now very unattractive economics. 

 

159. Claimant‟s second head of damage is the wasted investment in land, photovoltaic 

panels and related equipment acquired for the project in reliance, once more, on the 

LRE  fixing tariffs for a period of twelve years. 

160. Since the agreed tariff of EUR 0.44/kWh was only maintained by Respondent for 

only six months, have cost Claimant a substantial loss in damages of an amount of 

EUR 690,056, detailed in Annex 2 as the wasted expenditure for Barancasia Solar 

Project, which never happened de facto. 

161. Alternatively, assuming that Vasiuki actually completes its project, but is forced to 

accept a EUR 0.15/kWh tariff instead of the EUR 0.44/kWh tariff, provided for in the 

LRE, considering that the plants would be completed and operated and only the 

revenue calculation is affected with constant costs, the harm to Claimant‟s finances 

would amount to EUR 1,427,500, according to Annex 3. 

162. According to the expert Juanita Priemo, regarding the damages in project Beta, she 

stated that in her provisions she did not take into account the fact that the application 

of the new tariff to Project Beta clearly violated the LRE as well as the BIT between 

the parties, as explained previously.  

163. In the same report she states that: “Professor Kovic’s assumption that the revenue 

figure would be the only impact is a reasonable one”
178

. Hence, it is important to 

highlight that the Barancasia‟s own auditor agrees that Professor Kovic‟s some of 

damages regarding the difference of tariffs is admissible. 

164. Continuing her analysis, she says that the obvious wasted investment that Claimant 

made in lands and such can be held as “significant potential mitigation”
179

, intending 

that these would be the damages retrieved eventually by Claimant. Also, it is of 

extremely importance to note the passage that she says “I acknowledge that Vasiuki’s 

Project Beta performed much better than its Project Alfa, and my research confirms 
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that the 21% capacity assumption is a normal capacity rate for photovoltaics”
180

. 

These passages suggest that Dr. Priemo agrees with the predictions of damages made 

by Professor Kovic. 

 

III. Barancasia has caused Vasiuki to lose the profits that it would have earned 

based on the EUR 0.44/kWh feed-in tariff, as well as any potential profits on 

further similar developments. 

 

165. It is sensible to consider that Claimant had several future projects based on the twelve 

years feed-in tariff initially proposed by the LRE. In that sense, the impact of the 

change to the tariff on Claimant‟s future development of solar arrays has to be taken 

into consideration. 

166. Within the twelve-year duration of the tariff period under the LRE, Claimant‟s 

management expected to bring in approximately every two years a new Project 

similar to the existent ones. These future Project will suffer reduced revenues as a 

result of the change in tariff resulting in damages for the Claimant totaling EUR 

765,835, according to the details of Annex 4.  

167. In conclusion, the function of compensation is to address the actual losses incurred as 

a result of the internationally wrongful act. In other words, the function of Art. 36 of 

ILC is purely compensatory, as its title indicates. Compensation corresponds to the 

financially assessable damage suffered by the injured State or its nationals. It is not 

concerned to punish the responsible State, nor does compensation have an expressive 

or exemplary character. Thus, compensation generally consists of a monetary 

payment, though it may sometimes take the form, as agreed, of other forms of value. 

168. Regarding Respondent‟s policy of non-retroactiveness and the position they contend 

that the EU Law should supersede the BIT, as well as the reasoning behind the change 

of the feed-in tariffs of the LRE, Judge Huber said in the Island of Palmas case:  

“A juridical fact must be appreciated in the light of the law contemporary 

with it, and not of the law in force at the time when a dispute in regard to 

it arises or falls to be settled.” 
181

 

                                                        
180 Expert Report of Juanita Priemo, para. 12 
181 Island of Palmas Case, p. 845.  



 
Team Alias: Hackworth 

 35 

169. Also codified in Art. 13 of the ILC Articles on Responsibility of States for 

Internationally Wrongful Acts (2001):  

“An act of a State does not constitute a breach of an international 

obligation unless the State is bound by the obligation in question at the 

time the act occurs.” 

170. Considering that the act of the State of Barancasia was to provide incentive for 

photovoltaic plants in its territory, according to the interpretation of the Article, the 

Act of the State of Barancasia that reduced the promised tariff in the LRE constitutes 

a breach of the obligation, supporting the basis for compensation. 

171. Conjointly, as the commentary on the draft articles of what became the Vienna 

Convention
182

 underlines, whether a treaty, or some of its provisions, is given 

retroactive effect is essentially a question of the intention of the parties, also present 

in the Ambatielos Case
183

. 

172. Subparagraph (b) of Art. 27 of ILC is a reservation as to questions of possible 

compensation for damage in cases covered by chapter V of the ILC Rules. Although 

the article uses the term in part. In the absence of any specific provision, however, 

international law attributes to the responsible State new obligations, and in particular 

the obligation to make reparation for the harmful consequences flowing from that act.  

173. The close link between the breach of an international obligation and its immediate 

legal consequence in the obligation of reparation was recognized in Art. 36, paragraph 

2, of the PCIJ Statute, which was carried over without change as Art. 36, paragraph 2, 

of the ICJ Statute. In accordance with Art. 36, paragraph 2, States parties to the 

Statute may recognize as compulsory the Court‟s jurisdiction, inter alia, in all legal 

disputes concerning:  

(c) The existence of any fact which, if established, would constitute a 

breach of an international obligation; 

(d) The nature or extent of the reparation to be made for the breach of an 

international obligation. 

174. Compensation is perhaps the most commonly sought in international practice. In the 

Gabicíkovo-Nagymaros case, the ICJ declared: 

                                                        
182 ILC Report I, p. 211 
183 Ambatielos, p. 40 



 
Team Alias: Hackworth 

 36 

“It is a well-established rule of international law that an injured State is 

entitled to obtain compensation from the State which has committed an 

internationally wrongful act for the damage caused by it.”
184

 

175. It is equally well established that an international court or tribunal which has 

jurisdiction with respect to a claim of State responsibility has, as an aspect of that 

jurisdiction, the power to award compensation for damage suffered. 

176. Therefore, the basis for compensation under the analysis of both Reports, as well as 

principles under international investment law regarding compensation under 

retroactive law and its breach, Claimant‟s request for compensation under the 

situation is completely reasonable within the expected, considering the drastic change 

in the feed-in tariff initially promised by Respondent.
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RELIEF SOUGHT 

 

For the reason set out above, the Claimant hereby requests, without prejudice to 

further claims or arguments, that the Arbitral Tribunal make the following award 

against the Respondent: 

 

1. Declare that the Tribunal has jurisdiction over the dispute and that the claims 

asserted by Claimant are admissible; 

 

2. Declare that Respondent breached the Fair and Equitable Treatment standard 

guaranteed in Art. 2(2) of the BIT; 

 

3. Declare that Respondent breached the Umbrella Clause of  Art. 2(3) of the BIT; 

 

4. Declare the Respondent cannot invoke necessity to excuse its breaches of the BIT; 

 

5. Order Respondent a) to repeal the amendment to Art. 4 of the LRE or b) to 

continue to pay Claimant the EUR 0.44 feed-in tariff for 12 years; 

 

6. Declare that Claimant‟s basis for claiming and quantifying compensation is 

appropriate. 

 

Counsels for the Claimant 

Team Hackworth 

19 September 2015 
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