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STATEMENT OF FACTS 

 

1. On 31 December 1998, the Republic of Barancasia (“Barancasia”) and the Federal 

Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion and 

Reciprocal Protection of Investments (the “BIT”). 

2. Both Barancasia and Cogitatia were developing rapidly and implementing wide ranging 

social and economic reforms.  

3. In 2002, Vasiuki LLC was incorporated under the laws of Cogitatia. Vasiuki has been 

engaged in the development, construction and operation of small scale fossil fuel and wind 

turbine generation facilities in Cogitatia and elsewhere in the region, including Barancasia.  

4. Vasiuki’s operations were initially focused on small (generally 30-100kW) gas turbine and 

wind turbine installations, often used in remote applications not well served by conventional 

generation and transmission resources (offshore oil platforms, fish hatcheries, remote 

industrial facilities, etc.) For the first four years of its operations, it worked as a “turnkey” 

provider of engineering and plant construction. As it expanded its renewable energy 

activities, Vasiuki then sought to take advantage of various “green power” subsidies offered 

by governments to promote the development of renewable energy sources and to minimize 

carbon and NOx emissions.  In late 2006, Vasiuki began operating its own wind farm 

properties. 

5. On 1 May 2004, Barancasia and Cogitatia joined the European Union (the “EU”). After 

this, Barancasia’s Government reviewed its Intra-European Union bilateral investment 

treaties (“BITs”) and concluded that they had become obsolete.  

6. On 15 November 2006, Barancasia announced its intention to terminate its IntraEuropean 

BITs. On 11 December 2006, the Government of Barancasia formally resolved to terminate 

all its Intra-EU BITs. 

7. Since 2007, Barancasia has endeavoured to meet ambitious EU climate and energy 

targets,which have coincided with worries over security of energy supplies.  

8. In 2007, aware that Barancasia was making strides in promoting renewable energy sources, 

Vasiuki began monitoring the Barancasian legislative process and researching photovoltaic 

solar vendors, technologies and suitable land plots in Barancasia.  

9. On 29 June 2007, Barancasia notified the Federal Republic of Cogitatia of its intention to 

immediately terminate the Cogitatia-Barancasia BIT. 

10. On 28 September 2007, the Minister of Foreign Affairs of Cogitatia replied to 

Barancasia’s notification to terminate the BIT. 



11. On 28 November 2008, Barancasia removed the BIT with Cogitatia from its Ministry of 

Finance website, in particular, the section of the website listing valid and binding 

international agreements.  

12. In May 2009, Vasiuki purchased land plots in Barancasia and decided to launch an 

experimental solar project, calling it “Alfa”.  

13. On 1 January 2010, solar panels of the Alfa project were connected to the grid and 

became operational, but the project was operating at a heavy loss due to defects in the 

installation, delays and huge budget overruns.  There appeared to be no future for the Alfa 

project, but Vasiuki managers became aware of the Barancasia’s proposed Law on 

Renewable Energy (“LRE”) in early 2010 and realized that government-backed green 

subsidies provided some hope for the Alfa project to survive.  

14. In May 2010, Barancasia adopted the LRE, which aimed at encouraging the development 

of renewable energy technology, improving security and diversification of energy supply, as 

well as protecting the environment:  

 

“The aim of this Law shall be to ensure sustainable development of the use of renewable 

energy sources, promote further development and introduction of innovative technologies, 

taking particular account of the international commitments of the Republic of Barancasia, 

the objectives of environmental protection, the reduction of dependence on fossil energy 

sources and energy imports, and other objectives of the state energy policy, subject to 

evaluation of the requirements of security and reliability of energy supply, also taking into 

account the principles of consumer protection and legitimate interests. This Law shall 

establish a common system for the promotion of the consumption of energy from renewable 

sources in the Republic of Barancasia.” 

 

15. The LRE provided that the production of energy from renewable sources will be 

encouraged by state measures until the share of electricity generated from renewable sources 

amounts to no less than 20 percent as compared with the country’s gross consumption of 

energy. 

16. The LRE provided that the development of renewable energy sources, including 

photovoltaic power plants, would be encouraged by fixing general “feed-in tariffs” for 

renewable energy providers who receive a license from the national regulator – the 

Barancasia Energy Authority (“BEA”). 



17. The law further guaranteed that the feed-in tariff announced and applicable at the time of 

the issuance of a license would apply for twelve years. 

18. The LRE was implemented through the Regulation on the Support of Photovoltaic Sector 

adopted by the Government of Barancasia (“Photovoltaic Support Regulation”), which 

provided detailed procedures for licensing, calculation and applicability of the feed-in tariff.  

19. The Photovoltaic Support Regulation provided that the feed-in tariff for photovoltaic 

power plants whose installed capacity does not exceed 30 kW was to be calculated and 

announced publicly by the BEA.  

20. Pursuant to the Photovoltaic Support Regulation, the fixed feed-in tariff should be 

calculated taking into account a variety of factors. 

21. On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: 0.44 EUR/kWh. The 

calculations of the BEA were based on the premise that the average annual return on 

investment for licensed renewable projects should be 8%.  

22. Vasiuki applied for a license for the Alfa project, but the BEA denied this request on 25 

August 2010 because a fixed feed-in tariff would only be available for new projects, not for 

existing ones; nothing in LRE itself stated this limitation. Vasiuki assumed, based on its 

reading of the LRE and Regulations, that it should have been entitled to the fixed feedin 

tariff.  

23. On that same date, Vasiuki successfully obtained a license with a guaranteed 0.44 

EUR/kWh tariff for its second photovoltaic project, Beta, which became operational on 30 

January 2011. The tremendous know-how acquired by Vasiuki during the Alpha project 

allowed the Beta project to be implemented much faster and more efficiently. 

24. On 21 November 2010, a Barancasian Foreign Ministry spokesperson responded to a 

press question about Barancasia’s approach for its Intra-EU BITs: “We have informally 

contacted the Ministry of Foreign Affairs of the Federal Republic of Cogitatia several times, 

most recently on 3 November 2010, in order to confirm the termination of the BIT, but have 

had no official response from Cogitatia.” 

25. During 2011, a ground-breaking technology was developed making solar panels 

substantially cheaper to manufacture and dramatically reducing the costs of development. 

Substantial reduction of development costs meant that the profitability of investments made 

under the 0.44 EUR/kWh tariff increased dramatically.  

26. The profitable opportunity presented by this development was not lost on the domestic 

and international business communities. The BEA received over 7000 applications for 

licenses to develop new photovoltaic power plants.  



27. Vasiuki also decided, building on its efforts from the Alpha and Beta projects, to launch 

12 more photovoltaic projects using the new and cheaper technology. Each separate 30 kW 

project was named after letters of Greek alphabet – Chi, Delta, Digama, Dzeta, Epsilon, Eta, 

Fi, Gama, Ipsilon, Jota, Kapa, Kopa.Vasiuki borrowed substantial sums of money from 

banks, acquired several land plots suitable for the development of photovoltaic power plants, 

and obtained construction permits.  Vasiuki expected that it could replicate its “clustered 

wind farm” concept – a dozen separate generators feeding a single transmission 

interconnection – through this project and elsewhere in the future.  

28. From the beginning of 2012, it became apparent to the Government of Barancasia that the 

LRE was a mistake and had created a “solar bubble”. The local media regularly highlighted 

the excessive profits of the solar developers and abundant possibilities for the abuse of the 

green subsidies scheme.  

29. Barancasian public officials admitted that guaranteed profits for 12 years amounted to 

unfair windfall and that the whole renewable energy support scheme was unsustainable. They 

determined that it was not even physically possible to connect 7000 new users to the national 

electricity grid. Moreover, the renewable energy support system was financed from the state 

budget. If all applications for feed-in tariff were approved, up to 15% of state revenues would 

be diverted to finance solar feed-in tariffs, a higher share than public financial allocations to 

Barancasia’s educational system.  

30. Furthermore, Barancasia could not borrow the necessary amounts for the maintenance of 

the existing renewable energy support system and the guaranteed feed-in tariffs, because that 

would require it to exceed its EU-mandated borrowing limits for the relevant years.  

31. In an interview dated 5 May 2012, the Prime Minister of Barancasia discussed the 

government’s success terminating Intra-EU BITs. There is no record of any Cogitatian 

Government response or comment to the interview.  

32. In June 2012, outraged teachers of Barancasia organized national strikes demanding an 

increase of salaries and educational funding.  Opinion polls suggested that the protesters’ 

argument that the teachers deserve better treatment than solar panels enjoyed overwhelming 

public support. The Government of Barancasia promised to review its legislation.  

33. On 1 July 2012, Vasiuki obtained licenses from the BEA for the development of all 12 

photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff.  It ordered solar 

panels from the producers and started the construction of photovoltaic power plants based on 

the new technology.  



34. On 3 January 2013, following private hearings that had taken place in November 2012 

before the Barancasian Parliamentary Energy Committee, in which only specially invited 

representatives of industry and certain stakeholder groups were called to present testimony, 

the Barancasian Parliament adopted an amendment to Article 4 of LRE: “The feed-in tariffs 

set by the Barancasia Energy Authority may be reviewed annually for adjustment taking into 

account the costs of the best available technology.” 

35. Subsequently, the BEA calculated and announced the new fixed feed-in tariffs: 0.15 

EUR/kWh, applicable from 1 January 2013.  

36. By that time Vasiuki had made considerable investments of its own and borrowed money 

into the 12 new solar power plant projects: bought land plots, hired personnel and paid 

considerable advances for equipment, which was supposed to be shipped on 31 January 2013. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

SUMMARY OF ARGUMENTS 

 

1. Jurisdiction. The jurisdiction of London Court of International Arbitration over this 

dispute arises from the consent of the Parties stated in Article 8, paragraph 5 of the 



BIT:  

If any dispute between an investor of one Contracting Party and the other 

Contracting Party cannot be thus settled within a period of six months from the 

written notification of a claim, the investor shall be entitled to submit the case, at his 

choice, for settlement to: (...) (d) the London Court of International Arbitration for 

arbitration under its Rules. 

2. Declare that Respondent is liable for violations of the BIT, including failure to accord 

Vasiuki fair equitable treatment.  

3. Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to 

continue to pay Vasiuki the €0.44 feed-in tariff for 12 years.  

4. In the alternative to its second claim, order Respondent to pay damages to Vasiuki for 

its losses, which Vasiuki calculates would equal approximately €2.1 million [see the 

Report of Claimant’s Expert, Prof. Marko Kovič] over the 12 years during which the 

tariff should have remained unchanged.  

5. To find that Claimant is entitled to restitution by Respondent of all costs related to 

these proceedings.   

 

 

 

 

 

 

 

 

 

 

 

 

 

I. JURISDICTION 

 

1. The jurisdiction of London Court of International Arbitration over this dispute arises from 

the consent of the Parties stated in Article 8, paragraph 5 of the BIT:  

 



If any dispute between an investor of one Contracting Party and the other Contracting Party 

cannot be thus settled within a period of six months from the written notification of a claim, 

the investor shall be entitled to submit the case, at his choice, for settlement to: (...) (d) the 

London Court of International Arbitration for arbitration under its Rules. 

 

2. Pursuing the settlement of the dispute in accordance with the BIT, on 20 April 2014, 

Vasiuki notified Barancasia’s Ministry of Foreign Affairs (with copies to its Ministry of 

Economics and to the Barancasia Energy Authority) of its dispute with Barancasia and of 

Vasiuki’s intention to pursue legal remedies under the BIT if the dispute was not resolved. 

Barancasia has declined negotiations regarding the dispute. 

 

3. The arbitration request was submited to LCIA on 2 November 2014, after Barancasia’s 

decline of negotiations, and taking into consideration the expiration of six month period of 

settlement. Exercising the abovementioned, Claimant has respected all the rules regarding the 

settlement of investment disputes under the BIT and submitted the dispute under the 

jurisdiction of the LCIA. 

 

 

 

 

 

 

 

 

 

 

 

 

 

II.  RESPONDENT IS VIABLE FOR THE VIOLATIONS OF BIT, including failure to 

accord Vasiuki fair and equitable treatment.  

 

A. BIT validation 

 



4. According to the Article 54. of the Vienna Convention on the Law of Treaties, “the 

termination of a treaty or a withdrawal of a party may take place: 

a) in conformity of the provisions of the treaty; 

b) at any time by consent of all the parties after consultation with the other 

contracting States.”  

 

In the present case, the termination of the treaty did not occur by the rules of the Vienna 

Convention, which makes the treaty effectively in force.  

 

5. Article 13, paragraph 2, of the BIT states that “This Agreement shall remain in force for a 

period of ten years. Thereafter, it shall remain in force until the expiration of a twelve month 

period from the date either Contracting Party notifies the other in writing of its intention to 

terminate the Agreement.  

As it is stated in the statement of uncotested facts, the BIT entered into force on 31 December 

1998, which makes any notification about intention to terminate the BIT prior to 1 January 

2009 legally impossible under the rules of the present Agreement. 

 

6. Thus, the notification made by Barancasia on 29 June 2007, prior to the end of ten-year 

period of enforceability, can not be considered valid, since it was not in accordance with the 

provisions of the BIT and was de facto breaching the pacta sunt servanda principle. 

 

7. “Termination or withdrawal in conformity with the provisions of a treaty amounts to 

termination or withdrawal with the anticipated consent of all the parties1”, and since the 

anticipated consent is described in detail in the present case (the text of the BIT explicitly 

expresses the consent of both parties in not allowing any withdrawal prior to 1 January 2009), 

the notification is left without any legal basis whatsoever. In addition to mentioned, “attempts 

at terminating, or withdrawing from a treaty that are not in complete conformity with the 

provisions of that treaty will be of no effect under Art 54.”; and the Respondent obviously did 

not act in complete conformity with the provisions of the BIT. Furthermore, they will have no 

legal consequences so that the State continues to be bound by the treaty2.” 

 

                                                
1 Vienna Commentary, page 953 
2 Ibid., 953 



8. It is clear that the Barancasia’s termination of the contract was not based on mutual 

consent of the parties, neither implicitly (under the Art 54 a of the Vienna Convention) nor 

explicitly (art 54 b of the Vienna Convention), thus leaving the provisions of the articles 60, 

61 and 62 of the Vienna Convention the only possible escape in effort to find a legal basis for 

the attempted termination. However, taking into account that there was no breach of the BIT 

on the side of Cogitatia, no supervening impossibility of performance and no unforseen 

fundamental change of circumstances - all the conditions from the abovementioned 

provisions - there was no legal basis for the termination of the BIT in a way Barancasia tried 

to terminate it. This eventually means that the attempt to terminate the BIT created no legal 

consequences and is in the end null and void under the international law.  

 

B. Respondent has failled to fullfill treaty-based standards in relation to Claimant 

 

9. Bilaterall investment treaties provide substantive protections which are said to form the 

backbone of modern international law on foreign investment. Those standards are: Fair and 

equitable treatment standard, legitimate expectations, the standard of full protection and 

security, and umbrella clauses. 

 

(i) fair and equitable treatment 

 

10. The FET standard is a key element of protection in  all BITs and IIAs, a standard that is 

universally accepted, especially since 2000s and Metaclad3 and Maffezini4 decisions. There is 

no doubt that the FET standard is meant as a rule of international law and is not determined 

by the laws of the host state. Tribunals have repeatedly emphasized the independence of the 

FET standard from the national treatment standard.5 

 

11. Article 2 of Barancasia - Cogitatia BIT, which deals with promotion and protection of 

investments, in paragraph 2 guarantees investors fair and equitable treatment: 

 

“Investments of investors of either Contracting Party shall at all times be accorded fair 

equitable treatment and shall enjoy full protection and security in the territory of the other 

Contracting Party. “ 

                                                
3 PIIL 
4 Ibid. 
5 Ibid. 



 

12. Barancasia has violated the provision about fair and equitable treatmen from the BIT: (i) 

by denying the licence for the Alpha project to the Claimant, and (ii) by ammending the 

Article 4 of LRE. 

 

(i) Denying the licence for the Alpha project  

 

13. The Law on Renewable Energy provided that the development of renewable energy 

sources, including photovoltaic power plants, will be encouraged by fixing general feed-in 

tarriffs for the providers who recieve a license from the national regulator - BEA. Thus, upon 

following the procedures and taking into consideration all the aspects of the investment, 

Claimant applied for a license for the Alpha project. Upon application, BEA denied the 

request, argumenting that the Claimant cannot be entitled to a license for the Alpha project, 

since the fixed feed-in tariff is available only for new projects. 

 

14. However, such limitation has no legal basis in the LRE. In addition to that, Article 5 of 

the LRE states that Existing capacity of electricity production from renewable energy sources 

may be developed or new capacity of electricity production from renewable energy sources at 

a new facility may be installed only upon obtaining a license from the BEA, explicitly 

creating a clear partition between existing and new projects, while giving both the right to 

obtain a license. 

 

15. The denial of a license was an obvious breach of the fair and equitable treatment standard, 

which is set to strengthen the security and trust of foreign investors, thereby maximizing the 

use of economic resources. 

 

16. In addition to mentioned, the inconsistency of the State with its own regulation represents 

the another breach of FET standard, as it loosens the trust of an investor. This breach is 

further developed in the Tecmed case, which concerned the withdrawal of a licence for a 

landfill for hazardous waste:  

 

(p. 143) The Arbitral Tribunal considers that this provision of the Agreement, in light of the 

good faith principle established by international law, requires the Contracting Parties to 

provide to international investments treatment that does not affect the basic expectations that 



were taken into account by the foreign investor to make the investment. The foreign investor 

expects the host State to act in a consistent manner, free from ambiguity and totally 

transparently in its relations with the foreign investor, so that it may know beforehand any 

and all rules and regulations that will govern its investments, as well as the goals of the 

relevant policies and administrative practices or directives, to be able to plan its investment 

and comply with such regulations. … The foreign investor also expects the host State to act 

consistently, i.e. without arbitrarily revoking any preexisting decisions or permits issued by 

the State that were relied upon by the investor to assume its commitments as well as to plan 

and launch its commercial and business activities. The investor also expects the State to use 

the legal instruments that govern the actions of the investor or the investment in conformity 

with the function usually assigned to such instruments, and not to deprive the investor of its 

investment without the required compensation.6 

 

17. Additionally, in case of MTD the Tribunal emphasized the duty of the state to act 

proactively on the behalf of the investor: fair and equitable treatment should be understood 

to be treatment in an even-handed and just manner, conducive to fostering the promotion of 

foreign investment. Its terms are framed as a pro-active statement—‘to promote’, ‘to create’, 

‘to stimulate’—rather than prescriptions for a passive behavior of the State or avoidance of 

prejudicial conduct to the investors. Denying the license to the Alpha project with no legal 

basis is clearly an act in breach of the FET standard, and it signifies a violation of the BIT. 

 

18. In abovementioned, a host state may have violated its obligation to grant FET to 

investments if it substantially alters the legal or regulatory framework under which those 

investments were made, even more so if it doesn’t respect its own regulations.  

 

19. In the case of Czech Republic v CME (involving the claimant's investment in a joint 

venture to operate a local television station) the tribunal found that the Czech Republic's 

legislative and regulatory changes had unlawfuly harmed CME's investment by (p. 211) 

changing the rules governing the investor's business. It held that the government had 

“breached its obligation of fair and equitable treatment by evisceration of the arrangements 

in reliance upon which the foreign investor was induced to invest”7. 

 

                                                
6 MTD 
7 Czech Republic v CME 



20. The CMS Gas Transmission case also emphasized the concept of investment stability, 

when it found that the alteration of the regulatory framework for gas transmission was unfair 

and inequitable: One principal objective of the protection envisaged is that fair and equitable 

treatment is desirable “to maintain a stable framework for investments and maximum 

effective use of economic resources. There can be no doubt, therefore, that a stable legal and 

business environment is an essential element of fair and equitable treatment.”8 

 

(ii) Ammending Article 4 of LRE 

 

21. Article 4 of the LRE was ammended following private hearings before the Barancasian 

Parliamentary Energy Committee, in which only the specially invited representatives of 

industry and stakeholders groups were called to present, without the presence of Claimant. 

 

22.  The Article 4 of the LRE stated that: The feed-in tariff announced by the Barancasia 

Energy Authority (“BEA”) and applicable at the time of issuance of a license will apply for 

twelve years. This Article guaranteed the duration of a fixed feed-in tariff for a period of 

twelve years, giving legitimate expectation to the investors. 

 

23. The LRE must be in accordance with the BIT, which guarantees fair and equitable 

treatmet to the investors. Taking into consideration the fact that the Claimant was not invited 

to the private hearings organized by the State, and the fact that the LRE was ammended 

eventhough it guaranteed the duration of the fixed-in tarifffor a period of tvelwe years, it 

becomes obvious that the State failed to accord Vasiuki fair and equitable treatment. Once the 

LRE was ammended, the FET standard was not respected, and the BIT was breached.  

 

24. This confirms the jurisdiction from the CMS Gas Transmission case, where the state 

incurred liability irrespective of its motivation for taking the offending measures. This 

principle was reaffirmed in Occidental v Ecuador: The stability of the legal and business 

framework is…an essential element of fair and equitable treatment…Moreover, this is an 

objective requirement that does not depend on whether the Respondent has proceeded in 

good faith or not. 

 

                                                
8 CME 



25. The fair and equitable treatment standard is generally included in investment treaties in 

one of three basic forms: (i) the Linked FET Standard, (ii) the Linked FET Standards), (iii) 

the Autonomous FET Standard.9 

 

26. (i) With the first, there is an express link between the requirement to accord fair and 

equitable treatment and the customary international law minimum standard of treatment of 

aliens (the Linked FET Standard). An example of the first formulation can be seen in the 

2012 US Model BIT, which provides that the fair and equitable treatment obligation 

“prescribes the customary international law minimum standard of treatment of aliens as the 

minimum standard of treatment to be afforded to covered investments”. 

27. (ii) With the second, there is an express link between the requirement to accord fair and 

equitable treatment and international law generally.  In this advisory, we will refer to the first 

and second formulations collectively as “the Linked FET Standards”. An example of the 

second formulation can be seen in Article 3(2) of the BIT between Belarus and Croatia, 

which states that investors “shall be accorded fair and equitable treatment in accordance with 

international law and provisions of this Agreement.” 

28. (iii) With the third formulation, there is no express link between fair and equitable 

treatment and the customary international law minimum standard of treatment the 

Autonomous FET Standard. An example of the third formulation can be seen in Article 3(1) 

of the BIT between China and Zimbabwe, which simply states that “Investments and 

activities with investments of investors of either Contracting Party shall be accorded fair and 

equitable treatment …”. 

29. Formulation used creates different consequences.  A number of arbitral tribunals have 

considered the existence (or lack thereof) of an express link between an investment treaty’s 

fair and equitable treatment standard and the customary international law minimum standard 

of treatment generally to be determinative of what treatment is required by the standard.  

However, not all tribunals have adopted this view. 

30. By observing the Barancasia - Cogitatia BIT, specifically Article 2, Paragraph 2, it 

becomes clear that the Autonomous FET Standard is the standard applied in Barancasia - 

Cogitatia BIT: Investments of investors of either Contracting Party shall at all times be 
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accorded fair equitable treatment and shall enjoy full protection and security in the territory 

of the other Contracting Party. 

31. The term “fair and equitable” (in its autonomous form) has been interpreted by a number 

of arbitral tribunals.  The collective reasoning of the cases in this area indicates that in order 

to fulfil the elements of an Autonomous FET Standard, a host state’s conduct towards a 

covered investment must be transparent, non-arbitrary, non-discriminatory, fulfil the 

investor’s legitimate expectations, follow due process, not amount to a denial of justice, and 

not be abusive (i.e. be free from coercion, duress and harassment).  The meaning of each of 

these elements is set out further in the following paragraphs. 

32. Elements of the Autonomous FET Standard: (i) The requirement to fulfil a foreign 

investor’s legitimate expectations, (ii) The prohibition against manifestly arbitrary treatment, 

(iii) The prohibition against discriminatory treatment, (iv) The denial of justice standard and 

requirement to follow due process, (v) The prohibition against abusive treatment.10 

33. The respondent violated the requirement to fullfill foreign investor’s legitimate 

expectations, by ammending the Article 4 of the LRE.  

 

(ii) Legitimate expectations 

34. The requirement to fulfil a foreign investor’s legitimate expectations has two aspects. 

First, “legitimate expectations” covers expectations arising from an investor’s reliance on a 

host state’s representations, promises and commitments.  Assurances giving rise to 

“legitimate expectations” can take the form of specific commitments addressed to the 

investor personally.  In addition, assurances giving rise to “legitimate expectations” can also 

take the form of more general rules that were enacted with the specific aim of inducing 

foreign investment; however, these general assurances must have been relied on by the 

investor when making its investment. 

35. Second, investors have a legitimate expectation at the time they make their investment 

that the host state will treat them and their investments in a just, consistent, transparent, even 

handed, non-arbitrary and non-discriminatory manner, follow due process, and act in good 

faith, proportionately, without coercion or harassment, and pay compensation upon 

expropriation.  These requirements constitute the investor’s basic (legitimate) expectations.  
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They are not dependent on a representation from the state, but are instead rooted in 

international norms (in particular the concept of good faith) and arise in any event.  Therefore 

a breach of the fair and equitable treatment standard may occur with or without a 

representation from the state. 

36. An early case that considered legitimate expectations was TECMED v Mexico, where the 

tribunal held that the FET obligation required the Contracting Parties to afford treatment that 

did not undermine the reasonable expectations on which an investor would base its decision 

to invest in the host state. This included the requirement that the host state would act in a 

non-arbitrary, transparent manner, allowing the investor to make plans and carry on its 

business. A failure by the host state to do so „affects the investor's ability to measure the 

treatment and protection awarded by the host state and to determine whether the actions of 

the host state conform to the fair and equitable treatment principle“.11 

37. However, it is generally accepted that Autonomous FET Standards do not include a 

general requirement that host states maintain a stable business environment.  To the contrary, 

investors should expect that general regulations will change over time, as is the case in most 

mature legal systems. As such, for a host state’s change of its regulations to breach an 

Autonomous FET Standard, an investor must establish either that:  

(i) it had a legitimate expectation that no such change would be made on the basis of a 

specific commitment made by the state to the investor personally, or  

(ii) that the regulation that was changed was enacted with the specific aim of inducing foreign 

investment and that the investor relied on that regulation when making its investment. 

38. The Article 1 of the LRE determines the purpose and aim of the law:  The aim of this Law 

on Renewable Energy (the “LRE”) shall be to ensure sustainable development of the use of 

renewable energy sources, promote further development and introduction of innovative 

technologies, taking particular account of the international commitments of the Republic of 

Barancasia, the objectives of environmental protection, reduction of dependence on fossil 

energy sources and energy imports, and other objectives of the state energy policy, subject to 

evaluation of the requirements of security and reliability of energy supply, also taking into 

account the principles of consumer protection and legitimate interests.  
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39. Article 1 of the LRE makes it clear that the LRE was enacted in order to induce foreign 

investment in the renewable enrgy sector, giving the Claimant the right to legitimate 

expectations at the time of the investment, specially regarding the fact that the fixed feed-in 

tariffs were supposed to last for twelve years upon obtaining the license.  

40. In cases LG&E vs. Argentina, Parkerings vs. Lithuania and Duke vs. Equador, the courts 

concluded that for the achievement of the protection of the investors’ legitimate expectations 

under the FET standard these expectations must: 

 i)  be the result of state conduct, 

ii) must be sufficiently clear (as a rule they must be explicit, eg., given in a contract, 

but they may exceptionally be implicit in state conduct); 

iii) they must arise prior to the moment when the investment is made; 

iv) they must be legitimate and reasonable in the light of the overal circumstances 

surrounding the investment (as opposed to the purely subjective expectations of investor); 

v) the investor must specifically rely on such expectations in making its investment.12 

 

41. Regarding (i) Vasiuki's legitimate expectations as the result of state conduct arise from 

the LRE which guranteed 0,44 € tariff for the period of twelve years. Law on renewable 

energy is clearly a result of Barancasia's legislative, which is a direct example of state 

conduct. 

 

42. Article 4 of the LRE grants the above mentioned tariff unconditionally, therefore, 

Vasiuki’s legitimate expectations were based on sufficiently clear law (ii). 

 

43. Although the Alpha project was finished in 2010, before the LRE was enacted, Beta and 

the following twelve projects were planned and licensed under fixed feed-in tarif - BEA 

declared a fixed tariff of 0,44€ on 1 July 2010, while Beta was approved on 25 August 2010, 

and following 12 projects were approved on 1 July 2012 - which means that the legitimate 

expectations have risen prior to the moment of making the investment (iii) with the LRE 

enactment. 

 

44. The tariff of 0,44€ was in practice for over two years without any problems whatsoever. 

Therefore, it was reasonable to expect that the twelve year guarantee will be respected. At the 
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time of investments, the relation between the government and Vasiuki concerning 

investments and LRE was stable. Therefore, all investments were reasonable, especially 

because the licences were granted after the technological breakthrough which happened 

during 2011; making the legitimate expectations legitimate and reasonable in the light of the 

overall circumstances surrounding the investment (as opposed to the purely subjective 

expectations of investor) (iv). 

 

45. The abovementioned tariff was of highest importance to Vasiuki’s investments, as it 

served as a foundation for planning the future investments. When BEA lowered the tarif to 

0,15 € ( January 3, 2013, six months after Vasiuki obtained licenses), it effectivly lowered the 

estimated profits for two thirds of the original plan. Therefore, it is safe to say that those 

investments would not be made withouth the guarantees stated in the LRE, meaning that the 

investor has specifically relied on such (legitimate) expectations in making its investment (v). 

 

46. Arbitral tribunals have repeatedly named the protection of investors’ legitimate 

expectations to be a key element of the FET standard; there have been differing approaches, 

however, as to what expectations can be deemed legitimate and in which circumstances such 

expectations may arise.  

 

47. In the case of Micula v. Romania, the claimant maintained that Romania’s repeal of 

certain investment incentives breached the FET standard. The tribunal first noted that the 

FET standard does not give investors a right to regulatory stability per se and that they must 

expect that legislation will change, absent a stabilization clause or other specific assurance 

giving rise to a legitimate expectation of stability. Article 4 of the LRE states that: The feed-

in tariff announced by the Barancasia Energy Authority (“BEA”) and applicable at the time 

of issuance of a license will apply for twelve years. which gave the Claimant a legitimate 

expectation of stability.  

 

48. Having set the scene for the application of the FET standard in the Micula v. Romania 

case, the majority of the tribunal (Laurent Lévy and Stanimir Alexandrov) found that 

Romania was in breach of the BIT. The majority found that Romania made specific promises 

to the claimants in respect of the Incentives and their duration in particular. The majority also 

found that Romania’s conduct had included an element of inducement that required Romania 

to stand by its statements and its conduct. The majority concluded that it was reasonable for 



the claimants to believe that the Incentives were legal under Romanian law and would be 

maintained for the full ten year period.13 

 

49. However, for the Micula tribunal, the crucial point was whether the State, through 

statements or conduct, contributed to the creation of a reasonable expectation (in that case, a 

representation of regulatory stability). In the tribunal’s view, in order to determine whether an 

expectation is reasonable, it is irrelevant whether the State actually wished to commit itself; it 

is sufficient that it acted in a manner that would reasonably be understood to create such an 

appearance. Eventually, a majority of the tribunal found that “through an interplay of the 

purpose behind the [incentives], the legal norms, the PICs [permanent investor certificate], 

and Romania’s conduct, Romania made a representation that created a legitimate 

expectation that the […] incentives would be available substantially in the same form as they 

were initially offered [i.e. for a period of ten years].” Similar to that, in this case Respondent 

created the reasonable expectation that the fixed feed-in tariff will last for a period of tvelwe 

years. 14 

 

50. In addition, while the tribunal found that Romania’s decision to revoke the incentives was 

reasonably tailored to the pursuit of a rational policy (specifically, EU accession) and there 

was an appropriate correlation between that objective and the measure adopted to achieve it 

(i.e., the repeal of the EGO 24 incentives), Romania acted unreasonably when it maintained 

as a whole the investors’ obligations while at the same time eliminating virtually all of their 

benefits. 

 

51. Additionally, the tribunal in Stati & Ascom v. Kazakhstan concluded that a string of 

measures by several governmental institutions constituted “coordinated harassment” in 

violation of the FET provision and “in particular of claimants’ legitimate expectations 

toward proper and fair government conduct.”15 

 

52. In the case of  Enron Corporation and Ponderosa Assets, L.P. v The Argentina Republic - 

two US investors participated in TGS, an Argentinan gas transportation company. At the 

time, Argentian government established a regulatory framework that included the rights to 

calculate tariffs for gas transportation in US dollars, as well as semi - annual adjustments of 
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tariffs by reference to the US PPI (producer price index). In 2000, in the view of public 

pressure and the impending economic crisis, the tariffs were at first temporarily frozen, and 

then de facto permanently suspended.  In 2002, the Argentinian government enacted the 

“emergency law” which eliminated the calculation of tariffs in US dollars, converting tariffs 

to pesos at the rate of one dollar to one peso, and abolished PPI adjustment.  

 

53. The tribunal found that the dismantling of the regulatory framework, on which the 

claimant had legitimatley relied at the time of making the investment, constituted a violation 

of the BIT and fair and equitable treatment obligation. The tribunal also found the breach of 

the BIT’s umbrella clause, and rejected Argentina’s claims of emergency and necessity, in a 

case basically identical to this dispute. 

 

54.  Both Argentina and Barancasia granted certain rights to its investors, which were later 

changed due to economical situation (crisis). However, the Tribunal found that those 

cirumstances can not serve as an excuse for violations of provisions of the BIT. Claimants 

legitimatly relied on goverments enacted laws and were damaged when those laws were 

changed. 

 

(iii) Full protection and security 

 

55. Nearly all investment protection treaties contain the obligation to provide full protection 

and security to investors. However, instead of being a standard which applies when the host 

state has engaged in affirmative conduct, it is a standard that protects investors from a state's 

failure to act as reasonably necessary to safeguard covered investors and their investments. 

This can include acts of host state officials or others who have acted within the host state's 

jurisdiction. 

 

56. Most investment treaties require that host states provide foreign investors and their 

investments “full protection and security,” “the most constant protection and security,” or 

some similarly formulated level of protection. As with fair and equitable treatment, the 

content of the obligation, to ensure full protection and security, has been subject to wide-



ranging debate. As an initial matter, some commentators have suggested that full protection 

and security should be interpreted in the same spirit (p. 532) as fair and equitable treatment.16 

 

57. In the BIT, this provision is found in the Article 2, paragraph 2: Investments of investors 

of either Contracting Party shall at all times be accorded fair equitable treatment and shall 

enjoy full protection and security in the territory of the other Contracting Party. 

 

58. In Wenna case17 the Tribunal stated that: The obligation incumbent on the [host state] is 

an obligation of vigilance, in the sense that the [host state] shall take all measures necessary 

to ensure the full enjoyment of protection and security of its investments and should not be 

permitted to invoke its own legislation to detract from any such obligation. 

 

59. ¨More recently, some tribunals have interpreted full protection and security clauses more 

broadly, concluding that the government’s duty to protect foreign investors extends beyond 

physical security. In doing so, some arbitrators have relied expressly upon the relationship 

between fair and equitable treatment and full protection and security (…) Azurix Corp. v. The 

Argentine Republic (...) While the cases of AAPL and AMT refer to physical security, there 

are other cases in which tribunals have found that full protection and security has been 

breached because the investment was subject to unfair and inequitable treatment—

Occidental v. Ecuador—or, conversely, they have held that the obligation of fair and 

equitable treatment was breached because there was a failure to provide full protection and 

security—Wena Hotels v. Egypt. The inter-relationship of the two standards indicates that 

full protection and security may be breached even if no physical violence or damage occurs 

as it was the case in Occidental v. Ecuador.¨18 

 

60. Thus, we can conclude that the Respondent failed to provide full protection and security 

by invoking on its new (ammended LRE) legislation to change its obligation. By doing so, 

the Respondent stopped giving the Claimant full protection and stability of its investments 

and, additionaly, violated the FET standard. 

 

(iv) Umbrella clauses 
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61. As rightly noted by Francis A. Mann, the umbrella clause is “a provision of particular 

importance in that it protects the investor against any interference with his contractual 

rights, whether it results from a mere breach of contract or legislative or administrative 

act”.19 

62. The umbrella clause “makes it a breach of the BIT for the host State to fail to observe 

binding commitments, including contractual commitments, which it has assumed with regard 

to specific investments”.  

 

63. In the CMS Gas Transmission award, the tribunal confirmed that not all contract breaches 

amount to treaty breaches and this has been confirmed in the recent jurisprudence. It 

observed that “purely commercial aspects of a contract might not be protected by the treaty 

in some situations, but the protection is likely to be available when there is significant 

interference by governments or public agencies with the rights of the investor”. 

 

64. The tribunal in CMS Gas Transmission concluded that Argentina had in fact breached the 

umbrella clause by failing to comply with the terms of the licence granted to TGN 

(Transportadora de Gas del Norte). This was the first time an umbrella clause had been 

invoked by an investor successfully.  

 

65. In this case, the umbrella clause is located in Article 2, paragraph 3 of the BIT stating that 

“Each Contracting Party shall observe any other obligation it may have with regard to a 

specific investment of an investor of the other Contracting Party”. The Respondent has 

breached the umbrella clause, thus violaing the BIT, by denying the license for Claimant’s 

Alpha project.  

 

66. The umbrella clause may protect the investor from the State’s administrative acts. The 

issuance of the license by the Barancasia Energy Authority is an administrative process, 

making the license an administrative act, thus protected by the umbrella clause.  

 

67. The Article 5 of the LRE clearly states that the license may be issued by the BEA to 

existing capacities and to new facilities. Claimant’s project Alpha has been denied license 

with an explanation that the fixed feed-in tariff will aply only to new projects, while nothing 

in the LRE stated that limitation.  
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68. This administrative act made significant damages to the Claimant due to great costs of the 

Alpha project, where the Claimant obtained the most of it’s know-how. 

 

69. Several requirements must be fulfilled before an umbrella clause might be invoked: (i) 

there must be an investment, (ii) the state must have assumed a commitment or legal 

obligation towards that specific investment, (iii) and the investor must have relied on those 

commitments in making or continuing its investment. In addition, the claimant must have the 

capacity to invoke the obligations assumed under the applicable law.20 

 

70. The state has assummed a commitment towards the specific investment and the investor 

has relied on those commitments in making its investment, thus requirements to invoke the 

umbrella clause of this BIT have been fullfilled.  

 

71. In the Sempra Energy International v Argentine Republic case21, Sempra, a US investor, 

held an equity interest in two Argenitian gas distribution companies. At that time Argentina 

enacted legislation which guaranteed that the tariffs for gas distribution would be calculated 

in US dollars and that automatic half-yearly adjustments of tariffs would be based on the US 

Producer Price Index (PPI). Due to economic crisis that developed in Argentina in early 

2000s, the government abrogated the guarantees provided at the time of the privatization, 

which led to a very substantial reduction in the profitability of the gas distribution buisness.  

 

72. The tribunal found that Argentina’s measures breached fair and equitable treatment 

standard and the umbrella clause, but rejected Argentina’s plea of necessity. In this case, 

Tribunal found breaches of the BIT, fair and equitable treatment, and umbrella clauses, as 

well as rejected state of necessity and economic crisis as sufficient reasons for state’s actions 

which led to mentioned breaches. 

 

73. In Siemens v Argentina22, Argentina argued, as it had done in Azurix23, that the umbrella 

clause in theArgentina–US BIT applied only to investment agreements and not to a breach of 

a concession agreement governed by the domestic and administrative law agreed in the forum 
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selection clause. ‘Siemens intentionally confuses the Investment Agreement with the 

investment, terms that are not equivalent and cannot be merged’. The tribunal rejected this 

distinction. Such a distinction was not included in the umbrella clausewhich referred to ‘any 

obligations’.  

 

74. The tribunal confirmed that any ‘agreement related to an investment that qualifies as such 

under the Treaty would be part of the obligations covered under the umbrella clause’. As such 

any binding commitment entered into by Argentina in respect of an investment would be 

covered by the clause. 

 

 

 

 

C. MINIMUM STANDARD OF TREATMENT (MST) AND THE CORELLATION WITH 

FAIR AND EQUITABLE TREATMENT STANDARD (FET) 

 

73. The international minimum standard is a norm of customary international law which 

governs the treatment of aliens, by providing for a minimum set of principles which States, 

regardless of their domestic legislation and practices, must respect when dealing with foreign 

nationals and their property. While the principle of national treatment foresees that aliens can 

only expect equality of treatment with nationals, the international minimum standard sets a 

number of basic rights established by international law that States must grant to aliens, 

independent of the treatment accorded to their own citizens. Violation of this norm engenders 

the international responsibility of the host State and may open the way for international action 

on behalf of the injured alien provided that the alien has exhausted local remedies.  

 

73. Under customary law, foreign investors are entitled to a certain level of treatment, and 

any treatment which falls short of this level, gives rise to responsibility on the part of the 

State. Fair and equitable treatment has been identified by some as one of the elements of the 

minimum standard of treatment of foreigners and of their property, required by international 

law. This view has been supported by a number of scholars.24 
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74. In the past, the existence of an international minimum standard for the treatment of alien–

owned property and investments has been repeatedly challenged. During most of the last 

century, it has been the object of tension between developed and developing countries, with 

several countries challenging the existence (or persistence) of a customary norm of an 

international minimum standard. This tension had implications in several sectors, for example 

the League of Nations and the UN International Law Commission was unable to reach 

agreement on a codification of the law of State responsibility for injury to aliens. The work of 

the UN centre and Commission on Transnational Corporations was equally impaired by the 

fundamental differences on issues related to the treatment of foreign property. With their 

overwhelming majority within the UN General Assembly, the developing countries were able 

to assert the principle of national treatment as the rule in the case of expropriation.25 

 

75. In the Mondev case, a subsidiary of Mondev, a Canadian real-estate development 

company, brought a lawsuit against the City of Boston for breach of a contract to develop a 

shopping mall in Boston. The subsidiary won in the trial court but the State’s Judicial Court 

reversed the judgment in 1998 and Mondev submitted the claim against the US under the 

NAFTA investment chapter. The Tribunal extensively interpreted the “fair and equitable 

treatment” standard by specifically referring to the relationship between “fair and equitable” 

and “minimum standard of treatment” in customary international law and developed its 

reasoning on the evolutionary character of the minimum standard. 26 

 

76. The award, stated that “the Tribunal need not pass upon all the issues debated before it as 

to the Free Trade Commission’s interpretations of 31 July 2001”. But in its view, “there can 

be no doubt that, by interpreting Article 1105(1) to prescribe the customary international law 

minimum standard of treatment of aliens as the minimum standard of treatment to be afforded 

to investments of investors of another Party under NAFTA, the term ‘customary international 

law’ refers to customary international law as it stood no earlier than the time at which 

NAFTA came into force. It is not limited to the international law of the 19th century or even 

of the first half of the 20th century, although decisions from that period remain relevant.27 

 

77.  In holding that Article 1105(1) refers to customary international law, the FTC 

interpretations incorporate current international law, whose content is shaped by the 
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conclusion of more than two thousand bilateral investment treaties and many treaties of 

friendship and commerce. Those treaties largely and concordantly provide for ‘fair and 

equitable’ treatment of, and for ‘full protection and security’ for, the foreign investor and his 

investments.” 

 

78. Although the MST doesn’t come out exspressley from the Autonomous FET standard, 

they are linked and the MST standard guarantees the minimum treatment that can be given to 

a foreigner, being the floor below which the protection must not fall, and being the floor of 

the FET standard.  

 

 

 

 

 

 

 

 

 

 

 

III. RESPONDENT MUST REPEAL THE AMENDMENT TO ARTICLE 4 OF THE 

LRE OR CONTINUE TO PAY VASIUKI THE €0.44 FEED-IN TARIFF FOR 12 

YEARS 

 

A. LEGITIMATE EXPECTATIONS OF CLAIMANT ARISING FROM THE LRE 

 

71. The legitimate expectations of investor are primarily arising from Article 4 of the LRE, 

claiming that the fixed feed-in tariff will apply for twelve years uppon issuance. 

 

72. “The protection of legitimate expectations is at the root of the constitutional principle of 

the rule of law, which requires regularity, predictability, and certainty ingovernment’s 

dealings with the public.28” 
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73. The doctrine of legitimate expectation is founded upon a basic principle of fairness that 

legitimate expectations must not to be thwarted. A legitimate expectation is said to arise 

where a person responsible for taking a decision has induced in someone who may be 

affected by the decision, a reasonable expectation that he will receive or retain a benefit or 

that he will be granted a hearing before the decision is taken. In such cases, the courts have 

held that the expectation must not to be summarily disappointed.29 

 

74. In PSEG v Turkey30, a claim involving a coal-fired power plant to be built as a BOT 

project, the tribunal emphasized that the changes in both the legislative environment as well 

as in the attitudes and policies of the administration vis-à-vis investments were contrary to the 

need to ‘ensure a stable and predictable business environment for investors to operate in’ 

which was required by the BIT and also by the Turkish Constitution. Instead, the continuing 

legislative changes had exercised a ‘roller-coaster’ effect, with respect to changes in the 

conditions governing the corporate status of the project, the constant alternation between 

private law status and administrative concessions that occurred and to which even the tax 

legislation was subject. Elements of forced renegotiation were also evident. 

 

75.  In Enron Corporation31, the tribunal linked the requirement of a stable framework for the 

investment with the protection of the expectations that were taken into account by the foreign 

investor to make the investment. It found that Argentina had violated the FET standard as 

‘the stable legal framework that induced the investment is no longer in place and that a 

definitive framework has not been made available for almost five years’. 

 

76. The case of Parkerings-Compagniet AS v Lithuania32 merits a fuller consideration. It 

concerned a private investment in a modern parking system in Lithuania, including the 

construction and operation of multi-storey car parks. The tribunal noted that the FET standard 

is violated when the investor is deprived of its legitimate expectation that the conditions 

existing at the time of the agreement would remain unchanged. It then set out four criteria for 

determining the legitimacy of an investor's basic expectation about the stability of the legal 

system of the host state.  
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77. These criteria were: (i) an explicit promise or guarantee made to the investor by the host 

state; (ii)  implicit assurances or representation from the host state that the investor took into 

account in making the investment; (iii) where the host state made no assurance or 

representation, the circumstances surrounding the conclusion of the agreement; and (iv)the 

conduct of the state at the time of the investment. 

 

74. In the Tecmed case the Tribunal concluded that “The foreign investor expects the host 

State to act in a consistent manner, free from ambiguity and totally transparently in its 

relations with the foreign investor, so that it may know beforehand any and all rules and 

regulations that will govern its investments, as well as the goals of the relevant policies and 

administrative practices or directives, to be able to plan its investment and comply with such 

regulations. … The foreign investor also expects the host State to act consistently, i.e. without 

arbitrarily revoking any preexisting decisions or permits issued by the State that were relied 

upon by the investor to assume its commitments as well as to plan and launch its commercial 

and business activities.”33 

 

75. The Respondent in this case made a number of faults against Claimant’s legitimate 

expectations, initially arising from Respondent’s regulations. Firstly, they have ammended 

the Article 4 of the LRE, a law that Claimant relied upon when making investments and 

planning the projects. Article 4 guaranteed a duration perios of twelve years for the fixed 

feed-in tariff upon obtainance, which made significant differences in planning the future 

investments and project developments. 

 

76. Secondly, the Respondent has not acted consistently, by changing its policy regarding 

renewable energy, whose development has been claimed to be among strategic goals of state 

energy policy, as it has been stated in Article 2 of the LRE. Such firm claims have provided 

the Claimant with the legitimate expectation that such treatment will be continued for the 

announced period of years.  

 

77. The Claimant has fullfiled all the necessary conditions mentioned in the previous cases34, 

in order to have the right to legitimate expectations. 
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B. RETROACTIVE EFFECT OF THE AMMENDED ARTICLE 4 OF THE LRE 

 

78. The Amendment of Article 4 of the LRE was adopted on 3 January 2013 and the BEA 

calculated and announced new fixed-in tariffs applicable from 1 January 2013, effectivelly 

meaning that the amendment had retroactive effect. 

 

79.  Retroactive application of laws must meet certain requirements to be justified35. First, 

such retroactive changes must be justified based on pressing objectives demanding this 

temporal dimension. Second, the legitimate expectations of those affected must be duly 

respected. The reasons for the retroactive application further need to be properly presented 

and published, whereby the retroactivity must be unequivocal from the wording, the rationale 

and the general structure of the law in question. 36 

 

80. In the recent European Court of Justice judgement37, a three-staged test has been 

established, first asking whether there are legitimate expectations, followed by whether the 

new legislation is less advantageous than the existing one (thus basically asking whether 

there is damage done), and finally weighting the interests in changing the legislation against 

the interests in keeping it. 

 

81. Retroactive effect of the Amadment of the Article 4 does not respect the legitimate 

expectations of the affected Claimant. The Claimant has legitimate expectations that the LRE 

fixed feed-in tariff will stay the same for a period of twelve years. Such changes are a 

violation of fair and equitable treatment standard. 

 

C. TRANSPARENCY AND THE PROTECTION OF INVESTORS LEGITIMATE 

EXPECTATIONS 

 

82. The Respondent did not act transparently while adressing the issue of ammedment of the 

article 4 of the LRE. The Respondent organized private hearings in which only specially 

invited representatives of the industry and certain stakeholders have been called, while 

Claimant had no insights about that taking place.  

                                                
35 Case C-459/02  
36Foquet 
37 Case C-201/08 

http://curia.europa.eu/juris/celex.jsf?celex=62002CJ0459&lang1=en&type=TXT&ancre=


 

83.  Transparency and the protection of the investors legitimate expectations are closely 

related. UNCTAD has described the role of transparency as a part of FET in the following 

terms: „The concept of transparency overlaps with fair and equitable treatment in at least 

two significant ways. First, transparency may be required, as a matter of course, by the 

concept of fair and equitable treatment. If laws, administrative decisions and other binding 

decisions are to be imposed upon a foreign investor by a host State, then fairness requires 

that the investor is informed about such decisions before they are imposed. This 

interpretation suggests that where an investment treaty does not expressly provide for 

transparency, but does for fair and equitable treatment, then transparency is implicitly 

included in the treaty… Secondly, where a foreign investor wishes to establish whether or not 

a particular State action is fair and equitable, as a practical matter, the investor will need to 

ascertain the pertinent rules concerning the state action; the degree of transparency in the 

regulatory environment will therefore affect the ability of the investor to assess whether or 

not fair and equitable treatment has been made available in any given case.”38  

 

84. The investors’ legitimate expectations are based on this clearly perceptible legal 

framework and on any undertakings and representations made explicitly or implicitly by the 

host State. The reversal of insurances by the host State which have led to legitimate 

expectations violate the principle of FET. In this case, the Article 4 of the LRE has 

guaranteed the fixed in tariff at 0.44 euros/kWh for a period of twelve years, making it the 

basis for Claimant’s legitimate expectations.  

 

85. Transparency and the protection of the legitimate expectations are firmly rooted in 

arbitral practice, and have emerged in many cases as the main question. In the SPP case39 , 

the Respondent contended that certain acts of Egyptian government which the Claimants 

relied were null and void because they were in conflict with inalienable nature of the public 

domain and because they were not taken pursuant to the procedures prescribed by the 

Egyptian law.  

 

86.  The Tribunal rejected this argument and emphasized that the investor was entitled to rely 

on the official representations of the government: ‘‘ 82. It is possible that under Egyptian law 

                                                
38 Schroer 

 
39 SPP Case 



certain acts of Egyptian officials including even the Presidential Decree N.o. 475 may be 

considered legally non-existent or null and void or susceptible to invalidation. However, 

these acts were cloacked with demental of Government authority and communicated as such 

to foreign investors who relied on them in making their investments. 83. Whether legal under 

Egyptian law or not, the acts in question were the acts of Egyptian authorities including the 

highest executive, authority of the Government. These acts, which are now alleged to have 

been in violation of the Egyptian municipal legal system, created expectations protected by 

established principles by the international law.’  

 

87.   In Metaclad Corp. v United Mexican States (Metaclad40), the issue of transparency 

played a central role. The Tribunal concluded that the acts of the State and Municipality were 

in violation of the fair and equitable treatment standard under Article 1105(1) NAFTA. 

TheTribunal said: ‘’99. Mexico failed to ensure a transparent and predictable framework for 

Metaclad’s business planning and investment. The totality of these circumstances 

demonstrates a lack of orderly process and timely disposition in relation to an investor of a 

Party acting in the expectation that it would be treated fairly and justly in accordance with 

the NAFTA.’3  

 

88. “The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relation with the foreign investor, so that it may 

know beforehand any and all rules and regulations that will govern its investments, as well as 

the goals of the relevant policies and administrative practices or directives, to be able to plan 

its investment and comply with such regulations.”41 – Tecmed v. Mexico, ICSID AF Award, 

2003 

89. By and large, transparency has a precise and limited meaning in the WTO agreements. 

Standard provisions on transparency involve three core obligations: (i) to make information 

on laws, regulations, and other policies related to trade publicly available; (ii) to provide 

notice of (notify) the laws and regulations and changes to them; and (iii) to ensure that laws 

and regulations are administered in a uniform, impartial and reasonable manner.  

                                                
40 Metaclad 
41 Metaclad 



90. Transparency has not been ensured in this case, regarding the fact that the Claimant has 

not been notified about the changes of the relevant law. The Claimant has not been called to 

private hearings. 

91. WTO requirements to be "transparent" do not, strictly speaking, address the question of 

whether or not a governments has fulfilled its obligations under the agreements (although, of 

course, transparency is itself an obligation). Rather, transparency is a requirement to provide 

sufficient information so that other Members can determine whether or not obligations are in 

fact being met. It is also a requirement that the administration of rules be reasonable and non-

discriminatory.  

92. In Micula v. Romania case the tribunal discussed the transparency and consistency duties 

that would arise out of the FET standard. Although it relied upon Tecmed v Mexico (ICSID 

Case No. (AF)/00/2) in this respect, it suggested that transparency and consistency should be 

gauged against the circumstances of the case, so the obligations placed upon a state are 

realistic. The majority also concluded that Romania failed to act transparently by failing to 

inform the claimants in a timely manner that the regime would be terminated before its stated 

date of expiration. 

93. The Respondent in this case has failed to act transparently as well as the respondent in 

Micula v Romania case, regarding the fact that neither notified the interested party that the 

regime is going to change before its stated date of expiration. 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

IV. IN ALTERNATIVE TO SECOND CLAIM, RESPONDANT IS OBLIGED TO PAY 

DAMAGES TO VASIUKI FOR ITS LOSSESS OVER THE TWELVE YEARS 

DURING WHICH THE TARIFF SHOULD HAVE REMAINED UNCHANGED 

A. THE CALCULATION OF LOSSES DURING TVELWE YEARS PERIOD 

94. As it is calculated in prof. Kovič report, the losses over the tvelwe year period during 

which th etariff should have remained the same would be approximately €2.1 million.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

V. FIND THAT THE CLAIMANT IS ENTITLED TO RESTITUTION BY 

RESPONDANT OF ALL COSTS RELATED TO THE PROCEEDINGS 

A. COSTS OF PROCEEDINGS 

95. Provisions of the Article 28 of the LCIA arbitration rules state: The costs of the 

arbitration other than the legal or other expenses incurred by the parties themselves (the 

“Arbitration Costs”) shall be determined by the LCIA Court in accordance with the Schedule 

of Costs. The parties shall be jointly and severally liable to the LCIA and the Arbitral 

Tribunal for such Arbitration Costs. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



VI. PRAYERS FOR RELIEF 

Claimant Vasiuki requests the Tribunal: 

1. Declare that Respondent is liable for violations of the BIT, including failure to 

accord Vasiuki fair equitable treatment. 

2. Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to 

continue to pay Vasiuki the €0.44 feed-in tariff for 12 years.  

3. In the alternative to its second claim, order Respondent to pay damages to Vasiuki 

for its losses, which Vasiuki calculates would equal approximately €2.1 million over the 12 

years during which the tariff should have remained unchanged.  

4. To find that Claimant is entitled to restitution by Respondent of all costs related to 

these proceedings. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

 

 

 

 

  



 

 

 

 

 

 

 

 

 

 


