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A. ABBREVIATIONS

Abbreviation Description

Barancasia, Respondent Republic of Barancasia

Arbitration Clause Art. 8 of the BIT

BEA Barancasia Energy Authority

BIT
Barancasia–Cogitatia Bilateral Investment Treaty dated
31 December 1998

Claimant
Vasiuki LLC, a limited liability company incorporated
under the laws of Cogitatia in 2002

Cogitatia Republic of Cogitatia

DCF Discounted cash flow method for calculation of loss

DCF Discounted Cash Flow method

ECT Energy Charter Treaty

EU European Union

FDI Problem
Foreign Direct Investment International Arbitration Moot
2015 Case published at http://fdimoot.org/problem.pdf

FET Fair and Equitable Treatment Standard

FMV Fair Market Value

ICSID International Centre for Settlement of Investment Disputes

LCIA London Court of International Arbitration

LRE Barancasia’s Law on Renewable Energy of 2010

NPV Net Present Value

TFEU Treaty on the Functioning of the European Union

VCLT
Vienna Convention on the law of treaties (Vienna, 23 May
1969)

WACC Weighted Average Cost of Capital
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vi
Moscow 2412127.2

Abbreviation Description

May 2003)

Mobinl Corporation v.
Bolivarian Republic of Venezuela

Mobil Corporation v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB/07/27 (10 June 2010)

Sempra Energy International v.
The Argentine Republic

Sempra Energy International v. The Argentine Republic,
ICSID Case No. ARB/02/16 (28 September 2007)

LG&E v. Argentine Republic LG&E Energy Corp., LG&E Capital Corp., and LG&E
International, Inc .v. Argentine Republic, ICSID Case No.
ARB/02/1 (25 July 2007)

MTD Award MTD Equity Sdn Bhd and MTD Chile SA v. Republic of
Chile, ICSID Case No ARB/01/7 (25 May 2004)

Metalclad Corporation v.United
Mexican States

Metalclad Corporation v. United Mexican States, ICSID
Case No ARB(AF)/97/1 (30 August 2000)

Gold Reserve Inc. v. Bolivarian
Republic of Venezuela

Gold Reserve Inc. v. Bolivarian Republic of Venezuela,
ICSID Case No. ARB(AF)/09/1 (22 September 2014)

PSEG Global v. Republic of
Turkey

PSEG Global, Inc., The North American Coal Corporation,
and Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi
v. Republic of Turkey, ICSID Case No. ARB/02/5 (19
January 2007)

Occidental v. Ecuador Occidental Petroleum Corporation and Occidental
Exploration and Production Company v. Ecuador, Decision
on Provisional Measures, ICSID Case No ARB/06/11, IIC
305 (2007) (17 August 2007)

2.2. UNCITRAL

Abbreviation Description

BG Group Plc v. the Republic of
Argentina

BG Group Plc v. the Republic of Argentina, UNCITRAL,
Final Award (24 December 2007).

Thunderbird Separate Opinion International Thunderbird Gaming Corporation v. the United
Mexican States, UNCITRAL, Separate Opinion of Professor
Thomas Walde (December 2005)

Eureco B.V. v. The Slovak
Republic

Eureco B.V. v. The Slovak Republic, UNCITRAL PCA
Case No. 2008-13 Award on Jurisdiction (26 October 2010)

European American Investment
Bank AG (Austria) v. the Slovak

European American Investment Bank AG (Austria) v. the
Slovak Republic case decided by UNCITRAL PCA CASE



vii
Moscow 2412127.2

Abbreviation Description

Republic NO. 2010-17 (22 October 2012)

2.3. LCIA

Abbreviation Case description

Occidental Award Occidental Exploration and Production Company v. the
Republic of Ecuador, LCIA Case No UN3467 (1 July 2004)

2.4. Other Tribunals

Abbreviation Case description

Yukos Universal v. Russian
Federation

Yukos Universal v. Russian Federation, Interim verdict on
jurisdiction and admissibility of 30 November 2009, Cour
Permanente d’Arbitrage, No. AA 227

2.5. Other Subsidiary Authorities

Abbreviation Description

ASA Business Valuation
Standards

American Society of Appraisers. ASA Business Valuation
Standards (2009)

Bronfman M.K. Bronfman M.K. Fair and Equitable Treatment: an Evolving
Standard // Estudios Internacionales, Ano 38, No. 150 (July
- September 2005)

UNCTAD Series on Issues in
International Investment
Agreements

Fair and Equitable Treatment // UNCTAD Series on Issues
in International Investment Agreements II, NY: United
Nations (2012)

Summary Records of the
Meetings of the Thirty-Second
Session

Summary Records of the Meetings of the Thirty-Second
Session’, YB Int'l L Comm'n 153 (1980)

Dolzer R., Schreuer C. Dolzer R., Schreuer C., Principles of International
Investment Law, Oxford University Press (2008)

Dugan C., Wallace D., Rubins
N.D., Sabahi B.

Dugan C., Wallace D., Rubins N.D., Sabahi B., Investor-
State Arbitration, Oxford University Press, (2008)

Koller T., Goedhart M., Wessels
D.

Koller T., Goedhart M., Wessels D., Valuation: Measuring
and Managing the Value of Companies. John Wiley & Sons,
(2010)

Kantor M. Kantor M. Valuation for Arbitration: Uses and Limits of



viii
Moscow 2412127.2

Abbreviation Description

Income-Based Valuation Methodologies, Kluwer Law
International (2007)

McLachlan C., Shore L.,
Weiniger M.

McLachlan C., Shore L., Weiniger M. International
Investment Arbitration: Substantive Principles, Oxford
International Arbitration Series (2008)

Marboe I. Marboe I. Calculation of Compensation and Damages in
International Investment Law, Oxford International
Arbitration Series (2009)

Simmons J.B. Simmons J.B. Valuation in Investor-State Arbitration //
Berkeley Journal of International Law, Vol. 30, Issue 1

Draft Articles International Law Commission, Draft Articles on
Responsibility of States for Internationally Wrongful Acts,
November 2001, Supplement No. 10 (A/56/10), chp.IV.E.1

Brealey R.A., Myers S.C.,
Allen F.

Brealey R.A., Myers S.C., Allen F., Principles of Corporate
Finance, McGraw-Hill Irwin (2011)



1
Moscow 2412127.2

C. STATEMENT OF FACTS

1. Parties to arbitration

1. Claimant, incorporated under the laws of Cogitatia in 2002, which is engaged in the

development, construction and operation of renewable energy facilities in Cogitatia and

elsewhere in the region, including the territory of Respondent, since 2002.

2. Barancasia, which adopted legislation (including the LRE) promoting renewable energy

sources.

2. The BIT

3. On 31 December 1998 an Agreement for the Promotion and Reciprocal Protection of

Investments was concluded between Barancasia and the Federal Republic of Cogitatia.

3. Joining EU

4. On 1 May 2004 Barancasia and Cogitatia joined the European Union.

4. Facts leading to the dispute

5. In May 2010, Barancasia adopted the LRE. The aim of LRE was to encourage the

development of renewable energy technology, improve security and diversification of

energy supply, and protect the environment.

6. The LRE encouraged the development of renewable energy sources, including photovoltaic

power plants, by fixing general “feed-in tariffs” for renewable energy providers who

receive a license from the national regulator – the BEA. The law further guaranteed that the

feed-in tariff announced and applicable at the time of the issuance of a license would apply

for twelve years.

7. On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: 0.44 EUR/kWh. The

calculations of the BEA were based on the premise that the average annual return on

investment for licensed renewable projects should be 8%.
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8. Claimant applied for the licenses for its two photovoltaic projects – Alfa and Beta. BEA

issued a license for Beta project, but denied the license for Alfa project.

9. During 2011 a ground-breaking technology was developed. This new technology made the

manufacturing of the solar panels substantially cheaper and dramatically reduced the costs

of development. The profitability of investments made under the 0.44 EUR/kWh feed-in

tariff increased dramatically because of the substantial reduction of the development costs.

10. From the beginning of 2012 the Government of Barancasia realized that the LRE was a

cause of a “solar bubble” creating a great number of entities producing new energy sources

and applying for 0.44 EUR/kWh feed-in tariff.

11. On 1 July 2012 Claimant obtained licenses from the BEA for the development of 12

photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff. Claimant

ordered solar panels from the producers and started the construction of photovoltaic power

plants based on the new technology.

12. On 3 January 2013 the Barancasia Parliament adopted an amendment to Art. 4 of LRE and

announced the new fixed feed-in tariffs (0.15 EUR/kWh) that were applicable from 1

January 2013.

13. By January 2013 Claimant invested its own and borrowed money into the 12 new solar

power plant projects: bought land plots, hired personnel and paid considerable advances for

equipment that was supposed to be shipped on 31 January 2013.

5. The dispute

14. On 2 November 2014 Claimant commenced arbitral proceeding before the London Court of

International Arbitration pursuant to the Art. 8 of the BIT.

15. Claimant argued that the arbitrary denial of a license to Claimant for the Alfa project and

subsequent changes to Barancasia’s renewable energy laws which harmed Claimant’s other

projects, violates the protections that Claimant is entitled to under the BIT. Claimant

requests either to repeal the amendment to Art. 4 of the LRE or to continue to pay Claimant

the 0.44EUR/kWh feed-in tariff for 12 years. Alternatively, Claimant requested to order
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Respondent to pay damages to Claimant for its losses. Claimant also requested the

restitution by Respondent of all costs related to these proceedings.

16. Respondent argued that Claimant is not entitled to pursue arbitration since Claimant’s

claims are based on the BIT, which has become obsolete due to the accession of both

Cogitatia and Barancasia to the European Union and has been terminated according to the

BIT Art. 13. Respondent maintained a position that it was not in violation of the

substantive provisions of BIT and Claimant should not be entitled to the specific

performance and monetary damages.
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D. ARGUMENTS

1. Whether the tribunal has jurisdiction over the dispute concerning Claimant’s

photovoltaic projects under the BIT and the claims asserted by Claimant are

admissible

1.1. The tribunal has jurisdiction over the dispute concerning Claimant’s photovoltaic

projects under the BIT

17. The tribunal has jurisdiction over the dispute concerning Claimant’s photovoltaic projects

under the BIT, because (a) the BIT is still in force; (b) Claimant is qualified as “investor”

under Art. 1 (2) of the BIT; (c) Claimant’s investments in Barancasa are qualified as

“investment” under Art. 1 (1) of the BIT.

1.1.1. The BIT is still in force

18. It is an established principle of international law that the enforceability and modification of

a BIT shall be regulated either by its provisions or by mutual consent of all the parties.

Under Art. 54 of the VCLT:1

“the termination of a treaty or the withdrawal of a party may take place: (a) in

conformity with the provisions of the treaty; or (b) at any time by consent of all the

parties after consultation with the other contracting States.”

For example, in Murphy v. Ecuador case, the tribunal implemented the rule stating that “the

withdrawal, termination or amendment of the BIT must be governed by the provisions

contained in that Treaty, and […] by general International Law, as codified in the VCLT.”2

19. The BIT was signed on 31 December 1998.3 However, it was brought into force on August

1, 2002.4 According to Art. 13:

1
Both Cogitatia and Barancasia are the parties to the Convention since December 31, 1998.

2
Murphy v.Ecuador, para.84.

3
The FDI Problem, Statement of uncontested Facts, p. 19, para. 1 .
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“This Agreement shall remain in force for a period of ten years. Thereafter, it shall

remain in force it shall remain in force until the expiration of a twelve month period

from the date either Contracting Party notifies the other in writing of its intention to

terminate the Agreement.”

20. According to Art. 13 of the BIT, in order to terminate the BIT two criteria shall be met.

Firstly, a ten-year period shall elapse from the moment of entrance into force of the treaty

and, secondly, after expiration of this period either Contracting Party shall notify the other

of its intention to terminate the Agreement. Neither of these criteria are present in this case.

21. The BIT entered into force from when all the necessary internal procedures for bringing of

the BIT into force were fulfilled, i.e. from 1 August 20025. Therefore, only upon expiration

of ten-year period – from 1 August 2012 – either Cogitatia or Barancasia could notify each

other of the termination of the BIT. The case does not contain any evidence of such

notification sent from 1 August 2012.

22. On the other hand, it may not be argued that an exchange of notifications that took place

between Cogitatia or Barancasia may be regarded as consultations within the meaning of

Art. 54 of the VCLT. Cogitatia’s notification of receipt6 cannot be deemed as

‘consultation,’ because Cogitatia did express neither its consent nor rejection of

Barancasia’s notification of termination. Therefore, none of the criteria of the VCLT are

met in this case and the BIT was not terminated.

23. Furthermore, Respondent argues that entrance into EU by the Cogitatia and Barancasia lead

to the automatic termination of the BIT.7 Claimant has certain objections to this claim.

24. As mentioned above, parties signed the BIT on December 31, 1998; the BIT was brought

into force on 1 August 2002 by Cogitatia and Barancasia.8 Both parties became EU

4
The Problem, p. 56, para. 1.

5 FDI Problem, p. 57.

6 FDI Problem, p. 40.

7 FDI Problem, p. 11, para. 1.

8
Pr. Ord. No.2, p. 56, para. 1.
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members on 1 May 2004.9 However, Claimant’s position is that such accession does not

lead to automatic termination of the BIT.

25. For example, in Eureco v. The Slovak Republic case, respondent alleges that entrance into

the EU according to the Art. 59 of VCLT shall be interpreted as termination of BIT,

however, the tribunal found that invalidity or termination of a treaty must be invoked,

according to Art. 65.10 Moreover, the VCLT does not provide for the automatic termination

of treaties by operation of law.11 Finally, even if the Art. 59 of VCLT is to be considered,

two requirements present in the mentioned article were not met:

“parties intended the later treaty to govern the subject matter; the provisions of the

treaties that relate to the subject-matter are so far incomparable as to preclude the

concurrent application of the two treaties.”12

26. In another case of European American Investment Bank AG (Austria) vs. the Slovak

Republic the tribunal found that:

“the EU Treaties and the EU law rooted in, and flowing from them do not relate to

the same subject matter as BITs or multilateral treaties for the protection of foreign

investment. To accede to an economic community is simply not the same as to set up

a specific investment protection regime providing for investor-State arbitration”.13

27. Hence, Claimant submits that the BIT is in force and the present case shall be settled

pursuant to the provisions of the BIT.

9
The FDI Problem, Statement of Uncontested Facts, para. 5, p. 19.

10
Eureco B.V. v. The Slovak Republic case, para. 236.

11
Ibid.

12
Same argumentation was followed in European American Investment Bank AG (Austria) v. the Slovak Republic,

para 76.

13
Ibid, para. 184; See, AES Summit v. Hungary.
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1.1.2. Claimant is qualified as “investor” under Art. 1

28. Claimant is qualified as “investor” under Art. 1. In order to evaluate the status of investor,

it is necessary to follow the definitions given in a bilateral treaty. Art. 31 of the VCLT

provides that “a treaty shall be interpreted in good faith in accordance with the ordinary

meaning to be given to the terms of the treaty in their context and in light of its object and

purpose.”

29. This approach was upheld in the Tokios Tokeles v. Ukraine case where the tribunal relied

only on the provisions of Ukraine–Lithuania BIT when determining the investor’s nature.

In that case only the incorporation criterion was sufficient for acquiring the nationality of a

State party and, thus, to determine the investor status. Therefore,

“the majority of the ICSID tribunal concluded that: under the terms of the Ukraine–

Lithuania BIT (...) and in light of the object and purpose of the Treaty, the only

relevant consideration is whether the Claimant is established under the laws of

Lithuania. We find that it is. (...) We decline to look beyond (or through) the

Claimant to its shareholders (...) that may have an interest in the claim (...).”14

As the tribunal noted Respondent should not develop new requirements for investor status

under Lithuania-Ukraine BIT,

“if the Contracting Parties had intended these alternative methods [nationality of

the individuals who control the enterprise and the siège social] to apply to entities

legally established in Ukraine or Lithuania, however, the parties would have

included them in Art. 1(2)(a) or (b) respectively as they did in Art. 1(2)(c).”15

As the result, the tribunal recognized Claimant as a proper investor strictly under BIT

requirements.

30. The same position was taken in Saluka Investments v. Czech Republic case where the

tribunal accepted jurisdiction pursuant to the BIT’s broad definition of investor which did

14
Tokios Tokels v.Ukraine, para. 38

15
Ibid, para. 30.
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not prohibit such tactics. This demonstrates that it is the responsibility of signatories to a

BIT to review the provisions of their BIT if they want a different interpretation. Other

tribunals have reached the same conclusion. Thus, in the award in Yukos Universal v.

Russian Federation, the arbitrators considered that it was not their role to “impose upon the

parties a definition of “investor” other than that which they had themselves agreed.”16 It

underlines the major approach – tribunals shall not broad the provisions of BIT unless

parties agreed so.

31. Therefore, in determining whether Claimant may be qualified as “investor” under the BIT

one shall refer to the relevant provisions of the BIT. Art. 1 of the BIT determines that the

term “investor” shall mean “any natural or legal person of one Contracting Party who

invests in the territory of the other Contracting Party.” Moreover, the term legal person

means:

“any entity incorporated or constituted in accordance with, and recognized as legal

person by its laws, having the permanent seat in the territory of that Contracting

Party”.17

Thus, the mentioned article brings three criteria: place of incorporation, recognition of legal

entity under the laws, and, finally, permanent seat of the business. Three criteria are

fulfilled by Claimant in the present case.

32. First criterion is a place of incorporation and recognition of the legal entity under the laws.

Claimant was incorporated under the laws of Cogitatia. Claimant’s business started in 2002

in Cogitatia and involved such activities as development, construction and operation of

small scale fossil fuel and wind turbine generation facilities.18

33. Thus, Claimant falls under criteria set forth in Art. 1 of BIT and shall be recognized as

investor under protection of the BIT.

16
Yukos Universal v. Russian Federation, para. 414.

17
FDI Problem, p. 24.

18
FDI Problem, p.19, para 3.
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1.1.3. Claimant’s investments in Barancasia are qualified as “investment” under Art. 1 (1) of

the BIT

34. Art.1 of the BIT establishes the term “investment” as:

“every kind of asset invested in connection with economic activities by an investor

of one Contracting Party in the territory of the other Contracting Party in

accordance with the laws and regulations of the latter and shall include, in

particular, though not exclusively:

a) movable and immovable property as well as any other property rights,

such as mortgages, liens or pledges;

b) shares, stocks and debentures of companies or any other form of

participation in a company;

c) claims to money or to any performance under contract having a financial

value associated with an investment;

d) intellectual property rights, such as trademarks, patents, industrial

designs, technical processes, know-how, trade secrets, trade names and

goodwill associated with an investment;

e) any right conferred by laws or under contract and any licenses and

permits pursuant to laws, including the concessions to search for, extract,

cultivate or exploit natural resources.

Any alteration of the form in which assets are invested shall not affect their

character as investment.”

35. Definition of investment in the BIT is very broad because it refers to “every kind of asset.”

For instance, in Saipem S.p.A. v. Bangladesh case19 tribunal adopted broad interpretation

and relied on such a phrase, stating that: “Art. 1(1) of the BIT gives a general definition of

19
Decision on Jurisdiction and Recommendation on Provisional Measures, Saipem S.p.A. v. The People’s Republic of

Bangladesh.
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investment as “any kind of property,” and for this reason the tribunal stated that the

definition in the BIT was very broad. Thus, the tribunal made a decision that the operation

at issue is to be considered as a “kind of property” protected by the BIT.”

36. Another factor is the time of investment: an investment starts at the moment of decision to

invest and fully covers the period of investment itself. The approach was upheld in CMS

Gas Transmission Company v. Argentine Republic case,20 in which the tribunal held that it

is the time when “the investment was decided and made.”21

37. In present case Claimant started investment activities in Barancasia at the beginning of

2002 when it developed small scale fossil and wind turbine generation facilities. These

investments clearly fall under protection of para. “a” of Art. 1 of the BIT. Further, in May

2009 Claimant launched an experimental solar project in Barancasia (called “Alfa”) which

also falls under paras “a”, “c” of Art.1 of the BIT. In 2011 Claimant, for the purpose of

business development, decided to run a new project (called “Beta”) and for this reason it

acquired “tremendous know-how.” 22 These know-how shall also be qualified as investment

pursuant to provisions “a”, “c”, “d” and “e” of Art.1 of the BIT. Later that year, Claimant

launched more photovoltaic projects, which shall also be deemed to fall under paras “a”,

“c” of the BIT. For this purpose, Claimant specifically obtained financing. Finally, the

decision to invest and investments itself occurred within the validity period of the BIT was

in force, in particular on 1 August 2002. Thus, Claimant’s economic activities described

above fall under the scope of Art. 1 of BIT and shall be constituted as “investments” under

Art.1 of the BIT.

20
CMS Award.

21
Ibid, para 275.

22
FDI Problem, p. 21, para. 23.
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2. Whether Respondent’s administrative and regulatory measures in respect of the LRE

amount to a breach of the BIT, in particular, the fair and equitable treatment

standard

2.1. Respondent’s obligations under the BIT

38. Respondent signed the BIT with Cogitatia in 1998 and bound himself to obligations under

that BIT. Art. 2 (2) of the BIT imposes on Respondent obligation to treat foreign

investments according to FET standard:

“…Investments of investors of either Contracting Party shall at all times be

accorded fair equitable treatment and shall enjoy full protection and security in

the territory of the other Contracting Party”.23

39. The purpose of the FET standard is to provide protection against different types of unfair

situations like “an arbitrary cancellation of licences, harassment of an investor through

unjustified fines and penalties or creating other hurdles with a view to disrupting a

business”.24 The standard provides for protection against unfair government actions which

cannot be “subsumed under the more specific non-discrimination or protection-of-property

standards contained in BITs”.25

40. The way parties formulate and define FET standard in different BITs is very important

since it determines the liabilities which host-State will have in the case of FET standard is

breached. For example, FET standard can be expressed with references to the minimum

standard of treatment of aliens under customary international law or, in contrast, FET

standard can be formulated as a so-called “unqualified” standard.26 Amount of liabilities

under “unqualified” standard is bigger:

23
Art. 2 (2) of the BIT dated 31 December 1998.

24
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II, NY: United

Nations, 2012. p. 7.

25
Ibid.

26
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 20.
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“…equating the fair and equitable treatment standard with the international

minimum standard of customary international law involves that the standard of

treatment provided by the State parties is below the one that may be provided if

we consider the standard to be self-contained”.27

41. In our case, the BIT’s provision on FET standard is “unqualified”, because there are no

references in Art. 2(2) of the BIT to the international law or the international customary

law. It means that the amount of liabilities under that “unqualified” FET standard does not

limited by the minimum standard of treatment under the international law. Moreover,

tribunals, in the case of “unqualified” FET clause, apply FET:

“…as a self-contained standard relies on the idea that the standard of treatment is

given its plain meaning, that is, each word contained in the standard must be

analyzed on the basis of its own general definition”.28

42. The breach of FET standard may include such unfair actions of host-State as defeating

investors’ legitimate expectations as well as the denial of justice, manifest arbitrariness and

discrimination.29 Therefore, a liability threshold in the case of “unqualified” FET standard

is very low:

“…In contrast, arbitral tribunals applying unqualified FET clauses have not

limited themselves to the most serious breaches and have found violations of the

FET standard where they considered the State’s conduct in question to be simply

unfair towards the claimant”.30

43. Claimant had the right under BIT to rely on FET standard. Respondent, in contrast, was

obliged to act in accordance with FET standard, which, as shown above, includes

27
Bronfman M.K. Fair and Equitable Treatment: an Evolving Standard // Estudios Internacionales, Ano 38, No. 150

(Julio - Septiembre 2005). p. 94.

28
Bronfman, p. 98.

29
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 62.

30
Ibid. p. 13.
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restraining from: (a) defeating of investor’s legitimate expectations, (b) denial of justice, (c)

manifest arbitrariness and (d) discrimination.

2.2. Respondent’s administrative and regulatory measures amount to a breach of the BIT

44. By committing itself to the BIT, Respondent became obliged to threat investments of the

nationals of Cogitatia in accordance with the FET standard. One of the key elements of the

FET standard is investor’s legitimate expectations.

45. According to the ICSID Tribunal in case of Electrabel S.A. v. Republic of Hungary:

“…the most important function of the fair and equitable treatment standard is

the protection of the investor’s reasonable and legitimate expectations”31.

46. Claimant states that his legitimate expectations were defeated as a result of arbitrary

amendment of LRE and, as a result, FET standard contained in the BIT was violated by

Respondent.

47. Even though there is no common definition of the notion “legitimate expectation”,

Claimant relies on the definition given by the ICSID Tribunal in the case Técnicas

Medioambientales Tecmed, S.A. v. The United Mexican States. Tribunal considered that

contracting parties have to:

“…provide to international investments treatment that does not affect the basic

expectations that were taken into account by the foreign investor to make the

investment. The foreign investor expects the host State to act in a consistent

manner, free from ambiguity and totally transparently in its relations with the

foreign investor, so that it may know beforehand any and all rules and

regulations that will govern its investments, as well as the goals of the relevant

policies and administrative practices or directives, to be able to plan its

investment and comply with such regulations”32

31
Electrabel S.A. v. Hungary, para 7.75.

32
Tecmed v. Mexico, para 154.
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48. It appears that ICSID tribunal in the case Tecmed v. Mexico made the focus on the stable

legal and business framework defining the term “legitimate expectation”.33

49. Respondent definitely violated Claimant’s legitimate expectations. In 2010 Respondent

decided to promote investments in renewable energy sector. For that purpose Respondent

provided feed-in tariffs for renewable energy producers through the LRE. According to

Art. 4 of the LRE feed-in tariff had to be fixed for 12 years. A great number of investors,

including Claimant, decided to make investments in Barancasia. However, on 3 January

2013 Respondent adopted amendment to Art. 4 of the LRE.34 The amendment allowed

changing feed-in tariff annually. Tariff was decreased from 0.44 EUR/kWh to 0.15

EUR/kWh. If investors knew that feed-in tariff would be maintained on initially promised

level for only 3 years, they would have never done these investments in Respondent’s

renewable energy sector. These unpredictable actions from Respondent decreased the value

of all investments made by Claimant.

50. Expectations of Claimant regarding getting the promised fixed feed-in tariff for 12 years

were fully legitimate. They appeared from the legal act issued by Respondent.35 In general,

investors may get legitimate expectations from:

“…rules that are not specifically addressed to a particular investor but which are

put in place with a specific aim to induce foreign investments and on which the

foreign investor relied in making his investments”36.

51. The LRE absolutely satisfies the above criteria: the feed-in tariff was aimed at inducing

investments (including foreign investments) and Claimant relied on the LRE in making its

investments in Barancasia. Moreover, in the ICSID case Enron v. Argentine Republic.

Tribunal decided that:

33
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 64.

34
FDI Problem, Statement of Uncontested Facts, para. 34.

35
The Republic of Barancasia Law on Renewable Energy.

36
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 69.
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“...given the scope of Argentina’s privatization process, its international

marketing, and the statutory enshrinement of the tariff regime, Enron had

reasonable grounds to rely on such conditions”37 (emphasize added).

52. In another case ICSID tribunal decided that:

“...the guarantees given in this connection under the legal framework and its

various components were crucial for the investment decision”38.

53. It can be summed up that":

“...the guarantees included in the domestic legislation were found to constitute a

promise to foreign investors as a class and were deemed sufficient to create

legitimate expectations”.39

54. Projects Beta, Chi, Delta, Digama, Dzeta, Epsilon, Eta, Fi, Gama, Ipsilon, Jota, Kapa and

Kopa were undertaken in response to adoption of the LRE. Claimant had the legitimate

expectations which arose from this domestic legislation of Barancasia. These expectations

were defeated. Also, Claimant started project Alfa. Claimant was constantly monitoring

legislative process of Respondent and became aware in 2007 that “Barancasia was making

strides in promoting renewable energy sources.”40 Moreover, European Union was

promoting renewable energy as the main policy in the energy sector.41 It appears that even

in the case of project Alfa Claimant had legitimate expectations.

55. However, Respondent tries to justify his violation of Claimant’s expectation:

37
Enron case, para 265.

38
CMS Award, para 277.

39
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 69.

40
FDI Problem, Statement of Uncontested Facts, p. 20, para. 8.

41
URL: https://ec.europa.eu/energy/en/topics/renewable-energy
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“Barancasia’s course of action was dictated by external factors, which excuse it

from responsibility in any case.”42

56. It should be stressed that “external factors” cannot waive Respondent’s obligations under

BIT. In the ICSID case Enron v. Argentine Republic Tribunal decided that State’s conduct

is irrelevant for the purposes of determination whether violation has occurred:

“Even assuming that the Respondent was guided by the best of intentions, which

the Tribunal has no reason to doubt, there is here an objective breach of the fair

and equitable treatment due under the Treaty.”43

57. It means that State’s ability to change its own legislation is restricted in the cases where

specific representations are given to investors:

“Where a government extends these types of commitments to investors, this

significantly curbs and restricts its powers to change the rules of the game in the

future”.44

58. Claimant can conclude that even in the case of severe economic crisis (as, for example, the

currency crisis in Argentina in 2000-2002) the arbitral tribunals still found objective breach

of the FET standard.45

59. Respondent also tries to avoid liability by stating that:

“it is unreasonable to expect that rates calculated with regard to profitability will

remain unaltered despite technological advances and other circumstances

affecting profitability.”46.

42
FDI Problem, Response to Request for Arbitration, p. 10.

43
Enron case, para 268.

44
Fair and Equitable Treatment // UNCTAD Series on Issues in International Investment Agreements II. p. 69.

45
Enron case, para. 268.

46
FDI Problem, Response to Request for Arbitration, p. 10.
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60. However, according to the Statement of Uncontested Facts “a ground-breaking technology

was developed making solar panels substantially cheaper to manufacture and dramatically

reducing the costs of development”47. It means that technological improvements affected

only projects which yet were not constructed since technology made solar panels

substantially cheaper and solar panels are the fixed upfront costs in the setting up the solar

plants. Hence, these improvements can not affect profitability of Claimant’s existing

projects at all.

61. In conclusion, Claimant was aware of the maintenance of the fixed feed-in tariff for 12

years. These expectations were based on the legal framework of Barancasia, mainly on

LRE. Investors’ expectations which are based on legislation are fully legitimate. Moreover,

Claimant was aware of the proposed subsidies, hence Respondent cannot avoid the liability

because his actions were affected by the “external factors.”

3. Whether Respondent’s actions are exempted on the basis that they were necessary for

Barancasia in order to meet its economic and renewable energy objectives and to

adhere to its EU obligations

62. State of necessity is treated by the international community as unique and “even more

rarely admissible than is the case with the other circumstances precluding wrongfulness.”48

63. The ICSID tribunal in CMS v. Argentina case explained:

“If strict and demanding conditions are not required or are loosely applied, any

State could invoke necessity to elude its international obligations. This would

certainly be contrary to the stability and predictability of the law.”49

64. Therefore, the Respondent’s claim related to necessity and all the underlying facts shall be

reviewed carefully.

47
FDI Problem, Statement of Uncontested Facts, p. 22, para. 25.

48
 Case Concerning the Gabčíkovo-Nagymaros Project, 1997 I.C.J. 7, 40  The notion of volition can be nullified due to 

necessity to save a life. ‘Summary Records of the Meetings of the Thirty-Second Session’, YB Int'l L Comm'n 153
(1980).

49
CMS v. Argentina, para.317; See also, Enron v. Argentina and Sempra v. Argentina cases where the tribunals

underlined that Argentina failed to satisfy the necessity requirements.
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3.1. Respondent’s actions are not exempted on the basis that they were necessary for

Barancasia in order to meet its economic and renewable energy objectives

65. Under Art. 25 of the Draft Articles a state may refer to the state of necessity if it is the only

means for the state to safeguard an essential interest against a grave and imminent peril.

Based on Art. 25 of the Draft Articles Claimant states that Respondent’s actions are not

exempted on the basis of necessity in order to meet its economic and renewable energy

objective.

66. Claimant in present case started its business in Barancasia in 2002. During the following

years, Respondent started its policy of promotion the development of renewable energy

sources. Relying on the policy and its stability, Claimant started operating its own wind

farm properties in 2006.

67. In May 2010 Respondent issued the LRE in order to encourage “sustainable development

of the use of renewable energy sources, promote further development and introduction of

innovative technologies.” The law fixed also the feed-in-tariff for those who receives a

license from the national regulator – the BEA. Further Claimant’s steps were also based on

the law: it started thirteen new photovoltaic projects that fell under the law restrictions in

order to obtain the licenses. To start the project Claimant even “borrowed substantial sums

of money from banks, acquired several land plots suitable for the development of

photovoltaic power plants, and obtained construction permits.50” However, as a result of

not properly planned economic policy, Respondent came to the decision that the LRE “was

a mistake.”51 Moreover, Respondent refers to the fact that “the renewable energy support

system was financed from the state budget”52 and if all applications for feed-in tariff were

approved that amount prevail the expenses on Barancasia’s education system. However, the

tribunal shall take into account that BEA did not provide with license every applicant.

68. Furthermore, Respondent also refers to the state of necessity. The main arguments of

Respondent are the outraged teachers of Barancasia that organized national strikes,

economic instability. As a result, the Barancasian Parliament adopted an amendment to

50 FDI Problem, Statement of Uncontested Facts, para. 27, p. 23.
51 Ibid., para. 28, p. 23.
52 Ibid., para. 29, p. 23.
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Art. 4 of LRE: “The feed-in tariffs set by the BEA may be reviewed annually for

adjustment taking into account the costs of the best available technology.”53 New fixed

feed-in tariff was announced – 15 EUR/kWh.

69. Present situation does not fall under Art. 25 of the Draft Articles, as no emergency

occurred. As it was suggested in LG&E v. Argentine Republic, it have to be “extremely

grave” peril and imminent “in the sense that it will soon occur.”54 In another case the

tribunal stated that “profoundly serious conditions” such as that of total economic or

political collapse are required, otherwise, the treaty prevails over any plea of necessity. It

does not follow from the facts of the case that Respondent was experiencing anything that

may be regarded “profoundly serious conditions” such as total economic or political

collapse.

70. Moreover, the state did not take any other actions to change the economic and social

situation apart from changing the feed-in-tariff. Following the logic that the tribunal

suggested in Enron case, there have to be provided “convincing evidence” that the situation

in a state cannot be controlled. As it can be seen in the present situation Barancasia’s first

step in order to solve its economic and social problems is a breach of the BIT. No other

steps that Respondent had made is provided at the moment.

71. Thus, Claimant’s position is that Respondent’s actions cannot be exempted on the basis of

state of necessity and Respondent is liable for a breach of the BIT.

3.2. Respondent’s actions are not exempted on the basis that they were necessary for

Barancasia in order to adhere to its EU obligations

72. Entrance into EU and the obligation to accord to EU police does not excuse Respondent

from liability. By changing its policy, Respondent failed to comply with legitimate

expectations principle within the scope of BIT enforcement.

53 FDI Problem, Amendment of Art. 4 of LRE, Annex No 4.

54
LG &E Award, para. 253.
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73. By changing the policy to the opposite one, a state breaches the legitimate expectations

standard [Claimant’s position and argumentation on legitimate expectation issue is

presented more detailed in Part 2.2]. For instance, in the MTD case the Tribunal established

that the fact that the Chilean Government had induced a Malaysian company to invest in

building a planned community which had been simultaneously forbidden at the local level

breached the investor’s legitimate expectations.55 Thus, any change in the legal policy can

be recognized as a breach of the investor’s legitimate expectations.56

74. Finally, in Micula v. Romania case, the tribunal stated that the respondent had breach the

existing BIT by revoking tax incentives that was to develop its disadvantaged regions. As a

part of the process of accession to the EU, Romania has changed its policy as a result had

abolished the state aid scheme four years prior to BIT scheduled expiry in 2009.57

According to the tribunal’s position, Romania was not a party to the EU when BIT was

concluded. Since there is “no real conflict of treaties”, the BIT shall be interpreted in

accordance with parties’ intent. However, Romania phased out its tax incentives and, at the

same time required Claimant to follow its obligations. For these reasons, the tribunal found

that respondent breached the BIT.

75. Claimant in present case, as it was stated above, invested in Barancasia in 2002. Through

the years that followed, Respondent started its policy of promotion the development of

renewable energy sources. Relying on the policy and its stability, Claimant started

operation its own wind farm properties in 2006.58 Furthermore, Barancasia was consistent

in its renewable energy sources promotion policy and in 2007 new steps were taken. Alfa

project was started based on such a policy in 2010. Respondent in May 2010 issued the

LRE in order to encourage “sustainable development of the use of renewable energy

sources, promote further development and introduction of innovative technologies.” The

law established also the feed-in-tariff for those who receives a license from the national

55
MTD Award, para 160-7; See, Metalclad Corporation v.United Mexican States, paras 37–59.

56
See, for instance, Azurix Corp v.Argentine Republic; BG Group Plc v. the Republic of Argentina, paras 175–6;

CMS Award, paras 275–84; Enron case, paras 143–9, 265–8; Eureko BV.v.Republic of Poland, Award, paras 231–5;
Occidental Award, para 191.

57
Micula v. Romania.

58 FDI Problem, Statement of Uncontested Facts, para. 4, p. 20.
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regulator – the Barancasia Energy Authority. On 1 July 2010 after the BEA announced

publicly the fixed feed-in tariff: 0.44 EUR/kWh, Claimant obtained license for thirteen its

new photovoltaic projects and for that purpose Claimant:

“borrowed substantial sums of money from banks, acquired several land plots

suitable for the development of photovoltaic power plants, and obtained

construction permits.”

76. The situation changed quite fast. Respondent changed completely its policy by reducing the

feed-in-tariff. Such a change in state policy led to the undermining of the stability of the

legal and business environment. As it can be inferred from the case materials Respondent

made it clear that it will support photovoltaic power producers thus making a strong basis

for the investment society. Thus, unexpected change of the policy led to the fundamental

breach of the legitimate expectations standard.

77. As Respondent may also argue, such measures were necessary in order to accord EU-

policy. Claimant, however, argues that such an excuse shall not be taken into account by

the tribunal. As it was mentioned by the tribunal in Micula v. Romania case, since the BIT

is in force, parties shall follow the international treaty accordingly and respectively.

78. Thus, Claimant states that Respondent’s actions are not exempted on the basis that they

were necessary for Barancasia in order to adhere to its EU obligations.

4. Whether Respondent can be ordered to rescind the LRE amended Art. 4 or to

continue to pay the pre-2013 feed-in tariff to Claimant

79. LCIA (as any international arbitration institute in general) is competent to decide on a

specific performance and it does not violate the Barancasia’s sovereignty.

80. As it is generally stated in the doctrine59 the Arbitral Tribunal’s power to award specific

performance depends on the arbitration rules and applicable law. In Enron v. Argentina

case it is mentioned:

59
Dugan C., Wallace D., Rubins N.D., Sabahi B. p. 569.
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“an examination of the powers of international courts and tribunals to order

measures concerning performance or injunction and of the ample practice that is

available in this respect leaves this tribunal in no doubt about the fact that these

powers are indeed available.”60

81. Firstly, at the present case, arbitration rules are the LCIA rules. Under Art. 22 of the rules it

is stipulated that:

“The Arbitral Tribunal shall have the power... (vii) to order compliance with any

legal obligation, payment of compensation for breach of any legal obligation and

specific performance of any agreement.”

82. Secondly, the BIT does not have any implicit or explicit restrictions concerning the power

of the Tribunal to award non-pecuniary damages. Moreover, under Art. 4 of the BIT, it is

stated that the specific performance as the restitution is applicable as such.

83. Thus, the tribunal is competent to decide on specific performance.

4.1. Respondent must be ordered to rescind the LRE amended Art. 4 (Restitution)

84. Under Art. 35 of the Draft Articles it is stated: “A State responsible for an internationally

wrongful act is under an obligation to make restitution, that is, to re-establish the situation

which existed before the wrongful act was committed, provided and to the extent that

restitution: (a) is not materially impossible; (b) does not involve a burden out of all

proportion to the benefit deriving from restitution instead of compensation.”

85. Since the Draft Articles are recognized as the customary law, it can serve as the source of

law and can be used in present case. Such rules were also applied in CMS case:

60
Enron v. Argentina, para. 79; See also Goetz v. Republic of Burundi.
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“Restitution is the standard used to reestablish the situation which existed before

the wrongful act was committed, provided this is not materially impossible and does

not result in a burden out of proportion as compared to compensation”.61

As for the first requirement, as it will be further discussed in the Part 4.2 of the Memorial,

it is hard to evaluate all the damages Claimant had faced, not taking into account the future

profits from the business. Turning to the second requirement of the Art. 35, it is also

important to note that:

“the Tribunal must consider both the Claimants’ and the Respondent’s rights. To

impose on a sovereign State reinstatement of a foreign investor in its concession,

after a nationalization or termination of a concession license or contract by the

State, would constitute a reparation disproportional to its interference with the

sovereignty of the State when compared to monetary compensation.”62

86. Finally, Respondent may argue that there is no great practice concerning the specific

performance issue, however, as stated by the ICSID tribunal in the Maffezini case,

“the lack of precedent is not necessarily determinative of our competence to order

provisional measures in a case where such measures fall within the purview of the

Arbitration Rules and are required under the circumstances.”

Moreover, in investment arbitration practice there are numerous cases when the tribunal

granted specific performance.63

87. In the present case, Respondent violated the FET principle established by the BIT and

legitimate expectations of Claimant by reducing the feed-in tariff down to 0.15 EUR/k Wh.

Further business was not possible as the new 0.15 EUR/kWh was the tariff made business

unprofitable. That does not allow securing profit from the business. By returning to the old

61
CMS Award, para. 400.

62
Occidental v.Ecuador, para. 86.

63
See, for instance, Texaco v. Libya.
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0.44 EUR/kWh (under Art. 4 of the LRE) tariff Respondent will not face any economic

losses. It will allow the run projects to follow their economic goals.

88. Thus, Respondent shall rescind the LRE amended Art. 4.

4.2. Alternatively, Respondent shall be ordered to continue to pay the pre-2013 feed-in

tariff to Claimant

89. If Respondent cannot be ordered to rescind the amended Art. 4 of the LRE, it shall continue

to pay the pre-2013 feed-in tariff to Claimant. Under Art. 29 of the Draft Articles it is

stipulated: “the legal consequences of an internationally wrongful act under this part do not

affect the continued duty of the responsible State to perform the obligation breached duty

of the responsible State to perform the obligation breached.” As it was mentioned in

Occidental v. Ecuador case,

“In the event of injury suffered as a result of an illegal act, the injured claimant has

a right to specific performance unless specific performance is impossible.”64

90. Domestic legislation of Barancasia does not contain any legislative provisions, specifically

allowing retroactive laws (Para. 19, P. 58 Pr. Ord. 2). At the same time:

“laws that were arguably retroactive have been enacted exceptionally, but none

have ever been challenged on that basis in any court proceeding”.

Thus, new feed-in-tariff shall not apply to Claimant and Respondent shall return previous

feed-in-tariff of 0.44 EUR/kWh.

5. Whether Claimant’s basis for claiming and quantifying compensation is appropriate

91. In international investment law full compensation is calculated in accordance with the

FMV principle. This principle can be defined as:

“...the price, expressed in terms of cash equivalents, at which property would

change hands between a hypothetical willing and able buyer and a hypothetical

64
Occidental v. Ecuador, para. 36.
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willing and able seller, acting at arm’s length in an open and unrestricted

market, when neither is under compulsion to buy or sell and when both have

reasonable knowledge of the relevant facts”.65

92. Claimant states that the FMV principle of damages’ valuation has to be implemented for all

Claimant’s investments.

5.1. DCF as a way for calculating compensation

93. The choice between two different methods for calculation of compensation: asset-based

and income-based should be made in calculating proper compensation. Asset-based

approach presupposes that a company is just a sum of its parts. It means that compensation

is usually calculated using book value of company’s assets. Other methods of damages’

calculation, that follow the logic of asset-based approach, are amounts invested and

comparable transactions.

94. In contrast, income-based approach is used when a company is considered to be an income-

producing enterprise that cannot be valued simply as a sum of its parts. In case of income-

based approach a company is valued according to its future income. In other words, if

company can generate income, its value is higher than just the sum of its parts.

95. Income-based approach in valuation is implemented through DCF. This method allows

calculating loss of future profits. DCF has a long history of implementation in investor-

State arbitration and credited itself as one of the most frequently used ways for correct

calculation of damages.

96. Eligibility of the DCF was stated in the notable decision of ICSID Tribunal in the case of

CMS v. The Republic of Argentina:

“DCF techniques have been universally adopted, including by numerous arbitral

tribunals, as an appropriate method for valuing business assets”.66

65
American Society of Appraisers. ASA Business Valuation Standards, 2009. p. 27.

66
CMS Award, para 416.
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97. Moreover, the DCF was chosen as the best estimation of the “going concern” – the

enterprise with the record of past profitability and predictable future profits. This fact is

evident from case Enron Corporation and Ponderosa Assets, L.P. v. the Argentine Republic

in which ICSID Tribunal stated that:

“Since DCF reflects the companies’ capacity to generate positive returns in the

future, it appears as the appropriate method to value a “going concern” as TGS.

Moreover, there is a convincing evidence that DCF is a sound tool used

internationally to value companies”.67

98. In the case of FET standard breaches as well as in the case of expropriation compensation

can be based on the principle of FMV. According to the ICSID Tribunal in the case CMS v.

Argentine Republic:

“the Tribunal is persuaded that the cumulative nature of the breaches discussed

here is best dealt with by resorting to the standard of fair market value. While this

standard figures prominently in respect of expropriation, it is not excluded that it

might also be appropriate for breaches different from expropriation if their effect

results in important long-term losses”.68

99. Claimant’s investments resulted in the long-term losses. Moreover, according to the

decision of ICSID tribunal regarding Sempra Energy International v. The Argentine

Republic case:

“it might be very difficult to distinguish the breach of fair and equitable

treatment from indirect expropriation or other forms of taking and it is thus

reasonable that the standard of reparation might be the same”.69

100. ICSID Tribunal in case PSEG Global, Inc., The North American Coal Corporation, and

Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi v. Republic of Turkey stated that:

67
Enron case, para 385.

68
CMS Award, para 410.

69
Sempra Energy International v. The Argentine Republic, para 403.
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“from a legal point of view, the Tribunal is mindful that a number of cases

accepted the measure of compensation based on the fair market value as

appropriate for treaty breaches not amounting to expropriation and relating to the

breach of fair and equitable treatment and other standards of protection under the

treaty in question, as evidenced by both NAFTA and ICSID cases”.70

101. Hence, Claimant calculates its own losses using DCF. All Claimant’s investments represent

profitable enterprises that can be valued as a “going concern”. Additionally, unfinished

projects are also eligible for DCF of valuation since they would operate in line with project

Beta that was clearly profitable for a long period of time. Exact amount of compensation is

based on the calculations of the expert, Prof. Marko Kovič. Damages equals approximately 

€2.1 million under the assumption that all projects will be profitable over the 12 years

during which the tariff should have remained unchanged.

5.2. DCF applied to Alfa

102. Respondent breached FET standard by denying granting the license to Alfa project. Hence,

Respondent deprived Claimant from getting promised fix feed-in tariff for the period of 12

years. These actions of Respondent resulted in long-term losses for Claimant.

103. Since DCF is applicable in the case of FET standard’s breach, Claimant requests the

Tribunal to award fair compensation. Claimant’s expert calculated losses as “the difference

between the tariff of €0.44/kWh that others have been allowed, and the allowed rate for

Alfa”.71 The calculation is DCF-based since future cash flows are taken and then

discounted by the appropriate cost of capital. The result is the NPV of the losses suffered

by Alfa project.

104. DCF-based method is suitable here because:

“the DCF is frequently regarded as the most appropriate method of valuing an

income-producing asset because it recognizes that the economic value of the asset

70
Konya Ingin Electrik Üretim v. Republic of Turkey, para 307.

71
FDI problem. p. 45, para. 7
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to its owner is a function of the cash which such asset can be expected to produce

in the future”.72

105. Despite the fact that project Alfa was unprofitable at the early stage, it increased later own

capacity by 2.2% per year. By 2013 capacity of project Alfa would be increased in line

with industry standards amounting until 21%.73 It appears that Alfa project would be

profitable, generating profit in line with project Beta which also operated at 21% capacity.

106. Overruns during the construction did not influence future profitability of the enterprise.

Profitability is affected by the capacity of the production. In our case, Alfa was increasing

its own capacity and profitability as well. Moreover, with promised fixed feed-in tariffs

Alfa project would be as profitable as other projects

“Vasiuki managers became aware of the Barancasia’s proposed Law on

Renewable Energy (“LRE”) in early 2010 and realized that government-backed

green subsidies provided some hope for the Alfa project to survive”.74

5.3. DCF applied to Beta

107. Beta project has two years of the operational history and proved its profitability. Beta

project can be concerned as profitable going concern enterprise and its valuation can be

calculated using DCF.

108. Claimant argues that DCF is an appropriate tool for calculation of the compensation for the

project Beta. According to the World Bank Guidelines on the Treatment of Foreign Direct

Investment the DCF is applicable to “a going concern with a proven record of

profitability”.75 Going concern can be defined as:

“the entity is normally viewed as a going concern, that is, as continuing in

operation for the foreseeable future. It is assumed that the entity has neither the

72
Dugan C., Wallace D., Rubins N.D., Sabahi B. p. 587.

73
FDI problem. p. 45, para. 6.

74
Ibid., p. 20, para. 13.

75
McLachlan C., Shore L., Weiniger M. p. 444.
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intention nor the necessity of liquidation or of curtailing materially the scale of its

operations”. 76

109. Hence, project Beta clearly represents “going concern:” there is no foreseeable risk of

future liquidation or shrinking of its operations. Moreover, Beta project was operating for

two years and this is sufficient time for establishing “going concern”.

110. According to ICSID tribunal in case Metalclad Corporation v. The United Mexican States

determination of the going concern:

“...requires the prior presence on the market for at least two or three years, which

is the minimum period needed in order to establish continuing business

connections”. 77

111. Another requirement for establishing “going concern” is its profitability. Respondent’s

expert “remain concerned that Prof. Kovič may be extrapolating too far from such a small 

base of successful operation as is present for Project Beta”.78

5.4. DCF applied to projects under construction

112. Despite the fact that 12 projects were not constructed until the end, Claimant argues that

DCF approach can be applicable to these projects as well. These projects would be working

at the same capacity as the Beta project. That fact gives clear evidence that profitability

would be in line with Beta project. Moreover, “start-up companies and companies engaged

in the development or construction stages of their activities do, of course, generally satisfy

these accounting and regulatory standards as a “going concern”.79

113. Should the tribunal finds that 12 projects cannot be regarded as going concern, there is a

practice that shows that DCF-based calculations can be applicable even to those enterprises

76
Marboe I. p. 217.

77
Metalclad Corporation v. The United Mexican States, para 120.

78
FDI problem. p. 50, para. 12.

79
Kantor M. p. 30.
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that are not “going concern.” According to ICSID Tribunal in the case Gold Reserve Inc. v.

Bolivarian Republic of Venezuela:

“...although the Brisas Project was never a functioning mine and therefore did not

have a history of cash flow which would lend itself to the DCF model, the Tribunal

accepts the explanation of both Dr Burrows (CRA) and Mr Kaczmarek (Navigant)

that a DCF can be reliably used in the instant case”.80

114. Another argument that may be used for making future calculation is a period of time

starting from the moment of operation of an enterprise. ICSID Tribunal in the case Amco

Asia Corporation, Pan American Development. Limited, PT Amco Indonesia v. Republic of

Indonesia:

“...took the results from a 15-month period of operation as the ‘base period’ and

used it for its calculation of damages”.81

115. Twenty four profitable months of Beta project are definitely enough to establish “base

period” for future calculations. Both profitability and time requirements are met. Hence,

Beta project definitely satisfies the criteria used for application of the DCF method and this

kind method shall be used for calculation compensation with respect to Beta project.

116. Respondent’s expert agrees that costs should not be taken into account since they do not

affect revenues.82 The only issue which is questioned by Respondent’s expert is the

discount rate. Respondent argues that cost of equity capital amounting to 12% should be

used as the discount rate. However, Claimant insists that WACC amounting to 8% should

be used as the discount rate.

117. Discount rate is a necessary element in compensation calculation. As Brealey, Myers and

Allen put it:

80
Gold Reserve Inc. v. Bolivarian Republic of Venezuela, para 830.

81
Marboe I. p. 222.

82
FDI problem. p. 49, para. 9.
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“Cash flows are discounted for two simple reasons: because (1) a dollar today is

worth more than a dollar tomorrow and (2) a safe dollar is worth more than a

risky one. Formulas for present value and net present value are numerical

expressions of these ideas”.83

118. Again, according to financial experts Brealey, Myers and Allen:

“The company cost of capital is not equal to the cost of debt or to the cost of

equity but is a blend of the two. This blended measure of the company cost of

capital is called the weighted-average cost of capital or WACC”.84

119. Respondent’s expert argues that:

“Professor Kovič has discounted the cash flows to equity at the weighted average 

cost of capital (“WACC”), which is a rate that includes both debt and equity. The

correct calculation would discount the cash flows to equity at Claimant’s cost of

equity, which its documentation shows is 12%, not 8%”.85

120. However, Claimant’s expert did not use the cash flow to equity. According to Kovič-Annex 

1(B) Claimant’s expert used revenues which is clearly not the cash flow to equity.

Revenues contain cash flow to all shareholders in the firm. In this case Tribunal should

implement WACC as the discount rate since revenues contain claims by equity investors as

well as claims by debt holders.

121. Tim Koller, Marc Goedhart and David Wessels explain that:

“In an enterprise valuation, free cash flows are available to all investors.

Consequently, the discount factor for free cash flow must represent the risk faced

83
Brealey R.A., Myers S.C., Allen F. p. 39.

84
Ibid, p. 216.

85
FDI problem. p. 49, para. 9.
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by all investors. The weighted average cost of capital (WACC) blends the rates of

return required by debt holders (kd) and equity holders (ke)”.86

122. Claimant asks Tribunal to use WACC as the discount rate. Twelve future projects will be

put into operation with the experience gained from Beta project’s construction, therefore

we can make an assumption that financial performance of these projects will be in line with

Beta project and DCF is suitable here as well.

123. Claimant asks Tribunal to award fair compensation amounting to the difference between

promised 0.44EUR/kWh tariff and 0.15EUR/kWh tariff.

124. Claimant calculated additional losses from future expansions. According to Kovič‐

Annex 4, p. 1 (FDI Case) Claimant planned to:

“…bring additional developments of a comparable size to the Project on line

approximately every two years during the twelve-year duration of the tariff period

under the Energy Law”.87

125. By the year 2023 sixty installations were planned to be built.88 Claimant’s expert used DCF

calculation since feed-in tariff was supposed to be fixed for 12 years and revenues can be

calculated with the high degree of certainty.

126. According to documents Claimant’s expert used Net Cash Flow to Equity, but he used it

only in the case of calculation for future 60 installations. Respondent challenged

implementation of WACC as the rate for discounting cash flow to equity. However,

nothing in the calculations of Claimant shows that he used WACC amounting to 8% in

order to discount Net Cash Flows to Equity.89 On the contrary, if we calculate the rate for

discounting Net Cash Flow to Equity to NPV of Net Cash Flow, we will get approximately

4%. Respondent’s expert argues cost of equity capital amounting to 12% should be used.

However, if we take bank’s interest = 5%, WACC = 8%, amount of borrowing in 2014 =

86
Koller T., Goedhart M., Wessels D. p. 113.

87
FDI problem. p. 46, para. 11.

88
 Ibid., Kovič-Annex 4, p.2

89 Annex 4, p. 2.
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259,083 and expenditures in 2014 = 554,591, we can substract amount of borrowing from

expenditures and get 295,508. This figure (295,508) represents expenditures did not

covered by debt, hence it had to be covered by equity. It means that equity represents 53%

of firm’s capital (295,508/554,591=0.53). Then we can take WACC = (bank interest) x

(amount of borrowing) + (cost of equity capital) x (amount of equity), where bank interest

=5%; amount of borrowing = 47%; cost of equity capital = X; amount of equity = 53%;

WACC = 8%. Then we calculate the equation and get X = 4%, means cost of equity capital

= 4%. As we sad previously, Net Cash Flow to Equity was discounted on 4% and, as we

now know cost of equity also equals 4%, there is no contradiction in Claimant’s expert

calculation. Cash flow to equity is discounted on cost of equity capital.

5.5. Calculation of interest

127. Claimant asks Tribunal to award interest on the sum of compensation. According to

Claimant’s expert “since many of the damages have occurred in the past, interest should be

added to make the Claimant whole for its damages”.90 The Draft Articles state that

“Interest on any principal sum ... shall be payable when necessary in order to ensure full

reparation”.91 This principle is:

“…consistent with principles of finance—the time value of money means that full

compensation requires an award of interest to compensate for the loss of the use of

money between the time of the alleged harm and the award”92.

128. Claimant’s expert used the same rate for interest as the discount rate for compensation

amounting to 8%.

90
FDI problem. p. 46, para. 12.

91
ILC Articles on State Responsibility, Art. 38 (1).

92
Simmons J.B. p. 219.


