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Statement of Facts 

1. Vasiuki LLC (“Claimant”), incorporated under the law of Cogitatia, has been engaged in the 

development, construction and operation of small scale fossil fuel and wind turbine generation 

facilities in Cogitatia and elsewhere in the region, including Barancasia (“Respondent”). 

2. Barancasia and Cogitatia concluded Agreement on for the Promotion and Reciprocal Protection 

of Investment (“BIT”) on December 31, 1998. The BIT entered into force in 2002 after 

Barancasia and Cogitatia fulfilled all internal procedures, which were precisely prescribed in 

BIT. 

3. On 1 May 2004, Barancasia and Cogitatia joined the European Union. After that Barancasia took 

ambitious steps for encouraging operation of renewable energy. Because of that, Barancasia 

adopted the LRE, which aimed at encouraging the development of renewable energy technology, 

improving security and diversification of energy supply. Under this Law, license holder enjoys 

the tariff in the amount of 0.44 EUR/kWh for the next twelve years.  

4. After Barancasia joined EU, it expressed intention to terminate intra EU BITs. Respondent 

informally sent notice to Cogitatia about termination of the BIT. However, Cogitatia never 

expressly or impliedly answered this notification.  

5. Claimant applied for a license for the Alfa project, but the Respondent denied this request on 25 

August 2010 because a fixed feed-in tariff would only be available for new projects, not for 

existing ones; nothing in the regulation itself stated this limitation. Claimant assumed, based on 

its reading of the LRE and Regulations, that it should have been entitled to the fixed feed-in 

tariff. 

6. Claimant successfully obtained a license with a guaranteed 0.44 EUR/kWh tariff for its second 

photovoltaic project Beta. During 2011 Vasiuki LLC borrowed substantial sums of money from 

banks, acquired several land plots suitable for the development of photovoltaic power plants, and 

obtained construction permits. 

7. On 1 July 2012, Claimant obtained licenses from the BEA for the development of all 12 

photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff. Before amendment 

became applicable as of 1 January 2013, Vasiuki LLC had bought immovable property, paid 

considerable advances and borrowed money. 
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Arguments 

I. TRIBUNAL HAS JURISDICTION TO HEAR DISPUTE BETWEEN PARTIES 

8. Claimant submits that the present Tribunal has jurisdiction to hear the claims between the parties 

arising out of Cogitatia-Barancasia BIT because intra-EU BIT is not incompatible with EU law 

(A). Alternatively, Claimant states that Cogitatia-Barancasia BIT is in force since it was not 

expressly nor impliedly terminated in accordance with its provisions and the applicable 

international law (B) and Respondent cannot rely on its domestic law for justification of breach 

of international obligation (C). Furthermore, if Tribunal finds that BIT is terminated, Claimant is 

still entitled to investment protections envisaged in BIT because of the applicability of survival 

clause (D).  

A. Intra-EU BIT is not incompatible with EU law 

9. Claimant asserts that Cogitatia-Barancasia BIT does not contradict EU law for the following 

reasons: it does not have discriminatory character (1); the TFEU does not restrict arbitration 

between member states and private individuals (2); the Tribunal has the potential to hear claims 

based on EU law (3); the national courts have the capacity to control whether tribunals have 

applied law correctly on enforcement stage (4) and awards imposing payment of money on 

member states do not constitute unlawful state aid for the purposes of EU law (5). 

1. Intra-EU BIT does not have discriminatory character  

10. The intra-EU BIT should not be considered as discrimination between the EU nationals since 

prerequisites for discrimination do not exist as accessibility of arbitration mechanism for one EU 

national does not constitute discrimination for another EU national. 

11. The prohibition of discrimination on the ground of nationality is prescribed in the TFEU. 

According to Article 18 of the TFEU: “Within the scope of application of the Treaties, and 

without prejudice to any special provisions contained therein, any discrimination on grounds of 

nationality shall be prohibited.”
1
 However, mere fact that one EU national has access to 

investor-state arbitration does not put other EU national in worse condition and constitute 

discrimination for the purposes for Article 18. 

                                                           
1
Article 18 of TFEU. 
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12. Discrimination with respect to the accessibility of investor-state arbitration has been discussed 

earlier by international investment tribunals in their case law. In Eastern Sugar case, the tribunal 

stated that if an EU national considers that BIT gives more preferable rights and obligation to 

other EU nationals, it will be the responsibility of this other EU national to claim their equal 

rights.
2
 Same position was shared in Ostergetel case.

3
 The tribunal explained that the Member 

States of the EU did not share concerns regarding discrimination on the basis of the absence of 

BIT protection for some nationals.
4
 In Binder case, a tribunal stated that possibility to resort to 

arbitration is no disadvantage to other EU nationals from other states.
5
 Furthermore, it is 

suggested that the dispute resolution tool prescribed in a BIT does not have discriminatory 

character, since it is only the procedural tool, which set up the possibility to arbitrate any claims 

under the international law and the applicable arbitration rules.
6
 

13. Cogitatia and Barancasia concluded the BIT on December 31, 1998.
7
 Article 8 of this BIT 

contains the dispute resolution clause providing for international arbitration.
8
 Claimant is entitled 

to rely on this provision and raise the present claims in accordance with this provision. Having 

access to arbitration does not necessarily means the other EU nationals are in less preferable 

situation. In the absence of BIT, investment disputes are subject to EU Law, which provides its 

own mechanisms for the resolution of disputes arising out of investment relationships. In order to 

establish discrimination, one should prove that access to ECJ is less preferable treatment and 

thus constitutes discrimination based on nationality then access to arbitration. In any case, 

Respondent is not the proper party to claim the discriminatory treatment on behalf of other EU 

nationals. If latter deems that they are treated less favorably, they may claim access to 

arbitration. 

14. In conclusion, intra-EU BIT does not have discriminatory character based on nationality.  

Conclusion of BITs or other multilateral investment treaties providing among other guarantees, 

the excess to arbitration is the result of serious policy considerations and the extensive 

                                                           
2
Eastern Sugar case, para.170.  

3
Oostergetel case, para.86. 

4
Ibid, para.87. 

5
Binder case, para.65. 

6
Lavranos, 433; Reinisch, 30, para.3; Pandya, 8; Eilmansberger, 407. 

7
Facts, 19, para.1. 

8
Facts, 28. 
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negotiations between the two sovereign states and shall in no way be understood as a tool to 

discriminate between the nationals of different EU member states.  

2. TFEU does not restrict investor-state arbitration 

15. Parties are free to incorporate dispute resolution clause providing for international arbitration in 

their agreement. The TFEU does not contain provisions, which prohibit investor-state arbitration 

between the EU member states and EU nationals. 

16. TFEU includes an obligation of member states to refer matters of interpretation of EU law to 

ECJ. According to Article 344 of TFEU, Member States undertake not to submit a dispute 

concerning the interpretation or application of the Treaties to any method of settlement other 

than those provided for therein.
9
 However, this clause should not be considered as prohibition of 

investor-state arbitration. 

17. In Eureko case, a respondent argued that ECJ had exclusive jurisdiction on issues concerning EU 

law.
10

 However, the tribunal and later the Higher Regional Court of Frankfurt stated that the 

Dutch-Slovak BIT contains a valid arbitration clause under German law and the existence of 

such clause does not violate Article 344 TFEU. The court set forth that Article 344 only applies 

to disputes between two Member States, whilst, in that case, only one of the parties to the 

arbitration was an EU Member State and the other one was a private investor.
11

 There was no 

decision in ECJ case law, which interprets this provision as prohibition of investor-state 

arbitration.
12

 

18. Barancasia made an unconditional offer to arbitration in the Cogitatia-Barancasia BIT.
13

 

Claimant accepted that offer by commencing arbitration proceedings and by raising legal claims. 

The parties had a autonomy to refer the dispute to arbitration and there is nothing in the TFEU or 

in other treaties within EU, which would deprive the parties of such autonomy. Therefore, the 

present Tribunal shall establish that investor-state arbitration is not inconsistent with the EU 

legal order or any constituent EU treaty. 

 

                                                           
9
Article 344 of TFEU. 

10
Eureko case, para.19.   

11
Balthasar, para.6. 

12
Söderlund,459. 

13
Facts, 28. 
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3. Tribunal can apply EU law 

19. Respondent might argue that international tribunal is not bound to apply and take into account 

the EU law and because of that investor-state arbitration is contrary to EU legal order. In that 

case, Claimant submits that Tribunal is entitled to apply any law chosen by the parties. 

20. The arbitration tribunal is authorized to apply law, which is selected by the parties or in the 

absence of such choice – determine the applicable law in accordance with appropriate rules.
14

 

According to Article 22.3 of LCIA Rules, which is the applicable procedural rules in the present 

dispute, “the Arbitral Tribunal shall decide the parties' dispute in accordance with the law(s) or 

rules of law chosen by the parties as applicable to the merits of their dispute. If and to the extent 

that the Arbitral Tribunal decides that the parties have made no such choice, the Arbitral 

Tribunal shall apply the law(s) or rules of law which it considers appropriate.”
15

 Based on this 

Article, the Tribunal has a power to apply law, which is selected by the parties. 

21. In Electrabel case, the tribunal stated that EU law binds arbitrators in international investment 

proceedings, because of its international legal character, which means that international tribunal, 

will have to apply the EU law where applicable.
16

 In Eureko case, the tribunal referred that EU 

law can be the part of applicable law in a dispute if the applicable BIT article provides for the 

application of the law in force in the host State, or if the arbitration is seated in a Member State.
17

 

22. Cogitatia and Barancasia are the members of the EU, which means that EU law is the part of 

their legal system.
18

 The Tribunal is entitled to take into account the relevant provisions of the 

EU law. Investment arbitration tribunals are always faced with issues that need to be determined 

under the domestic law of the host state, such as for instance the existence of material assets or 

property rights, issuance of permits, licenses, different regulations, etc. Therefore, the present 

arbitral Tribunal is authorized to apply EU law and investor-state arbitration is not contradictory 

to EU legal order. 

 

 

                                                           
14

Banifatemi, 191. 
15

Article 22.3 of LCIA Rules.  
16

Electrabel case, para.4:20. 
17

Eureko case, para.74.  
18

Facts, 19, para.5. 
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4. National courts have capacity to review awards 

23. National courts of the member states still have the capacity to set aside arbitration award and 

refuse to enforce it if an arbitration tribunal misapplies the EU law and does not take into 

account the EU public policy.   

24. New York Convention, of which Cogitatia and Barancasia are the parties, sets forth the grounds 

for recognition, enforcement and set aside of arbitral awards.
19

 In the same fashion, UNCITRAL 

model law provides legal grounds, which entitle national courts to refuse the enforcement of 

arbitration awards or to annul it in part or in its entirety.
20

 In Eureko case, the tribunal stated that 

in case the award misapplies EU law and misapplication amounts to a violation of EU public 

policy, a revision of the award will be possible at the enforcement stage.
21

  

25. Barancasia and Cogitatia are parties to the New York Convention, which means that it is the part 

of their legal system.
22

 Under this Convention, national courts of Barancasia and Cogitatia are 

entitled to refuse the enforcement of the arbitral awards if the courts deem that there are legal 

grounds for refusal of enforcement envisaged in the New York Convention. 

5. Arbitration award is not unlawful state aid 

26. Respondent may argue that investor-state arbitration is contradictory to the EU since arbitration 

award imposing money on member state amounts to an unlawful state aid for the purposes of 

TFEU. Claimant asserts that arbitration award should not be considered as unlawful state aid 

prohibited by EU law. 

27. Prohibition of unlawful stated aid can be found in Article 107 of TFEU. According to that 

Article, “Save as otherwise provided in the Treaties, any aid granted by a Member State or 

through State resources in any form whatsoever which distorts or threatens to distort 

competition by favoring certain undertakings or the production of certain goods shall, in so far 

as it affects trade between Member States, be incompatible with the internal market.
23

 

Application of this Article clearly shows that it does not cover arbitration award. 

                                                           
19

Articles I-VI of New York Convention. 
20

Article 17 of UNCITRAL Model Law. 
21

Eureko case, para 5:19.  
22

Facts, 57, para.6. 
23

Article 107 of TFEU. 
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28. This issue was discussed in Micula case.
24

 The tribunal stated that award to be rendered by the 

tribunal would be binding upon the parties and it would not amount to an unlawful state aid. ECJ 

case law has established that aid should be deemed unlawful if it is granted on voluntary basis.
25

 

According to the ECJ and the European Commission, a contribution by a member state is 

involuntary, and accordingly does not constitute state aid when the state repays charges that have 

been improperly levied, when the state is obliged to pay damages, and when the state pays 

compensation for expropriation.
26

 In Asteris case, the court stated that damages which the 

national authorities may be ordered to pay to individuals in compensation for damage they have 

caused to those individuals do not constitute state aid.
27

 Accordingly, scholarly writings suggest 

that same situation will be in the investor-state arbitration when member state is obliged to pay 

compensation in compliance with arbitration award.
28

 

29. In case of present dispute, award rendered by this arbitration will not constitute unlawful state 

aid for the purposes of Article 107 TFEU.  Enforcement of the award will not be an act of 

voluntary nature, but rather it will be the obligation of the party to duly comply with the award. 

Therefore, Claimant argues that the enforcement of the final award by Barancasia will not be 

contrary to Article 107 of TFEU. 

30. In conclusion, Claimant argues that Cogitatia-Barancasia BIT does not contradict EU law since 

investor-state arbitration does not discriminate between EU nationals. Also, investor-state 

arbitration is not prohibited by EU law. Furthermore, Tribunal can decide dispute with 

application of EU law and national courts have capacity to review the awards in case of 

misapplication of EU law and arbitration award cannot be considered as unlawful state aid for 

the purposes of Article 107 of TFEU. 

B. Cogitatia-Barancasia BIT is in force 

31. If the Tribunal decides that intra-EU BIT is incompatible with the EU legal order, in that case 

Claimant argues that Cogitatia-Barancasia BIT is still operational and is in force because it was 

not terminated expressly nor impliedly in accordance with Cogitatia-Barancasia BIT‟s and the 

applicable norms of international law. 

                                                           
24
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1. Barancasia was not entitled to unilateral termination; there was no express 

termination 

32. Respondent failed to terminate Cogitatia-Barancasia BIT expressly and in accordance with the 

procedure prescribed by the BIT.  

33. Cogitatia-Barancasia BIT is an international treaty, which means that VCLT applies to it.
29

 

According to Article 42.2 of VCLT, termination of international treaty shall be carried out in 

accordance with its provisions or with VCLT.
30

 Cogitatia-Barancasia BIT contains provisions, 

which regulate termination of treaties. Under Article 13.2 of the BIT, the Agreement shall 

remain in force for a period of ten years. Thereafter, it shall remain in force until the expiration 

of a twelve month period from the date either Contracting Party notifies the other in writing of its 

intention to terminate the Agreement.
31

 

34. Article 13.2 of Cogitatia-Barancasia BIT shall be construed as prohibition of unilateral 

termination of the BIT before expiration of 10 years from the moment Cogitatia-Barancasia BIT 

entered into force. The BIT entered into force in 2002.
32

 This means that until 2012, neither of 

the parties was entitled to terminate the treaty unilaterally. Thus, Barancasia had not right to 

terminate BIT unilaterally before 2012. Cogitatia never consented – neither expressly nor 

impliedly to the termination of the treaty. Therefore, the Tribunal shall establish that Barancasia 

have not the authority to terminate the BIT within the initial 10 year period. It shall further 

determine that Barancasia has failed to request expressly the termination of the BIT from 

Cogitatia and had failed to obtain the consent of the latter to such termination. 

2. There was no implied termination 

35. Claimant argues that Cogitatia-Barancasia BIT was not terminated impliedly since requirements 

for implied termination of international treaty prescribed in VCLT are not met. 

36. Article 59 of VCLT sets forth that treaty shall be considered as terminated if all the parties to it 

conclude a later treaty in relation to the same subject-matter.
33

 The same Article contains two 

requirements one of which shall be present for the valid termination: the parties had intention to 

terminate the treaty (1) or latter treaty is so incompatible with earlier treaty to such an extent that 

                                                           
29

European Parliament, 253, para.1. 
30

Article 42.2 of VCLT. 
31
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32
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the two treaties cannot be applied at the same time (2).
34

 If we interpreted the above-mentioned 

in the context of bilateral treaties, Article 59 prescribes following requirements for valid implicit 

termination: (a) both treaties have the same subject matter; and (b) both parties intend to 

terminate the previous treaty or the two treaties are incompatible with each other. Claimant 

argues that none of the above-mentioned criteria are satisfied in the present dispute. 

(a) Subject matter 

37. Cogitatia-Barancasia BIT and TFEU do not cover the same subject matter. Interaction between 

intra-EU BIT and EU constituent treaties was discussed in Eastern Sugar case.
35

 In this case, the 

tribunal did not agree that EU treaty regulates intra FDI matters in the exact same way as intra-

EU BIT does. The tribunal mentioned that unlike EU law, BIT provides the investment 

protection guarantees such as fair and equitable treatment, most favored and national treatment, 

prohibition of expropriation and full protection and security. The tribunal also added that BIT 

contains special procedural protection in the form of arbitration between investor and host state, 

which can be considered as one of the best protections for investor.
36

 A tribunal in Eureko case 

determined that the BIT establishes legal rights and duties that are neither duplicated in EU law 

nor incompatible with EU law. EU treaties are concerned with access to single markets and 

abolishment of any barriers. By contrast, BITs do not govern such matters, but rather deal with 

the treatment of investments that are already established in the EU member state. In addition 

foreign investment is characterized by a lasting establishment in the host state rather than cross-

border trade, which is different from mere trading.
 37

  This situation has not changed after the 

entry into force of the Lisbon Treaty. The Lisbon Treaty introduced FDI exclusive competence 

as part of common commercial policy.
38

 However, it only covers EU‟s external actions – 

relationships with third states and hence, third state investments. It does not relate to EU member 

states. In addition, it does not cover fully all aspects of FDI.
39

 In the light of the above, tribunal 

shall establish that TFEU and Cogitatia-Barancasia BIT do not have the same subject matter. 

(b) Intentions 

                                                           
34

Second part of Article 59.1. 
35
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36
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38

Article 207 of TFEU. 
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38. Second element prescribed by Article 59 is intention of the parties to terminate the earlier treaty. 

In the present dispute no such mutual intention was present. Cogitatia never expressed its 

intention – expressly or impliedly to terminate existing BITs.  As for Barancasia, even the 

spokesperson of Respondent admitted that they informally approached to Cogitatia in order to 

terminate BIT. They did not make formal proposition to terminate investment agreement.
 40 

In 

any case, Cogitatia never expressed its intention, which was necessary element for termination of 

BIT.  

(c) Compatibility  

39. It has been established in paragraph (A) above that the BIT and the TFEU do not cover the same 

subject matter; neither is there anything in the Cogitatia-Barancasia BIT that contradicts in any 

possible way to EU law. Furthermore, dispute resolution clause and protection guarantees for the 

protection of investors are fully compatible with EU legal order. 

40. Based on the above-mentioned, Tribunal shall establish that Barancasia did not terminate 

Cogitatia-Barancasia BIT expressly nor impliedly since: Firstly, Barancasia was not entitled to 

unilateral termination of the BIT; secondly, it failed to request explicitly the termination of the 

BIT and obtain relevant consent from Cogitatia; and finally, requirements for implied 

termination under Article 59 of VCLT are not present. 

C. Respondent cannot rely on its domestic law  

41. Even if this Tribunal considers that Cogitatia-Barancasia BIT incompatible with the EU law, 

Respondent cannot justify a breach of international obligation by referring to its internal law as 

the EU law is domestic law of Respondent.  

42. Interrelation of internal and international law and the responsibility attached thereto can be found 

in the ASR. According to Article 32 thereof, “The responsible State may not rely on the 

provisions of its internal law as justification for failure to comply with its obligations under this 

Part.”
41

 Also, Article 27 of VCLT stipulates that a party may not invoke the provisions of its 

internal law as justification for its failure to perform a treaty.
42

 The position of Claimant is 

heavily supported by the commentaries to this Article and the relevant case law.  

                                                           
40
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43. Article provides that a State which has committed an internationally wrongful act may not 

invoke its internal law as a justification for failure to comply with its obligations.
43

 Although 

practical difficulties may arise for a State organ confronted with an obstacle to compliance posed 

by the rules of the internal legal system under which it is bound to operate, a state is not entitled 

to rely on its internal law or practice as a legal barrier to the fulfillment of an international 

obligation.
44

 ICJ, when carrying put its responsibility to adjudge the case, has underlined „the 

fundamental principle of international law that international law prevails over domestic law‟. In 

the Lockerbie case, it was stated that inability under domestic law to act was no defense to non-

compliance with an international obligation.
45

 EU law should be considered as domestic law for 

that each member state. This derives from the fact European Union constitutes one single entity 

and its law is the domestic law of each member state.  

44. Barancasia is the member state of EU. Therefore, EU law is the domestic law of Respondent. 

Respondent cannot rely on EU law as its domestic law to justify its action of breach of 

international obligation deriving from Cogitatia-Barancasia BIT – an instrument of international 

law concluded between the two sovereign states outside the system of EU. 

D. Survival clause entitles Claimant to investment protections 

45. Even if the Tribunal believes that BIT is terminated for some reasons, Claimant will still be 

entitled to investment protections prescribed in Cogitatia-Barancasia BIT since survival clause 

lodged in mentioned treaty guarantees such application.  

46. Survival clause can be found in Article 13.3 of Barancasia-Cogitatia BIT. According to this 

Article,“in respect of investments made prior to the termination of this Agreement, the provisions 

of this Agreement shall continue to be effective for a period of ten years from the date of its 

termination.”
 46

 Claimant notes that investment made in the territory of Barancasia before the 

possible terminate date of BIT, which means that it has a right to base its claims on Cogitatia-

Barancasia BIT and settle the disputes in accordance with dispute resolution clause contained in 

BIT.  
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47. Rational behind survival clause is to provide investors with a predictable legal environment for 

their investments.
47

 According to these types of provisions, effects of investment treaties will 

continue operation for 10 or 15 years usually.
48

 Practice of countries shows that almost all BIT‟s 

provides such clause.
49

 Only requirements for application of this provision is that investment 

have to be made on host state territory before expiration or termination of investment treaty.  

48. In the present dispute, Claimant started investment projects on Respondent‟s territory from 2009 

when it purchased land plots and started Alfa project.
50

 After that in 2010, it implemented Beta 

and then 12 new projects.
51

 Those factual circumstances clearly support contention that 

commencement date of investment should be considered 2009 year. Even if the Tribunal 

considers BIT as terminated, effective date of termination shall be 2012. Press report of official 

publication journal of Barancasia published news of assumed termination of BIT on May 5, 

2012.
52

 By that time, investment activities were already started By Claimant, which means that 

survival clause shall have the effect on Claimant and it still have a right to rely on BIT.  

49. To conclude the submission of Claimant, Tribunal has jurisdiction to arbitrate the dispute 

between the parties since Cogitatia-Barancasia BIT was not terminated and it does not contradict 

EU legal order. Furthermore, Respondent cannot rely on its domestic law to justify breach of 

international obligation. In addition, in case of termination of BIT, survival clause entitles 

Claimant to rely provisions prescribed in Barancasia-Cogitatia BIT. 

II. RESPONDENT VIOLATED FET STANDARD 

50. Respondent is liable for breaching the BIT, in particular the Fair and Equitable Treatment 

standard (“FET”) provided in Article 2.2 of the Cogitatia-Barancasia BIT. It did so by (A) 

violating investor‟s legitimate expectations, (B) thereby acting in a no transparent way; and (C) 

taking bad faith course of actions against Vasiuki LLC.  

51. Article 2.2 of the aforementioned treaty states that:  

“Investments of investors of either Contracting Party shall 

at all times be accorded fair and equitable treatment and 

                                                           
47

Lavopa, 12.  
48
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50
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shall enjoy full protection and security in the territory of the 

other Contracting Party”. 
53

 

Pursuant to the facts Barancasia took a number of measures which violated its obligation under 

BIT. Among those inconsistent measures are:  

1. Rejection of the application for a licence for Alfa project;  

2. Amendment of 2 January 2013 to Article 4 LRE providing for annual review of the feed-in 

tariff which resulted in adjusting the feed-in tariff imposing a draconian reduction with 

retroactive effect.   

A. Content and nature of FET standard  

52. Claimant argues that the fair and equitable treatment contained in the BIT is an autonomous 

standard. The purpose of including FET standard in the BIT is to establish higher standards than 

required by international law – “To set a floor, not a ceiling”.
54

 It should be noted that there is no 

reference to the customary international law in the BIT in relation to fair and equitable treatment. 

Therefore, Claimant is restricted neither with general international law nor by the international 

minimum standards provided by customary international law when it comes to the interpretation 

of FET standard under Article 2.2 of the BIT.  

53. Most treaties dealing with the protection of foreign direct investments contain FET clause. 

Where the standard is limited to the customary international law minimum standard, the wording 

of the clause shows it explicitly as it is provided in Article 1105.1 of the North American Free 

Trade Agreement (NAFTA). This provision has been discussed in some detail a number of 

cases.
55

  Thus, FET clause under NAFTA makes explicit referral to such „treatment‟ 
56

 while the 

BIT between Barancasia and Cogitatia does not show the similar link to the minimum standards 

of protection under customary international law.  

54. FET standard is considered to regulate the conducts that go far beyond the minimum standard.
57 

Thus, in Enron v. Argentina, the tribunal suggested that the FET standard may include specific 
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obligations that are not part of the minimum treatment standard.
58 

The same approach shall apply 

to the instant case and the violation of the FET standard from the respondent must be taken into 

consideration in respect with the circumstances of the case and treaty. 
59

 

55. In the light of the nature of Article 2.2 of the BIT as an autonomous treaty standard, it is crucial 

to apply the normal methods of treaty interpretation as contained in Articles 31 and 32 of the 

Vienna Convention on the Law of Treaties Article 31.1 of the Convention requires that a treaty 

be” interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in the light of its object and purpose.”
60

 With this approach the 

Tribunal in Azurix v. Argentina has made following observation with respect to the interpretation 

of the Fair and equitable treatment under the BIT: 

“It follows from the ordinary meaning of the terms fair and 

equitable and the purpose and object of the BIT that fair and 

equitable should be understood to be treatment in an even-

handed and just manner, conducive to fostering the promotion of 

foreign investment.” 

56. Claimant shares the approach of many tribunals that the ordinary mining of the term “fair and 

equitable” does not provide much information about the concepts and that it shall be interpreted 

in the light of the entire factual pattern of the case. As the Tribunal observed in Jan de Nul v. 

Egypt, “[f]air and equitable treatment is a flexible and somewhat vague concept, which must be 

appreciated in concreto taking into account the specific circumstances of each case.”
61

  

57. Hence, the FET standard under Article 2.2 of the BIT is an autonomous standard that warrants its 

interpretation in the framework of the object and purposes of the treaty that is so clearly provided 

in the preamble of the BIT. The breach of the standard in relation to investments of Vasiuki LLC 

shall be established in the light of all the facts and circumstances established in this particular 

case. 

                                                           
58
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1. Barancasia has violated FET standard contained in BIT  

58. The interpretation of the term “fair and equitable” hinges on its ordinary meaning in the context 

of the Cogitatia-Barancasia BIT and specific facts of the case. Similar to the US-Argentina BIT 

applicable in Azurix dispute, the preamble of the named agreement clearly sets the framework for 

the mutual cooperation in accordance with this very BIT and the creating and maintaining terms 

and conditions for favourable business environment for investments of investors of one 

contracting party in the territory of the other contracting party. 

59. Claimant upholds the interpretation of the FET standard expressed by Saluka tribunal
62

 (2) 

pursuant to which fair and equitable treatment standard prohibits several different types of host 

state misconduct, including 1. Violation of legitimate expectations; 2. Inconsistent treatment; 3. 

Lack of transparency; 4. Failure to adequately inform the investor of negative impact. 4. Bad 

faith treatment from government. 5. Discriminatory conducts.  

60. There are agreed upon elements by authors, such as those: transparency, stability and the 

protection of the investor‟s legitimate expectation, considered as a FET standard defining major 

concepts. 
63

 In Waste Management v Mexico the tribunal underlined that “in applying this 

standard it is relevant that the treatment is in breach of representations made by the host State 

which were reasonably relied on by Claimant.”
64

  

61. The legal framework and relevant economical guarantees played major role for investment 

decisions. In CMS Gas Transmission Company v Argentina the tribunal emphasized that: 

“The significant number of treaties, both bilateral and multilateral, 

that have dealt with this standard also unequivocally shows that 

fair and equitable treatment is inseparable from stability and 

predictability. Many arbitral decisions and scholarly writing point 

in the same direction”.
65

 

62. Therefore Barancasia‟s obligation to accord investment with fair and equitable treatment obliged 

it to ensure a stable and predictable legal and business environment, and respect Vasiuki‟s 

legitimate expectations.  
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63. Micula tribunal shared a view that the alteration of legislation shall meet the following 

requirements of 1. Protection of investor‟s expectations; 2. Proper conduct from the state; 3. 

Compliance with fair administration. Failing these obligations the state might become subject of 

international responsibility.
66

 

B. Barancasia violated investor’s legitimate expectations 

64. Protection of legitimate expectation of the investor is one of the central pillars of FET standard. 

As highlighted in Electrabel v. Hungary, ”the most important function of the fair and equitable 

treatment standard is the protection of the investor’s reasonable and legitimate expectations.”
67

 

65. It is an established practice, that the drastic change of the host state legislation might result in the 

frustration of the legitimate expectation of investors, and thus violate FET standard. The 

amendment in legislation is allowed only to the extent that does not affect the investor‟s 

legitimate expectations.
68

 In the present case Barancasia amended law with substantial changes 

which resulted in the significant economic loss for the Investor.
69

 

66. Claimant submits that amending feed-in tariff imposing a draconian reduction with retroactive 

effect under Article 4 LRE,
 
disregard the FET standard under BIT

 
in particular legitimate 

expectations that Barancasia had established for investors such as Vasiuki (and other investors 

photovoltaic sector). 

67. In May 2010, Barancasia adopted the LRE which aimed at encouraging the development of 

renewable energy technology and investors to engage their activities in this particular field. The 

wording of the LRE clearly provided guarantee that the Law aimed to ensure further and 

sustainable development of the renewable energy sector and made a distinct impression that 

republic of Barancia aimed to create stable and favourable business environment for the 

investors.
70

  

68. Following to the enactment of LRE, Claimant submitted to receive respective licenses for its 

Photovoltaic projects. On 30 January 2011 Beta project was approved, while Claimant‟s 12 

remaining projects received their licenses on 1 July 2012, thereby allowing Claimant to invest in 
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necessary equipment and commence construction. 
71

 Consequently, the 12 more photovoltaic 

projects were established on the basis of Alpha project.
72

 On January 2013 Article 4 of LRE on 

feed-in tariff was amended by respondent and provided new tariff imposing a draconian 

reduction of tariff from 0.44 EUR//kWh to 0.15 EUR/kWh.   

69. Furthermore depending on the reasonable expectation created by LRE, Vasiuki by the time of the 

aforementioned change in the Law had made considerable investments of its own and borrowed 

money as well, in particular: bought land plots, hired personnel and paid considerable advances 

for equipment counting on the 12 year guaranteed feed-in tariff under license granted by the 

BEA.
73

 

70. The BIT as reflected in its preamble and implied in the FET standard, strives to intensify 

economic cooperation and stimulate investment activities. Based on these considerations, 

Claimant had the entire basis to strongly believe that feed-in tariff under LRE promised for 12 

year period of time aimed at attracting investments in renewable energy sector and would remain 

in force for many years, as least for the period necessary to develop the industry. In this context, 

the withdrawal of these incentives by Barancasia unilaterally seem utterly irrelevant to the 

purpose of the BIT to stimulate and intensify economic cooperation
74

 and thus, completely 

unreasonable and unexpected for investors involved in this sector.  

71. Claimant endorses the idea that the core element of the fair and equitable obligation is to ensure 

a consistent and stable legal environment for the investors.
75

 LRE manifested sufficient certainty 

as to the terms of the 12 year long license and feed-in tariff calculation.  Claimants contend that 

Barancasia breached FET standard by violating legitimate expectations of Vasiuki LLC in 

relation to the regulatory framework provided for by LRE.  

72. Recent practice has shown that the legitimate expectations of the investor are established inter 

alia according to the public policy and legislative framework of the host state at the time the 

investment is made. Investor continues to rely on such legal framework at all times of its 

investment. 
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73. It is not disputed that the host state is able to determine its own legal order.  However, the host 

state must at all times take into account the interests of Investors
76

 and act in a way that will “not 

frustrate the investor‟s underlying legitimate and reasonable expectations.”
77

 

74. Barancasia has provided a special regulatory regime for encouraging business activities in the 

renewable energy field and thus created a legitimate expectation that the LRE incentives would 

not become the subject of premature withdrawal.
78

 Likewise in CME v Czech Republic the 

tribunal held that “The media Council breached its obligation of fair and equitable treatment by 

evisceration of the arrangements in reliance upon which the foreign investor was induced to 

invest”.
79

 

75. Claimant chooses to follow the standards approved by Mikula tribunal, which dealt with the 

essentially similar factual scenario, for determining whether there has been a breach of legitimate 

expectation: 1. Barancasia made an assurance to investor which gave rise to a legitimate 

expectation; 2. Claimants expectation was reasonable;  3. Premature revocation of LRE 

feed-in tariff incentive breached the legitimate expectation.
80

 

1. Barancasia made an assurance  

76. Claimant argues that the legitimate expectation have arisen based on the LRE Annex no 3, 

Article 2 that deals with the “calculation of feed-in tariff”. The expectations were reasonable 

since Barancasia has explicitly committed to maintain enacted incentives.   

77. As to the second point Claimant argues that it was attracted by incentives created for Renewable 

sector, while the investor lost the ability to achieve those benefits that had been used to attract 

Vasiuki, by amending the legislation and introducing draconian reduction of the tariff.  

Claimant relied upon the assurance 

78. Claimant hereby argues that it relied upon the assurances made by Barancasia provided for by 

LRE and started investing in photovoltaic projects. Their investment only made economic sense 

if they could have gained relevant economic benefits promised by the new regime of LRE. 

                                                           
76

Shreuer,132. 
77

Saluka, para.309. 
78

Shroer, 135. 
79

CME case, para. 610-611. 
80

Micula case. para 538 



  19 

 

Otherwise Claimant would not have been interested in investing in renewable energy field and 

subsequently would not count on achieving economic benefit. 

79. Claimant‟s reliance on the LRE -s incentives is proven by the following facts:  

(a) Vasiuki applied for a license for the Alfa project in August 2010. Claimant already had 

purchased land plots in Barancasia that time; however they continued to operate it in order to 

gain the license under new legislation of LRE. 

(b) Claimant‟s decision to obtain a license for its second photovoltaic project Beta. Vasiuki 

launched BETA, implemented and operated based on the reasonable expectation caused by 

LRE regulations and license terms. 

(c) The new scale of the investments and business model for the expansion of new photovoltaic 

projects: Chi, Delta, Digama, Dzeta, Epsilon, Eta, Fi, Gama, Epsilon, Jota, Kapa, Kopa. 

Claimant obtained respective construction permits, borrowed substantial sums of money 

from banks and acquired land plots etc.; Claimant has elaborated business plans regarding 

development of the project. These strategic decisions depended on taking advantage of the 

incentives to achieve long term profitability. This would generate feed-in tariff with 

incentive savings, Vasiuki intended to improve its single transmission interconnection – 

“clastered wind farm”.
81

 

80. The obligation to finance feed-in tariffs in the amount of 0.44 EUR/kWh was to last for many 

years longer than investor benefitted from the tariff. Claimant was willing and invested heavily 

in photovoltaic projects to take advantage of the tariff and to develop single transmission 

interconnection that would be significant development for the relevant field.  

81. Claimant argues that it would not have borrowed money if it was not for the incentives offered 

by the host state that would enable it to raise sufficient funding from feed-in tariff. Vasiuki made 

investment decisions in reliance on the promises provided by LRE and with the understanding 

that it would remain in place for 12 years.  

Claimant’s expectations were reasonable 

82. LRE represents the properly implemented legislation with clear regulations, which was designed 

to promote long term investments in renewable energy field. Therefore the amendment was made 
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so early compared to the 12 year duration of license, Claimant could not expect they would be 

made, especially considering the fact that BEA the administrative authority of Barancasia has 

explicitly and implicitly approved Claimant was eligible to the benefits provided for by LRE and 

guaranteed profits for 12 years. 

83. In this regard, Claimant argues that Barancasia was aware of the processes and approvals given 

to investors regarding LRE license. Each investor had to go through detailed procedures for 

licensing, submitting request to the Government of Barancasia. Consequently the respondent was 

aware of assurances it was inducing for investors.  

84. In addition LRE provided that the production of energy from renewable sources will continue to 

be encouraged unless the sources amount to no less than 20 present as compared to the country‟s 

gross consumption of energy. 
82

 However Barancasia had not reached the 20 share of its energy 

matrix to the date of LRE amendment.  

85. Moreover Barancasia has become European Union member states in 2004, long before the 

enactment of LRE in support of photovoltaic sector. Nevertheless, now Respondent tries to 

buttress its position as to Claimant‟s legitimate expectation regarding LRE by arguing that the 

legislation is against its commitments in EU. Claimant, hence, had all the legitimate basis to 

believe that the new regime introduced by LRE was consistent with Barankasia‟s commitments 

in EU, especially when until July 2010 Respondent has itself never raise any doubts in this 

regard.  

86. Furthermore Respondent had made public statements that confirmed the success of the new 

policy in renewable energy field. Barancasian authority described outcomes of the LRE 

positively emphasizing the fact that it has triggered economic growth of the country by attracting 

foreign direct investments.
83

 

87. Finally, Claimant states that Barancasia has never suggested to investors that reliance on the 

LRE was unreasonable and its benefits would not remain for 12 years. Failing to inform the 

license holders of the anticipated amendment in law, Barancasia induced the reliance of the 

investors on the LRE feed-in tariff profit regime. In Duke Energy v. Ecuador, with respect to 

“the investor‟s justified expectations” tribunal made the following observation:  

                                                           
82
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“The stability of the legal and business environment is directly linked to the 

investor‟s justified expectations. The Tribunal acknowledges that such 

expectations are an important element of fair and equitable treatment. At the 

same time, it is mindful of their limitations. To be protected, the investor‟s 

expectations must be legitimate and reasonable at the time when the investor 

makes the investment34. The assessment of the reasonableness or legitimacy 

must take into account all circumstances, including not only the facts 

surrounding the investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State. In addition, such expectations 

must arise from the conditions that the State offered the investor and the latter 

must have relied upon them when deciding to invest
“84

 

88. Saluka tribunal stated that the ground for subjective motivations and considerations must also be 

objectively reasonable to raise the level of legitimacy and reasonableness in light of the 

particular circumstances.
85

 

89. Since the regulatory framework provided assurance from an objective standpoint its amendment 

instilled Vasiuki‟s legitimate expectations. Legal representations regarding economic benefits 

behind the regulation was found by Mikula tribunal as objective reason that created legitimate 

expectation.
86

 

Premature revocation of LRE feed-in tariff incentive breached the legitimate expectation. 

90. Various tribunals have established that the foreign investors are acting accordingly their 

expectations that it would be treated fairly and justly.
87

 

“The foreign investor also expects the host State to act 

consistently, i.e. without arbitrarily revoking any preexisting 

decisions or permits issued by the State that were relied upon by 

the investor to assume its commitments as well as to plan and 

launch its commercial and business activities.”
88
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91. In order to attract investment in the specific area investors require legal certainty that was given 

by Barancasia with LRE. Specific Articles defining tariff and the terms of its application during 

12 years created economic incentives for Claimant.  

92. Further, investor had to fulfil certain requirements to obtain the license under LRE and create 

new investments and for this purpose they had to make long-term legal and financial 

commitments e.g. loans, purchasing land plots, etc.  

93. Claimant does not contest that states are authorised to change their laws, however, in this 

particular case Barancasia has induced Vasiuki LLC with expectations of long term financial 

benefits and therefore aimed to attract investors. Subsequently amendments in law shall bear 

reasonable meaning and avoid fundamentally destroying the expectations investor was relied on. 

According to Mikula tribunal these representations makes a state liable to fulfil its statement 

given to investors
89

.  

94. For the reasons set out above, Claimant requests the Tribunal to find that Barancasia violated 

Claimants‟ legitimated expectations with respect to the availability of the LRE feed-in tariff 

benefits. 

C. Lack of transparency 

95. Claimant argues that protection of the investor‟s legitimate expectations are closely linked to the 

principle of transparency. Investors legitimate expectations have objective core and its 

application depend on how transparently local laws are applied. In addition to the failure to 

provide stabile legal system, Barancasia violated FET standard under BIT by acting in a not 

transparent manner when rejecting the application for the licence for Alfa project.  

96. Transparency is one of the main factors investor is expecting from the host state. Tribunal in 

Saluka v Czech Republic stated that : 

“A foreign investor whose interests are protected under the Treaty 

is entitled to expect that the host state will not act in a way that is 

manifestly inconsistent, non-transparent, unreasonable or 

discriminatory”.
90

 

                                                           
89

 Micula case, para. 686. 
90

 Saluka case, para. 309. 



  23 

 

97. Claimant contends that fair and equitable treatment standard requires from the host state that its 

actions and legal environment is transparent. Claimant requests the Tribunal to rely on the 

Tecmet v. Mexico award, which held that a foreign investor is entitled to expect from the host 

state to act in a „consistent manner, free from ambiguity and totally transparently‟
.91 

98. In the instant dispute on 25 August Claimant‟s application for a license for the Alfa project was 

rejected. BEA has denied Vakiuki‟s request for the Alfa project without providing any legal 

reasoning thereto. Though other Vasiuki projects had received the license based on the efforts 

from Alpha project. Further to this inconsistent approach that in and of itself created ambiguity, 

Barankasia authorities have refused to issue the license without indicating any legal basis under 

LRE. Claimant‟s assumptions regarding Alfa project was entirely reasonable especially after 

BETA project successfully obtained a license with a guaranteed 0.44 EUR/kWH tariff, since the 

successful implementation of the latter was based on the tremendous know-how acquired during 

the Alpha project.92  

99. It‟s crucial that the application for t license for the Alfa project, which had become operational 

due to early 2010, was rejected without providing any legal reasoning.  BEA has reserved itself 

to a short note that only new projects were able to benefit with a fixed feed-in tariff, not the 

existing ones. However, nothing in the legislation itself stipulated such limitation. Vasiuki LLC 

has legitimately assumed that it should have been entitled to the fixed feed-in tariff, while it was 

rejected without indicating any legal ground or providing any explanation whatsoever that lest 

investor in a state of total ambiguity and thus, violated a requirement of transparency under FET 

standard. 

D. According claimant’s investments with bad faith actions 

100. Coming to the final point Claimant argues that Barancasia breached FET standard by acting in 

bad faith when it repealed LRE benefits and reduced feed-in tariff drastically.  Claimant believes 

that such intention aggravated the situation since the respondent adopted the measures in 

question. 
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101. Arbitral tribunals have confirmed several times that the principle of good faith is inherent in 

FET. 
93

 In particular it is considered as an expression and part of the bona fide principle from 

international public law. 
94

 More precisely, in the view of the host states right to regulate the 

matters of public interest shall reconcile with the principle of good faith and the bona fide 

conduct:  

“A foreign investor protected by the Treaty may in any case 

properly expect that the Czech Republic implements its 

policies bona fide by conduct that is, as far as it affects the 

investors‟ investment, reasonably justifiable by public policies 

and that such conduct does not manifestly violate the 

requirements of consistency, transparency, even-handedness 

and nondiscrimination.”
95

 

102. Similar conclusions were reached In Canfor and Terminal forest v. USA where the tribunal held 

that when it comes to performing treaty obligation in good faith, the steps that would undermine 

the performance of those obligations are unacceptable.
96

 

103. Barancasia argues its actions to be deemed dictated by external factors and therefore excused 

from responsibility with Claimant. However EU legislation does not appear the reason for the 

amendment of LRE as further analysis shows. While Respondent induced investors with long-

term profitable benefits their interests were sacrificed due to internal political complications in 

the host state. Eventually rebellion of the certain social group of citizens does not justify bad 

faith actions against foreign investors.  

104. The aforementioned reason for the internal economic difficulties in Barancasia shows the bad 

faith of the Respondent yet again. Respondent should have taken all reasonable precautions 

under the particular circumstances and perform due diligence to prevent harming investors. To 

exercise due diligence host state must have calculated estimated financial results of the LRE 

prior to the implementation of law. Due diligence can only be demonstrated by the actions from 
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host sate before the damage occurs and therefore failing such consideration demonstrates 

existence of the bad faith. 

105. Consequently Claimant contends that FET standard has been manifestly violated that foreign 

investor rights protected by the treaty were infringed as a result of reasonably expecting 

Barancasia would implement its policies bona fide, in a reasonably justified way, in a due course. 

III. RESPONDENT CANNOT INVOKE STATE OF NECCESSITY AS GROUND 

FOR PREACLUDING BREACH OF INTERNATIONAL OBLIGATION 

106. Claimant argues that Respondent cannot invoke necessity as a ground from precluding 

wrongfulness of its actions. Hence the breach of Fear and Equitable treatment standard 

guaranteed under BIT cannot be excused neither by reliance on BIT Article 4 nor by means of 

customary international defense.  

107. Respondent submits that it has made regulative adjustments to the photovoltaic sector in 

compliance with its international obligations under the laws of the European Union, hence, its 

course of actions was dictated by external factors, and therefore it shall be excused from 

responsibility in any case.
97

 

108. BIT does not provide bases to invoke state of necessity or any other ground as an excuse from 

liability for the breach of the substantive guarantees under the BIT. Although, Article 4 makes 

reference to “the state of necessity”, such reference is made for the purposes of the provision 

which is limited to the obligation of the Contracting States to pay compensation for losses in 

different citations, including “the state of necessity.”
98

 Article 4 does not provide further 

guidance as to what constitutes the state of necessity and whether and when can it be invoked as 

a basis for precluding wrongfulness. Article is provided for the single purpose to regulate 

application and assessment of compensation.  

109. There is no other provision in the BIT that would provide grounds for precluding wrongfulness, 

including the state of necessity, or that would otherwise excuse a Contracting Party from its 

obligations under the BIT. In the light of the above, the only possibility left for the respondent is 

to invoke the customary norm of the state of necessity. Claimant shall demonstrate below that: 

(A) the essential elements of the state of necessity under customary law are not met in the 
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present case; and (B) even if Barancasia was in the state of necessity, Barankasia‟s obligations 

under the BIT continue to exist and the latter is not expect from the duty to pay compensation for 

the violation of such obligations.    

A. Barankasia was not in the situation of the state of necessity  

1. Application of Article 25, ILC   

110. Article 25 of the ILC Articles codify the customary law on the state of necessity as a ground for 

precluding wrongfulness “an act not in conformity with an international.” 
99

  

111. Article 25, ILC sets an extremely high threshold for invoicing the state of necessity providing for 

positive and negative requirements which shall be cumulatively satisfied.  

   In “Gabčíkovo-Nagymaros” case ICJ concluded that: 

„[…] the state of necessity can only be invoked under certain strictly 

defined conditions which must be cumulatively satisfied; and the 

State concerned is not the sole judge of whether those have been 

met. […] Those conditions reflect customary international law.‟
100

  

112. It is up to Respondent to discharge its burden of proof and to demonstrate to the tribunal that all 

the elements of Article 25 ILC have been satisfied. Claimant shall argue further that none of the 

elements of state of necessity are present in this case.  

2. Respondent did not face grave and imminent peril 

113. According to the Art. 25 „necessity‟ may be invoked if the action was necessary to safeguard an 

essential interest against a grave an imminent peril.  It arises where a state is in a severe 

condition of conflict between an essential interest and an obligation of the state. 
101

 Though 

Respondent cannot argue that it was acting in an essential interest since the above-mentioned 

Article refers particularly to gravity. In the instant case the circumstances are of the view that the 

state interest lied in a catastrophic priority. Tribunal cannot even conclude that the need to 

comply requirements under EU renewable energy regulations was related to the immediate 

importance.  
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114. If Barancasia was acting in the interest of the fiscal politic in order to improve anticipated 

budgetary crisis, it must appear at least of severe proportions. Unsustainable economic level is no 

evidence of grave and imminent peril. Simple protest from citizens and certain level of economic 

difficulties does not allow the host state to refer to the serious impair and only means of 

safeguarding. Besides CMS Tribunal stated that even the crisis were severe it would not be 

enough ground “to allow for a finding on preclusion of wrongfulness”
102

.  

115. In addition where Argentina was facing major crisis the Tribunal did not consider it as a ground 

for exemption from its international obligations e.g. CMS v. Argentina, Enron v. Argentine, 

Sempra v. Argentine. Consequently in the light of respective case law the tribunal cannot find 

Barancasia was entitled to breach BIT in order to protect itself against grave and imminent peril.  

116. Besides nor the breach of BIT was the only way to preclude the peril for Barancasia. Even if the 

Tribunal finds the disputed actions were triggered by „grave and imminent peril‟ Claimant 

condemns that the disputed measures had not been the only way to preclude the threat. The plea 

shall be considered excluded if there is possibility of other means available, even if they appear 

to be more expensive for the state. 
103

 

117. It is not clear whether Barancasia has considered other possible ways to prevent the peril. Nor it 

has exhausted other measures before amending LRE. There could be number of alternative 

options to combat minor economic issues since such insignificant difficulties are resolved 

without negatively impacting the whole renewable energy sector with draconian reduction of the 

financial benefits.   

3. Investor’s interests were seriously impaired 

118. The second condition shall exist to invoke necessity is that the conduct in issue must not 

seriously impair an essential interest of the other state. First of all the Article is referring to the 

„other state‟ however the tribunal in Enron v. Argentine and Sempra v. Argentine has found that 

the interest of impaired in this context is rather an interest of a general kind and other state 

investors will be discussed in connection with the treaty obligations between countries as well
.104 
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119. Considering enormous financial damage Vasiuki llc has been suffering due to amending LRE, 

the second condition for the necessity cannot be deemed met as well. Claimant would like to 

emphasize the aforementioned significant investment comprising with launching projects, 

obtaining relevant licenses, purchasing land plots, raised loans etc.  

120. Therefore investor‟s interests were seriously impaired and Barancasia‟s concern regarding its 

financial crisis it did not outweigh all other considerations and competing interests.  

4. Obligations under BIT exclude the possibility of invoking necessity  

121. Coming to the third point, the international obligation arisen out of BIT must exclude the 

reliance on the necessity caused by certain reasons. Thus Baranciasia intended to amend the LRE 

in order to adhere to its EU legal obligations. However fulfilling EU obligations do not appear to 

have international nature by means of international customary law. Therefore the scope of 

application of necessity clause under ILC is not given in the instance case.  

122. Subsequently the reliance on necessity is not legitimate where wrongfulness is precluded by the 

international obligation in question. Even if Barancasia was obliged to amend LRE benefits prior 

to the expiration of the license this would not justify the breach of BIT. When it comes to such 

agreements the relevant international obligations shall be considered in the context of BIT. 

Therefore „necessity‟ in not an relevant issue since it relates whether Respondent was allowed to 

comply with EU law by sacrificing Investor‟s interests and obligations under BIT. 

5. The State has contributed to the situation of necessity. 

123. As embodied in the paragraph 2 (b) of ILC art. 25 necessity cannot be relied on if the state has 

itself contributed to the occurrence of the state of necessity. Even an indirect contribution to the 

situation will not allow the state to be exempted from the wrongful act.
105

 

124. In fact Barancasia has been EU member state already for several years before it amended law 

with crucial changes in it, therefore the host state shall expressed due diligence and made long 

term committing regulations only based on the proper awareness of the EU legislation. 

Subsequently Barancasia bears the risk to check respective legislative framework before enacting 

new laws and inducing economic long-term incentives for investors. 
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125. Besides Barancasia failed to express relevant care that a reasonably should have been taken 

before entering new law into force. In case Respondent suffers from economic difficulties it is 

caused merely due to its failure to make approximate calculation beforehand. 

126. A different issue, however, is if the doctrine of necessity would be applied by Tribunal, the 

claimant argues that Barancasia would be required to compensate foreign investor. ILC Art.25 

provides a temporary exemption for an act, consequently it does not affect the obligation to 

reimburse the Claimant. The existing BIT between parties provides the ground for seeking 

damages caused by a state as well.  

127. In overall Tribunal shall not find the Respondent‟s actions exempted from breaching BIT since 

the measures are not sufficient for the purposes of State of necessary under ILC Art. 25. 

B. State of necessity does not exempt Barancasia from its obligations under the BIT 

and its duty to pay compensation 

128. Even if the Tribunal shall establish that Barankasia has violated FET under Barankasia-Cogitatia 

BIT in the circumstances of the state of necessity, Barankasia is not released from its obligation 

to observe FET vis-à-vis Cogitatian investors and it is under a continued duty to pay 

compensation for the violation of BIT provision, including the breach of FET standard against 

Vasiuki LLC.  

129. Article 27 ILC directly notes that the invocation of the grounds precluding wrongfulness is 

without prejudice to “compliance with the obligation in question “as well as with “the question 

of compensation for any material loss caused by the act in question “
106

  

130. Therefore the application of necessity defense is not relevant to the instant case and Respondent 

cannot rely on the defense. Based on the aforementioned considerations Respondent cannot be 

exemption for violating FET standard under BIT.  

IV. TRIBUNAL HAS POWER TO GRANT SPECIFIC PERFORMANCE 

131. Claimant submits that the Tribunal has an inherent power to award the request for specific 

performance since it is incompliance with applicable instruments and norms of international law 

(A) and practice of international tribunals supports Claimant‟s contention (B).  
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A. Order for specific performance is compatible with applicable instruments and 

norms of international law 

132. Claimant argues that specific performance can be ordered since Cogitatia-Barancasia BIT and 

applicable procedural instrument, which is LCIA rules in the present dispute, does not limit the 

power of the Tribunal in this regard. Furthermore, such relief does not contradict the ASR. 

1. Cogitatia-Barankasia BIT does not limit the power of arbitral tribunal to order 

specific performance  

133. The applicable law in the present dispute is Cogitatia-Barancasia BIT. This means that the 

Tribunal shall assess its power of granting specific performance order by Cogitatia-Barancasia 

BIT. Examining of mentioned BIT shows that it does not limit the power of the Tribunal to 

award non-pecuniary damages. If parties intended to restrict the powers of the tribunal with 

respect to the remedies they would have explicitly done so in the relevant parts of the BIT as 

certain states including USA and Canada in their BITs.
107

 There are no provisions in the 

Cogitatia-Barancasia BIT, which deprives the present Tribunal the power to order specific 

performance. 

2. LCIA Rules does not prohibit non-pecuniary orders 

134. LCIA Rules is the procedural rules, which is applicable to the present dispute.
108

 LCIA Rules 

does not contain any provision, which somehow limits or restricts the power of tribunal to order 

the relief in the form of specific performance. Therefore, Claimant argues that Tribunal shall take 

into account provisions prescribed in Cogitatia-Barancasia BIT and in the LCIA Rules and 

establish jurisdiction to grant specific performance. 

3. Specific performance does not contradict ASR  

135. Claimant argues that ASR which is the customary international law and represents primary 

source of imposing liability state for its wrongful actions, is familiar with non-pecuniary 

remedies, in particular specific performance.  

136. ASR contains provisions, which impose the responsibility on states for their internationally 

wrongful acts. According to Article 29 of ASR, responsible state has a duty to continue 

performance of its obligations despite the legal implications and consequences connected to its 
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wrongful acts.
109

 Furthermore, Article 30 provides that responsible state is obliged to cease its 

wrongful act and offer appropriate guarantees of non-repetition.
110

 Seizing the wrongful act 

implies restoration of the legal regime applicable before the breach, in particular, to repeal the 

amendment to Article 4 of the LRE. Thus, those two Articles shall be conceived as prudent basis 

for international tribunals to grant relief for specific performance in case of such demand. 

137. Commentaries to Article 29 of ASR set forth that pre-existing relationship is not affected by the 

wrongfulness of state. The breaching state has a duty to perform its obligation, which existed 

before wrongful action took place.
111

 Even if the responsible state complies with its obligations 

to stop the wrongful conduct and to make reparation for the injury, it is not relieved thereby of 

the duty to perform the obligation.
112

 Mere fact that breach occurs does not mean that prior 

obligation of the state disappear or terminate.
113

 Furthermore, main purpose of this Article 30 is 

to restore prior obligation and guarantees that existing obligation will be performed by the 

breaching state.
114

 Rational behind specific performance is to ensure that breaching party will 

perform its obligation. In the light of the above, the specific performance is perfectly compatible 

with Articles 29-30 of ASR. 

138. Respondent breached its obligation envisaged in Cogitatia-Barancasia BIT as it reduced tariff, 

which should be same for the next twelve years. Claimant incurred the damages resulted from 

this unlawful actions and Respondent is obliged to compensate this damages. However, this 

obligation does not affect the fact that Respondent has a continued obligation to perform its duty 

and to respect the rights of the claimant under the license with initial terms and conditions as 

required by Articles 29 and 30 of ASR. For the reasons provided above, Claimant requests that 

the Tribunal award the relief of specific performance to Claimant. 

B. Practice of investment-treaty tribunals supports award of specific performance  

139. Practice of investment-treaty tribunals supports Claimant‟s contention that specific performance 

is available remedy in international law and state sovereignty cannot be used as refusal to grant 

this relief. 
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140. This principle has been recognized in a number of cases. For example, in Enron case, claimant 

requested an injunctive relief in addition to monetary compensation. A respondent argued that 

the order of non-pecuniary remedy would contradict to state sovereignty.
115

 The respondent 

further contented that tribunal cannot impede expropriation, but rather its powers are limited to 

the assessment of the wrongful act and based on findings, to the award of compensation.
116

 The 

tribunal rejected respondent‟s arguments finding that it had the power to grant non-pecuniary 

remedies such as specific performance.
117

 Similarly, in Antoine Goetz case, a claimant investor 

was granted free tax regime certificate, which was then later withdrawn by a respondent. In 

addition to compensation, claimant was seeking to obtain specific performance. A tribunal 

recognized such possibility to grant non-pecuniary remedy and gave to the respondent an option 

either to compensate or to restitute the benefits of the free-zone regime. Finally, the tribunal in its 

award imposed obligation on respondent to issue free tax regime certificate to claimant.
118

 Even 

the scholarly opinion supports the Claimants contention. Leading authority suggests that 

international tribunal has inherent power to grand specific performance and it is equally binding 

to state as obligation to make compensation in monetary terms. State sovereignty cannot hinder 

such power of international tribunals. 
119

  

141. To conclude, this Tribunal has all the powers to grant the order of specific performance in favor 

of Claimant. 

V. CLAIMANT’S BASIS FOR CLAIMING COMPENSATION IS APROPRIATE 

142. Claimant submits that the Tribunal shall impose a compensation in the amount of EURO 2.1 

million on Respondent due to the following reasons: Respondent unlawfully denied granting 

license to Alfa project and arbitrarily changed feed-in tariff, which caused damages to Beta 

project (A); draconian changes in feed-in tariff diminished the value of land plots, which were 

specifically bought for photovoltaic business (B) and Claimant incurred loss of profits that would 

be earned by  EURO 0.44/kWh feed-in tariff. 
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A. Damages to Alfa and Beta projects 

143. Claimant argues that it incurred the damages in the amount of EURO 120,621 due to the 

Respondent‟s arbitrary rejection of granting license to Alfa project and EURO 123,261 for the 

Beta project that was allowed the feed-in tariff for only two years instead of the promised twelve 

years. 

144. Damages incurred to Alfa and Beta projects are calculated by income based approach, which is 

known as DCF method in international investment arbitration practice.
120

 According to this 

principle, price of the business should reflect the present worth of cash flows that it is expected 

to gain in future. The DCF method generates the value of an asset at a particular date by 

calculating the present value of earning the asset is likely to generate during its lifecycle.
121

 This 

method does not take into account of the historic cost of the asset.
122

 Scholars and international 

arbitration practice suggest that this method is most widely used and correct, it allows one to 

establish fair market value in the most correct manner – present worth of future benefits.
123

 The 

key factor is to show the potential of business to generate profits.
124

 In Finance Corp case, a 

tribunal valued assets in accordance with DCF method and it took into account revenues, which a 

claimant would have earned in the future, year by year.
125

 This method was used also in cases 

such as ADC Affiliate case, where tribunal took into account the business plan of claimant to 

calculate the damages in accordance with DCF method.
126

 A tribunal in CMS Gas case stated 

that DCF was applicable method to calculate damages since it had been universally adopted, 

including by numerous tribunals and also, the claimant‟s company had been ad remained a going 

concern.
127

  

145. Annex 1 of the expert witness shows calculation of these damages. Calculation was based on the 

following principle: from 2009 to 2013 the operating hours of Alfa project rapidly increased and 

it hit 1840 in 2013. So, this number was taken into calculation as average number which would 

be for the next 12 years – applicable period of feed-in tariff 0,44 EUR/kWh. The damages are the 
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difference between the revenue, which would have been earned by 0,44 EUR/kWh and revenue, 

which was actually obtained with existing tariff. Expert Priemo‟s objections shall not be taken 

into account. He stated that fundamental problem of Alfa project was that it was not take in 

response to the Energy Law. However, law itself does not state anything regarding the limitation 

of project date. It would be unreasonable to conclude that only such project will obtain license, 

which do not predate the Energy Law. Alfa project was suitable project and it was rejected by 

arbitrary decision of Respondent. Expert also stated that Alfa project was not stable and had 

difficulties in operation. In fact, after the restoration of operational problems in Alpha project, 

operational ability was gradually increased and reached 1840 in 2013.  

146. As for the Beta project, the Claimant obtained a license with a guaranteed 0.44 EUR/kWh tariff 

for its second photovoltaic project, Beta, which became operational on 30 January 2011. Same 

method should be used in case of Beta project. Expert calculation shows that the damages equals 

to EURO 123,261. 

147. Therefore, Respondent shall pay compensation in the amount of EURO 120,621 for the damages 

incurred to Alfa and EURO 123,261 – for Beta project. 

B. Damages to the land plots  

148. Claimant asserts that Respondent shall pay the damages in the amount of EURO 690,056, which 

was incurred from diminishing the value of the land plots acquired by Claimant specifically for 

photovoltaic business.  

149. Damages to the land plots shall be evaluated in subjective way. This type of evaluation is used 

when host state unlawfully breaches its obligation.
128

 As it is suggested by case law and 

scholarly writings, market value of the objects does not reflect the real damages incurred to 

foreign investor. This might be the case when investor acquires object for specific reasons and 

this reason does not exist by the unlawful actions of host state
129

. Value of the object is very 

subjective and it usually cannot be assessed by market price. In case S.D. Myers case, the 

tribunal stated that fixing the fair market value of an asset that is diminished in value may not 

fairly address the harm done to the investor.
130

 The term “subjective” in this context does not 

mean psychological relationships between owner and object. It is the financial aspect which 
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reflects relationship between the owner and object. The position of the assets and investor‟s 

plans, needs and other aspects need to be taken into account.
131

 

150. Claimant borrowed huge amount of money from the bank and bought the land plots, which 

should have been used for photovoltaic business. The primary function of this land plots were to 

use for solar business. Therefore, it will be incorrect if tribunal agrees Respondent‟s expert 

opinion and decides that value of the land is not diminished. Claimant has not any other option to 

use this land plots. Only reason why it bought this land was to use for photovoltaic business. 

This means that value of the land does not exist anymore since Claimant has not any chance to 

use it for proper reasons.  

151. Alternative to this claim, Claimant incurred damages in the amount of EURO 1,427,500 if we 

assume that Claimant finished the projects on the land plots and was forced to work on 

€0.15/kWh feed-in tariff. Same method was used for the calculation of these damages, which can 

be seen in expert witness‟s testimony. 

C. Loss of profits due to Respondent’s unlawful actions 

152. Claimant contends that Respondent‟s breach of international obligation resulted in loss of profits 

since Claimant had numerous projects, which would have been operational and functional if 

Respondent would not refuse granting license in arbitrary manner.  

153. Claimant was a business operator, whose solo activities related to solar and photovoltaic 

business. It had tremendous experience as from the moment of incorporation in 2002, it engaged 

in the development, construction and operation of small scale fossil fuel and wind turbine 

generation facilities in Cogitatia and elsewhere in the region, including Barancasia. So, basically 

it had a vision and capabilities to implement this type of ventures in the region. Result of its 

experience was setting up of corporations in Barancasia and commenced ambitious projects in 

this country. After successful implementation of projects Alfa and Beta, Claimant had the many 

other projects that it was going to implement.
132

 However, Respondent breached its obligation 

and changed the feed-in tariff, which should have been same for the next 12 years. Because of 

these unlawful actions, Claimant incurred loss of profits in the amount of EURO 765,835. 
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154. Based on mentioned legal and financial methods to calculate overall damages, Respondent shall 

pay compensation in the amount of EURO 2.1 million.  
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Prayer for Relief 

Based on the above-mentioned arguments, Claimant respectfully request Tribunal to declare that: 

- Tribunal has jurisdiction to hear present disputes between the parties; 

- Respondent‟s unlawful actions amount to a breach of international obligations, in 

particular fair and equitable treatment;  

- Respondent‟s actions are not exempted from liability on the basis of state of necessity; 

- Tribunal has an inherent power to grant an order of specific performance; 

- Claimant‟s basis for claiming and quantifying compensation is appropriate. 
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