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PRELIMINARY STATEMENT AND STATEMENT OF FACTS 

1. This is, simply put, the text-book example of “unfair” and “inequitable” treatment 

foisted by Barancasia on an investor driven to invest there.  This particular investor had 

relied on the reasonable expectation that the repeated, public, and enthusiastic promises 

made by Barancasia would not be breached.  Barancasia lied or simply decided not to 

keep the promises made, and should be made to compensate CLAIMANT under 

international law.  

2.  CLAIMANT incorporated in Cogitatia1 in 2002, and invests and builds alternative 

electricity sources.2  CLAIMANT has a history of success in gas turbines, wind3 and 

solar energy.  CLAIMANT came to the view in 2002 that Barancasia was an ideal market 

to develop its investment. The 1998 BC-BIT (which entered into force on December 

31st of that year) encouraged the creation and maintenance of favourable conditions for 

foreign investors,4 and was a strong incentive for CLAIMANT to consider investing in 

Barancasia.  

3. Likewise, RESPONDENT’s demonstrable commitment to renewable energy sources5 

drove CLAIMANT’s investment expectations and its concrete research into photovoltaic 

solar vendors, related technologies, and suitable locations for such projects.6  

4. “Alfa” was CLAIMANT’s first solar project in RESPONDENT’s territory. It became 

operational on January 1st, 2010.7 As any first endeavour, it struggled in its infancy8 

                                                
1 Problem p.19,¶3. 
2 Problem p.19,¶3. 
2 Problem p.19,¶3. 
3 Problem p.19,¶4. 
4 Problem p.19,¶1. 
5 Problem p.19,¶7. 
6 Problem p.20,¶8.  
7 Problem p.20,¶¶12-13. 
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although CLAIMANT remained confident in its ultimate performance, as confirmed9 by 

favourable developments in RESPONDENT’s legislative process.10  

5. In May, 2010, RESPONDENT’s proposed LRE was enacted,11 and pressed for the 

development of renewable energy sources and innovative technologies, in line with EU 

directives.12  This was a public signal to all investors of the seriousness of Barancasia’s 

intentions. 

6. The LRA provided: (i) the target of a minimum 20% share of electricity from 

renewable sources;13 (ii) twelve-years of the FIT announced by the BEA at the granting 

of the license14; and (iii) an 8% average annual return on investment projects to be 

reflected in the FIT rate.15  

7. No clearer signal could have been given! No investor could have foreseen 

RESPONDENT’s eventual change of heart.  

8. RESPONDENT’s regulators denied a license for the Alfa project on August 25th 201016 

arbitrarily denying it the 0.44 EUR/kWh tariff on the excuse it was available only for 

new projects, not existing ones17 and ignoring its own regulations, as Article 3 of the 

                                                                                                                                               
8 Problem p.20,¶13. 
9 Problem p.20,¶13. 
10 Problem p.20,¶8. 
11 Problem p.20,¶14. 
12 Problem p.31,Article 1.1.  
13 Problem p.31,Article 2. 
14 Problem p.31,Article 4.  
15 Problem p.21,¶21. 
16 Problem p.21,¶22. 
17 Problem p.21,¶22. 
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LRE Regulation expressly encompassed both new and existing photovoltaic capacity 

under the 0.44 tariff.18  

9. However, CLAIMANT’S second photovoltaic project, “Beta”, was authorized.19 Beta’s 

success20 and the regulatory assurances of the LRE, moved CLAIMANT to launch 

twelve additional photovoltaic projects21, all of which were licensed on July 1st, 2012.22  

10. CLAIMANT thus borrowed substantial sums of money from banks, acquired several land 

plots, obtained construction permits,23  hired personnel and paid for equipment.24 

CLAIMANT would have done none of this save on its reasonable reliance on 

RESPONDENT’s promises, reflected in its favourable legal regime. 

11. Apparently, Barancasia believed its promises could be broken at will. After holding 

private hearings25 of which CLAIMANT was unaware,26 the Barancasian Parliament 

enacted a retroactive amendment to Article 4 of the LRE27 authorizing RESPONDENT to 

reduce the FIT annually.28  Indeed, the BEA promptly announced a 0.15 EUR/kWh 

tariff -- a calamitous two-thirds decrease in the promised fixed FIT of 0.44 EUR.29    

                                                
18 Problem p.31,Article 3. 
19 Problem p.21,¶23. 
20 Problem p.21,¶23. 
21 Problem p.22,¶27. 
22 Problem p.23,¶33.  
23 Problem p.22,¶27. 
24 Problem p.23,¶36. 
25 Problem p.23,¶34. 
26 Problem p.62,Clarification No.6.  
27 Problem p.23,¶34. 
28 Problem p.34,Article 1. 
29 Problem p.23,¶35. 
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12. Thus, CLAIMANT’s projects were immediately stripped of most of their economic value 

and debts could no longer be met.30  Barancasia induced CLAIMANT to believe that it 

would be rewarded for its investments.  After the investment was made it simply 

reneged on its promises, leaving others to bear the consequences, and profiteering into 

the foreseeable future by paying by paying one-third of what it had promised for 

renewable energy. No clearer case of disappointed expectations and of “unfair” and 

“inequitable” treatment can be imagined.   

  

                                                
30 Problem p.63,Clarification No.20.  
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PART ONE: JURISDICTION  

THE TRIBUNAL HAS JURISDICTION  

13. Jurisdiction here follows from two legal conclusions: (A) the BC-BIT is still in force; 

and (B) CLAIMANT meets all pre-requisites to jurisdiction. 

A) THE BC-BIT IS IN FULL FORCE 

14. Under the applicable tenets of international law, the BC-BIT remains in force.  The 

VCLT is unambiguous: Article 54 provides that a treaty may be ended or contested "in 

conformity with the provisions of the treaty"31 (A) or "by consent of all the parties"32 

(B). 

A) The BC-BIT is not terminated in accordance with its own termination 

mechanism 

15. It is a matter of law that the BIT itself must be consulted first for the terms by which it 

should be ended.33  The BIT provides, in Art. 13(2), that it shall remain effective for 

ten years and thereafter can be terminated by notice of intention to terminate given by 

one party to the other, in which case the treaty shall expire twelve months after such 

notice was given. 

16. To be sure, RESPONDENT notified Cogitatia in writing of its intention to terminate the 

BC-BIT on June 29th, 2007.34   This notification was contrary to the express provisions 

of the BC-BIT, which permits notifications of termination to be delivered only after the 

expiration of the ten-year period of initial effectiveness.  See BC-BIT Art. 13(2) 

(contemplating that notices of termination be given “thereafter” the expiration of the 
                                                
31 VCLT,Article 54(a). 
32 VCLT,Article 54(b). 
33 SHAW,p.116.  
34 Problem, p.20,¶9. 
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ten-year initial effectiveness).  No notice of termination was ever provided after that 

ten-year period had expired on December 31, 2008, as required by the treaty, even if 

we the date of effectiveness had been its date of execution.  Indeed, the notice of 

termination dated June 29, 2007 purported to terminate the BIT on June 30, 2008, 

before the mandatory ten-year effectiveness had expired, in violated on the express 

terms of the BIT again measured even as of the date of execution, much less the 

August 1st, 2012 date of termination provided for under the terms of Art. 13(1).  On 

that ground alone, the notice of termination was wholly invalid and the treaty remained 

in effect on and after all the investment decisions that underlie this arbitration had been 

made in late 2011. 

17. No termination on grounds of consent is present either.  Although Cogitatia 

acknowledged receipt of such notification three months later.35 it never consented or 

agreed to the treaty’s termination.  The record contains to evidence of Cogitatia’s 

consent to termination.Cogitatia's actions or inactions do not amount to “consent”.  ICJ 

cases confirm this. In Continental Shelf, it held that acquiescence must be unequivocal 

to be imputed to a state. .36  The Lotus case from the PCIJ is to the same effect.37 As 

SHAW has explained,  

“To protest over every single act with which a state does not agree would be an 

excessive requirement. It is, therefore, unrealistic to expect every state to react to every 

single act of every other state”.38 

18. Likewise, silence only exceptionally amounts to consent under international law.39  

Where a treaty such as the BC-BIT was entered into by signature and ratification it 

                                                
35 Problem, p.20,¶10. 
36 Continental Shelf,¶25.  
37 Lotus,p.28. 
38 SHAW,pp.85-86. 
39 ELSI, ¶54; BURKE, pp.229-230. 
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would be untenable to find a termination by way of “non-action” or mere silence. This 

was, e.g., held by the ICJ in Gabčíkovo–Nagymaros.40  

19. RESPONDENT might have wanted to terminate the BC-BIT, but such unilateral intention 

cannot bind its counterparty absent its consent, which is wholly absent here, or under 

the terms of the treaty, whose termination provisions were not properly invoked. 

20. In addition, according to the express terms of the BIT (Art. 13(1)), the period of 

validity for the BC-BIT was ten years and would not expire until August 1st, 2012, at 

the earliest, even if a timely and lawful notice of termination had been delivered – well 

after Claimant had made all the financial commitments that underlie this arbitration in 

late 2011.41  

21. And all the foregoing is entirely apart from the further one-year extension that the so-

called “survival clause”,42 would have placed on the treaty’s effectiveness even if a 

proper notice of termination had been given.  As HARRISON has indicated, “the survival 

clause applies to both the substantive provisions of the BIT as well as the dispute 

settlement clauses”.43 

B) The BC-BIT is not terminated pursuant to the provisions of the VCLT 

22. At any event, Article 59 of the VCLT doesn´t support a termination of the BC-BIT.  

(i) There is no later treaty relating to the same-subject matter as the BC-BIT 

23. Under Article 59(1), a treaty shall be terminated by the application of a later treaty on 

the same subject-matter if:  

                                                
40 Gabčíkovo–Nagymaros,¶114.  
41 Problem,p.56,Clarification No.1 
42 Problem,p.30,Article 13(3). 
43 HARRISON, §B.1. 
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a. It appears from the later treaty “that the parties intended that the matter should be 

governed by that treaty”; or alternatively  

b. The provisions of the later treaty “are so far incompatible with those of the earlier one 

that the two treaties are not capable of being applied at the same time”.44 

24. None of these conditions exist here.: there is no later treaty relating to the same 

subject-matter as the BC-BIT; such later treaties as exist, are not incompatible with the 

BC-BIT; and, in any case, no mutual intention exists to consign the matters covered by 

the BC-BIT to a later treaty. 

a) The BC-BIT has not been superseded by EU law 

25. RESPONDENT will probably erroneously argue that EU law constitutes a “later” treaty 

abrogating the BC-BIT under the VCLT. But there are no material inconsistencies 

between the two. The BC-BIT expands for foreign investors rights under the domestic 

legal system45: the subject matter of EU law is simply different.46  

26. Every arbitral tribunal that has considered this “intra-EU objection” has rejected it.47 

Judicial decisions have also rejected this objection.48 For instance, in PV Investors, a 

case referring to photovoltaic investments made in Spain, it has been reported that the 

tribunal affirmed jurisdiction despite a similar objection to jurisdiction.49  

27. BITs offer investors certain standards of host country conduct50 such as FET,51 

expropriation52 and MFN53.  

                                                
44 VCLT,Article 59(1).  
45 Eastern Sugar ¶165.  
46 Eureko,¶259-263. 
47 Electrabel,¶5.60; Eastern Sugar,¶180;Eureko,¶291;Oostergetel,¶109;EURAM,¶285-286;PETERSON. 
48 PETERSON UNPUB. 
49 THOMSON. 
50 CARDWELL&FRENCH,p.207. 
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28. Many arbitral tribunals, such as those in Eastern Sugar, Oostergetel and Eureko, have 

rejected the argument that EU law covers the same subject-matter as a BIT by 

declaring that “the protections accorded to investors by the BIT are, at least 

potentially, broader than those available under EU law”.54  

29. Simply put, EU law is not incompatible with the BC-BIT and, therefore, cannot be said 

to have “cancelled” implicitly the previous treaty, as contemplated by the VCLT.  

Therefore, the BC-BIT remains in effect despite Barancasia’s accession to the EU.  

CLAIMANT cannot be compelled to bring its claim under EU law and denied the option 

of settling a dispute under a consented BIT which remains in effect and which 

unquestionably grants them a broader scope of protection. 

30. Even the CJEU has stressed that an international dispute resolution mechanism 

established by an international agreement, such as a BIT, is compatible with EU law, 

and decisions of the court and/or arbitral tribunal with jurisdiction under that 

instrument will be binding on the CJEU.55  

31. Consequently, no other regime but that established under the provisions of the BC-BIT 

could or should be applied, despite Barancasia’s accession to the EU. As was expressed 

by the AES tribunal,56 EU law is an international law regime, but also a part of national 

legal orders.57 

                                                                                                                                               
51 Problem,p.25,Article 2(2). 
52 Problem,p.26,Article 5. 
53 Problem,p.25,Article 3. 
54 Eureko,¶¶245 et seq.;Eastern Sugar,¶¶159 et seq.;Oostergetel,¶¶75 et seq. 
55 Opinion 1/91,¶¶39-40. 
56 AES,¶7.6.6.  
57 WEISS&STEINER,p.371. 
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32. As YOTOVA has stated,58 EU law regulates rights and obligations of member states 

inter se; but it does not take precedence over BITs in cases where these treaties 

regulate issues concerning investor-State disputes.  

33. Insofar as the arbitration clause set forth in the BC-BIT is a result of the consent of 

both Contracting Parties to provide investors with an additional remedy to settle their 

disputes, CLAIMANT is entitled to seek relief before an arbitral tribunal if it deems it 

more convenient and RESPONDENT is bound to abide by CLAIMANT’s choice, 

irrespective of EU law.59  

b) The BC-BIT has not become automatically ineffective after accession of 

the Contracting Parties to the EU 

34. In addition, the BC-BIT has not become automatically ineffective because of Cogitatia 

and RESPONDENT’s accession to the EU. 

35. This matter has been addressed and decided before. The arbitral tribunal in Eastern 

Sugar held that intra-EU BITs are not automatically terminated by a State’s accession 

to the EU because this is not explicitly provided for in States’ accession treaty to the 

EU or the BIT itself.60 Moreover, the EC itself recognised that intra-EU BITs are not 

automatically terminated by accession of States to the EU when requesting some of the 

Member States to terminate their intra-EU BITs – indeed, why would the EC make 

such “request” where the underlying BITs would have been terminated as a matter of 

law by accession to the EU regime?.61  

                                                
58 YOTOVA,p.412. 
59 Eureko,¶¶219-220. 
60 Eastern Sugar,¶¶147-148. 
61 PRESS. 
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36. In short, no automatic termination of the BIT can be inferred from the BC-BIT itself, 

from any provision of EU law, or the failure of Cogitatia to respond or act on 

RESPONDENT’s intention to terminate the BIT.62  

37. It is axiomatic that treaties must be interpreted “in accordance with their ordinary 

meaning in their context and in light of the object and purpose” of the treaty in 

question.63 64  “[W]hat matters is the intention of the parties as expressed in the text”.65  

This is by now an almost self-evident principle of international law.66 

38. The automatic termination of the BIT would seriously breach CLAIMANT’s rights under 

the BC-BIT in violation of its express text, and it would also infringe any other 

investor’s right whose State had assumed similar obligations. SCHICHO67 has stated that 

investors’ confidence and assurances are: 

“(…) achieved through binding commitments of the host State, which the investor can 

enforce through dispute settlement mechanisms beyond the control of the host State. 

(…) Lack of legal certainty strikes at the very heart of BIT protection”.68 

39. It would not be tenable either to argue, under Article 59(2) of the VCLT,69 that the BC-

BIT was suspended in operation as no intention to suspend the earlier treaty can be 

inferred from the earlier nor from the later treaties, as shown above.  

40. Again, if such result were legally tenable, the EC would certainly not have expressly 

requested EU MS to terminate and/or suspend their intra-EU BITs.70 Thus, even the 
                                                
62 VCLT,Article 26. 
63 Euram,¶166. 
64 El Paso,¶70;AMCO,¶14. 
65 BROWNLIE,p.602. 
66 Id. 
67 SAUVANT&SACHS,p.73. 
68 SCHICHO,p.13. 
69 VCLT,Article 59(2).  
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EC acknowledges that accession to the EU does not constitute abrogation or 

suspension of itra-EU BITs by consent as contemplated in Articles 59(1)(a)71 and 

59(2)72 of the VCLT.73  

41. The BC-BIT continues to be unquestionably valid and in full force under its own terms 

and in light of Article 59 of the VCLT.   In any event, no matter what steps Barancasia 

took to seek to terminate the BC-BIT, that treaty was in full force and effect at all times 

in 2011 during which the investments and expenses incurred in this case were made.  

Whether or not the BC-BIT was terminated later is wholly irrelevant here.  See BC-

BIT Art. 13(3) (ten year survival of protection for investments made prior to 

termination) 

I.  PRE-REQUISITES TO JURISDICTION HAVE BEEN MET. 

42. Article 8 of the BC-BIT requires three conditions be satisfied for jurisdiction:74 (1) an 

investor of a Contracting Party; (2) an “investment” by such investor in the territory of 

the other Contracting Party; and (3) a six-months “cooling off” or “negotiation” period 

prior to the submission of the RA.  

1. Claimant IS AN INVESTOR ACCORDING TO THE BC-BIT  

43. CLAIMANT is indisputably an “investor” protected by the BIT, since any natural or legal 

person of one Contracting Party who invests in the territory of the other is an 

investor.75 

44. The BC-BIT follows the double criterion of the local incorporation and permanent seat. 

CLAIMANT fulfils them both. 

                                                                                                                                               
70 PRESS. 
71 VCLT,Article 59(1)(a). 
72 VCLT,Article 59(2). 
73 PRESS. 
74 Problem,p.28,Article 8. 
75 Problem,p.24,Article 1(2). 
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To be an “investor” as required by Article 8(4) requires we look to the terms of 

Article 1(2) of the BC-BIT for the definition of “investor”, a natural or legal 

person who invests in the territory of the other Contracting Party. CLAIMANT has 

made several investments in RESPONDENT’s territory  

2. CLAIMANT has made investments according to the BC-BIT 

45. There is really no debate that the construction of energy generation facilities in 

Barancasia is an “investment” in Barancasia – to argue otherwise would be frivolous. 

46. The BI defines “investment” broadly.76 See also CSOB.77.   A broad interpretation of 

“investment” is compelled by the Preamble of the BIT:  

"Desiring to develop economic co-operation to the mutual benefit of both Contracting 

Parties (…)" 

47. And there is simply no debate that the territorial requirement of an investment “in 

the territory” of Barancasia has also been met – nothing in the record shows otherwise.  

48. All “investments” share the territorial scope: as seen in ¶¶2-8, CLAIMANT made a 

considerable investment in land and equipment; and also hired personnel, all in Barancasia.  

(ii) CLAIMANT has made investments in accordance with International Law 

49. Even the so-called Salini test – if this tribunal on these facts were implausibly 

inclined to consider it – is amply satisfied.  RSM, that “the soundness of these general 

characteristics”78, referring to the so-called Salini test, whatever caution has been used to 

apply it, is entirely and obviously satisfied here..  

                                                
76 Problem,p.24,Article 1(1). 
77 CSOB,¶64. 
78 RSM,¶240–41. 



 

14 

50. The Biwater tribunal stated that:  

“There is no basis for a rote, or overly strict, application of the five Salini criteria in 

every case. These criteria are not fixed or mandatory as a matter of law. (…).”79 

51. According to SCHREUER,80 it is possible to identify certain features of an investment 

on the basis of international arbitration fora case-law: (i)duration; (ii)contribution to host 

state’s development; (iii)substantial commitment; and (iv)risk.  All are self-evidently 

satisfied here, and no need to discuss them at length is required. 

52. Pantechniki, following the opinion of DOUGLAS,81 noted that two elements of the 

Salini characteristic of an investment (a certain duration and a contribution to the host 

state’s development) are ‘unacceptably subjective’,82 and cannot be obligatory.   But 

electricity-generating facilities are by their nature long-term undertakings and contribute to 

Barancasia’s development almost by definition. 

53. CLAIMANT has been participating in RESPONDENT’s energy market for a long time as 

stated in ¶¶2-8.  

54. Secondly, Beta -its most promising project also jeopardized by RESPONDENT- has 

been in the market for five years as seen in ¶8, and had an expected life span of many years 

more. 

55. Each of the investments made in Barancasia by CLAIMANT shares these temporal 

features. 

                                                
79 Biwater,¶312. 
80 SCHREUER IV,p.139-141. 
81 DOUGLAS,p.190. 
82 Pantechniki,¶36. 
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56. Nothing in the record would suggest that electrical generation projects have a 

duration of less than two to five years, as sometimes required by doctrine and case law 

under Salini to find the existence of an “investment”.83 84  

57. Even if as a result of the host country’s conduct a long term undertaking is cut short, 

that would not impair its temporal feature as in “investment” under Salini.85 

58. Also, contribution to the economic development is just one of the features 

enumerated by Salini, but it is not a BC-BIT requirement – even if there were any debate 

here that electrical generation facilities contribute to development. Biwater held that the 

only three Salini features which should be used as benchmarks of investment are 

contribution, risk and duration, 86  without a separate criterion of contribution to the 

economic development of the host State and without reference to a regularity of profit and 

return.87  

59. Furthermore, in Deutsche Bank AG it was held that:  

“The criterion of contribution to economic development has been discredited 

(…). This criterion is unworkable owing to its subjective nature.”88 

60. In any event, whatever debates may have been occasioned by financial 

“investments” of doubtful contribution to a country’s development, electrical generation 

facilities fall well beyond the scope of such debate, and the Salini factors are discussed here 

solely for completeness, with no suggestion that the investments in “hard assets” here are 

anything but “investments” under the BC-BIT under any conceivable view of the term.  
                                                
83 SCHREUER IV,p.140. 
84 Salini,¶54 
85 MHS,¶44;SCHREUER IV,p.140. 
86 Biwater,¶310.  
87 Deutsche Bank AG,¶295;Saba Fakes,¶56;LESI, ¶90. 
88 Deutsche Bank AG,¶306. 
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61. GÖMMEL has said, following the opinion of Toto, 89  that power plants were 

understood to be contributions to the economic development of the host state. Similarly, the 

provision of the service of general interests (such as electricity) has also been regarded as a 

contribution.90  

62. DOLZER&SCHREUER explain that any significant financial resource or transfer of 

know-how, equipment or personnel will suffice.91 

63. This BC-BIT requirement -as it was written- has the sole intention of excluding 

those cases in which there is no commitment of capital at all. As it will be shown in §A), 

Alfa, Beta and the other twelve projects under dispute got an amount of 690,05692 of 

committed capital. 

64. Moreover, the investment under dispute fulfils the assumption of risk criterion – any 

long-term investment, such as one in electrical generation facilities, is the paradigm of an 

investment “at risk”. Fedax concluded that the occurrence of a dispute for the protection of 

an investment is evidence of the risk taken by investors, but that is an unnecessary 

consideration here.93  

3. CLAIMANT The “cooling off”  requirement was satisfied 

65. Article 8 of the BC-BIT establishes procedural conditions to arbitral jurisdiction: (i) 

a written notification of the claim from CLAIMANT to the host State; and (ii) the settlement 

of the dispute through negotiations if possible. Only after a six-month period from that 

notification is the investor entitled to submit the case to the LCIA.94  

                                                
89 Toto,¶87. 
90 GÖMMEL,p.690.  
91 DOLZER&SCHREUER,p.68. 
92 Problem,p.51. 
93 Fedax,¶40. 
94 Problem,p.28,Article 8(1)(2). 
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66. Regarding the first requisite, on April 20th, 2014 CLAIMANT notified RESPONDENT of 

its intentions to pursue legal remedies under the BC-BIT. 95  The RA submitted by 

CLAIMANT is dated November 2nd, 2014. As of today, almost a year after the notification, it 

is clear that the six-month cooling off period has been exhausted. 

67. The second requirement has been fulfilled as well. The BC-BIT’s clause specifically 

states that negotiations must be carried out “if possible”. RESPONDENT declined to negotiate 

and did not deny this lack of will to engage in a dialog with CLAIMANT in its RRfA.  

Procedural conditions to jurisdiction have thus been plainly satisfied. 

68. Accordingly, all requisites to arbitral jurisdiction under Article 8 of the BC-BIT 

have been satisfied. 

 

  

                                                
95 Problem,p.3. 
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PART TWO: MERITS 

RESPONDENT DELIBERATELY BREACHED THE BC-BIT 

I. RESPONDENT FAILED TO ACCORD FAIR AND EQUITABLE TREATMENT TO 

CLAIMANT 

69. The BC-BIT contains an explicit FET clause in Article 2.2 which reads as follows: 

“Investments of investors of either Contracting Party shall at all times be accorded fair 

equitable treatment (…) in the territory of the other Contracting Party”. 96 

70. The FET standard provided by the BC-BIT is autonomous, broad and flexible. 

71. The specific content of the FET standard should be defined on a case-by-case 

basis.97 In this regard, following what has been confirmed by several arbitral tribunals and 

given that the VCLT is binding to both Contracting Parties, the interpretation rules 

contained in Article 31 should be used to understand the FET clause.98 

72. This provision requires that the interpretation should be performed “in good faith”, 

and on the basis of the “ordinary meaning of the words”, their “context” and regarding the 

“object and purpose of the BIT”.99 Such interpretation of the FET standard has been 

considered as a “general approach”.100 

                                                
96 Problem,p.25,Article 2(1). 
97 Lemire,¶284. 
98 Arif, ¶284;Azurix,¶359;Lemire,¶257;Saluka,¶296. 
99 VCLT,Article 31(1). 
100 Rompetrol,¶197. 
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73. As regards the ordinary meaning, the tribunals in Siemens and Azurix have quoted 

some definitions of “fair” and “equitable”, which mean “just”, “even-handed”, “unbiased”, 

“legitimate”. 101 Even these terms can be considered as vague as the FET term,102 the 

application of the ordinary meaning of the same implies that any unfair or inequitable act 

performed by a government in relation to a protected investment violates the FET 

obligation.103 

74. In this regard, actions do not necessarily require involving an “outrage”, a “wilful 

neglect of duty”, a flagrant insufficiency of State actions or “subjective bad faith” to be 

considered unfair or inequitable.104 

75. In Lemire, the tribunal has clarified that words applied in treaties should be 

understood in context. Context is present in the Preamble of the BIT.105 This is a section 

that sets forth the “object and purpose” of the treaty, reflecting the intentions of the parties 

and the objectives aimed by them.106  

76. In this case, apart from pointing out the “economic co-operation” 107  and the 

stimulation of “business initiatives”,108 the parties are committed to create and “maintain 

favourable conditions for investments of investors”109. Thus, the main purpose of the BIT is 

the stimulation of business initiatives through the creation and preservation of a favourable 

framework for investments. 

                                                
101 Azurix,¶360;Siemens,¶290. 
102 Lemire,¶258. 
103 Inmaris ¶265. 
104 Lemire,¶254. 
105 Lemire,¶264. 
106 DOLZER&SCHREUER,p.32. 
107 Problem,p.24,Preamble¶2. 
108 Problem,p.24,Preamble¶4. 
109 Problem,p.24,Preamble¶3. 
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77. The BIT evidences an active and positive attitude towards investments and the FET 

standard should be interpreted in this direction.  

78. Following this path, and in accordance with what was determined in the Bayindir 

case, the FET standard encompasses the obligation to act in a transparent manner, accord 

due process, prevent arbitrary or discriminatory measures, refrain the exercise of coercion 

and avoid the frustration of investor´s legitimate expectations.110 

79. In this case, RESPONDENT failed to comply with the scope of FET standard 

mentioned above. The reasons include (A) the frustration of CLAIMANT’s legitimate 

expectations, (B) the arbitrary denial of a license for the Alfa project and (C) the violation 

of the transparency standard. 

A) CLAIMANT´s legitimate expectations were frustrated by RESPONDENT. 

80. Expectations are an important component of FET.111 These are built on the legal 

framework and representations offered by the host State, and investors are encouraged to 

rely on them when developing their investments.112  

81. An expectation will be legitimate as long as it relies on the law or specific 

assurances provided by the host State.113 In this regard, the legal framework relied on by an 

investor might consist of treaties, domestic legislation and assurances guaranteed in 

licenses, decrees, and contractual undertakings.114   

                                                
110 Bayindir,¶178. 
111 Duke,¶340;POTESTÀ,p.15;Saluka,¶302. 
112 Arif,¶531;Azurix,¶318. 
113 TELLEZ,p.435. 
114 DOLZER&SCHREUER,p.134. 
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82. In this case, CLAIMANT relied on the BC-BIT, the EU energy standards, the LRE 

and its Regulation, and the licenses it was granted. All these tended to benefit CLAIMANT, 

another condition demanded to configure legitimate expectations.115  

83. Regarding the licenses, TÉLLEZ stresses that legitimate expectations arise when 

foreign investors obtain rights through them. This implies that investors should be protected 

in case of any interference from the government in investors’ rights or any State’s 

repudiation of its legal obligations.116  

84. Although licenses can be considered part of the regulatory framework, they are 

certainly individualized assurances granted by the State.117 RESPONDENT issued licenses 

allowing the functioning of all of CLAIMANT’s power plants, but also, as mentioned in ¶9, 

awarding a FIT scheme for the Beta and the last twelve projects.  

85. Expectations can arise from the general regulatory framework of a country.118 

However, even if the Tribunal considers that the general legal framework and the LRE 

itself are not sufficient, through the issuance of the above-mentioned licenses, RESPONDENT 

assumed a specific commitment towards CLAIMANT.119  

86. The creation, development and restructuring of an investment are decisive steps for 

an investor.120 It is unreasonable to think that long-term investments would only imply a 

single initial decision. Apart from the initial stage, investors as CLAIMANT should take 

different business decisions during the lifetime of the investment.121  

                                                
115 TÉLLEZ,p.434. 
116 TÉLLEZ,p.438. 
117 POTESTÁ,p.28;SCHREUER&KRIEBAUM,p.8. 
118 SCHREUER&KRIEBAUM,p.8. 
119 POTESTÁ,p.31;SCHREUER&KRIEBAUM,p.8. 
120 SCHREUER&KRIEBAUM,p.10;TÉLLEZ,p.433. 
121 SCHREUER&KRIEBAUM,p.4. 
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87. Accordingly, SCHREUER&KRIEBAUM clarify that the existence of legitimate 

expectations must be assessed at the moment when a relevant decision is taken in respect of 

an investment.122  

88. CLAIMANT had legitimate expectations when developing all of its investments. 

These will be analyzed below (i) in the Beta project and the last twelve projects and (ii) in 

the Alfa project. 

(i) Legitimate expectations in the Beta and the last twelve projects 

89. It is undeniable that taking the first step towards an investment is an important 

decision made by an investor. 123  In connection with the photovoltaic energy field, 

CLAIMANT incurred in such decision fourteen times: when investing in Alfa, in Beta and in 

the last twelve power plants. 

90. CLAIMANT’s legitimate expectations should be evaluated at the moment when a 

relevant decision was taken. When deciding to plan, launch and perform Beta and the last 

twelve projects, CLAIMANT relied specifically on the BC-BIT, the energy regulations of the 

EU, the LRE, its Regulation and the licenses granted on them. 

91. In view of the above-mentioned analysis in ¶90, RESPONDENT is bound to grant FET 

to CLAIMANT’s investments.   

92. Following the interpretative association of the FET clause with the “object and 

purpose” of the BIT it is evidenced that Contracting Parties had a positive attitude towards 

the protection of investments, as stated in ¶97.   

93. CLAIMANT considered this every time it took a business decision in connection with 

its investments, reasonably expecting that RESPONDENT would preserve favourable 

conditions for these. 
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94. Regarding the LRE and its Regulation, which were enacted before investing in the 

Beta and the last twelve projects, CLAIMANT relied on the target of a minimum 20% share 

of electricity from renewable sources and the twelve-year duration of the FIT announced by 

the BEA at the granting of the license.  

95. According to this, until that share is achieved, RESPONDENT should implement 

measures to stimulate the production of energy from renewable resources.124 In view of 

this, CLAIMANT expected not to have any measures demotivating the achievement of such 

percentage. 

96. Regarding the duration of the FIT granted through the issuance of the license, 

Article 4 of the LRE provided a twelve-year period.125 

97. The referenced FIT published by the BEA and currently in force when the licenses 

were issued for the Beta and the last twelve projects was of 0.44 EUR/kWh. This was the 

FIT that RESPONDENT promised and CLAIMANT expected would last for twelve years. The 

possibility that said FIT could be reviewed was not addressed in the LRE. 

98. In addition, the FIT was calculated on the basis that the average annual return for 

investments performed on licensed renewable projects should be 8%.126 Accordingly, 

CLAIMANT planned and performed its investments in Beta and the last twelve power plants 

on the grounds of such return.   

99. RESPONDENT, as a member of the EU, is bound by certain energy policies, such as 

the “2020 Climate and Energy Package” which consists in a policy framework to achieve: 

amongst, a 20% share of energy from renewable resources.127   
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100. The Directive 2009/28/EC assigns different mandatory national targets to each 

MS.128 In the present case, it remains unknown the national target assigned to RESPONDENT 

by the EU. Neither it is known if RESPONDENT has achieved the target or if it is expected to 

reach it by 2020. 

101. This Directive clarifies that these targets lower investors’ uncertainty and promote a 

regular development of technologies applied to renewable energy.129  

102. The REP Report suggests that current policies in member states should be continued 

and further measures should be taken.130 Photovoltaic energy is the third most important 

contributor to the electricity produced from renewable sources.131 This means that given 

RESPONDENT’s commitment towards EU and following the active deployment of 

photovoltaics in other member states132. 

103. Moreover, by achieving the “20-20-20” targets, the EU is fostering a growth strategy 

that includes new jobs, reinforces EU’s competitiveness and allows a generation of “green 

growth”.133 

104. On November 2013, the EC published a guide for government intervention in the 

electricity sector, announcing that unpredicted or retroactive changes to the support 

schemes must be avoided. Likewise, it clarifies that legitimate expectations concerning the 

returns on investments must be respected.134 
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133 ECCA. 
134 ECGE. 



 

25 

105. At this point, coinciding with ¶40, it is clear that the purposes and provisions of the 

LRE and the goals of the EU energy policies are deemed to be perfectly compatible. 

Therefore, CLAIMANT could reasonably expect RESPONDENT to implement and preserve 

favourable domestic measures to promote the development of RE sources such as the 

photovoltaic power plants. 

106. Likewise, CLAIMANT expected RESPONDENT would not adopt any measures 

hindering the achievement of the Community goals. Unfortunately, it did.  

107. Through the amendment in Article 4 of the LRE, a sudden and disadvantageous 

change was introduced by RESPONDENT in the FIT regime. The provision was replaced in 

all its terms.135  

108. According to the amendment, the FIT can be adjusted annually and the rate will 

depend on “the cost of the best available technology”.136 This means that if technology 

improves, development costs will decrease. Consequently, if new advances were 

introduced, the next FIT will be even smaller than the current FIT mentioned in ¶11. 

109. In view of the unfavourable shift introduced in the regulatory framework, 

CLAIMANT’s legitimate expectations on the grounds of the BC-BIT protection standards, the 

EU energy aims, the LRE, its LRE Regulation, and its licenses, were frustrated. 

110. The detrimental change in the regulatory framework makes evident that 

RESPONDENT neglected the preservation of the advantageous framework aimed by the BC-

BIT. Therefore, favourable conditions were not maintained. 

111. Likewise, RESPONDENT’s actions have been inconsistent and unreasonable with the 

aims pursued through the LRE. Given the sudden 66% reduction of the FIT rate, Beta was 

allowed the original FIT for only 2 years of the promised twelve. The last twelve projects 
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were granted the same FIT for only six months. In none of these cases, the promised 

twelve-year period was respected. 

112. It is undisputed that RESPONDENT has not achieved the 20% share of electricity 

pursued by the LRE.137 Through the amendment of Article 4, said target is further away. 

113. As a result of the application of the new FIT, RESPONDENT established a rate that 

would only benefit projects with new technology, condemning CLAIMANT’s Beta project to 

a different treatment from other licensed projects.  

114. Even though reduction in the FIT will still allow an average annual return of 8%,138 

this will only be possible due to the decrease in the costs solar panels if new ground-

breaking technology is applied.139 

115. Special installations are required in order to take advantage from the reduction in 

costs. Due to the fact that Beta operated with older technology, CLAIMANT has not taken 

advantage of the lower costs provided by the newer technology. Consequently, after the 

decrease in the FIT, CLAIMANT has not been assured the 8% return rate on Beta. 

116. RESPONDENT has not provided any explanation for the differential and 

disadvantageous treatment. RESPONDENT has not clarified why some projects under the 

same regulatory framework were suddenly undermined in their guarantee return. 

117. Moreover, in order to afford the new technology and maintain the expected 

minimum average annual return, RESPONDENT is forcing CLAIMANT to replace the 

established installation of Beta. Apart from being damaged by the measure, RESPONDENT is 

condemning CLAIMANT to incur in further costs. 

118. As a result of the way investments were discouraged by the measures adopted, the 

EU energy goals were hindered, dismissing the REP Report suggestions. 
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119. On the alternative, CLAIMANT recognizes the possibility that the Tribunal might 

consider the classic approach according to which legitimate expectations should be 

assessed on the basis of the legal and business framework which the investor took into 

account at the moment when it had decided to invest and/or made the investment.140  

120. Even following this approach, still Beta and the last twelve projects were launched 

after the LRE and its Regulation were enacted, relying on the same regulatory framework 

analyzed above when undertaking its projects.   

121. This is the view followed in cases such as BG and Duke.141 Likewise, in Saluka and 

Tecmed, the host State has assumed the obligation to respect and avoid the frustration of the 

legitimate and reasonable expectations taken into account by an investor when performing 

the investment.142 

122. Regardless of the approach taken by the Tribunal, if RESPONDENT cancels the 

promised assurances on which the investor had built legitimate expectations, the FET is 

being violated. 143 

123. In order to plan their investments, investors consider the importance of “stability”, 

“predictability” and “consistency” of the regulatory framework. 144  It is evident that 

CLAIMANT was victim of RESPONDENT’s contempt for investments and projects initiated in 

the RE sector.  
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124. POTESTÀ suggests that upon a significant change in the regulatory framework and in 

order for this not to be abrupt, the host state should provide adequate warning and adopt 

transitional measures.145 In this case, none were taken.  

125. Consequently, the modification unexpectedly introduced by RESPONDENT failed to 

comply with the policy according to which alterations in the policy framework should be 

gradual and predictable.146  

126. In this respect, the tribunal in ADC determined that State’s right to regulate is not 

unlimited. On the contrary, the exercise of such right should be limited by the compulsory 

protection standards from the BIT.147 

127. In the present case, the limits to the State’s right to regulate were not considered by 

RESPONDENT and the predictability and consistency of the regulatory framework were 

dismissed, depriving the returns CLAIMANT expected. 

128. In conclusion, RESPONDENT not only failed to accord a predictable regulatory 

framework, but also frustrated CLAIMANT’s legitimate expectations in connection with the 

investments made in Beta and the last twelve projects. Consequently, RESPONDENT 

breached the FET standard. 

1. Legitimate expectations in the Alfa project 

129. CLAIMANT developed its Alfa project on the basis of the protection standards 

contained in the BC-BIT, the EU energy standards, and RESPONDENT’s domestic regulatory 

framework composed by the LRE and the LRE Regulation. 
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130. Following the approach suggested by SCHREUER&KRIEBAUM in ¶107, two relevant 

decisions should be considered in the Alfa project: the introduction of the investment, and 

the determination adopted by CLAIMANT to continue with the same. 

131. When the Alfa project was launched, CLAIMANT relied on the protection standards 

contained in the BC-BIT, as mentioned in ¶112, and the energy standards encouraged by 

the EU, as described in ¶120. 

132. As a result of CLAIMANT monitoring RESPONDENT’s legislative processes 148 

CLAIMANT noticed that a new law would be introduced in RESPONDENT’s regulatory 

framework.149 As stated in ¶4, this possibility and the effective enactment of LRE on May, 

2010 contributed in CLAIMANT’s decision to continue with the Alfa investment project. 

133. If a favourable shift is introduced in the regulatory framework during the existence 

of an investment, legitimate expectations may also arise from the new provisions. Bearing 

in mind the relevant business decision of continuing with the investment taken on the basis 

of the new law, legitimate expectations contemplated by CLAIMANT at this stage should 

have also been protected by RESPONDENT.150    

134. According to the LRE, one of the main objectives of RESPONDENT’s energy policy is 

the development of RE sources to allow the production of electricity. Other aims are also 

mentioned in Article 1 of the LRE, such as the promotion of new technologies, the 

reduction of energy imports and the decrease in the dependence of energy sources based on 

fossil fuels.151 

135. In this path, the following FIT support scheme was introduced in RESPONDENT´s 

regulatory framework through the enactment of the LRE: 
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“The development of renewable energy sources, including photovoltaic power plants, shall 

be encouraged by fixing general feed-in tariffs to be provided for the purchase of energy 

from licensed renewable energy producers”.152 

136. FITs are recognized as one of the best and most effective economic mechanisms to 

stimulate the utilization of RE sources and specifically, the promotion of solar 

photovoltaics.153 This scheme has had a crucial role in the development of photovoltaics, 

which involves high costs and a long period of investment recovery.154  

137. Complementing the above-mentioned provision, Article 3 of the LRE Regulation 

states the possibility of receiving a license for developing “existing or new photovoltaic 

capacity”.155 Given the fact that Alfa was an already existing project and that no further 

restrictions were contained by the LRE nor its Regulation, CLAIMANT reasonably expected 

being allowed a license with the FIT scheme.  

138. In addition, it must be taken into account that in order for Alfa to be operated in the 

RE sector, CLAIMANT had been previously subject to an authorization process and granted a 

license by RESPONDENT to be connected to the grid.156 This means that Alfa project counted 

with RESPONDENT’s prior approval. 

139. Moreover, since the date RESPONDENT allowed CLAIMANT to operate the Alfa 

project in its territory, no objection to its functioning as provider of a public service was 

made. In case that CLAIMANT was not complying with the requirements needed to operate 

as a RE provider, it would have been removed the permission to continue being connected 

to the grid. This was not the case. 
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140. CLAIMANT determined the continuance of the investment in its Alfa project on the 

basis of the provisions contained in the LRE and its Regulation. These meant a favourable 

change in the regulatory framework which encouraged CLAIMANT to preserve its project in 

RESPONDENT’s territory. A fixed FIT scheme was the key mechanism through which 

RESPONDENT not only encouraged new investors’ initiatives but also motivated the 

preservation of the existing investments. 

141. As a result, CLAIMANT reasonably expected to be granted by the BEA a license with 

a FIT for the Alfa project.  

142. RESPONDENT unexpectedly and arbitrarily denied CLAIMANT’s request for license, as 

discussed in §B). This frustrated CLAIMANT’s legitimate expectations when deciding to 

continue with the investment on the Alfa project, bringing about a violation of the FET 

standard. 

B) RESPONDENT´s denial to grant the Alfa solar project a license was arbitrary 

143. It is undisputable that the FET standard contains the prohibition of arbitrary 

measures. This means that if the investment is subject to a treatment from the host State 

that is capricious, the FET standard will be violated.157 

144. Lauder and OEPC considered the definition of arbitrary conduct provided by the 

Seventh Edition of Black’s Law Dictionary, stressing the dependence on “individual 

discretion” and the lack of “reason or fact” basis.158 Accordingly, RESPONDENT incurred in 

arbitrariness when denying a license to CLAIMANT. 
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145. Alfa was an already existing project when the LRE was enacted. After being 

accorded a license,159 it was connected to the grid and became operational in January, 

2010.160 As mentioned in ¶¶159-160, its operations where authorized by RESPONDENT.  

146. However, the BEA arbitrarily denied a license requested for the Alfa project arguing 

that the FIT would only be available for new projects, not for existing ones. 

147. A measure that is “not based on legal standards but on discretion” can be considered 

arbitrary.161 In this case, apart from not being contained among the provisions of the LRE 

nor its Regulation, the argument given by RESPONDENT infringed Article 3 of the LRE 

Regulation, which sets forth the possibility of receiving a license for developing existing 

photovoltaic capacity. 162  Through the denial, RESPONDENT dismissed the mentioned 

provision. 

148. Moreover, by invoking “confidentiality obligations” regarding the criteria adopted in 

the approval proceeding,163 the BEA acted in an unclear and confusing manner.  This vague 

justification given to understand the reasons behind the denial amounts to arbitrariness164, 

since no further information was provided. 

149. RESPONDENT failed to demonstrate that the decision taken by the BEA was 

objective and reasoned.165 In this respect, as criticized in Lemire, a decision that lacks of 

reasoning represents a meaningful weakness of the administrative procedure through which 

licenses are issued.166 
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150. Furthermore, as soon as the denial was issued, CLAIMANT avoided starting internal 

court actions against the BEA. As the investor in the Lemire case, CLAIMANT might have 

felt threatened that future projects would not be granted a license and therefore, preferred to 

preserve its relationship with RESPONDENT.167 

151. In light of the above, RESPONDENT incurred in an arbitrary decision, breaching the 

FET standard. 

C) RESPONDENT violated the transparency standard by not informing CLAIMANT 

about the changes in the regulatory framework beforehand.  

152. Lack of transparency is incompatible with the FET that should be ensured to 

investors.168 According to KOTERA, transparency might have a relevant meaning in the 

aspect of investment protection.169  

153. In Tecmed, the host State is expected to act “transparently” so as to allow its foreign 

investors know “beforehand” all the regulations which affect their investments.170  

154. Likewise, Saluka confirmed that a foreign investor protected under the BIT is 

entitled to expect that a host State will not act in a non-transparent manner.171  

155. In this case, CLAIMANT was excluded from relevant information. RESPONDENT did 

not act transparently because it did not give CLAIMANT the opportunity to know about the 

changes in the regulatory framework before these were adopted. This is because CLAIMANT 

was not invited to participate in the private hearings performed on November 2012.  
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156. Only some industry representatives and shareholders were called to attend the 

hearings, excluding CLAIMANT from the possibility to know about the change in regulation 

in advance and plan its investments accordingly. 

157. Through this secretive behavior, CLAIMANT became aware of the change in the FIT 

after the amendment was enacted.172  

158. As an investor in the RE industry, CLAIMANT should have been given by 

RESPONDENT the same opportunity other investors had of knowing about the 

disadvantageous, upcoming change and expressing their opinion on the amendment.173 This 

conduct built up an unpredictable framework that undermined CLAIMANT’s investment and 

commercial planning. 

159. This was certainly not consistent with the transparency standard provided for by the 

FET.   
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PART THREE: REMEDIES 

160. CLAIMANT’s investments were performed relying on the BC-BIT protection 

standards and RESPONDENT’s national legislation. Given the change introduced to the FIT, 

CLAIMANT has been suffering a loss in the expected profits. 

161. Article 2 of the ILC Articles establishes the conditions necessary to configure an 

internationally wrongful act of a State: 1) the act should be attributable to the State and 2) 

the act should violate a State’s international obligation.174 

162. Following Article 1, every internationally wrongful act committed by a State leads 

to its international responsibility175 and the obligation to i) cease the conduct; ii) grant 

restitution; and iii) to the extents he former measures do not wipe the consequences of the 

international wrong, award compensation.  

163. Those solutions are the result of a constant flow of decisions by the ICJ and several 

other tribunals, which resulted in the proposition that “refusal to fulfil a treaty obligation 

involves international responsibility”176. 

164. This principle has been repeatedly affirmed by tribunals.177 In Rainbow Warrior, the 

tribunal stressed that: “Any violation by a State of any obligation, of whatever origin, gives 
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rise to State responsibility”.178As a result, internationally wrongful acts committed by a 

State amount to international responsibility.179 

165. As regards the first requirement of Article 2, the change in the legislation was 

performed by the Barancasian Parliament180. Consequently, the amendment is attributable 

to RESPONDENT, having been enacted by a state organ. 

166. Regarding the second condition, Article 12 of the ILC Articles defines a breach of 

an international obligation as a State´s action, which “is not in conformity with what is 

required of it by that obligation”.181 At this point, it must be clarified that obligations 

contained in BITs are international obligations of a State. Therefore, the protections 

provided by the BC-BIT are international obligations of RESPONDENT and Cogitatia. 

167. The official commentary to Article 12 of the ILC Articles includes the premise that 

a violation of an international obligation can be caused through the enactment of a law or 

amendment by the State. 182  This means that the incompatibility of the amendment 

introduced on Article 4 of the LRE with the BC-BIT´s protections have brought about a 

breach in RESPONDENT’s international obligations.  

168. In addition, it should be considered that although the amendment to Article 4 of the 

LRE has been an exercise of RESPONDENT’s sovereign power, this is no ground for. 

exemption. As clarified by FEIT, an act can imply a breach of an international obligation 

while being lawful within the internal legislation.183 

169. In light of the above, it should be concluded that the actions described amount to 

answerable internationally wrongful acts of RESPONDENT.  
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170. Therefore, CLAIMANT requests the tribunal to order the rescission of the amendment 

performed to Article 4 of the LRE. Alternatively, CLAIMANT seeks to continue receiving 

the 0.44 EUR/kWh tariff for the remaining period. In either situation, CLAIMANT asks for 

the damages suffered due to the differences in tariffs during the period they occurred. 

I. RESPONDENT MUST BE ORDERED TO RESCIND THE AMENDMENT TO ARTICLE 4 OF 

THE LRE. 

172. According to the amendment, the FIT will be reviewed and adjusted annually.184 

The possibility that conditions might change every year has brought about uncertainty 

among investors. Therefore, the viability of existing investments as well as the 

introduction of new ones have been discouraged by this measure. 

173.  CLAIMANT’s petitions are for actual, non-speculative damages, which are due under 

international law and the BIT. 

174. According to customary International Law, restitution is considered a primary form 

of reparation against an international wrongful act. 185  Restitution allows the re-

establishment of the status quo ante,186 and consequently, it is the remedy that most 

strictly complies with the reparation principle established by the PCIJ in the Chorzów 

Factory case.187 

175. Funnekotter recognized that although many years have passed, Chorzow is seen as 

“the most authoritative exposé of the principles applicable in this field”. These 

principles are still valid today.188  

176. Following such decision, the purposes of reparation include not only the elimination 

of all the consequences arisen from the wrongful act, but the restoration of the situation 
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185 RIPINSKY&WILLIAMS,p.55. 
186 SCHREUER I,p.326; ILC Articles,p.96,Article 35(2). 
187 CRAWFORD,p.509. 
188 Funnekotter,¶110. 



 

38 

that existed before the commission of the act.189 Therefore, a juridical restitution 

should be awarded, allowing the “revocation” of a legislative measure, which has been 

enacted as a breach of a “rule of International Law”.190 

177. The ILC has also found throughout the years that restitution should be maintained as 

a primary remedy191 and Articles 34 and 35 ILC Articles support this view.192  

178. Article 34 lists the different forms of reparation and mentions “restitution” in the 

first place.193 Article 35 provides the institute of restitution, by clarifying not only its 

meaning and conditions, but by determining that the same is an obligation that should 

be fulfilled by every State responsible of an international wrongful act.194  

179. CLAIMANT is willing to continue with the development of its photovoltaic power 

plants in RESPONDENT’s territory. These involve capital-intensive and long-term 

projects. If an ongoing relationship between the investor and the host State is to be 

preserved, a juridical restitution order against Respondent will be the most appropriate 

remedy.195 

180. This reasoning was present in the Arif case, when the Tribunal has pointed out that 

“restitution is more consistent” with the aims of BITs, by allowing the preservation of 

the investment and the investor-host State relationship. This is the reason why in this 

case, and although claimant insisted on damages, the Tribunal has ordered restitution 
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and compensation alternatively, providing a last chance for Claimant to preserve the 

investment.196 

181. In view of the above, an order to rescind the amendment on Article 4 of the LRE 

would mean a proper reparation against the internationally wrongful act suffered by 

CLAIMANT. As mentioned before, this measure will be an appropriate mechanism to 

allow CLAIMANT and other investors in the renewable sector to continue with the 

development of their projects. 

182. In the case RESPONDENT is ordered to rescind the amendment, the damages suffered 

from January 1st, 2013 to the date when the tariff is re-established should be awarded, 

in order to grant full compensation and restore this situation to prior circumstances. 

183. Calculation of said damages will be done in the following §A). 

II. IN THE ALTERNATIVE, RESPONDENT MUST BE ORDERED TO KEEP PAYING THE PRE-

2013 TARIFF TO CLAIMANT. 

185. In case that restitution is not awarded, RESPONDENT should be made bound to 

continue paying the 0.44 EUR/kWh tariff to CLAIMANT. According to the original 

Article 4 LRE, this tariff was expected to last for twelve years197. Therefore, the 

promised tariff should be paid for the remaining ten years in connection with Beta and 

eleven and a half years in connection with the last twelve projects. 

186. RESPONDENT has freely adhered to this long-term obligation. By demanding the 

payment of the pre-2013 tariff for the remaining period through a specific performance 

order, RESPONDENT will only be requested to accomplish its commitment. 

Consequently, it cannot be alleged at this point that such an order would be an 

unlawful interference in its domestic sphere  

                                                
196 Arif,¶570-571. 
197 Problem,p.31,Article 4. 



 

40 

187. International tribunals have an inherent power to order specific performance and so 

it is not necessary to have it expressly granted.198 This view was applied in the Enron 

case, where the tribunal stressed the broad power of tribunals to settle measures 

demanding “performance or injunction”.199 Accordingly, neither the BC-BIT nor the 

LCIA rules preclude the possibility of specific performance as relief.  

188. Article 29 ILC Articles provides the figure of “continued duty of performance”.200 

This is a principle that states that the commitment of an internationally wrongful act 

does not affect the duty of the State to continue performing the obligation it has 

breached. 

189. As analyzed before, the protection standards provided by the BC-BIT remain in 

force. This means that although the legislative amendment passed by the Barancasian 

Parliament, RESPONDENT still has the duty to comply with the obligations it has 

assumed with CLAIMANT.  

190. Likewise, and since the amendment, the breach to the BC-BIT has a continuing 

character because it is prolonged in time. In this respect, an SCC Tribunal has 

determined that if the violation to an international obligation is of a lasting character, 

there is also a continuing duty of the party to comply with the obligation breached.201 

Accordingly, Article 29 ILC Articles allows CLAIMANT to request the payment of the 

pre-2013 tariff for the remaining period.  

191. In Nykomb, the Republic of Latvia had failed to pay Windau, a company owned by 

the investor, the double-tariff expected for the electricity delivered during an eight-year 

period. On the contrary, it only paid 0.75 of the average tariff. Hence, the Tribunal 

decided to order specific performance in favor of the investor, involving the future 
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payment of the double tariff to Windau, in compliance with a Contract and for the rest 

of the mentioned period.202  

192.  The Al-Bahloul  tribunal also considered specific performance in the case, ordering 

a mandatory issuance of exclusive licenses in favor of claimant. Although the Tribunal 

has confirmed an international tribunal's power to order specific performance203, it has 

finally decided that the implementation was “materially impossible.”204 

193. The reasons argued by that Tribunal to deny the specific performance claim were i)  

that claimant had left the territory 9 years ago; ii) during that period, it did not perform 

any activities in the host country or elsewhere; iii) the claimant party didn’t have a 

working relationship with the host State.205 

194. None of these elements are present in this case. CLAIMANT has not left 

RESPONDENT´s territory since it has started investing; it is still operating and planning 

on expanding its projects, helping RESPONDENT to achieve its goal of 20% share of 

electricity from renewable sources. For these reasons, the Al-Bahloul test should not 

apply. 

195. Last but not least, RESPONDENT may argue that a specific performance order is “not 

practically enforceable”.206 At this point, the tribunals in Micula207 and in Al-Bahloul208 

have clarified that remedies and enforcement are distinct concepts. Therefore, a 

tribunal should not be precluded from ordering it on such grounds.209  

                                                
202 Nykomb, p.41,p.44. 
203 Al-Bahloul,¶47. 
204 Al-Bahloul,¶63. 
205 Al-Bahloul,¶54. 
206 STEPHENS-CHU,p.686. 
207 Micula¶166. 
208 Al-Bahloul¶50. 
209 Micula,¶166. 
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196. In conclusion, although the different adjustments that will be applied to the FIT in 

the future, RESPONDENT has the continuing duty to keep fulfilling its obligations. This 

implies continue paying the promised pre-2013 tariff during the remaining period. 

Accordingly, an order of specific performance involving the payment of 0.44 

EUR/kWh tariff in favor of CLAIMANT is a rightful remedy 

197. In case RESPONDENT is ordered to pay CLAIMANT the expected tariff, the damages 

suffered from January 1st, 2013 until the date when the tariff is re-established should 

be awarded, in order to gran full compensation and restore this situation to prior 

circumstances. 

A) Calculation of damages 

198. Calculation of damages for the Alfa Project is based on Kovic’s annexes, analyzing 

the differences in tariffs from July 1st 2010, when the tariff under the LRE began, to 

December 31st, 2016, incluiding any delays by RESPONDENT in complying with any 

award against it.  

199. Alfa Project 

 
2010 2011 2012 2013 2014 2015 2016 Exhibit 

Operating 

Hours 
1.253 1.445 1.638 1.840 1.840 1.840 1.840 Annex 1 

(A) 

Expected 

Tariff 
€0,3205 €0,4400 €0,4400 €0,4400 €0,4400 €0,4400 €0,4400 Annex 1 

(A) 

Allowed 

Tariff 
€0,2009 €0,2029 €0,2050 €0,2071 €0,2092 €0,2113 €0,2134 Annex 1 

(A) 

Tariff 

Differential 
€0,1195 €0,2371 €0,2350 €0,2329 €0,2308 €0,2287 €0,2266 Annex 1 

(A) 
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Revenue 

Loss 
€4.493 €10.279 €11.549 €12.855 €12.740 €12.623 €12.505 Annex 1 

(A) 

NPV of 

Revenue 

Loss as of 

January 1st 

2013 

€5.446 €11.537 €12.002 €12.370 €11.351 €0.414 €9.552 Annex 1 

(A) 

Total 

Damages as 

of  January 

1st 2013 

€72.671 
       

 

200. Calculation of damages for the Beta Project and the 12 remaining projects are 

calculated from January 1st, 2013, moment from which the tariff was retroactively 

decreased. Coincidentally with the calculation for the Alfa Project, we consider tariffs 

will be re-established as from January 1st, 2017. Total damages result from adding the 

NPV of revenue loss throughout the years. 

(ii) Beta Project 

 
2013 2014 2015 2016 Exhibit 

Operating 

Hours 
1.910  1.910  1.910  1.910  Annex 1 (B) 

Expected 

Tariff 
€    0,4400  €   0,4400  €    0,4400  €   0,4400  Annex 1 (B) 

Allowed Tariff €    0,1500  €   0,1500  €    0,1500  €   0,1500  Annex 1 (B) 
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Tariff 

Differential 
€    0,2900  €   0,2900  €    0,2900  €   0,2900  Annex 1 (B) 

Revenue Loss €    16.614  €   16.614  €    16.614  €   16.614  Annex 1 (B) 

NPV of 

Revenue Loss 

as of January 

1st 2013 

€    15.987  €   14.803  €    13.706  €   12.691  Annex 1 (B) 

Total Damages 

as of January 

1st 2013 

€    57.187  
    

 

(iii) 12 remaining Projects 

 
2013 2014 2015 2016 Exhibit 

Expected 

Revenue 
€145.696  €273.181  €291.393  €291.393  Annex 3 

Revenue at 

Reduced Tariff 
€49.669  

 

   

€93.130 €99.338 €99.338 Annex 3 

Damages 

Suffered by 

Vasiuki 

€96.027  €180.051  €192.054  €192.054  Annex 3 
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NPV of 

Damages as of 

January 1st 

2013 

€99.794  

 

   

€173.254 €171.115 €158.440 Annex 3 

Total Damages 

as of January 

1st 2013 

€602.603  
    

 

III. IN THE ALTERNATIVE, RESPONDENT SHOULD BE ORDERED TO PAY FULL 

COMPENSATION FOR THE DAMAGES SUFFERED.  

201. In case this Tribunal finds that revoking the amendment or continuing the payment 

of the pre-amendment tariff to CLAIMANT is not possible, CLAIMANT should be 

awarded full compensation. 

202. Prior to analyzing the quantum of the damages, we need to establish the standard of 

compensation under which CLAIMANT seeks reparation. 

203. As stated above,  in Chorzów210 it was recognized that reparation must re-establish 

the situation to the moment before the illegal act, or to what it would have been if it 

had not been committed. It is clear it would be unfair to remedy both legal and illegal 

acts in the same way, as was already stated in §I.-  

204. As per this principle, CLAIMANT requests full compensation under the rules 

embodied in Article 36 of the ILC Articles. 

205. The key element to analyze this issue is how CLAIMANT’S investment suffered a 

substantial diminution of its value due to the change in the regulations. CLAIMANT will 

                                                
210 Chorzów,p.47. 
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do this by analyzing the but-for scenario, that is, how revenue would perform with and 

without the damaging actions. 

206. Revenue loss is calculated multiplying the operating hours of each plant by its size 

in kW and by the tariff differential. The tariff differential is calculated by subtracting 

the expected tariff with the allowed tariff.211 

207. CLAIMANT has been cautious and conservative not to include any further decrease in 

the tariff in the calculation of damages. 

208. With regards to the basis for the quantum of damages, expert Marko Kovic states 

that RESPONDENT has harmed CLAIMANT in three ways which will be addressed 

separately. 

A) Alfa’s arbitrary denial of license.  

209. The first is the arbitrary denial of license for the Alfa project, as stated in §B). 

210. The Alfa project was not granted the €0.44/kWh tariff despite having the 

characteristics the LRE described as necessary for the tariff to be implemented, as 

mentioned in ¶167. The difference between tariffs result in damages for a total of 

€120,621.212 That is the amount of money CLAIMANT lost due to RESPONDENT’S 

unjustified modification of the fixed FIT. 

B) Damages for the Beta Project.  

211. Beta was granted the tariff only for two years. Then, it suffered a decrease of nearly 

two-thirds of its revenue from tariffs as was described in ¶125. Nevertheless, costs for 

the project remained the same. The only thing that was affected was the possibility to 

cover those costs with revenue. This created an imbalance for CLAIMANT, since it had 

                                                
211 Problem p.51,Annex No.1A and B. 
212 Problem p.24,Annex No.1(A) 
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anticipated a recovery of its investment from that tariff, and to pay off the debts 

contracted to create clean energy in RESPONDENT's territory.  

212. Lost profits suffered from January 1st, 2013 need to be compensated. RESPONDENT’s 

shift in policy resulted in losses of €123,261213 for the company, derived from the 

difference between the tariff originally granted and the tariff allowed after the 

amendment. 

C) Damages for wasted expenditures.  

213. As a result of RESPONDENT’s wrongful actions, CLAIMANT’s land, solar panels and 

equipment suffered a substantial depreciation caused by the modification to the tariff as 

described in ¶10. 

214. In PSEG,214 the tribunal found that expenses that became futile due to the breach of 

the BIT should be awarded as compensation. In this case, the construction of the power 

plants had not started, but the tribunal understood that the capital spent in connection 

with the investment should be protected. 

215. For these expenses to be recoverable, RIPINSKY states that they need to have some 

characteristics: i)a link to the investment, ii)a link to the investor and iii)be reasonable 

to the nature of the investment. All of these elements are present and have been proven. 

215 

216. As stated in MTD,216 eligible expenditures have to be made for the purpose of the 

investment. In this case, it is clear that the expenses made in land and solar panels 

relate to the investment. 

                                                
213 Problem  p.49,Annex No.9 
214 PSEG,p.78. 
215 RIPINSKY&WILLIAMS p.266. 
216 MTD,¶239. 
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217. ii) In this case, it was CLAIMANT who directly disbursed the money needed for the 

expenses.217 No other company or subsidiaries were involved. 

218. iii) Following the analysis made in Himpurna,218 CLAIMANT needs only to prove 

that expenses were made. It is up to RESPONDENT to claim and then prove there is no 

reasonable connection. That has not happened in these proceedings. In the present case, 

proof of such expenses is presented in Annex No. 9.219 

219. On July 1st 2012, the BEA granted the €0.44kW/h tariff for the remaining 12 

projects.220 Consequently, CLAIMANT spent substantial sums of money. Just six months 

later, the tariff was cut. 

220. In Phillips,221 the tribunal granted damages because it considered that the capital 

expenditure program was largely completed, and that expected profits would come in 

the future. Accordingly, CLAIMANT has heavily invested in RESPONDENT’S  territory, 

but is yet to receive the benefits from that investment. 

221. From 2011 to 2013, CLAIMANT invested almost half a million euros in land and 

panels alone,222 expecting to recover its investment in the years to come, which was 

made impossible by RESPONDENT’s actions.  Expenses claimed under this item are for a 

total of €690,056.223 

222. Regarding land value, CLAIMANT has proven that the modification of the FITs has 

affected CLAIMANT’S investment. When CLAIMANT acquired the solar plots, they were 

                                                
217 Problem p.49,Annex No.9. 
218 Himpurna,¶258. 
219 Problem p.49,Annex No.9. 
220 Problem p.21. 
221 Phillips Petroleum,¶157. 
222 Problem p.51. 
223 Id. 
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400% the buying price.224  Its price had increased rapidly due to the economic 

incentives relating to RE. As of the amendment, the increase in value has stopped 

dramatically.225 

223. CLAIMANT is an experienced investor in this area. Its investment was long-term and 

it had plans to expand its projects. It was much easier to initially rent those lands, and 

recover the investment in a shorter term. But CLAIMANT trusted in RESPONDENT’S 

government and decided to deepen its commitment in the country by owning the land it 

had worked on. 

224. An alternative to this second issue is that CLAIMANT continues with its projects but 

is forced to accept the €0.15kWh rate. CLAIMANT has already incurred in all the 

necessary costs to establish its plants. With the change in tariff, only its profits will be 

affected, since costs will remain constant. Now again, costs have already been 

assumed, and only revenue and the ability to cover those costs with revenue changes. 

225. The modification of the legal framework has caused CLAIMANT a loss of profits due 

to the difference between the promised tariff and the €0.15kW/h rate. The net value of 

damage under this item for the remaining Projects is €1,427,500.226 

D) Future Projects.  

226. CLAIMANT had established a permanent, long-term and committed investment. It 

suffered losses related not only to existing investments, but also to future ones. 

CLAIMANT had plans of expanding which are now hesitant. This creates a huge 

detriment both to the company and to RESPONDENT’s economy.  

                                                
224 Problem p.59,Clarification No.29. 
225 Problem p.51. 
226 Problem p.49,Annex No.9. 
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227. This affects CLAIMANT’S expected revenue for future projects, which will be 

reduced because of the review of the feed in tariff. The amount due under that item is 

equal to €765,835.227 

228. Beta’s performance was extraordinary. Its design capacity was 21% but it worked at 

21.8%.228 CLAIMANT’s petition for damages for these future projects is based on this 

projections. According to what was established in Vivendi,229 a Claimant can prove the 

certainty of lost profits by presenting sufficient proof of its performance in similar 

circumstances.  

229. In this case, CLAIMANT can prove that all the experience with Alfa resulted in an 

much more efficient Beta Project, which not only worked at almost double the capacity 

of the first Project, but also that it worked better than the expected capacity.230 Still, 

CLAIMANT is being conservative and is calculating its expected revenues at the design 

capacity,231 not the actual capacity CLAIMANT can achieve, nor even a higher one that 

could be achieved.   

E) Intangible losses. 

230. Finally, CLAIMANT is asking for compensation for the non-material damage 

suffered. SABAHI states that three types of moral damages exist.232 The first one is 

damage done to an individual, which cannot be suffered by legal persons.  

231. The second type of moral damages results from the loss of reputation or credit, and 

is separate from material loss. Due to RESPONDENT’s actions, CLAIMANT has 

                                                
227 Problem p.50 
228 Problem p.51. 
229 Vivendi,¶8.2.7. 
230 Problem p.53. 
231 Problem p.51. 
232 SABAHI,p.136-137. 
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encountered problems to honor its substantial money loans.233 This will most probably 

jeopardize CLAIMANT’s intention of continuing expanding its renewable energy 

business. 

232. The third type is ‘legal damage’, i.e., the very fact of the violation of a legal 

obligation, irrespective of any material harm caused thereby. 

233. Under the rules embodied in Article 31 of the ILC Articles, RESPONDENT is to pay 

moral damages suffered by CLAIMANT resulting from an internationally wrongful act, 

in order for full compensation to be achieved. 

234. Following the analysis made in Vivendi,234 if the Tribunal sets the standard of 

compensation by the full reparation principle, there is no reason to exclude moral 

damages, barring any limiting provisions existing in the relevant BIT, since 

compensation should be enough in order to compensate the injured party fully. The 

BC-BIT has no such provision. 

235. As established in Benvenuti,235 moral damages should be awarded even in the case 

where it is difficult to provide evidence, but it is clear that RESPONDENT’S actions have 

produced a negative effect on the investor’s activities; as happened here.  

236. In DLP,236 the tribunal recognized that the reparation of moral damages is accepted 

in most legal systems and being a principle of law, there are no reasons to exclude 

them from compensation in investment arbitration. Since the BITs main aim is to 

protect an investment, it is clear that this protection should include every aspect of the 

change in value. 

                                                
233 Problem p.63,Clarification No.20. 
234 Vivendi,¶8.2.7. 
235 Benvenuti ¶4.95. 
236 Desert Line ¶232. 
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237. Consequently, CLAIMANT respectfully requests this Tribunal to order RESPONDENT 

to pay €500,000 as compensation for the damages suffered in its reputation. 

F) Interest and discount rates. 

238. In the present case, we should apply both discount and interest rates at CLAIMANT’s 

WACC rate of 8%.237 

239. The starting dates to calculate pre-judgment interests in the present case vary 

depending on the head of damage.  Alfa’s denial of license should be awarded interest 

since August 25th, 2010, which was the date of the arbitrary denial of the license.  

240. In the other cases, interests should be calculated from January 1st, 2013, which was 

the date from which the amendment was effective. 

241. In all of the above cases, the interest should stop when full payment of the award 

occurs, according to customary international law and the LCIA Rules.238 

242. Compound interest on a yearly basis should be awarded to grant full reparation.239  

Said interest is calculated by adding to the capital owed, the interest it creates.240 

Therefore, interest in earlier periods will be lower than the ones in later ones.  

243. According to HORN,241  this is an increasing legal practice in investment arbitration. 

SÉNÉCHAL&GOTANDA 242  agree and state that awarding compound interest is a 

reflection of reality, especially when the loss of value generates the loss of the use of 

that value too. 

                                                
237 Problem p.51,¶12.   
238 LCIA Rules,Article 26.  
239 RUIZp.30. 
240 SENECHAL&GOTANDA,p.532  . 
241

 HORN,p.248 . 
242 SENECHAL&GOTANDA,p.532.  
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244. CLAIMANT has been deprived of perceiving sums of money it would undoubtedly 

have re-invested, and that loss should be compensated. 

245. In Compañia del Desarrollo, the tribunal stated that when loss in value is suffered 

but the plaintiff has not received the sum of money due to him, compensation should 

reflect, at least in part, the additional value it would have generated if it had been 

reinvested each year at prevailing rates of interest. The main aim of this is to ensure 

that compensation is appropriate in the particular circumstances. 

246. There is no limitation in either the BC-BIT or the LCIA Rules243, which restricts 

compound interest from being granted.  

247. We ask this Tribunal not to apply income tax on the sums awarded, in order to avoid 

double taxation. 

248. All of these sums should be freely transferable, according to the BC-BIT. 

  

                                                
243 LCIA Rules,Article 26. 
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PRAYER FOR RELIEF 

249. CLAIMANT respectfully requests the Arbitral Tribunal to decide: 

1) The Tribunal has jurisdiction over the present dispute; 

2) Measures adopted by RESPONDENT violated the BIT’s standards of protection; 

3) RESPONDENT shall be ordered to rescind the LRE amended Art. 4; 

4) In case the previous relief were not granted, that RESPONDENT shall be instructed to 

pay the pre-2013 FIT to CLAIMANT; 

5) In case that the relief prayed in 3 and in 4 were not granted, CLAIMANT is entitled to 

full compensation for the losses incurred as a result of RESPONDENT´S actions, as 

calculated herein, and 

6) That CLAIMANT is entitled to restitution by RESPONDENT of all costs related to these 

proceedings. 

 

Respectfully submitted on 19 September 2015 by 

KOJEVNIKOV 

On behalf of Claimant 

VASIUKI LLC 


