
 Team Koo Arbitration No: 00/2014 

   
 

 

LONDON COURT OF INTERNATIONAL ARBITRATION 

 

Vasiuki LLC 

(Claimant) 

v. 

Republic of Barancasia 

(Respondent) 

 

 

 

 

 

 

MEMORIAL ON BEHALF OF THE CLAIMANT

 

  



iii 
 

TABLE OF CONTENTS 

 

TABLE OF CONTENTS ..................................................................................................................................... iii 

TABLE OF ABBREVIATIONS ............................................................................................................................. v 

LIST OF AUTHORITIES ................................................................................................................................... vii 

BOOKS, ARTICLES, SCHOLARLY WRITINGS ............................................................................................... vii 

ARBITRAL AWARDS ..................................................................................................................................... x 

STATEMENT OF FACTS ................................................................................................................................... 1 

SUMMARY OF ARGUMENTS .......................................................................................................................... 4 

I. Article 8 of the BIT provides jurisdiction for the Tribunal ................................................................ 5 

JURISDICTION ............................................................................................................................................ 5 

1. Article 8 of the BIT provides jurisdiction for the Tribunal ................................................................ 5 

A) Article 8 of the BIT is binding on the Parties from 1 August 2002. .................................................. 5 

B) The BIT was terminated successfully by Respondent....................................................................... 6 

C) The provisions of the BIT are effective until 1 August 2022............................................................. 7 

ADMISSIBILITY ........................................................................................................................................... 8 

2. The accession to the European Union does not effect the admissibility of the present case ......... 8 

3. The need to interpret EU law does not affect the arbitral tribunals competence to decide the 

present case ............................................................................................................................................ 11 

II.  Breach of fair and equitable treatment standard .......................................................................... 13 

1. The fair and equitable treatment should be interpreted under the BIT additionally to customary 

international law ..................................................................................................................................... 13 

2. Respondent breached Claimant’s legitimate expectations ............................................................ 14 

A) Respondent’s actions created instability and resulted in lack of  predictability ............................ 15 

B) Respondent’s measures were inconsistent .................................................................................... 17 

C) Respondent’s violated the due process requirement .................................................................... 18 

3. Respondent arbitrarily denied the license for the Alfa project ...................................................... 19 

III. Respondent breached the BIT and cannot be exempted based on the ground that it was to 

exceed its EU-mandated borrow limits ....................................................................................................... 20 

1. Respondent with its international wrongful conduct breached the BIT and caused harm to 

Claimant .................................................................................................................................................. 20 

2. The conducts of the Parliament of Barancasia and the Barancasia Energy Authority are attributable 

to Respondent ......................................................................................................................................... 20 



 Team Koo Arbitration No: 00/2014 

   
 

3. Respondent is responsible for its actions under both the BIT and customary international law ....... 22 

IV. Respondent should be obliged to rescind the LRE amended Art 4 or to continue to pay the pre-

2013 feed in tariff to Claimant .................................................................................................................... 25 

1. Claimant is entitled to restitution since Respondent caused harm by breaching of the BIT ......... 25 

A) Respondent breached the BIT and caused harm to Claimant ........................................................ 25 

B) Since Respondent breached the BIT Claimant is entitled to claim reparation ............................... 26 

C) Claimant claims the Tribunal to obligate Respondent to rescind the LRE amended Article 4 or to 

pay continue the pre-2013 feed-in tariff to Claimant .................................................................... 27 

D) Claimant is entitled to claim compensation for lost profits ........................................................... 31 

E) Alternatively Claimant is entitled to claim compensation for the damage and lost profits .......... 32 

V. Claimant is entitled to 2.437.217 EUR as damages ........................................................................ 33 

1.  Claimant is entitled to 243.882 EUR as damages regarding the Alfa and Beta Projects ................ 34 

A)  Claimant is entitled to 120.621 EUR as damages regarding the Alfa Project ................................. 34 

B) Claimant is entitled to 123.261 EUR as damages regarding the Beta Project ................................ 34 

2. Claimant is entitled to 1.427.500 EUR as damages deriving from the completion of the twelve 

further solar installations with the reduced feed-in tariff of 0,15 EUR/kWh instead of  0,44 EUR/kWh 35 

3.  Claimant is entitled to 765.835 EUR as damages deriving from the impact of the tariff structure 

change on Claimant's future solar developments ................................................................................... 36 

Prayer for Relief ........................................................................................................................................... 37 

 

 

 

  



 Team Koo Arbitration No: 00/2014 

   
 

  

TABLE OF ABBREVIATIONS 

 

No. Abbreviation 
Full Form 

1. 
Barancasia 

Republic of Barancasia 

2. 
BEA 

Barancasia Energy Authority 

3. 
BIT 

Barancasia-Cogitatia Bilateral Investment Treaty 

4. 
Cogitatia 

Federal Republic of Cogitatia 

5. 
EC 

European Community 

6. 
ECJ 

European Court of Justice 

7. 
EU 

European Union 

8. 
FDI 

Foreign Direct Investment 

9. 
FET 

Fair and Equitable Treatment 

10. 
ILC Articles 

Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, with commentaries 

11. 
LCIA 

London Court of International Arbitration 

12. 
LRE 

Law on the Renewable Energy 

13. 
MFN 

Most-Favoured Nation 

14. 
NPV 

Net present value 



 Team Koo Arbitration No: 00/2014 

   
 

 

  

15. 
p. 

page 

14. 
para 

paragraph 

15. 
PCIJ 

Permanent Court of International Justice 

16. 
TFEU 

Treaty on the Functioning of the European Union 

17. 
UNCITRAL 

United Nations Commission on International trade 

Law 

18. 
VCLT 

Vienna Convention on the Law of Treaties 



 Team Koo Arbitration No: 00/2014 

   
 

LIST OF AUTHORITIES 

BOOKS, ARTICLES, SCHOLARLY WRITINGS 

No. Cited as Full Citation 

1. 

12 Santa 

Clara J. Int’L. 

7 2013-2014 

Dolzer, Rudolf: Fair and Equitable Treatment: Today's 

Contours, Santa Clara Law Journal, 2013 

2. 

6 J. World 

Investment 

and Trade 

2005 

Schreuer, Christoph: Fair and Equitable Treatment in Arbitral 

Practice, 2005 

3. 
Angelet 2011 

Angelet, Nicolas: Max Planck Encyclopedia of Public 

International Law, 2011 

4. 

Brown and 

Miles 2011 

Brown, Chester and Miles, Kate: Evolution in Investment Treaty 

Law and Arbitration, Cambridge University Press, 2011 

5. 

Dolzer and 

Schreuer 2012 

Dolzer, Rudolf and Schreuer, Christoph: Principle of 

International Investment Law, Oxford University Press, 2012 

6. 

Dörr and 

Schmalenbach 

2012 

Dörr, Oliver and Schmalenbach, Kirsten: Vienna 

Convention on the Law of Treaties - A Commentary, 

Springer, 2012 

7. 
Harrison 2012 

Harrison, James: The Life and Death of BITs: Legal Issues 

Concerning Survival Clauses and the Termination of Investment 

Treaties, The Journal of World Investment & Trade, 928-950 p., 

2012 

8. 
Hobér 2008 

Hobér, Kaj: State Responsibility an Attribution, Part II 

Substantive Issues, Ch. 14, In: Muchlinksi, Peter T; Ortino, 



 Team Koo Arbitration No: 00/2014 

   
 

Federico; Schreuer Christoph: The Oxford Handbook of 

International Investment Law 

9. 

IILJ Working 

Paper 

Schill, Stephan W: IILJ Working Paper 2006/6 Global 

Administrative Law Series Fair and Equitable Treatment under 

Investment Treaties as an Embodiment of the Rule of Law 

10. 
ILC Articles 

Draft articles on Responsibility of States for Internationally 

Wrongful Acts with commentaries 2001 

11. 

Lavranos 

2010 

Lavranos, Nikos: Bilateral Investment Treaty (BITS) and EU 

Law, ESIL Conference, 2010 

12. 

McLachlan, 

Shore, 

Weiniger 

2008 

McLahlan, Campbell; Shore, Laurence; Weininger, Matthew:  

Part III Substantive Rights, 7 Treatment of Investors, In: 

International Investment Arbitration: Substantive Principles, 

2008 

13. 
Miron 2014 

Miron, Smaranda: The Last Bite of the BITs—Supremacy of EU 

Law versus Investment Treaty Arbitration, European Law 

Journal, 332–345 p., 2014 

14. 

Muchlinksi 

2007 

Muchlinksi, Peter T: Multinational Enterprises and the Law, 16 

Control of Investment Risks II: Non-Discrimination, Fair and 

Equitable Treatment and Full Protection and Security, In.: 

Multinational Enterprises & the Law (2
nd

 Edition), 2007 

15. 
Scheurer 

Schreuer, Christoph H: Protection against arbitrary or 

discriminatory 

16. 

UNCTAD 

2012 

UNCTAD Series on Issues in International Investment 

Agreements II (2012) 

17. 
Vandevelde Vandevelde, Kenneth J.: A Unified Theory of Fair and Equitable 



 Team Koo Arbitration No: 00/2014 

   
 

2010 Treatment, New York University Journal of International Law 

and Politics (JILP), 2010 

18. 
VCLT 

Vienna Convention on the Law of Treaties 

19. 

Wehland 

2009 

Wehland, Hanno: Intra-EU Investment Agreements and 

Arbitration: Is European Community Law an Obstacle?, 

International and Comparative Law Quarterly, 297–320 p., 2009 

 

  



 Team Koo Arbitration No: 00/2014 

   
 

ARBITRAL AWARDS 

No. 
Abbreviations Full Citation 

1. 
ADC v. Hungary 

ADC Affiliate Limited and ADC & ADMC 

Management Limited v. The Republic of Hungary, 

(ICSID Case No. ARB/03/16) 

2. 
Arif v. Moldova 

Mr. Franck Charles Arif v. Republic of Moldova, (ICSID Case 

No. ARB/11/23) 

3. 

Azurix Corp v. 

Argentina 

Azurix Corp. v. The Argentine Republic, Award, 14 July 2006, 

(ICSID Case No. ARB/01/12) 

4. 

Biwater Gauff v. 

Tanzania 

Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania, 

Award, 24 July 2008, (ICSID Case No. ARB/05/22) 

5. 
Chorzów Factory 

Factory at Chorzów, Jurisdiction, Judgment  No. 8, 

1927, P.C.I.J., Series A, No. 9; Merits, Judgment No. 

13, 1928, P.C.I.J., Series A, No. 17 

6. 
CMS v. Argentina 

CMS Gas Transmission Company v. The Republic of 

Argentina, (ICSID Case No. ARB/01/8) 

7. 
Enron v. Argentina 

Enron Corporation Ponderosa Assets, L.P v. Argentine 

Republic, Award, May 22 November (ICSID Case No. 

ARB/01/3 

8. 

Eureko BV v. The 

Slovak Republic 

Achmea BV v. The Slovak Republic, UNCITRAL, (PCA Case 

No. 2008-13) 

9. 
LG & E v. Argentina 

LG&E Energy Corp. LG&E Capital Corp. LG&E International 

Inc v. Argentine Republic, Decision on Liability, October 

32006, (ICSID Case NO ARB/02/01) 



 Team Koo Arbitration No: 00/2014 

   
 

10. 

MD Equity v. Republic 

of Chile 

MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of 

Chile S.A, Award, May 25 2004, (ICSID Case No. ARB/01/7) 

11. 
Metalclad v. Mexico 

Metalclad Corporation v. Mexico (ICSID Case No. 

ARB(AF)/97/1) 

12. 
Micula v. Romania 

Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. 

Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania, (ICSID 

Case No. ARB/05/20) 

13. 

Middle East Cement v. 

Arab Republic of Egypt 

Middle East Cement Shipping and Handling Co. S.A v. Arab 

Republic of Egypt, Award, 12 April 2002, (ICSID Case No. 

ARB/99/6) 

14. 

National Grid v. 

Argentina 

National Grid P.L.C v. Argentine Republic, Award, November 

3 2008, (UNCITRAL Case 1:09-cv-00248-RBW) 

15. 
Neer 

LFH Neer & Pauline Neer v. The United Mexican States 

American-Mexican Claim Comission 1926 

16. 
Nykomb v. Latvia Nykomb Synergetics Technology Holding AB v. The Republic 

of Latvia, (SCC December 16, 2003) 

17. 

Pasquale Foglia v. 

Mariella Novello 

Pasquale Foglia v. Mariella Novello, (ECJ, Case No. 244/80) 

18. 

Petrobart Limited v. 

Kyrgyz Republic 

Petrobart Limited v. The Kyrgyz Republic, (SCC Case No. 

126/2003) 

19. 

Phillips Petroleum Co. 

Iran v. Iran  

Phillips Petroleum Co. Iran v. Iran, 21 Iran-U.S. Cl. 

Tribunal 

20. 
Rainbow Warrior 

Rainbow Warrior affair, UNRIAA, vol. XX (Sales No. 

E/F.93.V.3) 1990 

21. 
S.D Myers v. Canada S.D. Myers, Inc. v. Government of Canada, UNCITRAL 13 



 Team Koo Arbitration No: 00/2014 

   
 

November 2000 

22. 

Saluka Investment BV v. 

The Czech Republic 

Saluka Investment BV v. The Czech Republic, UNCITRAL 7 

May 2004 

23. 

Tecmed v. The United 

Mexican States 

Tecnicas Medioambientales Tecmed S.A v. The United 

Mexican States, Award, May 29 2003, (Case No. ARB 

(AF)/00/2 ) 

 

  



 Team Koo Arbitration No: 00/2014 

1 
 

STATEMENT OF FACTS 

1. On 31 December 1998, the Federal Republic of Cogitatia and the Republic of Barancasia 

entered into the Agreement for the Promotion and Reciprocal Protection of Investments. 

Respondent entered into the BIT with the intention to create and maintain favorable 

conditions for investments of investors conscious that that the promotion and reciprocal 

protection of investments stimulates the business initiatives. 

 

2. After the conclusion of the BIT both Contracting Parties were developing rapidly and 

implementing social and economic reforms. 

 

3. In 2007 Vasiuki - a LLC incorporated under the laws of Cogitatia in 2002 - began 

monitoring the Barancasian legislation with the intention to make investments in 

Barancasia in the field of renewable energy production. Claimant’s goals have coincided 

with Respondent's objectives to promote renewable energy sources and to improve security 

and diversification of energy supply, as well as effectively protect the environment. 

 

4. In May 2009 Claimant purchased suitable land plots in Barancasia and decided to launch 

an experimental solar project (the Alfa Project). 

 

5. On 1 January 2010 Alfa became operational. 

 

6. In May 2010, Respondent adopted the LRE with the aim to encourage the development of 

renewable energy technology. The LRE provided a fixed “feed-in tariff” for renewable 

energy providers who receive a license from the BEA. The LRE guaranteed that the feed-in 

tariff applicable at the time of the license would apply for twelve years. 

 

7. On 1 July 2010 the BEA announced publicly the feed-in tariff of 0.44 EUR/kWh. Claimant 

applied for licenses for the Alfa project and for its second photovoltaic project - Beta.  
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8. On 25 August 2010 the BEA denied Claimant's request for Alfa but issued a license for 

Beta alleging that a fixed feed-in tariff would only be available for new projects, not for 

existing ones. Nothing in LRE itself stated this limitation. 

 

9. On January 2011 Beta became operational. 

 

10. During 2011, a ground-breaking technology was developed making the production and 

development costs of solar panels lower. This meant that the profitability of investments 

made under the constant tariff increased dramatically. The domestic and international 

business communities becoming aware of this opportunity and issued over 7000 

applications for licenses to the BEA to develop new power plants. 

 

11. Claimant also decided, building on the know-how acquired from the Alpha and Beta 

projects, to launch 12 further photovoltaic projects using the new and cheaper technology. 

 

12. From the beginning of 2012, it became apparent to the Respondent that the LRE created a 

"solar bubble". It also became apparent that Respondent was not able to finance the existing 

renewable energy support system and the guaranteed feed-in tariffs, because the loans 

which could cover it would require Respondent to exceed its EU-mandated borrowing 

limits for the relevant years. 

 

13. On 1 July 2012, Claimant obtained licenses from the BEA for the 12 photovoltaic power 

plants with an approved 0.44 EUR/kWh feed-in tariff for 12 years. 

 

14. November 2012: private hearing before the Barancasian Parliamentary Energy Committee 

with specially invited representatives of industry and other stakeholder groups. Claimant 

was not aware that the hearing would take place. No evidence has been adduced to 

contradict this. 

 

15. 3 January 2013: Amendment to Article 4 of LRE. 
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16. Subsequently under the Amendment the BEA announced the new fixed feed-in tariffs: 0,15 

EUR/kWh, applicable from 1 January 2013 with retroactive effect. 

 

17. By that time Claimant had made considerable investments of its own and borrowed money 

into the 12 new solar power plant projects: bought land plots, hired personnel and paid 

considerable advances for equipment, which was supposed to be shipped on 31 January 

2013. 
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SUMMARY OF ARGUMENTS 

18. This Tribunal has jurisdiction under the rules of the BIT to resolve the dispute regarding the 

unfair and inequitable treatment Claimant suffered as an investor in Barancasia. The BIT 

was in force in the time of the investment and the present Claim is admissible. (Section I.) 

 

19. Respondent breached its obligation to provide fair and equitable treatment to Claimant 

under Article 2 (2) of the BIT. By unilaterally changing the terms of Claimant’s investment, 

Respondent (1) violated Claimant’s reasonable and legitimate expectations of predictability 

and stability of the legal framework, (2) failed to act in a consistent manner, (3) failed to act 

transparently in accordance with due process, and (4) denied Claimant’s application of 

license in an arbitrary manner. 

  

20. Claimant submits that Respondent breached the BIT and therefore breached its 

international obligation therefore caused harm to Claimant. According to Claimant the 

legislative and administrative acts of the state organs are attributable to Respondent. 

Consequently the wrongfully act of Respondent is in connection with Claimant’s losses and 

harm. 

  

21. Claimant submits that it is entitled to restitution and compensation. Since Respondent 

breached the BIT Claimant request reparation pursuant to ILC Articles, particularly the 

principle of ‘full reparation’. 

   

22. Claimant submits that the basis for claiming and quantifying compensation is appropriate 

because the losses which Claimant suffered stem from Respondent's discriminatory and 

unlawful actions. These actions also lead to Claimant's inequitable treatment. Claimant 

submits that it is entitled to full compensation according to the relevant rules of customary 

international law and grounded on the breach of the BIT. 
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I. Article 8 of the BIT provides jurisdiction for the Tribunal 

JURISDICTION 

 

1. Article 8 of the BIT provides jurisdiction for the Tribunal 

 

23. Tribunal has jurisdiction over the claims submitted by Claimant under the Provisions of the 

BIT which is expressed in Article 8 ensure the possibility to submit investment disputes to 

the LCIA: 

 

‘If any dispute between an investor of one Contracting Party and the other 

contracting Party cannot be thus settled within a period of six months from the 

written notification of a claim, the investor shall be entitled to submit the case, at his 

choice, for settlement to: (d) the London Court of International Arbitration for 

arbitration under its Rules.’ 

 

24. Claimant is an investor incorporated in the Federal Republic of Cogitatia which is one of 

the Contracting Parties of the BIT. Respondent is the other Contracting Party of the BIT. 

 

A) Article 8 of the BIT is binding on the Parties from 1 August 2002. 

 

25. The BIT entered into force on 1 August 2002 under the provisions of the Article 13 para 1 

of the BIT: 

 

‘This Agreement shall enter into force on the date of the last written notification 

through diplomatic channels of the fulfilment by the Contracting Parties of all the 

necessary internal procedures for bringing this Agreement into force.’ 
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26. The last written notification through diplomatic channels of the fulfillment by the 

Contracting Parties of all necessary internal procedures for bringing into force the BIT was 

on 1 August 2002. 

 

27. Due to these provisions and actions the BIT entered into force on 1 August 2002. 

 

B) The BIT was terminated successfully by Respondent 

 

28. The termination of treaties is a subject that is governed by general international law, as 

reflected in the VCLT.
1
 If the treaty contains provisions on the termination, one Party has 

to terminate the treaty under its provisions. This rule is written in Article 54 of the VCLT, 

as follows: 

 

‘The termination of a treaty or the withdrawal of a party may take place: 

a. In conformity with the provisions of the treaty; or  

b. At any time by consent of all the parties after consultation with the other 

contracting States.’ 

 

29. The general provisions of Article 42, para 2 in VCLT already states that the termination of 

a treaty, its denunciation or the withdrawal of a party may take place first and foremost as a 

result of the application of the provisions of that same treaty.
2
 

  

‘The termination of a treaty, its denunciation or the withdrawal of a party, may take 

place only as a result of the application of the provisions of the treaty or of the 

present Convention. The same rule applies to suspension of the operation of a treaty.’ 

 

30. The BIT provide the possibility to terminate it in the Article 13 para 2: 

 

                                                           
1
 Harrison 2012 

2
 Dörr and Schmalenbach 2012 
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‘This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.’ 

 

31. Parties can terminate the BIT according to its Article 13 para 2. The provision ‘remain in 

force for a period of ten years’ is a minimum period of application. The notice of 

termination can be given within the minimum period of application and that it will take 

effect at the end of that period or one year from the date of the notification, whichever is 

later in time.
3
 

 

32. The Government of Barancasia notified Cogitatia of the fact that it denunciated the BIT on 

29 June 2007, effective as of 30 June 2008. The expiration time of the twelve month period 

according to this date ended on 30 June 2008. The minimum period of application ended 

later, on 1 August 2012. 

 

33. Due to the aforementioned facts, that the minimum period of application lasted longer than 

the twelve month expiration time followed the termination, the BIT terminated on 1 August  

2012. 

C) The provisions of the BIT are effective until 1 August 2022 

34. The provisions of the BIT are effective now. The provision of the BIT in the Article 13 para 

3 prolongs the effectiveness of it. 

‘In respect of the prior to the termination of this Agreement, the provisions of this 

Agreement shall continue to be effective for a period of ten years from the date of its 

termination.’ 

35. Due to the aforementioned facts, the BIT was terminated in 1 August 2012, the provisions 

of the BIT are effective until 1 August 2022. 

 

                                                           
3
 Harrison 2012 
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36. The investments of Claimant were made from May, 2009 to the beginning of 2012, which 

means all of these investment are under the provision of the sunset clause. 

 

 

37. Considering the abovementioned facts the Tribunal has jurisdiction over this case. 

ADMISSIBILITY 

 

2. The accession to the European Union does not effect the admissibility of the 

present case 

38. The EU was established in order to guarantee the free movement of goods, capital, services 

and people. These four freedoms are essential elements of improving the better 

environment for investors and for their investments. This intention is laid down, inter alia, 

in the preamble of the TFEU. 

 

‘RESOLVED to ensure the economic and social progress of their States by common 

action to eliminate the barriers which divide Europe, RECOGNISING that the 

removal of existing obstacles calls for concerted action in order to guarantee steady 

expansion, balanced trade and fair competition, ANXIOUS to strengthen the unity of 

their economies and to ensure their harmonious development by reducing the 

differences existing between the various regions and the backwardness of the less 

favoured regions, DESIRING to contribute, by means of a common commercial 

policy, to the progressive abolition of restrictions on international trade’ 

 

39. The Article 65 of the TFEU has provisions about the protection of investment as well: 

 

1. Within the framework of the provisions set out in this Chapter, all restrictions 

on the movement of capital between Member States and between Member States 

and third countries shall be prohibited. 
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2. Within the framework of the provisions set out in this Chapter, all restrictions 

on payments between Member States and between Member States and third 

countries shall be prohibited. 

 

40. The preamble and these provisions in the TFEU point out the aim of the EU to promote 

investments. 

 

41. BITs are international treaties based on public international law concluded between two 

states for the purpose of promoting and protecting investments of investors having the 

nationality of one of the two Contracting Parties. The main purpose of BITs is to promote 

investments by guaranteeing, inter alia, non-discriminatory treatment of investors from 

either Contracting Party by granting MFN treatment, FET, free transfer of capital without 

restrictions and compensation in case of unjustified expropriation.
4
  

 

42. This purpose is embodied in the preamble of the BIT as follows: 

 

‘Desiring to develop economic co-operation to the mutual benefit of both Contracting 

Parties, Intending to create and maintain favourable conditions for investments of 

investors of one Contracting Party in the territory of the other Contracting Party, and 

Conscious that the promotion and reciprocal protection of investments in terms of the 

present Agreements stimulates the business initiatives in this field’ 

 

43. The parallel existence of the BIT and the EC law is not an obstacle but enhance the 

protection such an investment in the EU. Third parties, namely the investors, choose the 

place of their investments, inter alia, by investigating the legal system of a state which 

contains the BITs as well. Investors seek the possibility of a quick, secret, high quality 

dispute settlement in case of a debate. BITs ensure the possibility of this criteria. 

 

44. The main advantage of this 'internationalization' or 'de-nationalization' of investor-host state 

is that potentially biased or not sufficiently independent domestic courts are circumvented, 

                                                           
4
 Lavranos 2010 
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thereby giving investors a fair chance of obtaining a reasonable compensation for 

expropriation or other treatment that is inconsistent with the BIT. Another advantage 

compared to domestic court systems is that arbitral awards are final and involve only a one-

instance procedure without a possibility of appeal, thereby limiting the length of 

proceedings.
5
 

 

45. As EU law only sets minimum standards for investment protection, nothing would a priori 

prevent a Member State from granting a higher level of protection to investors under its 

own legislation or in a BIT.
6
 

 

46. The extra benefits enjoyed by investors that fall under an intra-EU BIT should be extended 

to all European investors by taking appropriate legislative measures at the European level, 

rather than eliminating existing rights. In other words, instead of lowering the protection 

standards for all European investors, the EU should expand the highest existing protection 

standard to all. After all, the EU has not obtained exclusive FDI competence from the 

Member States for the purpose of lowering the standards of protection for investors.
7
  

 

47. The abovementioned benefits enjoyed by the investors contains the possibility to submit a 

case to an arbitral tribunal. The existence of these remedies are essential for the investors in 

the world and in the EU as well. If the BITs are not applicable anymore, there would be a 

few remedies left for investor within the EU.
8
 

 

48. In Eureko BV v. The Slovak Republic Slovakia tried to argue that BITs are incompatible 

with the TFEU, but Eureko BV counter-argued this statement, and said: if Slovakia’s logic 

be considered accurate, this would mark the end of arbitration in the EU because every 

tribunal that touched upon a question of EU law would be forced to say that it has no 

jurisdiction. 

 

                                                           
5
 Lavranos 2010 

6
 Wehland 2009 

7
 Lavranos 2010 

8
 Miron 2014 
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3. The need to interpret EU law does not affect the arbitral tribunals competence 

to decide the present case 

49. The arbitral tribunals aim is to render appropriate awards which are enforceable. If arbitral 

tribunals do not apply EU law, it doesn’t mean that the EU law could not be an obstacle to 

the arbitral process. There are a number of ways in which this may be the case.  

 

50. First, investment tribunals may have to take EU law into account insofar as it constitutes 

international law applicable between the signatories to the BIT. Under this international law 

guise, EU law can play a role both for the applicability of a BIT and for the interpretation 

of its provisions. 

 

51. Secondly, the arbitral process may involve instances other than the investment tribunal like 

national courts of the Member States, which consider themselves bound by EU law and will 

apply it as a purported higher legal order. These courts, especially if they are seated in 

Europe, feel the need to anticipate such considerations and not disregard EU law in order to 

render an enforceable award.
9
 

 

52. The Partial Award in Saluka Investment BV v. The Czech Republic para 254 the arbitral 

tribunal stated that ‘any relevant rules of international law applicable in the relations 

between the parties.’ Both EU law and BITs are part of the international law which means 

arbitral tribunals interpret and apply the EU law and BITs as well. 

 

53. The Eureko BV v. The Slovak Republic tribunal stated the same: ‘Courts and arbitration 

tribunals throughout the EU interpret and apply EU law daily. What the ECJ has is a 

monopoly on the final and authoritative interpretation of EU law: but that is quite different. 

Moreover, even final courts are not obliged to refer questions of the interpretation of EU 

law to ECJ in all cases. The acte clair doctrine is well-established in EU law.’ 

 

                                                           
9
 Wehland 2009 
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54. These statements and rules are not different in this case. The Article 10 para 1 of the BIT 

has the following provisions: 

 

‘When a matter is governed simultaneously both by this Agreement and by another 

international agreement to which both Contracting Parties are parties, nothing in 

this Agreement shall prevent either Contracting Party or any of its investors who own 

investments in the territory of the other Contracting Party from taking advantage of 

whichever rules are more favourable to his case.’ 

 

55. If the arbitral tribunal apply the EU law, it apply EU law in the merits, it’s not a 

jurisdictional problem anymore. As Eureko BV v. The Slovak Republic tribunal ruled that 

the influence of EU law over the dispute is a question of the merits of the dispute, and not a 

question that goes to the heart of jurisdiction. However, the arbitrators acknowledged the 

fact that they are bound to apply EU law inasmuch as it is part of the applicable laws. Yet 

they did not accept what Slovakia called the interpretative monopoly of the Court, nor the 

obligation of the courts to refer questions to the Court. 

 

56. In case of uncertainty the arbitral tribunal can turn to the Court of Justice to interpret the 

law. The Court of Justice declared in Pasquale Foglia v. Mariella Novello: ‘The duty of the 

Court of Justice under Article 177 of the EEC Treaty [now article 267 TFEU] is to supply 

all courts in the Community with the information on the interpretation of Community law 

which is necessary to enable them to settle genuine disputes which are brought before 

them.’ 

 

57. Even if the arbitral tribunal does not apply the EU law or interpret those provisions in a bad 

way, there is still a safety valve in the system. These last safety valves are the national 

courts. As Eureko BV argued: uniform application of EU law is safeguarded by national 

courts in exercise of their competence to set aside or refuse to enforce arbitral awards; at 

that point in time can the national courts submit preliminary questions to the Court. 
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58. Due to the abovementioned facts and circumstances, this procedure is consistent with EU 

law. 

II.  Breach of fair and equitable treatment standard 

59. Respondent violated fair and equitable treatment standard that Claimant was entitled to 

under Article 2.2 of the BIT. Claimant argues that first FET is an autonomous standard 

second Respondent disregarded its legitimate expectations and third Respondent arbitrarily 

denied license. 

1. The fair and equitable treatment should be interpreted under the BIT 

additionally to customary international law 

60. FET is an autonomous standard and Respondent’s obligation to assure treatment is neither 

limited nor equated to what minimum standard of customary international law requires. 

Unqualified FET standard
10

 is vague and its expansive interpretation leads to the 

assumption that it requires treatment in addition to the minimum standard.
11

 Article 2.2 of 

the BIT does not link FET neither to the minimum standard of treatment nor to 

international law. 

 

61. In Azurix Corp v. Argentina case, BIT applied FET in conformity with international law 

and the Tribunal held that the reference to international law purports to  

‘set a floor, not a ceiling’, and thus ‘permits to interpret fair and ... as [a] higher 

[standard] than required by international law. 

62. This assumption has relevance in present case. Although present BIT does not refer to 

international law, Claimant submits that according to VCLT Article 31(3) rules of 

international law apply therefore a floor is set above which FET standard shall emerge.
12

 

 

                                                           
10

 UNCTAD 2012, p. 20 
11

 OECD Paper, Page 24 
12

 Angelet 2011 p. 5 
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63. In accordance with Biwater Gauff v. Tanzania case if the Contracting Parties had intended 

to restrict the scope of FET to the minimum standard, they would have referred to it as such 

rather than using an unqualified standard.
13

 If BIT limited FET to the minimum standard, 

which is not the case, Respondent would have to refrain from taking measures only 

determined in customary international law
14

 and described in Neer case.
15

 The Parties 

instead of expressing such limitation, opted for unqualified standard Claimant underlines 

that Respondent undertook additive obligations to accord FET.  

2. Respondent breached Claimant’s legitimate expectations 

64. Claimant submits that the objective conduct of Respondent induced legitimate expectations 

on which it relied, however the subsequent unilateral conduct of the host state frustrated its 

expectations which eventually led to the destruction of its business.
16

 

 

65. Undoubtedly, the most reliable source of Claimant’s legitimate expectations is the host 

state’s legal framework.
17

 In the view of National Grid v. Argentina Tribunal elements of 

the legal framework are decisive that were taken account by the investor at the time of the 

investment.
18

  It based its assumption on Enron v. Argentina Tribunal that found essential 

the conditions that were offered by the State at the time of the investment and that such 

conditions were relied upon by the investor when deciding to invest.
19

 

 

66. Claimant’s engagement in photovoltaic solar projects is divided into two eras. The first era 

is considered experimental characterized by Alfa project. However, in 2010, Claimant 

seriously expanded its investments. Claimant argues that the conduct that Respondent 

adopted through its legislation was essential since its motivation to decide to make further 

investments was based on the newly introduced laws. Therefore Claimant’s legitimate 

expectations were based on LRE and Regulation on the Support of Photovoltaic Sector. 

                                                           
13

 Dolzer and Schreuer 2012 p. 134 
14

 Angelet (2011) p. 5 
15

Dolzer and Schreuer p. 139 
16

 12 Santa Clara J. Int’L. 7 2013-2014 p.20 
17

 Dolzer and Schreuer p. 145 

18 National Grid v Argentina para. 173 
19

 National Grid v Argentina para. 174 
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67. In Claimant’s view Respondent created an investor-friendly and favourable conditions. 

Respondent let Claimant rely on that the host-state declared its support towards the 

development of renewable energy. Such enthusiastic was the support that it was willing to 

offer ‘Support Measures’, that it enabled the possibility to apply for licenses which would 

qualify an investor to enjoy right for fixed tariffs applicable for twelve years. Respondent 

created the appearance of a reliable, Regulation-based Authority that would effectively 

control license and tariff undertakings.  

 

68. Claimant furthermore stresses that any support expressed through informalities would not 

have been convincing enough but change in legal environment was so significant that it was 

a key to decide to keep on with investments.
20

.Claimant argues that in case the legal 

environment had been different to what it became after LRE was introduced it would have 

not decided to expand its investments
21

 

 

69. The prominence of the change lies in the fact that the unstable, fluctuating tariff system was 

terminated and a stable predictable and calculable tariff regime was introduced. Both the 

legal framework and the subject itself promised stability. Such a change is a clear sing of 

Respondent’s long-term devotion towards the promotion of renewable energy also due to 

the fact that development of renewable energy sources for electricity became a core goal of 

state energy. Claimant argues that this does not happen overnight and thus requires 

persistence and consistence. The fact that its investments would stand still on the stable 

grounds of new feed-in tariff regime ‘induced the investor to invest.’ 

A) Respondent’s actions created instability and resulted in lack of  predictability 

70.  Stability of legal and business environment is an essential element of fair and equitable 

treatment.
22

 BIT’s object and purpose shows that in order to accord FET stability is 

                                                           
20

 CMS v. Argentina para.267 
21

 12 Santa Clara J. Int’L. 7 2013-2014. Page 17 
22

 LG & E v Argentina 127  
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necessary
23

 Tribunals have expressed that legislative measures that are aimed at terminating 

guarantees are clear sign of the absence of stability.
24

  

 

71. Claimant claims that as a result of amending Article 4 to LRE the stable ground of its 

investment disappeared. Respondent removed fixed tariff principle, an essential guarantee 

of the FIT regime. Not only did the tariff system become again uncertain, but so did the 

legal system become unpredictable. As a result Article 4 now states that tariffs set by the 

BEA may be reviewed annually for adjustment taking into account the costs of the best 

available technology.  

 

72. Shortly after the LRE’s introduction Claimant had to face with the exact opposite of what it 

relied on. Predictable tariffs are now subject to possible fluctuations due to annual review 

and 12 years of promised stability in the form of 0,44 EUR/kWh FIT lasted for only 19 

months. Article 4 itself is and it disregards the influence it was about to have on 

investments planned under the aegis of the old regulation. Claimant adds that Amendment 

created an unreliable legislation scheme since it is unclear on what basis the tariff system 

will lie in the future.  

 

73. In fact, Respondent established a system in which tariffs are both fixed and changeable. 

BEA continues to calculate the general fixed FIT taking into account several features in 

Article 2 of the Regulation. The calculated tariff such as the new 0,15 EUR/kWh applies 

for an uncertain period of time since it reserves the possibility of annual review for 

adjustment that would exclusively take into account the costs of best available technology. 

Annual review is a possibility, subject to BEA’s discretion. The only and exclusive purpose 

of adjustment is the best available technology. However without obligation for review the 

new regulation is therefore unable to satisfy its function and purpose.  

 

74. According to Respondent the reason why legislative interference was indispensable was the 

appearance of ground-breaking technology which led to the decreased development costs, 

solar bubble, strikes and an unsustainable tariff system. However, Respondent did not to act 

                                                           
23

 LG & E v Argentina para 125. 
24

 LG & E v Argentina para 133. 
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in a reasonable manner. If Respondent was concerned about technology and its negative 

effects it would now be obvious when, how and on what basis annual review would take 

place and it would not have been left to the discretion of BEA either. On the contrary, due 

to lack of the newly adjusted and announced 0,15 EUR/kWh fixed tariff is likely to apply 

for some time which is possibly be again adjusted at an indefinite time or not.  

  

75. Respondent has right to exercise its sovereign legislative power
25

. However, once sovereign 

power is brought under BIT it becomes limited by the Treaty. As a result, change in the 

legal environment has to be reasonably justifiable by public policies and the manner by 

which new regulation is introduced must not manifestly violate the requirements of 

transparency, consistency, even-handedness and nondiscrimination.
26

 The exercise of 

legislative power in itself contrary to FET when general regulations that are introduced 

specifically to induce foreign investments on which the investor relies on, are modified.
27

 

 

76. Claimant argues, that the mere statement that Respondent possesses undeniable sovereign 

power is not sufficient for Respondent to act in any manner. Instead in the context of FET, 

the exercise of power is inseparable from specific requirements. Claimant further claims 

that the control of best available technology which became the purpose of tariff adjustment 

is not a legitimate public concern. The manner by which regulation was amended did not 

amount to FET either. 

B) Respondent’s measures were inconsistent  

77. Respondent violated consistency principle because it took inconsistent positions 

simultaneously
28

 throughout its decision making process between 2011 and 2013. Although 

the factual background was different in MTD Equity v. Republic of Chile the key point was 

that change in position contrary to prior conduct is a sign of lack of consistency.
29

 

78. Between 2011 and 2013 all applications for licenses were based on the new technology. 

                                                           
25

 UNCTAD 2012 p. 74 
26

 UNCTAD p. 73 
27

 UNCTAD p. 77 
28

 Vandevelde 2010 p. 82 
29

 Vandevelde 2010 p. 83 
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The difference is that while 6000 out of 7000 applications were approved after the 

Amendment of Article 4 of LRE, Claimant’s licenses for 12 projects were issued on the 1
st
 

of July 2012 that is before the Amendment. Respondent approved Claimant’s new 

technology-based projects under 0,44EUR/kWh tariff although it already claimed that the 

tariff system was unsustainable. 

 

79. After Respondent acknowledged Claimant’s right for 0,44EUR/kWh feed-in-tariff in form 

of approval it held Committee Hearings from which Claimant was excluded and 

subsequently adjusted new tariff deemed applicable from the 1
st
 of January 2013. Claimant 

submits that such conduct is inconsistent. Claimant adds that the approval of new 

technology based projects did not happen in like circumstances thus, these should not be 

treated alike. 

C) Respondent’s violated the due process requirement 

80. In cases where  decision was going to have impact on the investor tribunals expressed that 

the investor was entitled to be given direct notification of the decision- making process and 

also an opportunity to be heard.
30

 

 

81. Claimant submits that the Amendment of Article 4 of LRE was direct result of the private 

Hearing. Along the hearings in November 2012, that the decision about annual revision was 

made among those stakeholders who in total had a significant market share in renewable 

energy market and those 6000 licenses that were eventually approved also belonged to 

large international companies. Respondent did not include Claimant in the discussion who 

was actually affected although being a minor shareholder does not prevent Claimant from 

the impact of the cancellation of tariff stability. 

 

82. Claimant claims that Respondent should have granted the opportunity to become aware of 

hearings and express its views. Taking into consideration that there were more than one 

hearings, if Respondent had intended to provide information to Claimant it would have had 

the opportunity to do so on several occasions. The fact that selection of participants is based 

                                                           
30

 6 J. World Investment and Trade 357 2005. Page 380. 
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on sheer discretion of the Parliament enables fair and equitable selection to be made. Such 

is expectation is due to the fact that Parliament does not have to comply with strict rules 

stating who is to be invited and who is not but once such discretion is brought under BIT it 

has indeed have to satisfy FET provision. 

3. Respondent arbitrarily denied the license for the Alfa project 

83. Claimant submits that Respondent arbitrarily denied license for Alfa project. Claimant 

argues that the prohibition of arbitrary treatment is part of FET thus it is not necessary that 

BIT contain a separate obligation.
31

 FET is an autonomous standard that is not equated to 

the minimum standard of treatment thus arbitrariness is not limited to the minimum 

standard either.
32

 Wider range of measures are likely to be subject to the violation of the 

prohibition of arbitrary acts.   

 

84. Arbitrary measure is described as a measure that is not in accordance with domestic law.
33

 

On the 1 of January 2010 Alfa project became operational. Then Respondent denied 

Claimant’s request for license under LRE on the 25
th

 of August 2010, because fixed tariffs 

were not available for already existing projects. However neither LRE nor the Regulation 

mentions such limitation. 

 

85. In case that Respondent submits that Claimant should have initiated judicial review of 

BEA’s decision at domestic administrative courts. Claimant argues that Article 8 point 5 

enables Claimant to choose between different forums but the Parties did not express their 

clear intention that exhaustion of local remedies is a prior requirement on submitting claim 

to the Tribunal.
34

 If Claimant had initiated proceeding before domestic court, it would have 

been unable to bring that claim before the Tribunal.
35

 

  

                                                           
31

 UNCTAD 2012 p. 78 
32

  Scheurer (évszám) p. 190  
33

 IILJ Working Paper 2006/6. p. 20 
34

 McLachlan, Shore, Weiniger 2008 p. 224 

35
 Muchlinksi 2007 p. 635  
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III. Respondent breached the BIT and cannot be exempted based on the ground that it 

was to exceed its EU-mandated borrow limits   

1. Respondent with its international wrongful conduct breached the BIT and 

caused harm to Claimant 

86. Claimant submits that Respondent since breached the FET standard as envisaged in the 

provision of Article 2 (2) of the BIT, with this international wrongful act Respondent 

caused harm to Claimant.  

 

87. Claimant asserts that suffered losses and harmed when Respondent amended the Article 4 

of the LRE by the Law on the Amendment of Article 4 of the Law on Renewable Energy 

2013 January 3 No. XIII-1987 and when BEA calculated and announced the new fix feed-

in tariffs from 1 January 2013. 

 

88. Consequently, Claimant submits that due to the legislative and administrative state 

measures Respondent breached the guarantee FET of Article 2 (2) of the BIT and violated 

Claimant’s legitimate expectation. 

 

89. As it can see in the Kovič Report Claimant has been harmed by Respondent’s action in 

three distinct ways.
36

 

 

90. Therefore Claimant will explicate below the adequate form’s of reparation and the basic of 

compensation claim. At this section Claimant will prove the attribution the wrongfully act 

to Respondent 

2. The conducts of the Parliament of Barancasia and the Barancasia Energy Authority 

are attributable to Respondent  

91. Claimant submits that when the Parliament of Barancasia modified the provision of the 

LRE on the annually change of feed-in tariffs prices and BEA calculated and announced the 

                                                           
36
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new fix feed-in tariffs those conducts were internationally wrongfully acts and were 

attributable to Respondent.  

92. According to Article 12 of the ILC Articles ’There is a breach of an international obligation 

by a State when an act of that State is not in conformity with what is required of it by that 

obligation, regardless of its origin or character’. 

93. Claimant submits that the formula of ’regardless of its origin or character’ covers all of the 

sources of international obligations which resulted from processes for creating legal 

obligations in the sense of international law or customary international law or unilateral act 

of the State.
37

  

 

94. Therefore, Claimant submits that the FET is an international obligation because the BIT is a 

source of international law.
38

 

 

95. According to Article 4 paragraph 1. of the ILC Articles: 

’The conduct of any State organ shall be considered an act of that State under international 

law, whether the organ exercises legislative, executive, judicial or any other functions, 

whatever position it holds in the organization of the State, and whatever its character an 

organ of the central Government or of a territorial unit of the State’. 

96. Claimant submits that in the view of attribution of an internationally wrongful act the State 

is treated as a unity
39

 and the principle of separation of powers is not relevant in the view of 

conduct of organs of a State
40

 and also irrespective the level of administration or 

government at which the conduct occurs.
41

   

 

97. Thus when the parliament and the BEA exercised their legislative and administrative power 

those acts were breaches of an international obligation and were attributable to Respondent. 

                                                           
37

 ILC Articles p. 55 
38
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39
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40
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98. Consequently, Claimant submits that Respondent failed to comply the obligation of the BIT 

particularly the FET when the parliament of Barancasia and the BEA exercised their 

legislative and administrative power which caused harmed to Claimant.  

3. Respondent is responsible for its actions under both the BIT and customary 

international law 

99. Claimant submits that Respondent’s obligations deriving from its EU memberships do not 

effect its obligations under the BIT since a state cannot preclude itself on the ground that it 

is trying to meet its EU obligations. 

 

100. According to the uncontested facts Barancasian public officials admitted the 

unsustainability of renewable energy support incentives and the guaranteed profit for 

twelve years. 

 

101. According to the uncontested facts Respondent couldn’t borrow money to sustain its 

renewable energy support system and the guaranteed feed-in tariffs because the land 

jeopardized its EU accession. 

 

102. Therefore Claimant is going to justify below the lack of force majeure, distress and 

necessity. 

 

103. Claimant states in this case the arising rules are the ILC Articles, particularly Article 23, 

Article 24 and Article 25. 

 

104. Subsequently Claimant will justify that under the ILC Articles Respondent’s exemptions 

have no relevance in the present case. 

 

105. Claimant submits that Respondent cannot refer to Article 23 of the ILC Articles, namely 

force majeure in the present case because it is not applicable when the failure to comply the 
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obligation or the performance of the obligation became more difficult or burdensome due to 

economic or political crises.
42

  

106. Claimant submits that Article 24 of the ILC Articles, namely distress is not applicable in 

the present case. According to Claimant Article 24 applies in very few and limited cases, 

when human lives are threatened and stakes.
43

 

 

107. Claimant submits that Respondent’s breach of the BIT does not exempt on the basis of 

Article 25 of the ILC Articles, namely necessity. 

 

108. According to Article 25: 

1.  Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act noting conformity with an international obligation of that 

State unless the act: (a) is the only way for the State to safeguard an essential 

interest against a grave and imminent peril; and (b) does not seriously impair an 

essential interest of the State or States towards which the obligation exists, or of 

the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the 

possibility of invoking necessity; or (b) the State has contributed to the situation of 

necessity. 

109.  Claimant states that Respondent changed the renewable energy system and referred to 

financial problems and adhering to EU obligations.
44

 

110.  Claimant submits that the draconian changes of the feed-in tariffs regime was not the only 

way for Respondent to treat the solar bubble. Moreover Respondent had not been dangered 

by economic collapse. 
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 ILC Articles p. 76; Rainbow Warrior, para 77 
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111.  According to the commentary of ILC Articles Respondent’s plea would be exclude on the 

ground that other solutions which available are more costly or less convenient. The 

Tribunal in CMS v. Argentina also emphasized it.
45

 

112. Consequently, Claimant submits that Respondent cannot refer to Article 25 para 1. a) to 

exempt its failure to comply FET. 

113. Claimant submits that Respondent’s exceeding EU-mandated borrow limits does not 

countervailing interest to breach the BIT. 

114. Claimant submits first that the loan only a possibility to Respondent to treat its economic 

problem.  

 

 

 

 

 

 

  

                                                           
45
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IV. Respondent should be obliged to rescind the LRE amended Art 4 or to continue to pay 

the pre-2013 feed in tariff to Claimant 

1. Claimant is entitled to restitution since Respondent caused harm by breaching 

of the BIT 

A) Respondent breached the BIT and caused harm to Claimant 

115.  As it stated above Claimant submits that Respondent breached the provision of Article 2 

(2) of the BIT namely the FET. 

116. Claimant submits that suffered losses and harmed when Respondent amended the Article 4 

of the LRE by the Law on the Amendment of Article 4 of the LRE 2013 January 3 No. 

XIII-1987. Claimant submits that due to this state measure Respondent breached the 

guarantee of FET of Article 2 (2) of the BIT and violated Claimant’s legitimate 

expectation. 

117. Therefore Claimant submits that Respondent should be oblige to make restitution according 

to customary international law, and emphasizes the principle which stated the PCIJ in the 

Chorzów Factory case. 

118. In the Chorzów Factory case the PCIJ stated that it is a principle of international law that 

the breach of an engagement involves an obligation to make reparation an in adequate 

form.
46

 

119. Consequently, Claimant submits that it is entitled to claim adequate form of reparation. 
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B) Since Respondent breached the BIT Claimant is entitled to claim reparation 

a) Claimant submits that the BIT silents in the question of reparation in case of the 

breach of fair and equitable treatment so the applicable rules in the question of 

reparation is the rules of customary international law, particularly the ILC 

Articles 

120. Claimant submits that the BIT does not contain any specific rules on reparation in case of 

breach of FET therefore claims reparation under the rules of customary international law. 

121. Claimant states that it is a generally accepted view that the BIT considers to lex specialis 

provision compered to customary international law.
47

 

 

122. Claimant submits that this allegation is supported by the statement of the PCIJ in the 

Chorzów Factory case. In this case the PCIJ stated that ’Reparation therefore is the 

indispensable complement of a failure to apply a convention and there is no necessity for 

this to be stated in the convention itself’.
48

 

 

123. Consequently, Claimant states that lack of any specific rules in the BIT the applicable rules 

are the rules of customary international law, particularly the ILC Articles. 

 

124. Claimant submits that the ILC Articles adopted at its fifty-third session in 2001 by ILC is 

currently the most authoritative document on the law of state responsibility under 

international law.
49

 

 

125. Therefore, Claimant submits that the ILC Articles are applicable rules of customary 

international law, and applicable Articles in the dispute between Claimant and 

Respondent.
50

 

                                                           
47
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126. This allegation is supported by Article 33 of the ILC Articles namely ’Scope of 

international obligations set out in this Part’. Para 2 of Article 33 states ’This Part is 

without prejudice to any right, arising from the international responsibility of a State, which 

may accrue directly to any person or entity other than a State’. 

 

127. The commentary to Article 33 also emphasizes the possibility to non-State entities to 

invoke the responsibility in certain procedure of its own account and without intermediation 

of any State.
51

 

b) Respondent is responsible for the conducts of state organs under customary 

international law 

C) Claimant claims the Tribunal to obligate Respondent to rescind the LRE 

amended Article 4 or to pay continue the pre-2013 feed-in tariff to Claimant 

128. As stated above Respondent is responsible for the acts of state organs under the principle of 

unity of states. Therefore the legislative and administrative acts of state organs are 

attributable to Respondent. 

a) Claimant is entitled to claim restitution because Respondent breached the BIT 

129. In the Response to Request of Arbitration, Respondent requested the Tribunal to deny 

Claimant’ s claim for specific performance and stated that Tribunal would not have power 

to order such a specific performance because this remedy of specific performance 

[according to Respondent] is inconsistent with state sovereignty and beyond the powers of 

any arbitral tribunal. 

 

130. Claimant submits that the Tribunal has power to order the restitution of the earlier legal 

framework of the feed-in tariff regime or to order to Respondent to grant to Claimant the 

promised fix feed-in tariff. Claimant will justify this statement below in substantial and 

procedural law aspects. 

                                                                                                                                                                                            
50

 Nykomb v. Latvia para p. 38-39; Arif v. Moldova para 570; Hobér, 2008 p. 554 
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b) There is no substantial law bar to the Tribunal order restitution 

131. Claimant submits that according to the rules of customary international law the Tribunal 

has possibility to order restitution, that is to say obligate Respondent to rescind the LRE 

amended Article 4 or to order Respondent to continue to pay the pre-2013 feed-in tariffs. 

132. Claimant submits that restitution is the primary remedy for reparation therefore comes 

before compensation.
52

 

 

133. Article 35 of the ILC Articles states that ’a State responsible for an internationally 

wrongful act is under an obligation to make restitution, that is, to re-establish the situation 

which existed before the wrongful act was committed, provided and to that extent that 

restituiton: 

(a) is not materially impossible; 

(b) does not involve a burden out of all proportion to the benefit deriving from restitution 

instead of compensation’ 

 

134. Claimant submits that the phrase ‘re-establish the situation which existed before the act was 

committed’ covers the reversal of some juridical act i. e. the modification of a legal 

situation including revocation, annulment or amendment of legislative provisions.
53

 

 

135. Claimant submits that the granting of right to Claimant sell renewable energy to 

Respondent on the pre-2013 feed-in tariffs prices is also a possible form of restitution. 

 

136. Commentary to Article 35 of the ILC Articles interprets the term of restitution in a broad 

meaning. Thus restitution covers ’any action that needs to be taken by the responsible State 

to restore the situation resulting from its internationally wrongful act’.
54

 

 

137. Claimant submits that the two conditions of restitution i. e. the impossibility and 

disproportionality do not impede the Tribunal to order restitution. 
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i) The restitution in the present case is not materially impossible 

138. Article 35 subparagraph (a) requires the materially possibility of restitution. According to 

the commentary to Article 35 condition of materially impossibility ’would apply where 

property to be restored has been permanently lost or destroyed, or has deteriorated to such 

an extent as to be valueless’. This criteria can cover more complex situations.
55

 

139. According to Claimant the ordinary meaning of impossibility also supports the allegation of 

the possibility of restitution.  Black’s Law dictionary define a physically impossible act 

which is contrary to the course of nature and legally impossible act which is impossible by 

the requirement of rule of law, and practically when the act can be done, but only at an 

excessive or unreasonable cost. 

140. Consequently, Claimant submits that re-establish the status quo ex ante or obligate 

Respondent to continue pay the pre-2013 feed-in tariff to Claimant is not impossible 

physically or legally nor practically. 

ii) Restitution is not disproportionality in the present case 

141. Claimant submits that disproportionality does not preclude the Tribunal to order restitution 

of the earlier legal framework or to obligate Respondent to continue pay the pre-2013 feed-

in tariffs to Claimant. 

142. According to the commentary of the ILC Articles restitution is not applicable when there is 

grave disproportionality between the burden which restitution would impose on Respondent 

and the benefit which would be gained.
56

 

143. The commentary stated that this question is based on considerations equity and 

reasonableness. Claimant submits that the breaching of the duty of FET and rule of law by 

the retroactive and inconsistent legislative and administrative acts base the applicability of 

restitution.  

                                                           
55
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144. According to Claimant the question of disproportionality in the view of the obligation of 

Respondent to continue pay the pre-2013 feed-in tariff to Claimant does not exist. In this 

case Respondent will have to grant the earlier fix feed-in tariff only one investor. So the 

financial problems which the public offices of Respondent admitted don’t have to weight 

with respect of this specific performance. 

145. Therefore Claimant submits that if the Tribunal order this kind of specific performance to 

remedy Respondent’s failure to comply the obligation of the BIT, Tribunal will concordant 

with the conditions of restitution under the ILC Articles. 

 

146. Consequently, there is no substantial law bar for the Tribunal to order specific performance. 

c) There is no procedural bar to the Tribunal order restitution 

147. In procedural aspect, Article 8 (5.) (d) of the BIT contain the possibility of Claimant to 

institute a process before the LCIA Court. This quoted Article of the BIT express the 

willingness of the Contracting Parties to resolute their disputes between investors and them 

in connection with an investment in the territory of the other Contracting Party before a 

domestic court or an arbitral tribunal. This consent of jurisdiction of the LCIA include the 

application of the LCIA rules. 

 

148. This is emphasized more by fact that Claimant and Respondent agreed at the beginning of 

the process to the procedure between the Parties shall be governed by the LCIA Rules 2014 

and the Official Rules of Foreign Direct Investment International Arbitration Moot.
57

 

 

149. Since the Parties of the dispute stipulated the LCIA Rules 2014 Claimant submits that 

Article 22.1 (VII) of the LCIA Rules empowers the Tribunal to order specific performance. 

 

150. The quoted Article states ‘The Arbitral Tribunal shall have the power, upon the application 

of any party or (save for sub-paragraphs (viii), (ix) and (x) below) upon its own initiative, 

but in either case only after giving the parties a reasonable opportunity to state their views 

and upon such terms (as to costs and otherwise) as the Arbitral Tribunal may decide: 
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(vii) to order compliance with any legal obligation and specific performance of any 

agreement (including any arbitration agreement or any contract relating to land)’; 

151. According to Claimant this phrase of Article 22.1 subparagraph vii of the LCIA Rules 2014 

the phrase of ‘any legal obligation’ covers the obligations in BITs such as FET. 

152. Since Claimant did not find any provision in the LCIA Rules 2014 which limitates the 

Tribunal’s power to order restitution. Therefore Claimant submits that there is no any 

procedural law bar to the Tribunal order restitution. 

153. According to Claimant the formula of specific performance covers Claimant claims in the 

prayer for reliefs. 

D) Claimant is entitled to claim compensation for lost profits  

154. Claimant submits that it is entitled to claim compensation for lost profits together with 

restitution. 

  

155. Article 31 of the ILC Articles states that ’the responsible State is under an obligation to 

make full reparation for the injury caused by the internationally wrongful act. 

 

156. The often-cited Chorzów Factory case contains the principle of full reparation, it is derive 

from the statement of the PCIJ: 

’The essential principle contained in the actual notion of an illegal act –a principle 

which seems to be established by international practice and in particular by the 

decisions of arbitral tribunals –is that reparation must, as far as possible, wipe out 

all the consequences of the illegal act and reestablish the situation which would, in 

all probability, have existed if that act had not been committed.’
58
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157. Claimant submits that the principle in Chorzów Factory case is still applicable in arbitral 

Tribunal practice.
59

 

  

158. The commentary of ILC Articles also refers to Chorzów Factory case when interprets 

Article 31 that is to say the obligation of full reparation. 

 

159. Consequently, Claimant submits that in the present case Respondent could comply the 

obligation of full reparation if restores the earlier legal framework and compensates 

Claimant for lost profits.  

E) Alternatively Claimant is entitled to claim compensation for the damage and lost 

profits  

160. Claimant submits that restitution is more consistent form of reparation than compensation, 

because it take account the preservation of investment and the relationship between the 

investor and Host State. 

 

161. The Contracting Parties themselves emphasize in the Preamble of the BIT the creation and 

maintaining favourable conditions of investments and the stimulation the business 

initiatives. 

 

162. The Tribunal in Arif v. Moldova emphasized the consistency of restitution with the 

objectives of bilateral treaties and with the preservation of investment and relationship 

between the investor and Host State.
60

  

 

163. Thereby, Claimant claims compensation to the Tribunal inasmuch as it does not set out that 

neither rules of restitution together with compensation nor only restitution are applicable in 

this case. 

 

164. According to Article 36 of ILC Articles 
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’1. The State responsible for an internationally wrongful act is under an obligation 

to compensate for the damage caused thereby, insofar as such damage is not 

made good by restitution. 

 2.  The compensation shall cover any financially assessable damage including loss 

of profits insofar as it is established.’ 

165.  Consequently, Claimant is entitled to compensation if the Tribunal finds, that the conditions 

of restitution do not obtain. 

V. Claimant is entitled to 2.437.217 EUR as damages 

166.  Claimant submits that the basis for claiming and quantifying compensation is appropriate. 

Claimant claims that it is entitled to a compensation totaling 2.437.217 EUR for damages 

caused by Respondent and requests the Tribunal to condemn Respondent in this sum. 

167.  Claimant submits that Respondent harmed Claimant with its actions in three distinct ways. 

The claimed 2.437.217 EUR accordingly stands as a sum of the following three heads of 

damage: 

Damages caused in connection of Project Alfa and Project Beta totaling 243.882 

EUR. This amount is also has to be divided to 120.621 EUR for Project Alfa - 

calculation derived in Kovič Expert Report Annex 1(A) and 123.261 EUR for Project 

Beta.
61

 (1) 

Damages deriving from the completion of Barancasia Solar Installations with the 

reduced feed-in tariff of 0,15 EUR/kWh instead of the 0,44 EUR/kWh initially 

granted for twelve years which total 1.427.500 EUR.
62

 (2) 

Damages deriving from the impact of the tariff structure change on Claimant's future 

solar developments totaling 765.835 EUR.
63

(3) 
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1.  Claimant is entitled to 243.882 EUR as damages regarding the Alfa and Beta 

Projects 

A)  Claimant is entitled to 120.621 EUR as damages regarding the Alfa Project 

168.  Regarding the Alfa Project Claimant stipulates for a compensation of 120.621 EUR in net 

present value (NPV) because of Respondent's unlawful actions which led to Claimant's 

discriminatory and inequitable treatment. Claimant suffered losses arising from the 

difference between the tariff rates of the Alfa Project and other photovoltaic solar providers 

were allowed by the BEA after the implementation of the LRE.  The Alfa Project originally 

operated with a 0,1989 EUR/kWh tariff but after the BEA's 0,44 EUR/kWh feed-in tariff 

announcement Claimant also applied for the new fixed tariff for the Alfa Project as other 

solar providers. The request has been denied by the energy authority on that particular 

ground that the 0,44 EUR/kWh tariff is only available for new projects. The BEA's decision 

has to be considered unlawful because the LRE does not contain any provision regarding 

this limitation. This resulted that Claimant had to continue the Alfa Project's operations 

with a tariff less than half that of other solar providers. This significant difference between 

the two rates with the above mentioned unlawful proceeding of the BEA substantiate 

Claimant's discriminatory and inequitable treatment and makes unequivocal the assessment 

of damages and the determination of the amount of compensation regarding the Alfa 

Project. The quantum is the difference between the feed-in tariff all the other providers 

have been licenced and the allowed rate for the Alfa Project. The amount of compensation 

to which Claimant is entitled totals 120.621 EUR as of 1 January 2013 plus further interest 

as of 1 January 2013 until the date of payment. 

B) Claimant is entitled to 123.261 EUR as damages regarding the Beta Project 

169.  Regarding the Beta Project Claimant submits that the compensation it is entitled to takes 

out 123.261 EUR.  Beta as a new project have been allowed for the 0,44 EUR/kWh tariff 

for twelve years from the issuance of the licence but was only able to enjoy this for two 

years from the beginning of its operations (from 30 January 2011). Effective at this point of 

time Respondent dramatically decreased the rate of the feed-in tariff to 0,15 EUR/kWh 

causing significant losses to Claimant. Similarly to the Alfa Project the measure of damage 
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caused by Respondent is the difference between the originally obtained tariff rate and the 

decreased 0,15 EUR/kWh tariff rate calculated for the period from the third year of the 

project until the expiration of the twelve year licence (2013-2023). This total 123.261 EUR 

plus further interest as of 1 January 2013 until the date of payment. 

  2. Claimant is entitled to 1.427.500 EUR as damages deriving from the completion of 

the twelve further solar installations with the reduced feed-in tariff of 0,15 EUR/kWh 

instead of  0,44 EUR/kWh  

170.  Claimant requests the Tribunal order Respondent to pay compensation for all damages 

suffered in context of its 12 further solar installations totaling 1.427.500 EUR according to 

the relevant rules of customary international law and grounded on the breach of the BIT. 

171. Claimant submits that the reduction of the 0,44 EUR/kWh tariff initially granted for 

Claimant for twelve years is an unlawful act of Respondent which violates the protections 

that Claimant is entitled to under the BIT. 

 

172. The reduction of the for twelve years granted tariff is unlawful because the BEA issued the 

licences (on 1 July 2012) after that it became apparent to Respondent (from the beginning 

of 2012) that the LRE was a mistake and had created a ‘solar bubble’. Claimant submits 

that Respondent acted inconsequently when despite that fact issued the licences. 

Respondent's standing-point is also grounded with Barancasian public officials admissions 

saying ‘the whole renewable energy support scheme was unsustainable’.  

 

173. Claimant made its investment decision relying on the content of the licences and built up a 

business strategy in which the rate of the feed in tariff is a key factor. It was a legitimate 

expectation of Claimant that the content of the licences issued by a public authority stays 

unchanged if the licences themselves contain such a clause. 

 

174. With the reduction of the tariff Respondent implemented the breach of the BIT namely 

Respondent failed to ‘maintain favourable conditions for investors’ provided in the 

Preamble of the BIT. 
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175. On the measure of compensation Claimant is grounding its claims first on the international 

customary law standard of compensation and second on the calculation stated in the Kovič 

Expert Report Annex 3. 

176. First Claimant claims for a full compensation – according to Hull rule
64

 – which covers all 

the consequential damages and which restitutes the initial investment conditions and creates 

a ‘status quo ante’ in accordance with the Metalclad v. Mexico award para 122: 

 ‘... where the state has acted contrary to its obligations, any award to the claimant should, 

as far as is possible, wipe out all the consequences of the illegal act and re- establish the 

situation which would in all probability have existed if that act had not been committed (the 

status quo ante).’ 

177.  Second Calculated with the method derived in the Kovič Expert Report Annex 3 the net 

present value of the damages which for Claimant seeks compensation total 1.427.500 EUR 

as of 1 January 2013 plus further interests until the date of payment by Respondent. 

3.  Claimant is entitled to 765.835 EUR as damages deriving from the impact of the 

tariff structure change on Claimant's future solar developments 

178.  Claimant claims that it is entitled to damages totaling 765.835 EUR for its future solar 

developments as a result of the change in the feed-in tariff. 

179. Claimant submits that the reduction of the tariff also significantly reduces its future 

revenues. Similarly to the Alfa, Beta and the 12 more Projects the measure of damage 

caused by Respondent is the difference between the two tariff rate.
65

 

 

180. As evidence for Claimant's future investment Claimant brings forth a witness statement of 

one of Claimant's managers. 

 

181. Claimant claims for interest until the date of payment in addition to 765.835 EUR total 

damages as of 1 January 2013.  

                                                           
64

 Brown and Miles 2011 p. 224 
65

 Kovič Expert Report Annex 4 pp. 1-2 



 Team Koo Arbitration No: 00/2014 

37 
 

 

Prayer for Relief 

Claimant requests the Tribunal to declare that 

1. Respondent is liable for several violations of the BIT, including failure to accord 

Claimant fair and equitable treatment. 

2.  Respondent is obliged to repeal the amendment to Article 4 of the LRE or to continue 

to pay Claimant the €0.44 feed-in tariff for the remaining twelve years. 

3.  In the alternative to the second claim, Respondent has to pay damages to Claimant for 

Claimant’s losses in the amount of 2.437.217 EUR. 

4.  Respondent must bear all costs of this arbitration 

 

 

 

 

 

 

 


