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STATEMENT OF FACTS 

1. On 31 December 1998, the Republic of Barancasia (―Respondent‖) concluded an 

Agreement with the Federal Republic of Cogitatia (―Cogitatia‖) for the Promotion and 

Reciprocal Protection of Investments (the ―BIT‖). The Respondent entered into the BIT 

to develop economic co-operation between the two nation states with special emphasis on 

creating and maintaining favourable conditions for investments. 

 

2. The BIT came into effect on 01 August 2002, valid for a period of 10 years with no 

recourse to unilateral termination. The two contracting parties became members of the 

European Union in May 2004. 

 

3. Vasiuki LLC (―Claimant‖) is a company incorporated under the laws of Cogitatia. Since 

2006, Claimant has been engaged in operating renewable energy projects, with a view to 

effectively utilize ‗green power‘ subsidies offered by various governments for the 

promotion of renewable energy and offset of harmful emissions. 

 

4. On 29 June 2007, Respondent sent a unilateral termination notice to Cogitatia with 

respect to the BIT. The termination, as specified by Respondent, was to take effect from 

30 June 2008. Subsequently, Cogitatia acknowledged receipt of the said notice without 

any response on the content.  

 

5. Since early 2007, in response to Barancasia‘s endeavour to meet its EU Climate and 

Energy Targets, which inter alia, required 20% of power production to be generated from 

renewable energy sources, Claimant began to actively review the Barancasian legislative 

process and conducting preliminary analysis of the Photo-Voltaic (PV) sector in 

Barancasia. 

 

6. In December 2008, Barancasia and other EU member states adopted the binding ‗EU 

Energy and Climate Package‘, that mandated both a 20% cut in emissions compared to 
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the levels prevailing in 1990, as well as raising the share of energy consumption from 

Renewable Energy sources to 20%. 

 

7. In May 2009, Claimant launched an experimental solar project ―Alpha‖ in the 

Respondent state. The same became operational in January 2010. 

 

8. On 1 May 2010, Barancasia enacted the Law on Renewable Energy (―LRE‖), the stated 

object of which was to provide state-backed incentives to develop renewable energy 

sources of production until a target share of 20% was achieved. Barancasia has not 

reached the target share to date. 

 

9. The Regulation on the Support of Photovoltaic Sector (―RSPS‖), enacted to further 

implement the LRE, conferred powers on the Barancasian Energy Authority (―BEA‖), to 

regulate ‗Feed-in-Tariffs‘ (―FiT‖) for PV plants the capacity of which did not exceed 

30kW. 

 

10. On 01 July 2010, the BEA announced a fixed FiT of EUR 0.44 / kWh to be applicable for 

the said PV plants, to be guaranteed for a period of 12 years under Art. 4 of the LRE. 

 

11. On 25 August 2010, in response to Claimant‘s application for a license for Alpha and a 

new project ―Beta‖, the BEA granted license to the latter while it denied the same for 

Alpha. When Claimant requested for further information on the ground(s) of rejection, 

the BEA refused to disclose any reason, citing ―confidentiality obligations‖.  

 

12. On 30 January 2011, Project Beta became operational. Subsequently, Claimant decided to 

launch twelve more projects of 30kW capacity each. Licenses with respect to these 

projects were applied for on 01 April 2012. On 01 July 2012, the BEA granted licenses 

for all the said projects guaranteeing EUR 0.44 / kWh for a period of 12 years. 

 

13. On 03 January 2013, Barancasia amended Art. 4 of the LRE to replace it with an annual 

review system based on the ‗Best Available Technology‘ to retroactively take effect from 
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01 January 2013. The private consultation during the amendment process was made 

limited to a selected set of stakeholders, while Claimant was neither made aware of the 

hearing nor given an opportunity to express their views. 

 

14.  On 2 November 2014, Claimant lodged a Request for Arbitration before the LCIA by 

invoking Art. 8 of the BIT. This Request was made after Respondent declined 

negotiations when notified by the Claimant of its intention to pursue legal remedies under 

the BIT.  

 

15. On 28 December 2014, the LCIA appointed a three-member tribunal pursuant to Art. 5 of 

the BIT was appointed. Dunedin, Caledonia was determined the seat of the Arbitration. 
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ARGUMENTS 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

1. As per Art. 8 (4) of the BIT, Respondent has consented to binding arbitration with respect 

to ―any dispute which may arise between an investor‖ and itself ―in connection with an 

investment‖ in its territory.
1

 The instant dispute is a legal dispute that requires 

interpretation of breach of standards of treatment provided for in the BIT. 

 

2. Claimant, through the Request for Arbitration, has accepted the Respondent‘s standing 

offer to arbitrate, and all necessary compliances with regards to institution of arbitral 

proceedings have been made.
2
 It is averred that Claimant is a qualified ‗investor‘ under 

the BIT, and its investments squarely fall within the definition of ‗investment‘ under the 

BIT (Section A).  

 

3. The BIT continues to remain in force as per Art. 13 of the BIT since there has been no 

valid termination by mutual consent (Section B). The BIT has neither been automatically 

terminated, nor have any of its substantive provisions been invalidated by virtue of the 

BIT signatories‘ accession to the European Union in May 2004 (Section C).  

A. CLAIMANT IS A QUALIFIED ‘INVESTOR’, AND ITS PLANTS AND LICENSES AMOUNT TO 

QUALIFIED ‘INVESTMENTS’ WITHIN THE MEANING OF ART. 1 OF THE BIT 

4. The definition of ‗investor‘ under Art. 1 (2) of the BIT includes a legal person, which is 

―<…> 

(a) any entity incorporated or constituted in accordance with its laws,  

(b) recognized as legal person by its laws  

(c) having the permanent seat in the territory of that Contracting Party‖  

 

who invests in the territory of the other Contracting State.
3
  

                                                 
1
Annex No.1, Record, at p. 29. 

2
Request for Arbitration, Record, pp. 3-6. 

3
Annex No.1, art. 1 (2) (b), at p. 26. 
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Claimant being a company incorporated under the laws of Cogitatia, recognized as a legal 

person, with its seat of control in Cogitatia, is a qualified investor within the meaning of 

Art. 1. 

5. Claimant‘s ‗investments‘ in Barancasia, on the other hand, are governed by the definition 

found in Art. 1(1) of the BIT, reproduced below:- 

―The term ―investment‖ shall comprise every kind of asset invested in connection 

with economic activities by an investor of one Contracting Party in the territory 

of the other Contracting Party in accordance with the laws and regulations of the 

latter and shall include, in particular, though not exclusively:  

(a) movable and immovable property as well as any other property rights, such as 

mortgages, liens or pledges; movable and immovable property as well as any 

other property rights, such as mortgages, liens or pledges; 

<…> 

(e) any right conferred by laws or under contract and any licenses and permits 

pursuant to laws, including the concessions to search for, extract, cultivate or 

exploit natural resources‖.
4
 

6. In consonance with Art. 31 of the VCLT, the definition must be accorded plain and 

ordinary meaning, in light of its context, objects and purpose. A plain reading of Art. 1 

(1) of the BIT confirms that its ambit is wide enough to cover every kind of asset which 

qualifies any of the categories enlisted. Claimant‘s investments in PV plants in 

Barancasia as well as the licenses obtained under the LRE regime (collectively ―Assets‖) 

qualify as investments, squarely covered by Art. 1 (a) and (e) respectively. 

 

7. The assets are invested in connection with the specific economic activity of generating 

environmentally friendly electricity and are established within the territory of Barancasia 

as defined under Art. 1 (4) (a), hence also meeting the territorial link to the Respondent 

State. The Tribunal, thus, holds both jurisdiction ratione personae and jurisdiction 

ratione materiae. 

  

                                                 
4
Annex No.1, art. 1 (1), at p. 25. 
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B. BIT CONTINUES TO REMAIN IN FORCE AS THERE IS NO VALID TERMINATION 

8. Elaborate provisions relating to the termination or suspension or withdrawal from treaties 

are laid out in the VCLT. These provisions are binding upon both Barancasia and 

Cogitatia, as they are signatories of the convention. 

 

9. Art. 13 of the BIT is the provision that deals with its entry into force, duration and 

termination, as per which the BIT is required to remain in force for a period of 10 years 

without any recourse to unilateral termination, i.e. until 01 August 2012.
5
 

 

10. The Respondent‘s notice to unilaterally terminate the BIT was sent to Cogitatia on 29 

June 2007 and the termination was to take effect from 30 June 2008, which is expressly 

barred under Art. 13 (2).
6
 The termination notice is not in conformity with the provision 

of the BIT and its continuance remains unaffected. 

 

11. An exception to the bar under Art. 13 (2) of the BIT would be when termination is 

effected through mutual consent as per Art. 54 (b) of the VCLT. It is averred that the 

termination notice issued by Barancasia is a unilateral one, with no validation or 

recognition or acceptance of the same by Cogitatia. 

 

12. It is noteworthy that Respondent‘s issuance of a termination notice pursuant to its 

Resolution 1800 is the only official communication that was ever addressed to Cogitatia 

pertaining to the termination of the BIT. All prior and subsequent reports on Barancasia‘s 

intention to terminate were largely based on interviews, informal comments of 

Government officials and press statements that mandated no reaction or response from 

Cogitatia. 

 

13. Moreover, Resolution 1800 passed by Respondent on 11 December 2006, was an 

authorisation issued to its Ministry of Foreign Affairs and Ministry of Finance to initiate 

negotiations with specific BIT partners highlighted in the appendix of the same, in order 

to terminate the intra-EU BITs by mutual agreement. The same Resolution required the 

                                                 
5
Procedural Order No.2, No. 1 at p. 57; Annex No.1, Record, art. 13, at p. 31. 

6
Annex No.7.1, Record, at p. 39 
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Ministries to submit proposals to the Barancasian Government regarding unilateral 

termination of those BITs that could not be terminated by agreement.
7
  

 

14. It is reasonably inferable that the authorised officials were unsuccessful in securing a 

termination of the BIT by mutual agreement, rendering the termination notice issued on 

29 June 2007 entirely a unilateral act. 

 

15. On 28 September 2007, the MFA of Cogitatia sent a notification to Respondent merely 

acknowledging receipt of its termination notice.
8
 The Respondent may contend that this 

notification is a form of acquiescence or tacit consent to the termination and thereby the 

BIT stands terminated.  Although acquiescence or tacit consent has been recognised in 

international law, in the context of treaty termination, the consent is required to be clear, 

and the said notification falls far short of evincing a clear and unequivocal consent to 

termination.  

 

―Acceptance of an invalid or irregular act of termination or withdrawal, or of a 

repudiation, may be express or inferred from conduct, but in the latter case, only 

from conduct clearly evidencing an intention to accept, or inconsistent with any 

intention not to.‖
9
 

 

16. Fitzmaurice
10

 reiterates the importance of the clarity of consent in these words:  

 

―where a party is said to have accepted, for example, a repudiation or 

termination of a treaty, the treaty as an instrument is at an end, and as a source 

of legal obligation, it is necessary that this should be established beyond doubt. 

Normally this can only be done if the party makes an express acceptance. It can 

only be inferred from conduct that permits of no other interpretation. Generally 

speaking, silence is not enough, or at any rate would not produce any effect 

until after the lapse of a considerable period of time.‖ 

 

17. In the instant case, Cogitatia‘s response was a mere acknowledgement of receipt. 

Moreover, Barancasia on its own admission has clearly acknowledged that there was no 

official response from Cogitatia with respect to the termination of the BIT, despite the 

several attempts made to receive a confirmation (the most recent being in November 

                                                 
7
Annex No.6, at pp. 37-38. 

8
Annex No.7.2, Record, at p. 40. 

9
Fitzmaurice, at p. 37. 

10
Fitzmaurice, at p. 70.  
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2010).
11

 It is averred that any inference of acceptance of the termination of the BIT on the 

part of Cogitatia would be unwarranted and unreasonable. 

C. BIT HAS NEITHER BEEN AUTOMATICALLY TERMINATED NOR INVALIDATED UPON 

ACCESSION TO THE EU 

18. The BIT continues to remain valid and does not stand terminated by virtue of the two 

contracting parties becoming members of the European Union, as there is no provision in 

the VCLT that provides for automatic termination of treaties by operation of law.
12

 

 

19. Moreover, the European Commission in a letter regarding the ―effect of BITs concluded 

between existing member states‖ issued in 2006, clearly indicated that there is no 

automatic termination of a BIT by the mere fact of accession of the contracting parties to 

the EU, nor can a termination be effected outside the terms laid out in the treaty itself. 

The relevant paragraph under the heading ‗Effect on existing BITs‟, reads as follows: 

―However, the effective prevalence of the EU does not entail, at the same time, 

the automatic termination of the concerned BITs or, necessarily, the non-

application of all their provisions. 

Without prejudice to the primacy of Community law, to terminate these agreements, 

member states would have to strictly follow the relevant procedure provided for in the 

agreements themselves. Such termination cannot have a retroactive effect.
13

 

20. Art. 59 of the VCLT is the provision that deals with any implied termination of a treaty 

by virtue of the parties concluding another one. However, for a valid termination under 

Art. 59, the following elements need to be satisfied: 

 

(a) The two treaties need to relate to the same subject matter; 

(b) The intention of the parties to be governed entirely by the later treaty should be 

manifestly clear or; 

                                                 
11

Record, para 24, pp. 22-23. 
12

Eureko, para. 235. 
13

Eastern Sugar, at p. 25. 
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(c) The two treaties are so incompatible that the two cannot be applied at the same 

time. 

 

21. The first and foremost condition is that the two treaties need to deal with the same subject 

matter. The issue of intention of the parties or incompatibility arises only if the two deal 

with the same subject matter. 

 

22. Vierdag
14

 in his discussion on the issue of same subject matter in the context of 

subsequent treaties points out: 

 

―the requirement that the instruments must relate to the same subject-matter 

seems to raise extremely difficult problems in theory, but may turn out not to be 

so very difficult in practice. If an attempted simultaneous application of two 

rules to one set of facts or actions leads to incompatible results it can safely be 

assumed that the test of sameness is satisfied‖. 

 

This interpretation would lead to an absurd situation, where the primary condition for the 

two treaties to relate to same subject matter is rendered completely irrelevant. 

 

23. Instead, pursuant to Art. 31 of VCLT, the provision should be interpreted in accordance 

with the ordinary meaning and in light of its object and purpose. The subject matter of a 

treaty is inherent in the treaty itself and refers to the substantive issues to which the 

provisions apply. The primary subject matter of the EU treaties is that of creation of a 

common internal market whereas BITS deal with fostering foreign investment flows by 

protecting rights of investors.
 15

 The subject matter of the two treaties is not the same. 

 

24. Arguendo, even if the two deal with the same subject matter, there is no express or 

implied agreement or manifestation of the intention of the parties for the TFEU to 

supersede the BIT. Nor is there any provision in the TFEU that provides for any 

automatic supersession in the event of any conflict. Hence, there is no termination of the 

BIT by way of mutual intention of the parties. 

                                                 
14

Vierdag, at p. 100.  
15

Eureko, para. 235. 
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25. The last element of Art. 59 is the termination of a treaty that is so incompatible with a 

subsequent one relating to the same subject matter that the two treaties cannot be applied 

at the same time. Under this provision, the treaty as a whole needs to be incompatible. In 

the instant case, the BIT provides enhanced set of investment protection measures that are 

only complimentary and parallel to the fundamental freedoms established under the 

TFEU but not in conflict with it. 

 

26. For example, in Southern Bluefin Tuna, Japan had argued inter alia that the Convention 

on the Conservation of the Southern Bluefin Tuna, 1993 applied to the case as both lex 

specialis and lex posterior, excluding the application of the UNCLOS
16

. The tribunal held 

that both the conventions are applicable. The tribunal recognised that: 

 

―it is a common place of international law and state practice for more than one 

treaty to bear upon particular dispute. There is no reason why a given act of a 

State may not violate its obligations under more than one treaty. There is 

frequently a parallelism of treaties, both in their substantive content and in their 

provisions for settlement of disputes arising thereunder. The current range of 

international legal obligations benefits from a process of accretion and 

cumulation.‖
17

 

 

27. Dr. Christian Tetje analyzes the parallelism between intra EU-BITs and the EC 

Treaty/TFEU specifically, in the following way: 

―There are no convincing legal reasons that would cause intra-EU BITs to be 

classified as being per se incompatible with the law of the European Union. 

Also in the context of EU law, bilateral investment protection treaties are 

―added‖ legal guarantees for investors. … The cancellation of bilateral 

investment protection treaties between EU member states as demanded by the 

EU Commission would thus deprive EU citizens of subjective rights. This 

would be an unparalleled occurrence as regards fundamental principles of the 

European Union … Intra-EU BITs help to increase and enhance the overall 

level of legal protection of economic subjects in the internal market.‖
18

 

28. Art. 59 moreover is subject to provisions of Art. 65 of the VCLT, which lays down the 

procedure to be followed with respect to invalidity, termination, withdrawal from or 

                                                 
16

UNCLOS, 1982. 
17

Southern Bluefin Tuna Case, para. 38 (c). 
18

Tetje, at p. 19. 
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suspension of the operation of a treaty. As per Art. 65 (1) of the VCLT, the party looking 

to have a treaty terminated is required to send an official notification with the proposed 

measure along with reasons. Barancasia has not complied, inter alia, with this procedural 

requirement.
19

 

 

29. Therefore, it is claimed that the elements under Art. 59 are not satisfied and the BIT 

continues to remain in force. The two treaties, firstly, do not deal with the same subject 

matter. Moreover, no manifest common intention to terminate the BIT is found in the 

TFEU, nor is there any incompatibility between the two treaties that would prevent the 

simultaneous application of the two treaties. Both treaties can be applied in parallel and 

interpreted harmoniously. 

 

30. While Art. 59 is clearly not applicable, the threshold for conflict between subsequent 

treaties under Art. 30 (3) of the VCLT is much lower. Art. 59 is concerned with 

termination of a treaty while Art. 30 of the VCLT is concerned with priority between 

provisions of prior and subsequent treaties relating to the same subject matter.  Therefore, 

if there is a provision in EU Law that conflicts with the Dispute Resolution clause of the 

BIT (Art. 8), in principle there is potential for invalidation of the BIT. 

 

31. Yet, akin to Art. 59, the sine qua non under Art. 30 of the VCLT is that the two treaties in 

question need to relate to the same subject matter. Insofar as the same subject matter 

requirement is concerned, Claimant‘s pleadings with respect to Art. 59 with regards to 

the same subject matter requirement are emphasized with respect to Art. 30. 

 

32. The provision of enhanced protection standards for investments (FET and Full Protection 

& Security, Indirect Expropriation, Investor-State Arbitration) does not have an 

equivalent under EU Law. In any case none of those provisions can be said to be in 

conflict with EU Law. Even if one considers post Lisbon Treaty, where FDI is regarded 

within the exclusive competence of the EU as part of the Common Commercial Policy 

(Art. 207 TFEU), the treaty merely gives a general power for the regulation of FDI 

without any specifics. Until the power to create agreements that cover investment 

                                                 
19

VCLT, art. 65. 
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protection measures provided by BITs is exercised, all intra-EU BITs continue to remain 

valid and are in no conflict with EU law.
20

 Arguendo, even if there is a conflict, the BIT 

as lex specialis, should prevail as it better represents the will of the parties.
21

 

 

33. Art. 10 (1) of the BIT deals with the scenario wherein the parties are governed 

simultaneously by this agreement and an international agreement. In such a case, the 

investors of the contracting parties may seek to apply the provisions that are more 

favourable. The provisions of the BIT are far more specific, with standards of treatment 

more clearly expressed than the general principles of EU Law; the BIT should ordinarily 

prevail given that such a provision has been contemplated by the parties themselves 

under Art. 10 (1).  

 

34. The EC Treaty or the TFEU does not provide for investor-state dispute settlement 

procedures, but more importantly there is no prohibition of ISDS under EU Law. The 

investor-state arbitration procedure under Art. 8 of the BIT does not conflict with the 

principle of non-discrimination under Art. 18 of the TFEU, as Art. 8 is a special 

reciprocal right that is not covered by Union laws.  

 

35. In this regard, the D
22

 Case is a relevant illustration. In that case, under a bilateral tax 

treaty between Netherlands and Belgium, certain advantages were given to each other‘s 

citizens that were not offered to Germans and other nationals. The ECJ held that in the 

absence of harmonisation on question dealt with in the relevant bilateral treaty, it was left 

to member states to adopt bilateral treaties with reciprocal rights and obligations. 

Therefore, special rights not covered under EU Law such as Investor-State Arbitration 

under Art. 8 of the BIT are not in conflict with the principle of non-discrimination, if they 

are done on a reciprocal basis. 

 

36. Other EU investors wanting to take advantage of provisions of the BIT can utilise the 

Freedom of Establishment clause under EU Law and organise their investment 

accordingly to seek an equivalent advantage. 

                                                 
20

 Shan and Sheng Zhang, pp. 1065-1074. 
21

Waldock, at p. 232. 
22

D, Award. 
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37. Art. 8 of the BIT is also not in conflict with Art. 344 of the TFEU, which deals with 

disputes concerning EU Law. An ordinary reading of Art. 344 leads to the conclusion that 

it applies only where the dispute is: 

(a)  Between member states; 

(b) With regards to application or interpretation of EU Treaties. 

 

38. In the instant case, the dispute is between a state and an investor, to which Art. 344 is not 

applicable. The Frankfurt Court of Appeals with regards to the Eureko
23

 upheld this, 

where it held that Art. 344 TFEU covered only disputes between member states and not 

between a member state and a private party like Eureko. The Frankfurt Judgment also 

dealt with the issue of conflict with Art. 267 TFEU. It made it clear that Art. 267 TFEU 

does not confer an interpretative monopoly over the ECJ in relation to intra-EU disputes. 

ECJ is the last and final interpreter of questions of EU law but not the ‗sole‘ interpreter of 

the same. Arbitral tribunals routinely interpret questions of EU law as part of the factual 

matrix and the same has been recognised by the ECJ. 

 

39. In this regard, reference to Opinion 1/09
24

 of the ECJ is of relevance. The question before 

the Court was whether the creation of a Patent Court (PC) by an international agreement 

would be contrary to the exclusivity of the EU Courts. On the issue of Art. 344 of TFEU 

(Art. 292 EC) applying to dispute mechanisms involving private parties, the court held: 

 

Nor can the creation of the PC be in conflict with Art. 344 TFEU, given that it 

merely prohibits member states from submitting disputes concerning the 

interpretation and application of the Treaties to any method of settlement other 

than those provided for in the Treaties. The jurisdiction, which the draft 

agreement intends to grant to the PC, relates to disputes between only 

individuals in the field of patents.
25

 

 

                                                 
23

Frankfurt Court on Eureko Award, Case No. 26 SchH 11/10. 
24

Opinion 1/09.  
25

Opinion 1/09. 
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40. Moreover, there is no submission of dispute on interpretation of EU treaties in an 

investor-state arbitration under Art.8 by a member state, but rather a Response to Request 

for Arbitration with regards to breaches of the BIT.  

 

41. In summary, even if the BIT and the TFEU are considered to relate to same subject 

matter, application of Art. 30 (3) of the VCLT would not result in invalidating Art. 8 of 

the BIT, on the grounds of incompatibility with principle of non-discrimination under 

Art. 18 TFEU or exclusivity of ECJ under Art. 344 TFEU.
26

 

  

                                                 
26

European American Investment Bank, para. 279. 
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II. ARGUMENTS ON MERITS 

A. RESPONDENT VIOLATED ITS OBLIGATIONS UNDER ART. 2 OF THE BIT 

42. Respondent violated its obligation under Art. 2 of the BIT. Specifically, Respondent (i) 

violated the Fair and Equitable Treatment ("FET") standard
27

, (ii) violated the Full 

protection and Security (FPS) guarantee
28

 and (iii) breached the ‗umbrella clause‘ 

contained in Art. 2(3) of the BIT
29

. 

 

i. Respondent violated the Fair and Equitable Treatment (FET) standard 

43. The FET clause is found in Art. 2(2) of the Cogitatia-Barancasia BIT. The clause provides 

that: 

―Investments of investors of either Contracting Party shall at all times be 

accorded fair equitable treatment and shall enjoy full protection and security in 

the territory of the other Contracting Party‖. 

 

44. The FET clause is clear, broadly worded and sets an unqualified standard of treatment. The 

absence of any reference to national or international law in the BIT indicates that the parties 

intended for a strict and autonomous FET standard to apply. 

 

45. Mann‟s interpretation has gained significant approval among scholars, particularly where 

there is no reference to established standards, such as the international minimum standard of 

treatment (MST) in the clause. He states: 

 

―The terms ―fair and equitable treatment‖ envisage conduct which goes far 

beyond the minimum standard and afford protection to a greater extent and 

according to a much more objective standard than any previously employed 

form of words. A tribunal would not be concerned with a minimum, maximum 

or average standard. It will have to decide whether in all the circumstances the 

conduct in issue is fair and equitable or unfair and inequitable. The terms are to 

be understood and applied independently and autonomously‖.
30

 

 

                                                 
27

Annex No.1, Record, art. 2 (2). 
28

Annex No.1, Record, art. 2 (2). 
29

Annex No.1, Record, art. 2 (3). 
30

Mann, at p. 244. 
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46. Tribunals and scholars have discerned a set of components that form the autonomous FET 

standard.
31

 They include the need for the state to (1) act in good faith, (2) act in a non-

discriminatory manner, (3) act transparently, (4) not act arbitrarily, (5) not violate due 

process of law, (6) provide freedom from coercion and harassment, and, (7) to protect 

investors‘ legitimate expectations.
32

 

 

47. These elements are independent and not cumulative; breach of any one of the above 

components is sufficient to establish a breach of the FET standard. 

 

48. Respondent violated three elements of the FET standard by: (a) failing to protect investors‘ 

legitimate expectations, (b) acting arbitrarily, and (c) failing to act in a transparent manner. 

 

(a) Respondent breached Claimant‘s legitimate expectations 

49. Protection of investors‘ legitimate expectations is a central pillar of the FET standard.
33

 

Respecting these legitimate expectations is part of being fair towards investors. Respondent 

breached the legitimate expectations protected under the BIT because by making specific 

representations in order to entice investors and subsequently abrogating the same. 

50. There are three key elements to determine what can qualify as a ‗legitimate expectation‘.
34

 

Firstly, expectations must be legitimate. Secondly, these expectations must have enticed the 

investor or played a key role in the investor‘s decision to invest. Thirdly, the host state 

must have repudiated the warranties or assurances that formed the basis for such 

expectations.
35

 

 

51. The legitimacy and reasonableness of expectations are determined by the nature of the 

representations that gave rise to such expectations. The tribunal in Parkerings has opined 

that an expectation is legitimate if the investor received an explicit promise or guarantee 

from the host-state, or if implicitly, the host-state made assurances or representation that 

                                                 
31

Stone, at pp. 83-84, Lemire, para 284; Bayindir, para 178; Saluka, para 286-295. 
32

Schreuer, pp. 374–385, Siemens, para 291-300, BiwaterGauff, para 602; Siag, para 450; Paushok, para 253. 
33

Saluka, para 302; El Paso, para 227; Tecmed, para 154; Occidental, para 183. 
34

Continental Casualty, para 261. 
35

Sempra, para. 298. 
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the investor took into account in making the investment.
36

 

 

52. Legitimate expectations may arise out of specific representations or assurances made by the 

host state, not directly to a particular investor, but in a general manner so as to attract 

investment for a determined sector or industry.
37

 The Respondent‘s Law on Renewable 

Energy that established a fixed feed-in tariff system for licensed producers in the renewable 

energy sector is precisely such an enactment.  

 

53. Art. 4 of the LRE provides that: 

―The feed-in tariff announced by the Barancasia Energy Authority (―BEA‖) and 

applicable at the time of issuance of a license will apply for twelve years.‖
38

 

 

54. Arbitral awards, made in the context of a similar statute in Argentina‘s gas sector, have 

established that such legal and regulatory regime was not merely ‗an economic and 

monetary policy of the Argentine Government‘, but rather ‗it was a guarantee laid down in 

the tariff system‘.
39

 It was this guarantee of a comprehensive and stable tariff system that 

Claimant relied on while investing in licenses under the LRE.
40

 

 

55. The guaranteed tariff applicable at the time of issuance of licenses to 13 of Claimant‘s 

projects was EUR 0.44 / kWh.
41

 This fact read with Art. 4 of the LRE, clearly shows that 

Respondent made a specific representation that the guaranteed feed-in tariff of EUR 0.44 / 

kWh would be provided to Claimant‘s licensed projects for a period of twelve years. 

 

56. In addition to these specific representations, tribunals and scholars concur that ―investors‘ 

legitimate expectations rely on the stability, predictability and consistency of the host 

State‘s legal and business framework.‖
42

 It has been established that investors may have the 

legitimate expectation that "the host State will not alter the legal and business environment 

                                                 
36

Parkerings, at  para. 331. 
37

UNCTAD FET, at p 71, MutisTéllez, at 432.
 

38
 Annex 2, Record, art. 4. 

39
LG&E, paras 34–71. 

40
Statement of Uncontested Facts, Record, para 33. 

41
Statement of Uncontested Facts, Record, para 33. 

42
Vandevelde, at 43, 66. 
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and/or administrative practices upon which the investment has been made.‖
43

 Tribunals 

have concluded that "a stable legal and business environment was an essential element of 

the fair and equitable treatment where such an objective may be discerned from the 

preamble.
44

 The preamble of the Cogitatia-Barancasia BIT includes amongst its objectives 

the creation and maintenance of favourable conditions for investments and stimulation of 

business initiatives, thereby giving rise to expectations of stability.  

 

57. The LRE and RSPS formed such a comprehensive regulatory regime that it was reasonable 

for the Claimant to expect that all relevant factors had already been considered before 

making such representation of a guaranteed tariff for twelve years. Moreover, Art. 2 of the 

RSPS provides an exhaustive list of all such factors that had to be considered while 

calculating and before announcing the tariff.
45

 

 

58. Dozler outlines five components whose existence is necessary to conclude that the FET 

standard will protect the expectations of the investor are present in the instant case.
46

 All 

five components are made out in the present case. 

  

(i) The objective conduct of the host state inducing legitimate expectations on the 

part of the foreign investor - 

 

The representations made through the LRE regime and the licenses issued 

thereunder induced the legitimate expectation that a fixed feed-in tariff that will 

apply for twelve years shall be provided to licensed projects. 

 

(ii) Reliance on that conduct on the part of the foreign investors – The promise of 

stability is a crucial part of any investor‘s decision to invest in a State.
47

 Claimant 

significantly aligned its businesses and invested in the Respondent state. 

                                                 
43

 Felipe MutisTéllez, at 432. 
44

CMS, paras 53–67, 138, 144. 
45

Annex 3, Record, art. 2. 
46

Dolzer, p. 20. 
47

Klager, p. 169. 
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Investments in the projects were only made upon obtaining licenses under the 

LRE based on the terms of such licenses. The representations were made prior to 

the making of investments, and any expectations arising therefrom are legitimate 

and protected under the BIT
48

. 

 

(iii) Frustration of investor‘s expectation by subsequent conduct of the host state –  

 

The Respondent breached the legitimate expectations through two acts: 

- The amendment of Art. 4 on 3 January 2013 to include an annual 

review provision; and 

- The application of a significantly reduced feed-in tariff of EUR 

0.15/ kWh to Claimant‘s projects.  

 

These measures repudiate the guaranteed twelve year period of stability as well as 

the fixed feed-in tariff of EUR 0.44/ kWh which were guarantees made by 

Respondent and the basis for the Claimant‘s decision to invest. 

 

(iv) Unilateralism of conduct of the host state –  

 

Claimant had no opportunity to make its views or position heard with regards the 

amendment of 3 January 2013. The amendment to Art. 4 was brought about after 

private consultations to which only a select group of stakeholders were invited.
49

 

The Respondent discloses no reasonable or rational criteria in the selection of 

these stakeholders. Claimant was neither invited, nor made aware of these 

meetings.
50

 Further, the BEA did not give any notice to Claimant that the new 

tariff would be applied retrospectively to licenses granted before the date of 

coming into force of the amendment 

 

(v) Damages for the investor –  

                                                 
48

UNCTAD FET,  p 71. 
49

Statement of Uncontested Facts, Record, para. 34. 
50

Procedural Order 2, No. 15; Procedural Order 3, No. 6. 
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The measure of certainty and stability guaranteed by the LRE at the time of 

making of the investments has been abrogated. Further, tribunals have held that 

Claimants have a ―right to the guaranteed tariff‖ under regimes of this nature.
51

 

The Respondent‘s acts have deprived Claimant of this right to the tariff 

guaranteed at the time of issuance of licenses and caused significant losses in 

terms of expected revenue. 

 

59. The Suez award summarized the position of law concerning the need to protect the 

investors from state acts that frustrate legitimate expectations
52

: 

Investors, deriving their expectations from the laws and regulations adopted by 

the host country, acted in reliance upon those laws and regulations and changed 

their economic position as a result. It was not the investor‘s expectations alone 

that led tribunals to find a denial of fair and equitable treatment. It was the 

existence of such expectations created by host country laws, coupled with the 

act of investing their capital in reliance on them, and a subsequent, sudden 

change in those laws that led to a determination that the host country had not 

treated the investors fair and equitably. 

 

60. For the aforementioned reasons, the Tribunal must declare Respondent‘s measures to have 

violated Article 2 of the BIT. 

 

(b) Respondent‘s Acts were arbitrary 

61. Tribunals have now established that the FET guarantee in a BIT protects investors against 

arbitrary conduct by the host state.
53

 The CMS tribunal has opined that a measure that 

might involve arbitrariness ‗is in itself contrary to fair and equitable treatment.‘
54

 

 

62. There has also been a general consensus amongst tribunals regarding the definition of 

arbitrariness, finding that acts affecting investors which are founded ‗on individual 

                                                 
51
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discretion…prejudice or preference rather than on reason or fact‘ and ‗lacking a rational 

decision-making process‘ are deemed to be arbitrary.
55

 

 

63. Three distinct instances involving arbitrariness on the part of Respondent are made out:  

(i) The denial of a license to Claimant‘s project Alpha; 

(ii) The selective stakeholder consultations conducted during the process of amending the 

LRE; and 

(iii) Imposition of the new feed-in tariff of EUR 0.15/kWh to projects using old 

technology.  

 

64. Art. 5 of the LRE sets out the criteria for renewable energy projects that may be granted a 

license. Art. 5 provides that: 

 

―Issuance of Licenses for the Development of Capacity of Electricity Production from 

Photovoltaic Power Plants 

 

Existing capacity of electricity production from renewable energy sources may be 

developed or new capacity of electricity production from renewable energy sources at 

a new facility may be installed only upon obtaining a license from the BEA‖. 

A further reference to ‗existing projects‘ in the LRE regime is contained in Art. 3 of the 

RSPS which provides that: 

―A renewable energy provider, upon obtaining a license for the development of 

existingor new photovoltaic capacity, is entitled to the feed-in tariff.‖ 

 

65. The LRE and RSPS make it clear, through references in Art. 5 and Art. 3 respectively, that 

existing projects are eligible for a grant of license under the LRE. Respondent‘s denial of a 

license to Alpha on 25 August 2010 ‗because a fixed feed-in tariff would only be available 

for new projects, not for existing ones‘ was contrary to the position established in the 

legislation.
56
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66. Additionally, Alpha meets the criterion in Art. 5 requiring ‗plans to develop capacity for 

existing projects‘. Alpha has improved at an annual rate of 2.2% from an initial capacity of 

12.1%, and Claimants have stated that the capacity would be developed at that rate till it 

reaches 21%.
57

 Project Alpha, therefore, falls squarely within the criteria of eligibility 

prescribed under the LRE and was eligible for the fixed feed-in tariff. 

The denial of a license to Alpha, which was perfectly eligible to obtain a license, by citing 

reasons contradictory to the law is therefore arbitrary. 

 

67. The amendment to Art. 4 was brought about following private hearings that had taken place 

before the Barancasian Parliamentary Energy Committee, in which only specially invited 

representatives of industry and certain stakeholder groups were called to present 

testimony.
58

 Claimant was not invited nor made aware of such hearings.
59

 

 

68. While Respondent‘s parliament may have a broad discretion concerning whether 

stakeholders are to be consulted, the FET obligation mandates that such discretion must be 

guided by reason or a rational policy and not whimsy.
60

 While there is no inherent right to 

be consulted during law making, the non-discrimination mandate does create such a right in 

Claimant‘s favour as soon as it is extended to other national or foreign investors. Any 

denial of such right cannot be arbitrary. 

 

69. The stakeholders were not elected representatives nor has the Respondent disclosed any 

rational criteria it applied in drawing such a sample, rendering such an act non-transparent, 

discriminatory and arbitrary. 

 

70. The tribunal in Abaclat
61

 held that ‗the arbitrary promulgation and implementation of 

regulations and laws can . . . amount to an unfair and inequitable treatment.‘ Following the 

amendment to article 4 which allowed for an annual review of the feed-in tariff, the BEA 
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implemented the regulation arbitrarily in imposing a reduced tariff of EUR 0.15/kWh on 

Claimant‘s project Beta.  

 

71. The basis for the new tariff was the ‗best available technology‘.
62

 Respondent claims that 

the new tariff was applied because the substantially lowered costs of the ground-breaking 

PV technology allowed investors to earn the previously promised profit margins even with 

the revised tariff. However, the ground-breaking technology that became available in 2011 

requires installations that are specifically tailored for its implementation, and is not 

compatible with older projects, such as Beta.
63

 

 

72. The decision to impose the new tariff on Beta, therefore, fails the very rationale that the 

Respondent claims to have based its decision on, thereby rendering the measure arbitrary. 

(c) Respondent‘s acts were non-transparent 

73. A number of investment tribunals, as well as international organizations such as UNCTAD, 

have held that transparency is an essential component of the fair procedure guaranteed 

under the FET standard.
64

Transparency, under the binding FET obligation, is concerned 

with openness and clarity in the host state‘s legal regime and procedures.
65

 

 

74. Schreuer
66

 identifies two elements that define transparency in the international investment 

context: 

- That the legal framework for the investor‘s operations must be readily apparent; 

and 

-  That any decision affecting the investor must trace back to such framework. 

Respondent has breached this obligation by the manner in which it denied a license to 

Claimant‘s project Alpha. 

                                                 
62
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75. Respondent‘s denial of license to Alpha ‗because a fixed feed-in tariff would only be 

available for new projects, not for existing ones‘ was contrary to the criteria established in 

the legislation, which expressly includes development of capacity existing projects.
67

 

 

76. Even if the possibility is entertained, for argument‘s sake, of the term ‗capacity‘ referring 

to only the design capacity of a project, Respondent‘s acts would still violate Art. 2 of the 

BIT because tribunals have held that transparency requirement includes the host state‘s 

obligation to clarify any ambiguity in the law.
68

 

 

77. The Metalclad tribunal, for instance, has held that once any scope for misunderstanding or 

confusion in the law is detected, it is the authority‘s duty to ensure that the correct position 

is promptly determined and clearly stated.
69

 

 

78. Far from making the law readily apparent, Respondent acted with further opacity by 

declining to disclose any criteria that have been applied by the BEA in the approval 

procedure, citing confidentiality reasons.
70

 

 

79. For these reasons, Respondent‘s actions are in violation of the transparency obligation 

under the FET standard, and in breach of Art. 2 of the BIT. 

ii. Full Protection and Security (FPS) 

80. Art. 2 (2) of the Cogitatia-Barancasia BIT guarantees that ‗Investments of investors…shall 

enjoy full protection and security in the territory of the other Contracting Party‘.
71

 

Emerging jurisprudence extends this requirement of beyond mere physical security and 

affords a certain level of stability, legal security and a secure investment environment, 

especially when the ‗protection and security‘ obligation is qualified by the word ‗full‘.
72
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81. Schreuer interprets FPS stipulation to require, on the part of the State, an active creation of 

a security framework, including mechanisms for the effective vindication of the investors‘ 

rights.
73

 Tribunals have also held that obliges the Parties to exercise such vigilance and due 

diligence in the protection of foreign investment ‗as reasonable under the circumstances‘ 

and would be ‗legitimately expected to be secured for foreign investors by a reasonably 

well-organized modern State.
74

 

 

82. Respondent failed to take any reasonable measures to control the solar bubble that emerged 

on account of the ground-breaking technology. Respondent failed to exercise basic due 

diligence and went on to grant over 6000 licenses, thereby overwhelming the tariff system 

and compromising Claimant‘s right to the originally guaranteed tariff.
75

Respondent 

continued to grant licenses even after admitting that it would be impossible to connect all 

the applicant‘s projects to the Barancasian electricity grid.
76

 Far from protecting the 

investor‘s interests and rights, Respondent went on to amend the LRE and curtail 

Claimant‘s rights in response to domestic strikes and protests.
77

 

 

83. By failing to exercise reasonable due diligence and failing to provide ‗full protection and 

security‘ to Claimant‘s investments, Respondent has violated Art. 2 of the Cogitatia – 

Barancasia BIT.  

 

iii. Respondent breached the „umbrella clause‟ under Art. 2(3) of the BIT 

84. Art. 2 (3) of the Cogitatia-Barancasia BIT provides that: 

 

Each Contracting Party shall observe any other obligation it may have with regard to a 

specific investment of an investor of the other Contracting Party.
78
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85. As a rule of public international law, the clause must be interpreted ‗in good faith in 

accordance with the ordinary meaning to be given to the terms of the treaty in their context 

and in the light of its object and purpose.‘
79

 

 

86. Drawing from the interpretation of a similarly worded clause in Eureko v. Poland 
80

we find 

that:  

i. The phrase, ―shall observe‖ is imperative and categorical.  

ii. ―Any‖ obligations is capacious; it means not only obligations of a certain type or 

specific obligations, but ―any‖ — that is to say, all — obligations entered into 

with regard to investments of investors of the other Contracting Party.  

iii. The context of Article 2 (3) is a Treaty whose object and purpose is ―the 

promotion and reciprocal protection of investments‖.  

 

 Therefore, by virtue of pacta sunt servanda, a failure by the host state to observe any other 

obligation (i.e. obligations not expressly included in the BIT) would be in breach of Art. 2 

(3) and thereby violate the BIT.
81

 

 

87. In determining the sweep of obligations covered, some tribunals have attached a degree of 

importance to the location of the umbrella clause in the text of the BIT.
82

 It is pertinent to 

note, in this light, that Art. 2(3) is placed amidst the substantive obligations of the 

Cogitatia-Barancasia BIT. 

 

88. Other tribunals have held that only acts committed in a sovereign capacity may violate the 

umbrella clause.
83

 All actions pertaining to the claims in the present case are committed in 

exercise of legislative, executive or administrative power of the State and therefore qualify 

as sovereign acts. 
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89. The LG&E
84

 tribunal held that an umbrella clause which covered any obligations held that 

Argentina‘s gas laws which set a particular tariff system was covered under the clause. It 

held that obligations arising from this regime dealt with were very specific and any 

abrogation of the same would violate the umbrella clause. In the present case, the LRE was 

similarly a specific law targeting a particular sector and would be covered under the 

obligations in the umbrella clause. The abrogation of this law by the amendment of Art. 4 

to replace a 12 year guaranteed period with an annual review violates Art. 2(3). 

 

90. Further, the tribunal in SGS
85

, in giving effect to an identical umbrella clause has held that 

all obligations and commitments undertaken with regards to a specific commitment are 

protected under the clause, and any interference with the same would breach the BIT. 

Respondent granted licenses to Claimant‘s specific investments; the terms of such licenses 

form the basis for the obligations covered under the umbrella clause. 

 

91. By failing to provide the promised tariff of EUR 0.44 / kWh for a period of 12 years to 

Claimant‘s licensed projects, Respondent has breached the obligation under the umbrella 

clause. 
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B. RESPONDENT’S ACTIONS ARE NOT EXEMPTED EITHER UNDER ARTICLE 11 OF THE BIT 

OR UNDER THE DEFENCE OF NECESSITY IN CUSTOMARY INTERNATIONAL LAW 

92. Respondent cannot successfully claim protection either under Article 11 of the BIT, or 

justify its actions under the customary international law defence of ‗necessity‘. 

Respondent‘s acts cannot be safeguarded by Article 11 of the BIT because the impending 

economic situation does not qualify as an essential security issue (Section i). Moreover, 

Respondent does not satisfy the four requirements laid down by Article 25 of the ILC Draft 

Articles in order to successfully use the necessity defence in customary international law 

(Section ii).  

i. Respondent‟s actions are not protected under the BIT 

93. Respondent‘s act of reducing the amount of the fixed FiT is not protected under Article 11 

of the BIT. Article 11 reads as follows:  

[N]othing in this Agreement shall be construed to prevent either Contracting 

Party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace or security.
86

 

94. Respondent‘s financial hardship does not qualify as an essential security interest under the 

BIT. More importantly, Respondent is not economically unstable at present and if such a 

situation may arise, any economic crisis is caused by its own admission
87

.  

 

95. Assuming that such a situation would also qualify as a current issue, tribunals have 

previously held that the mere presence of an economic crisis does not automatically qualify 

as an essential security issue.
88

 Further, Respondent‘s economic situation is not grave or 

perilous enough to bring a halt to its functionality. Even if so, tribunals have not qualified 

severe economic crises as essential security interests.
89

  

 

96. On the contrary, Respondent‘s economy is functioning smoothly as there is no report of 

any financial difficulties in any other industrial sector. It would completely defeat the 
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purpose of entering into the present BIT if the Respondent is allowed to violate 

international obligations on such grounds.
90

  

 

97. Even if Respondent‘s economic and fiscal hardship was in the nature of an impending 

economic crisis, it was in no manner a threat to international peace and security. Article 11 

refers to an essential security interest only in the context of ―maintenance of international 

peace and security‖. Both Contracting Parties have unequivocally limited the operation of 

Article 11 to maintenance of international peace and security. The said economic crisis and 

the non-violent protest carried out by teachers
91

 do not trigger Article 11 because neither of 

them has an impact over any other state, rendering it if at all, a matter of domestic concern.  

 

98. Moreover, Respondent is not entitled to read into Article 11 the inclusion of internal or 

national essential security because the said provision is not self-judging. A clause would be 

self-judging only if the parties to a treaty expressly construct it to be self-judging. One may 

peruse the essential security clauses in the General Agreement for Trade and Tariffs 

(―GATT‖), the U.S.A.-Russia BIT
92

 and the U.S.A-Bahrain BIT
93

 which contain the words 

―which [the state] determines‖
94

 ; thereby indicating that these clauses empower the state to 

determine which acts are ‗necessary‘. Article 11 of the BIT is devoid of any such language 

and the Contacting Parties evinced no intention to make Article 11 a self-judging provision. 

 

99. Therefore, only the Tribunal has the power to determine the scope of necessity under 

Article 11. Pursuant to these findings, the Tribunal should find that Respondent‘s actions 

are not safeguarded by Article 11 as the essential security exception is supposed ―not apply 

to measures that cause a loss‖.
95

 

 

100. Further, it is denied that bringing about an amendment to the LRE to facilitate a drastic 

reduction to the FiT was the only option available to the Respondent to avoid the 
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impending economic crisis. For instance, Respondent could have levied an additional tax 

on its citizens in order to bridge the financial gap, which could continue, at the very least, 

till the end of the FiT scheme under the LRE. An alternative measure cannot be overlooked 

simply because it is less convenient or expensive.
96

  

 

ii. Respondent‟s actions are not exempted under the defense of necessity in 

Customary International Law. 

101. Respondent‘s impugned actions in the then prevailing circumstances do not meet the 

requirements of the valid invocation of the customary international defence of necessity 

either. This principle and its requirements have been codified by International Law 

Commission in Article 25 of Draft Articles on State Responsibility
97

. The following 

requirements under Article 25 have been acknowledged as binding under customary 

international law
98

: 

(i) The measures were the only way to avoid a grave and imminent peril; and,  

(ii) The measures don‘t impair other states‘ or international community‘s essential 

interests. The measures were not exempt if:  

(a)  The obligation excludes the possibility of invoking the necessity 

defense; or,  

(b)  If the state contributed to the situation of necessity.
99

 

In order to successfully claim the defence, Respondent is obligated to satisfy each 

requirement under Article 25 of the ILC Draft Articles.
100

 It is averred that the 

Respondent has failed to satisfy any of the four requirements.  
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(a) Respondent Contributed to the Economic Crisis 

102. The necessity defence cannot be sustained by the Respondent primarily because it has itself 

actively contributed to its economic and political crisis. The threshold test of liability is 

whether the state contributed substantially to the situation of necessity;
101

 it is well 

understood that emergencies are caused by a combination of exogenous and endogenous 

factors.
102

 The BG Group
103

 tribunal, for instance, considered that: 

―Argentina would not be entitled to invoke necessity to unilaterally revoke 

vested rights (e.g., a dollar denominated tariff and economic equilibrium) 

designed precisely to operate in situations where a run on the currency would 

lead to a situation of necessity‖. 

103. The Respondent contributed to its own financial difficulties in three ways. First, the 

Respondent has failed to contemplate and provide in the LRE/PV Regulations a provision 

which allows it to retain the power to monitor the FiT in light of a new cost effective 

technology. Second, the BEA‘s initial calculation of the FiT was likely to lead the 

Respondent state into a state of necessity, according to its own claim. Third, the 

Respondent decided to issue 6000 licenses, such as those of the Claimant‘s, while being 

aware and fully informed of the new cost effective technology.  

 

104. The Respondent ought to have realized that issuing these many licenses for the pre-

amendment rate of 0.44 EUR/kWh would invariably lead the Respondent state into a state 

of necessity.  Together, these factors have directly and majorly contributed to Respondent‘s 

financial hardships. It would be a violation of the traditional notions of justice, equity and 

fairness if the Tribunal were to allow a state to create a state of necessity and then use that 

state as a shield against fulfilling its responsibility for subsequent actions.
104
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(b) Reduction in the Fixed Feed-in-Tariff was not the only way for Respondent  to 

avoid a ―Grave and Imminent Peril‖ 

105. Reduction in the FiT was not the only way to prevent the economic crisis. For instance, the 

Respondent state could have avoided the impending economic crisis by resorting to 

additional taxation measures or other cost-cutting measures such as reduction of subsidies 

in other industries. Such measures, and any other plausible ones, cannot be ignored by the 

Respondent simply because they are less convenient or more expensive for the State coffer; 

the existence of those options means that Respondent had other choices and thus cannot use 

the defense under Article 25 of the ILC Draft Articles.
105

 

(c) The Respondent impaired Cogitatia‘s  essential interests 

106. Article 25 of the ILC Draft Articles precludes Respondent from invoking necessity when 

its actions impair the essential interests of any other nation. It is averred that the 

Respondent has seriously impaired the essential interests of Cogitatia and its investors by 

retrospectively amending the LRE, thereby introducing a reduced FiT and causing major 

financial harm to Claimant‘s investment.  

(d) Respondent must compensate the Claimant under the BIT for its losses even if 

necessity is found 

107. Even in the event that the Tribunal finds that Respondent‘s actions fall within the scope of 

necessity under either customary principles of international law or under Article 11 of the 

BIT, Claimant is entitled under Article 4 of the BIT to be compensated for any losses.   

 

108. Article 4 of the BIT, which specifically deals with payment of compensation for losses, 

reads as follows:  

―[1] Where investments of investors of either Contracting Party suffer losses 

owing to … events attributable to authorities in the territory of the other 

Contracting Party, such investors shall be accorded by the latter Contracting 

Party treatment as regards restitution, indemnification, compensation or other 

settlement…  
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2. Without prejudice to paragraph 1 of [Article 4] investors of one Contracting 

Party who in any of the events referred to in that paragraph suffer losses in the 

territory of the other Contracting Party resulting from:  

(b) the state of necessity of the latter Contracting Party, …  

… shall be accorded restitution or just and adequate compensation for the losses 

sustained during the period of the requisitioning or as a result of the destruction 

of the property… ― 

109. The Contracting Parties have, in the BIT, agreed to either restitute such investors or pay to 

investors just and adequate compensation for the losses caused. Since Article 4 is also 

applicable for acts done in the state of necessity, Claimant is entitled to be compensated for 

the losses it has suffered. In the alternative, the Tribunal should find that Claimant be 

restituted by the Respondent state. 

  



34 

 

C. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENTS 

110. The Respondent has affected breach of Art. 5 of the BIT by indirectly causing a partial 

expropriation of Claimant‘s investments. BEA‘s reduction of the FiTs by nearly 66% after 

the amendment of the LRE, it is alleged, is the expropriating act, causing a drastic 

diminution in the profitability of Claimant‘s projects, viz. Beta and the subsequent twelve 

projects, namely Chi, Delta, Digama, Dzeta, Epsilon, Eta, Fi, Gama, Ipsilon, Jota, Kapa, 

and Kopa. 

 

111. It is averred that the governing BIT provides for a remedy in case of both direct as well as  

indirect expropriation (Section A). Second, Respondent is liable for causing Partial 

Expropriation of Claimant‘s Investments (Section B). 

 

i. Implicit Provision for Remedy against Indirect Expropriation in the BIT 

112. The presence of the phrase ‗measures having effect equivalent to expropriation‘ evinces a 

clear intention of the Contracting Parties to make indirect means of expropriation 

justiciable under the BIT . By amending the LRE to introduce an annual review to the FiT, 

Respondent facilitates the drastic reduction in the FiT announced by the BEA.  

 

113. The impugned acts of the BEA are attributable to the State since the BEA has been 

empowered by the Barancasian Parliament through the LRE to calculate and announce the 

FiT. 

 

114. The drastic reduction in the amount of the FiT has directly affected Claimant‘s right to 

receive a FiT of 0.44 EUR/kWh under its licenses for Beta and the twelve projects, all of 

which independently qualify as an ―investment‖ under Article 1 of the BIT.  

 

115. The Middle East Cement106 Tribunal also recognized a license by itself as an investment 

under the Egypt-Greece BIT, which employs language analogous to Article 1 of the BIT. In 

the instant case, it is clarified that the LRE impliedly conferred upon license-holders, such 
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as the Claimant, a right to receive a feed-in tariff announced by the BEA which will be 

applicable at the time of issuance of a license and will apply for twelve years. 

Subsequently, this right took the form of a guaranteed amount of 0.44 EUR/kWh as the FiT 

applicable for twelve years.  

 

116. Even if the Tribunal were to hold that the acts of indirect expropriation were perfectly 

lawful in accordance with Article 5 of the BIT, the Respondent is still liable to pay to 

Claimant prompt, adequate and effective compensation. This is because Article 5 provides 

for such payment of compensation even when the expropriation is carried out in a lawful 

manner.  

ii. The Respondent is liable for Partial Expropriation of Claimant‟s Investments 

117. It is maintained that each license granted under the LRE for its respective projects 

constitutes an independent investment under the BIT. While the licenses still remain active, 

their economic value to Claimant has been severely affected by the 66% decrease in the 

amount of the FiT, resulting in a substantial deprivation of the economic value of these 

licenses. 

  

118. Bearing in mind that tribunals in the past have held that only a substantial deprivation of an 

investor‘s investment/property will amount to expropriation,
107

 the fact is that most indirect 

expropriations have only been partial in nature. Most times, the investor still retains 

physical possession of the property but loses control over its economic benefits. Prof. 

Ursula Kriebaum argues that ―the decisive point for an expropriation is the destruction of 

the capability to use it in the economic sense‖. She further argues that it the investor need 

not be deprived of its physical property, but it has to be deprived of the economic benefit of 

its investment.
108

  

 

119. The circumstances in the present case squarely fall within the scope of this test. Claimant 

holds possession of the physical assets of its investments, viz. Beta and the twelve projects, 

yet, has been substantially deprived of deriving economic benefit.  
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120. Within the renewable energy industry regime, long-term incentives are indispensable for 

the survival of a solar energy project
109

. Such projects require a long time only to 

recuperate the costs. In the present circumstances, Respondent‘s actions have led to a 

drastic fall in the profitability of Claimant‘s investment…even though the Claimant is still 

in control of its licenses, their profitability has been substantially affected.   

 

121. The SD Myers110 Tribunal discussed the possibility of partial or temporary deprivation of 

property rights leading to an expropriation in the context of Article 1110 of the NAFTA. 

Article 1110, which deals with ―conduct tantamount to expropriation‖, uses similar 

language as Article 5 of the BIT. The Tribunal stated expropriation to usually be a lasting 

removal of the ability of an owner to make use of its economic rights although it may be 

that, in some contexts and circumstances, it would be appropriate to view a deprivation as 

amounting to an expropriation, even if it were partial or temporary‖.  

 

122. The GAMI
111

 Tribunal only affirmed the said proposition by holding that partial 

destruction of the value may be tantamount to expropriation. 

 

123. The Waste Management
112

 Tribunal, while also interpreting Article 1110, affirmed the 

concept of partial expropriation in stating that the facts in Waste Management establish a 

case for partial expropriation ―even if there was no wholesale expropriation of the entire 

enterprise as such‖. In the said case, the Tribunal also affirmed the possibility of an 

expropriation by violation of specific contractual rights, even when the entire investment is 

not affected. The Tribunal held that non-payment of money under the said rights did not 

amount to an indirect expropriation for lack of an official act.
113

 However, the facts in the 

present case do not suffer from the above deficiency as the amendment and the reduction of 

the FiT are directly attributable to the Respondent State.  
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124. In particular, the circumstances in EnCana
114

 compared to those in the instant case are 

based on an analogous factual matrix. In EnCana, the claim for expropriation was based on 

the refusal of VAT refunds arising from performance of four contracts. While the EnCana 

Tribunal did not agree with the Claimant on a claim for complete expropriation, it went on 

to hold that the refusal to refund by itself amounted to an expropriation of the specific right 

to a refund because a claim to money was an investment within the Canada-Ecuador BIT. 

The Tribunal reasoned that ―… a law which cancels a liability the State already has to an 

investor … is capable of amounting to expropriation. The right under the law of the host 

State to refunds of VAT …. is a material benefit. Once a right has been accrued over past 

transactions… the corresponding right to be paid is capable of falling within the broad 

scope of ‗amounts yielded by an investment‘, and it does not matter that the right arises 

under public law of the State concerned …‖
115

  

 

125. In the instant case, the Respondent State owed to the Claimant the liabilities under the LRE 

to provide a fixed Feed-in-Tariff at the rate of 0.44 EUR/kWh for a period of 12 years. It is 

averred that these affected rights have not only been accrued for the period preceding this 

dispute, but also must accrue until the end of the support scheme under the LRE.  

 

126. Even though Respondent‘s actions have not encompassed deprivation of all of Claimant‘s 

investments, they have substantially deprived the latter‘s licenses of their economic value; 

thereby causing a partial expropriation of the Claimant‘s investments.  
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III. REMEDIES  

A. CLAIMANT MUST BE RESTITUTED BY THE RESPONDENT STATE 

127. The Respondent should accept an award for restitution, if so made, by the Tribunal because 

Respondent has unequivocally agreed upon restitution as an appropriate remedy. Article 4 

of the BIT provides for compensation for losses caused to investors. It reads as follows:  

[1] Where investments of investors of either Contracting Party suffer losses 

owing to owing to war, armed conflict, a state of national emergency, revolt, 

insurrection, riot or other similar events attributable to authorities in the territory 

of the other Contracting Party, such investors shall be accorded by the latter 

Contracting Party treatment as regards restitution, indemnification, 

compensation or other settlement…  

 

2. Without prejudice to paragraph 1 of [Article 4] investors of one Contracting 

Party who in any of the events referred to in that paragraph suffer losses in the 

territory of the other Contracting Party resulting from:  

 

(b) the state of necessity of the latter Contracting Party, …  

 

… shall be accorded restitution or just and adequate compensation for the losses 

sustained during the period of the requisitioning or as a result of the destruction 

of the property…  

 

128. Since Article 4 uses the words ―or other similar events‖, Respondent‘s amendment of the 

LRE to facilitate a slash in the FiT by around 66% invites the application of Article 4 of the 

BIT. The Respondent may also rely upon a state of necessity in defending its actions; 

however, a state of necessity is expressly included in Article 4 to invoke its operation. 

Since the Respondent satisfies at least one or both of the above stated requirements, 

Respondent is bound to accord restitution to Claimant as is provided in the language of 

Article 4 of the BIT.  

 

129. As a general matter, BITs do not provide for restrictions upon tribunals to grant non-

pecuniary reliefs such as injunctions, specific performance and restitution.
116

 However, 

states have previously expressly excluded restitution and other non-pecuniary remedies 

from the ambit of their BITs. These exceptional cases include the model BITs of the United 
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States and Canada; which expressly limit the remedies that a tribunal may award.
117

 

Similarly, claimants seeking under Article 1135 of NAFTA may receive only monetary 

damages or restitution of property, or a combination thereof; thereby excluding the 

withdrawal of regulatory measures through restitution.
118

 However, Cogitatia and the 

Respondent have not resolved to deprive a tribunal under the BIT to grant restitution.  

Therefore this Tribunal has the power to grant restitution.  

i. The Respondent is Bound Make Full Reparation to Claimant under Customary 

International Law 

130. The Respondent is liable to make full reparation of the Claimant‘s losses under principles 

of customary international law. The Respondent is bound by the text of Article 31(1) of the 

ILC Draft Articles is a representative provision of the prevailing customary international 

law.
119

. Furthermore, the ILC Draft Articles have also previously been applied to investor-

state relationships
.120

 Article 31(1) reads as follows: 

[T]he responsible state is under an obligation to make full reparation for the injury caused 

by the internationally wrongful act. 

 Full reparation in the context of Article 31(1) includes pecuniary and non-pecuniary 

remedies available to the injured party under international law
121

. These remedies include 

restitution, compensation and satisfaction, either in isolation or in combination.
122

 Since 

restitution sought for may not operate retroactively, Respondent should make full 

reparation in two stages. First, Respondent must pay compensation for the period between 

the date of reduction of tariff and that of the tribunal passing its award. Thereafter, the 

Tribunal should grant restitution with prospective effect.  
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ii. The Tribunal has the Power to Grant Restitution 

131. The present Tribunal is empowered to award restitution. This is because tribunals have 

previously determined that they have power to impose non-pecuniary obligations on states, 

even though it would impinge on states‘ sovereignty.
123

  For instance, when the power of 

the Enron
124

 tribunal to award restitution was challenged, the tribunal concluded that it 

indeed did possess the power to grant non-pecuniary reliefs. It stated that: 

 

[T]he authority to issue an order for the cessation or discontinuance of a wrongful 

act or omission results from the inherent powers of a competent tribunal which is 

confronted with the continuous breach of an international obligation which is in 

force and continues to be in force.
125 

 

The Enron tribunal further stated that this authority must only be exercised when the 

wrongful act is continuing in nature and that the violated rule is still in force when the order 

is issued. The Amendment to Article 4 of the LRE has a continuing effect since it has 

provided for an annual review in the calculation of the FiT. The latter requirement will also 

be satisfied since the Respondent has not yet and does not portray the intention to withdraw 

the regulatory measures affecting the Claimant any time before this Tribunal passes the 

final award.    

iii. The Remedy of Restitution is the Most Appropriate Remedy 

132. The Respondent must accord restitution to the Claimant since that is the primary and most 

appropriate remedy for curing internationally wrongful acts. This view was first very 

prominently expressed by the Permanent Court of International Justice (―PCIJ‖) in the 

Chorzow Case. The PCIJ laid down the following: 

 

[T]he essential principle contained in the actual notion of an illegal act—a principle 

which seems to be established by international practice and in particular by the 

decisions of arbitral tribunals—is that reparation must, so far as possible, wipe out all 

the consequences of the illegal act and re-establish the situation which would, in all 

probability, have existed if that act had not been committed.
126
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In the present dispute, Respondent‘s acts of wrongfully amending the LRE and thereafter 

drastically reducing the tariff are internationally wrongful acts they are in breach of the 

BIT. A prompt withdrawal of these regulatory measures only can wipe out all illegal 

consequences of the said acts and can re-establish the status quo ante; where the FiT 

remained 0.44 EUR/kWh as promised under the LRE.  

 

133. Similarly in the context of investment arbitration, the tribunal in Franck Charles observed 

that restitution or specific performance is the primary remedy as it preserves the viability of 

the investment and is more consistent with the objectives of BITs. It further stated that this 

preserves both the investment as well as the relationship between the investor and the host 

state.
127

 On the other hand, the Tribunal in Sapphire International held that any amount of 

compensation cannot sufficiently compensate the investor for the loss of business 

opportunity and income from the investment.
128

  

 

134. In certain cases, performing under restitution becomes materially impossible. This includes 

situations such as where the subject-matter of the dispute has been destroyed, has 

irremediably deteriorated, has perished and where it has passed into the hands of a bona 

fide third party.
129

 In providing a robust exception to the grant of restitution, Judge Higgins 

stated that restitution would be impossible when the nationalized assets have already 

passed onto bona fide third party buyers. In such cases, the Tribunal should assess and 

grant damages to the investor in lieu of the losses it suffered.
130

 However, none of these 

limitations are prevalent in the present dispute upon either the Claimant‘s property or on 

Respondent‘s capability to amend its new regulatory measures.   

 

135. Another form of impossibility, legal impossibility; a state will be relieved facing an award 

for restitution only when its constitution prevents it from annulling or amending non-

federal legislation, as a limit to the claim for restitution has been recognized in several 
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treaties on the pacific settlement of disputes.
131

 Under Article 32 of the ILC Draft Articles 

provide that ―the respondent State is not entitled to invoke the political or administrative 

obstacles resulting from its internal law as justification for the failure to provide full 

reparation‖.
132

 

iv. The Respondent Cannot Invoke its Sovereignty as Immunity Against 

Restitution 

136. Respondent cannot shy away from repealing the amendment to the LRE on grounds that 

such an award to that effect shall interfere with its sovereignty. The Nycomb Tribunal, 

when faced with this question, has held that state sovereignty does not prevent the tribunal 

from ordering juridical restitution.133 Furthermore, the fact that Barancasia agreed to 

partake in these arbitral proceedings can amount to an implicit waiver of immunity.134 It is 

possible to waive both immunity from jurisdiction and execution by agreeing to 

arbitrate.135 Even the UN Charter confirms that the sovereignty of states is limited by 

subjecting its sovereignty to international law.136 

 

137.  The ADC Affiliate Tribunal laid down that a State is bound by the BIT entered into and a 

later argument of the State‘s right to regulate cannot be used to escape from investment 

obligations.137 Similarly, Respondent can be given no avenue to claim its sovereign status 

as a defense, as the very basis of the BIT is to create mutual rights and obligations at the 

cost of a portion of their sovereignty.   

B. DAMAGES 

138. On account of breach of its obligations under the BIT, Respondent is liable to make good 

the losses caused to the Claimant by way of payment of damages. The payment of damages 

must be accompanied with interest. 
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139. The damages payable to the Claimant would be the difference between a real ―as is‖ and a 

hypothetical ―but for‖ value of the Claimant‘s qualified investments protected by the 

BIT.
138

  The latter is the value that the Claimant would have been entitled to ―but for‘ 

Respondent‘s unlawful interference with the Claimant‘s investment. In the present case, the 

present FiT is set at EUR 0.15/kWh, whereas the Claimant would have been entitled to the 

original FiT at EUR 0.44/kWh but for Respondent‘s act of amending the LRE and 

subsequently slashing the tariff to a third of the original.  

 

140. Therefore, the Respondent has caused the Claimant to lose profits which it would have 

earned based on the EUR 0.44/kWh. 

 

141. The Micula Tribunal held that damages for lost profits should be awarded when the 

profitability of the activity being interfered with was highly ―probable‖, but for 

Respondent‘s unlawful act.
139

  It is noteworthy that in the instant case, the profitability of a 

fixed revenue from the operation of plants was not only ―probable‖, but guaranteed, but for 

Respondent‘s unlawful reduction in the FiT.  

 

142.  The function of compensation upon expropriation under international law could be the 

replacement of the value of the expropriated property
140

. The prevailing financial situation 

of Claimant has to be assessed as if the unlawful act had not been committed by 

Respondent for the calculation of the amount to be paid after an unlawful act.
141

 The 

amount and magnitude of losses suffered by the Claimant‘s investments must be computed 

in light of the guaranteed revenue from the FiTs at the rate of 0.44 EUR/kWh. These 

principles of damages calculation independently apply to each license granted. 

  

143. The Respondent may contend that this amount claimed in damages is speculative due to 

absence of retrospective damage coupled with lack of any reliable past performance 
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records. However, it is averred that since Project Beta has recorded a stellar performance 

consistently over two years before the amendment of the LRE.  

 

144. Previous Tribunals have also held that the Claimant can establish the lost profits with 

sufficient certainty even in the absence of a genuine going concern or of a past record of 

profitability where there is sufficient evidence of its expertise and proven record from other 

investments.
142

 Therefore, this record with Beta, in addition to the Claimant‘s record and 

performance in the wind-energy sector, should not only be applied to the calculation of lost 

profits for Alpha and Beta, but also to of all the future projects including those twelve 

which already have been granted a license at the EUR 0.44/kWh
143

 which additionally 

possess advanced know-how in light of the research and development carried out by the 

Claimant after the most initial struggle of Alpha. Besides, previous Tribunals have also 

held that the fact that damages cannot be settled with certainty is no reason to not award 

damages when a loss has been incurred.
144

  

 

145. That Claimant‘s follow-on projects have a reasonable opportunity of incurring heavy 

profits, has ipso facto a monetary value for the purpose of calculation of compensation 

under Article 36 of the ILC Articles
145

.  

 

146. The Claimant‘s investment in Project Alpha was treated arbitrarily by denying it a license 

under the LRE. Furthermore, Respondent unfairly treated Project Beta and the 12 Projects 

of the Claimant by enacting an amendment to the LRE and retrospectively reducing the 

amount of the FiT by nearly two-thirds. These acts have directly caused Claimant to suffer 

heavy losses in the form of lost profits. Therefore, the requirement of causation
146

 between 

the act of breach of the fair and equitable treatment by the Respondent and the loss of 

profits from the investments has been satisfied.
147
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147. The Respondent may also contend that the twelve subsequent projects and all other future 

projects are in a nascent stage. However, several Tribunals have awarded damages based 

on the ‗amounts invested‘ by Claimant where the projects in contention were at an early 

stage.
148

 The twelve projects are indeed covered under the Protection for Compensation of 

Losses to the investor because Claimant has already made huge investments in inter alia, 

land, labour and equipments on the basis of the license granted to it by Respondent. 

Therefore, each subsequent project is liable to be compensated for lost profits.  

 

148. The Respondent ought also to pay interest on the payment of the amount of damages 

because interest is to redress Claimant‘s financial disadvantages of not being able to 

dispose the amount of money when it could have even required. Moreover, the BIT 

provides under Article 5 that the Respondent State must pay for interest when it has held in 

breach for carrying out unlawful and/or un-remedied expropriation of an investor‘s 

investment
149

.  

 

149. As a result, interest must be levied at the 6-month LIBOR rate pursuant to Article 5 (1) of 

the BIT- from the date of expropriation, and a fixed annual compound interest for damages 

awarded for breach of the fair and equitable standard. 

 

Calculations must be based on WACC, not cost of Equity 

 

150. Cost of equity capital can only be measured indirectly and is not based on predetermined 

variables but parameters, which can be quantified variably over a time scale. Therefore, 

cost of debt brings certainty in computations. 

 

151. It is not disputed that Claimant borrowed money for all projects.
150

 Professor Kovič has, 

therefore, correctly discounted the cash flows to equity at the weighted average cost of 

capital (―WACC‖), which is a rate that includes both debt and equity. 
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152. Rates cannot be made to depend upon fair value, which is the end product of the process of 

ratemaking and not the starting point, when the value of the going enterprise depends on 

earnings under whatever rates may be anticipated.
151

 

 

153. In calculating future profits, one could not rely on calculation made on the basis of cost of 

equity (PSEG v. Turkey, ¶312-315). While WACC is based on optimal market standards, 

cost of equity is based on subjective determinations by investors. Consequently, it is not 

appropriate to use the cost of equity. 

 

154. WACC must also be used to compute the interest rate using the same rate that was used for 

discounting cash flow should be applied.
152

Both, the facts of this case as well as arbitral 

jurisprudence weigh in favour of such an approach for calculation of damages.
153
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PRAYER FOR RELIEF 

 

Claimant Vasiuki requests the Tribunal to: 

1. Declare that Respondent is liable for violations of the BIT, including failure to 

accord the Claimant fair and equitable treatment; 

2. Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to 

continue to pay the Claimant the EUR 0.44 / kWh FiT for 12 years; 

3. In the alternative to its second claim, order Respondent to pay damages to 

Claimant for its losses to the tune of EUR 2.1 million; 

4. Find that the Claimant is entitled to restitution by Respondent of all costs related 

to these proceedings. 

 (On behalf of Claimant) 

Team Koroma 


