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INTRODUCTION TO THE STATEMENT OF CASE  

 

1. Vasiuki LLC (“Vasiuki” or “Claimant”) respectfully submits this 

Statement of Case1 in accordance with the Arbitral Tribunal’s Procedural 

Order No 1 adopted on 20 February 2015.  

 

2. Vasiuki has in its Request for Arbitration, dated 2 November 2014 

(“Request”), explained the grounds for its claims and submitted preliminary 

prayers for relief with regard to the dispute at hand. Republic of Barancasia 

(“Respondent”) destructed the business of Claimant in Barancasia acting in 

breach of the Cogitatia-Barancasia BIT (“BIT”).  

 

3. Claimant reserves the right to supplement its argumentation, amounts 

claimed and the supporting evidence should the subsequent submissions of 

Respondent give reason for it. 

 

STATEMENT OF FACTS 

 

4. Barancasia and Cogitatia concluded the BIT on 31 December 1998. The BIT 

was regulated to be in force at least for a fixed period of ten (10) years from 

its entry into force 1 August 20022. 

 

5. Claimant was established in 2002 to enter into international energy industry. 

 

6. In May 2004, both Barancasia and Cogitatia joined the European Union 

(“EU”). As part of the EU’s renewable energy program Barancasia started to 

promote the development of renewable energy sources. Barancasia was 

particularly active in advertising its future legislative reforms aimed to invite 

foreign investors to enter the market and invest in Barancasia.  

 

7. Acting in light of this, in 2007, Claimant decided to pursue the market and 

potentially to invest in Barancasia. Consequently Claimant started researching 

photovoltaic solar vendors, technologies and suitable land to be purchased in 

Barancasia.  

 

8. Consequently, in May 2009 Claimant decided to invest Barancasia by 

launching an experimental solar project “Alfa” and purchased several land 

plots in Barancasia. Alfa project became operational on 1 January 2010. 

Project Alfa faced several technical and financial struggles in its first operative 

months. However, when Barancasia lived up to its promises to reform its 

legislation by proposing LRE, and Claimant became aware of it, Claimant 

decided to further invest in the project and in Barancasia.  

                                                 
1 All abbreviations used in this Statement of Case shall have the same meaning as defined in the Request for arbitration 
dated 2 November 2014 unless otherwise mentioned.  
2 See Art. 13 (1) of the BIT and PO 2, para 1. 
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9. The LRE, aiming to ensure sustainable development by the use of renewable 

energy sources and promote further development, was adopted in May 2010 

in Barancasia. 

 

10. The LRE provided, in addition, fixed “feed-in tariffs” announced to apply 

for twelve (12) years for renewable energy provides who receive a license 

from the Barancasia national regulator (BEA).   

 

11. On 1 July 2010 the BEA announced that the fixed feed in tariff for the next 

period of twelve (12) years would be 0.44 EUR/kWh.  

 

12. Claimant applied for the license for the Alfa project, which was to the surprise 

of Claimant rejected by the BEA. As justification for the rejection of the 

license it was stated that the feed-in tariff would only be available for new 

projects. However, the LRE does not regulate such limitation.  

 

13. Additionally, Claimant applied and obtained a license for its second project 

Beta. Later Claimant obtained similar licenses for the development of 12 

photovoltaic power plants. All these licenses were granted under the 

LRE and provided for the said feed-in tariff (0.44 EUR/kWh) for the 

period of twelve (12) years. 

 

14. The LRE served its purposes and Claimant, and other operators, invested 

heavily in the development of the technology of renewable energy. This 

development work was successful and made the projects profitable. 

 

15. Regardless of all the investments made to green energy, local media in 

Barancasia slandered the projects for their profits gained. Claimant was taken 

by surprise when the government of Barancasia suddenly responded by 

announcing in public that they would review the green subsidies scheme.   

 

16. Ultimately, the investments made by Claimant became redundant when 

Barancasia adopted an amendment to LRE stating that, contrary to the 

licenses granted, the BEA is entitled to unilaterally adjust the feed-in tariff, 

which was originally regulated for the fixed period of twelve (12) years. This 

amendment was adopted with retroactive effect.  

 

17. Subsequently, the BEA decreased the feed-in tariff for more than 60 % 

applicable from 1 January 2013 to be 0.15 EUR/kWh. Needless to say, this 

was a deadly blow to the business of Claimant.  

 

18. Thus, under the BIT, regulated to be in force at least for a fixed period of ten 

(10) years from entry into force 1 August 2002, Claimant initiated these 

arbitral proceedings on 2 November 2014.  
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19. Barancasia disputed the jurisdiction of the Arbitral Tribunal. Barancasia had 

in November 2006 announced its intention to terminate its Intra-European 

BITs and in June 2007 notified Cogitatia of its intention to immediately 

terminate the BIT. Cogitatia had only confirmed the receipt of such 

notification but never accepted the termination of the BIT. Despite of this 

Barancasia alleges that the BIT was validly terminated and thus Claimant 

would not be entitled to pursue its rights under the BIT. 

 

20. In response to the arguments raised by Barancasia this Statement of Case is 

divided in three (3) parts. Part one3 addresses the question of jurisdiction 

where Claimant will demonstrate that the Arbitral Tribunal has jurisdiction 

over the dispute concerning Claimant’s photovoltaic projects under the BIT 

and the claims asserted by Claimant are admissible (I). In part two4 Claimant 

establishes the breach of the BIT, in particular, the fair and equitable 

treatment standard and that the actions of respondent are not exempted (II 

and III). Part three5 focuses on the question of remedies in which Claimant 

is entitled to due to the destructive actions of Respondent (IV and V).  

 

 

* * Part one * * 

 

I THE ARBITRAL TRIBUNAL HAS JURISDICTION AND THE CLAIMS ARE 

ADMISSIBLE  

 

21. As expected, Respondent claims that the Arbitral Tribunal in this arbitration 

lacks jurisdiction and that the claims asserted by Claimant are not admissible. 

Both claims are based on the allegation that the BIT was somehow terminated 

or became invalid and, would thus not be in force at the time of the 

investment. The factual and legal basis for such assertion is false.  

 

22. Claimant requests the Arbitral Tribunal to find that it has jurisdiction to hear 

the dispute and the claims of Claimant are admissible.  

 

23. It is undisputed between the parties that the BIT came into force on 1 August 

2002 and it was regulated to remain in force for at least for a fixed period of 

ten (10) years.6 Respondent notified Cogitatia on 29 June 2007 of its unilateral 

intention to terminate the BIT as of 30 June 2008. Cogitatia never accepted 

                                                 
3 Section I is in direct answer to the first question presented by the Arbitral Tribunal in its PO 1, para 4.  
4 Section II is in direct answer to the second and third question presented by the Arbitral Tribunal in its PO 1, para 4. 
5 Section III is in direct answer to the fourth and fifth question presented by the Arbitral Tribunal in its PO 1, para 4. 
6 Art. 13, para. 2 of the BIT. For the avoidance of doubt it is stated that the BIT can naturally be terminated by notification 
after this ten year period.  
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such termination.7 Moreover, the BIT itself does not empower a unilateral 

termination prior to the ten (10) years fixed period.8  

 

24. Now Respondent is arguing that firstly (1) the BIT would have been 

terminated by either a tacit agreement or by the unilateral notification. 

Secondly (2) Respondent is arguing that the BIT would have somehow 

become obsolete after the accession of both countries to the European 

Union.  

 

25. Claimant emphasizes that the burden of proof to demonstrate that the BIT 

would not be in force lies with Respondent. Claimant, as a private foreign 

investor, is not even the signature party of the BIT and, hence, not in a 

position to directly discuss the events relating to the alleged termination of 

the BIT in detail. However, Claimant will discuss the matter purely from a 

legal view. 

 

26. Contrary to the arguments of the Respondent, Claimant demonstrates (in the 

following) that the BIT was in force at the time the investments were made 

in between 2009 and 2011 and, therefore, Claimant is entitled to the investor 

protection within the BIT and the Arbitral Tribunal has jurisdiction.9 For the 

avoidance of any doubt Claimant states that it is undisputed that the 

investments made by Claimant fall into the scope of the term “investment” 

as defined in Article 1 of the BIT. 

 

27. The BIT was not terminated by the actions of respondent (I.1). In addition, 

the BIT did not become obsolete after the accession of both countries to the 

EU (I.2). 

I.1  THE BIT WAS NOT TERMINATED BY THE ACTIONS OF RESPONDENT 

 

28. Claimant requests the Arbitral Tribunal to find that the BIT was not 

terminated by the actions of Respondent. Contrary to the arguments of 

Respondent the BIT was not terminated by a tacit agreement (I.1.1) and the 

BIT was not validly terminated prior to the investments made by the 

unilateral notification (I.1.2).  

 

29. “Pacta sunt servanda […] is universally accepted as a basis of all treaty law”.10 In order 

to validly terminate a bilateral investment treaty, a signature party (i.e. 

Respondent) must comply with Vienna Convention on the Law of Treaties 

(hereinafter referred to as “VCLT”) exit provisions and the relevant 

                                                 
7 See Annex no. 7.2 where Cogitatia merely confirmed the receipt of the notification of Barancasia.  
8 See art. 13 of the BIT. 
9 In addition, the protection of the investments made in between 2009-2011 shall continue until at least year 2023; see Art. 
13 para 3 “continuing effects clause”.  
10 See e.g. GG Fitzmaurice 1957; Art. 26 VCLT; see also preamble para 3 VCLT.  
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provisions of the BIT. No other method of termination is available.11 The 

following argumentation is based on these allowed methods of termination 

and it is demonstrated that the actions of Respondent fail to meet the criteria 

regulated.  

I.1.1   The BIT was not terminated by a tacit agreement  

30. Respondent may allege that the BIT was terminated by a tacit agreement 

between Barancasia and Cogitatia on 28 September 2007 (when Cogitatia 

confirmed the receipt of the notice of Barancasia). Such allegation is entirely 

misguided and lacks all factual and legal grounds.  

 

31. Respondent needs to demonstrate that the confirmation of receipt sent by 

Cogitatia would fulfill all the requirements set out in Article 54 (b) of the 

VCLT in order to be released from its obligations from the BIT. These 

requirements are (1) the consent of all parties and (2) consultation of all 

parties prior to the termination.  

 

32. A treaty may be terminated or withdrawn at any time by the consent of all 

parties.12 Consent is defined as a clear permission for something to happen 

or an agreement to do something.13  

 

33. Consent can be tacitly given only “whereby it clearly appears from the circumstances 

that the other parties are assenting to the situation.”14 There can be no uncertainty of 

the will of the party to terminate the treaty. Moreover, a signature party must 

express this will actively and without such active acting, no tacit consent can 

be drawn. 

 

34. Here, there are no circumstances supporting the view that Cogitatia would 

have consented to the termination. Claimant highlights that in Cogitatia’s 

notification to Barancasia on 28 September 2007, Cogitatia merely “confirms 

that it received the notification of the republic of Barancasia dated June 29, 2007”. This 

confirmation is a mere common courtesy between two sovereign states when 

engaging in diplomatic relations. Had Cogitatia accepted the termination, it 

would have clearly been stated in the notification. 

 

35. In addition to clear consent, it is required that consultation has taken place 

between the two signatory parties prior to the termination.15 International 

bilateral investment treaties are actively negotiated between the signature 

                                                 
11 See e.g. Hellfer 2012, p. 636. 
12 See Art 54(b) VCLT. 
13 Oxford Dictionary. 
14 Villiger 2009 under Art 54. See the observation by the Israeli Government to the ILC, WALDOCK Report VI, YBILC 
1966 II 28; the legal opinion of the Swiss Government, SJIR 36 (1980) 168: "il suffit ainsi que le consentement des parries au traité à 
l'abrogation de celui-ci soit donné de façon claire et ne laisse planer aucune incertitude sur la volonté des parries de mettre fin au traité". 
15 See Art. 54(b) VCLT. 
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parties and, therefore, it is evident that in order to terminate a treaty of such 

significance, formal discussions or at least an opportunity to be heard prior 

to the termination would be expected to take place.  

 

36. Respondent sent the notification on the termination of the BIT on 29 June 

2007. No consultation, discussion or even an opportunity for Cogitatia to 

present its view was organized. The notification was completely unilateral 

without any communication between the signatory parties. This matter has 

not even been argued by Respondent and thus, it is undisputed that no 

consultation was held.  

 

37. To conclude, as Cogitatia did not give its consent to terminate the BIT as of 

30 June 2008 and as Cogitatia was not even consulted prior to the sending of 

the notification of termination by Barancasia, no tacit agreement can be 

drawn. Consequently, the BIT remains in force until the end of the fixed 

period of ten (10) years. Therefore, the BIT was in force at least until 31 July 

2012 and this Arbitral Tribunal has jurisdiction.  

 

I.1.2   The BIT was not validly terminated prior to the investments made by the unilateral 
notification 

 

38. Respondent may argue alternatively that the BIT was terminated unilaterally 

as of 30 June 2008.  

 

39. A treaty can only end in accordance to its own terms or the VCLT.16 

Unilateral termination is not accepted under the VCLT or the BIT between 

Barancasia and Cogitatia.  

 

40. A state that ratifies or accedes to a treaty accepts any conditions or restrictions 

on termination, withdrawal, or denunciation that treaty contains. Unilateral 

exit attempts that do not comply with these conditions are ineffective. A state 

that ceases performance after such an attempt remains a party to the treaty, 

albeit one that is in breach of its obligations.17 

 

41. Article 13 of the BIT states that “This Agreement shall remain in force for a period 

of ten years. Thereafter, it shall remain in force until the expiration of a twelve month period 

from the date either Contracting party notifies the other in writing of its intention to 

terminate the Agreement”.18 

 

                                                 
16 Eastern Sugar B.V. v. The Czech Republic.  
17 Hellfer 2012, p. 636.  
18 See Response to Request for Arbitration dated 21 November 2014, p. 2, where Respondent has invoked Art. 13 of the 
BIT.  
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42. Respondent may allege that, as it notified on 29 July 2007 of its intention to 

terminate the BIT to expire within the twelve month period from the 

notification, the BIT would have somehow been unilaterally terminated.  

 

43. Such a reading of Article 13 of the BIT is completely false and inaccurate. 

The BIT clearly states that firstly it shall remain in force for a period of ten 

years. Secondly – only thereafter i.e. after the ten years period - can a party 

unilaterally terminate the BIT with the expiration period of twelve months. 

There is no right to unilateral termination.  

 

44. To conclude, the BIT was not and could not be terminated unilaterally as of 

30 June 2008 and, therefore, the BIT remained in force at least until 31 July 

2012. The only effect the notification sent by Barancasia could be given is 

that the BIT expires the earliest to the end of the fixed period of ten years as 

stated in the first sentence of Article 13 BIT, however, this has no effect to 

the discussion on the jurisdiction of the Arbitral Tribunal.  

 

I.2  THE BIT DID NOT BECOME OBSOLETE AFTER THE ACCESION OF 

BOTH COUNTRIES TO THE EUROPEAN UNION   

 

45. Respondent has alleged that the BIT has become obsolete due to the 

accession of both Cogitatia and Barancasia to the EU and, furthermore, that 

the BIT would be materially inconsistent with the EU legal order and thus 

ineffective (in particular pursuant to Article 207 TFEU). 

 

46. In the following, Claimant will demonstrate that the BIT has not become 

obsolete after the accession of both countries to the EU and that the Arbitral 

Tribunal has jurisdiction to hear the dispute. Firstly, the VCLT Article 27 

altogether eviscerates all attempts to invoke EU law as a basis for precluding 

the effects of the BIT. [I.2.1]. Secondly, the BIT and TFEU are not 

incompatible in the sense of VCLT Article 59(1)(b) [I.2.2].  

 

47. Claimant will not venture into the issues of common intention as provided in 

VCLT Art 59(1)(a). This is due to the facts that it is generally held that EU 

law does not as such result to the termination of the intra-EU BITs. Neither 

do the text of the relevant EU treaties nor the actions or undertakings of the 

parties to the dispute demonstrate any intention to the contrary.19 Thus Art 

59(1)(a) of VCLT has no relevance to the dispute at hand. 

 

                                                 
19 See e.g. Eureko B.V. v. The Slovak Republik.  
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I.2.1 The VCLT Article 27 eviscerates all attempts to invoke EU law as a basis for precluding the effects 

of the BIT 

48. Respondent’s line of argumentation on the effect of EU law is entirely 

misguided and erroneous. VCLT particularly precludes Respondent from 

invoking the EU law as having any effect on the validity of the BIT and in 

particular to the operation of its arbitration provision. 

 

49. It is generally accepted principle of international law that in the relations 

between states, parties to treaty, the provisions of national law cannot prevail 

over those of the treaty.20 Accordingly, Article 27 of the VCLT provides that 

“a party may not invoke the provisions of its internal law as justification for its failure to 

perform a treaty”. It codifies the international customary rule that prohibits 

states from referring to their national law in order to justify a violation of an 

international obligation.21 Article 27 further strengthens the above-mentioned 

[para 29] principle of pacta sunt servanda.  

 

50. On the international level - international law is supreme, and this supremacy 

is valid in relation to any provision of national law, whatever it’s ranking in 

the municipal order may be.22 National law of a state encompasses all 

statutory legislation.23 Moreover, VCLT Article 27 applies to EU law on the 

basis that the EU legal order equates to domestic law for all Member States 

in the light of its specific features.24 This is due to the highly integrated nature 

of the EU secondary law and the special nature of the EU law declared by 

the European Court of Justice (hereinafter referred to as “ECJ”).25 

Consequently EU Member States cannot justify the violation of their BIT’s 

even on the basis of their obligations arising from EU law.26 

 

51. Respondent joined the European Union on 1 May 2004. Since joining the 

European Union both the primary and secondary EU law became an integral 

part of the legal system of Respondent. EU law applies as part of the national 

law of Respondent. To allow Respondent to invoke EU law, an integral part 

of its national law, would be grossly in contradiction with the universally 

accepted principles of international law and the above presented VCLT 

Article 27. 

 

                                                 
20 Villiger 2009, p. 370 
21 Lickova 2008, p. 470. 
22 Villiger 2009, p. 372 
23 Villiger 2009, p. 372. 
24 Lickova 2008, p. 470. 
25 See Case 6/64, Costa v. ENEL [1964] ECR 1141: ”by contrast with ordinary international treaties, the EEC Treaty has 
created its own legal system which […] became an integral part of the legal systems of the Member States and which their 
courts are bound to apply. 
26 See Ghouri 2010, p. 812. 
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52. Consequently, the Arbitral Tribunal should dismiss the allegations of 

Respondent relating to the effect of EU law. As the BIT provides for the 

jurisdiction of the Arbitral Tribunal and the VCLT Article 27 deprives EU 

law of all effect, the accession of the Respondent to the European Union is 

entirely irrelevant for the jurisdiction of the tribunal. 

 

I.2.2 The BIT and TFEU are not incompatible and are applicable at the same time [Article 59 (1) (b)] 

 

53. Even if the Arbitral Tribunal were to find that EU law might potentially under 

certain rare circumstances have effect on the jurisdiction of the Arbitral 

Tribunal, the BIT would remain in force irrespective of any effect the EU law 

might have.  

 

54. Respondent seems to be of the view that the accession of both Cogitatia and 

Respondent to the European Union has as such miraculously led to the 

termination of the BIT and somehow deprived its “continuing effects clause” 

[BIT Article 13(3)] of any effect. Such adventurous allegations are entirely 

without merits. 

 

55. As a starting point it should be stressed that none of the relevant European 

union treaties expresses that bilateral treaties between the member states of 

the EU would have automatically become terminated.27 Moreover, as stated 

above, a treaty can only come to an end in accordance with its own provisions 

or the VCLT.28 

 

56. The VCLT Article 59(1)(b) provides that “a treaty shall be considered as terminated 

if all the parties to it conclude a later treaty relating to the same subject-matter and the 

provisions of the later treaty are so far incompatible with those of the earlier one that the 

two are not capable of being applied at the same time”. 

 

57. Obligations in two treaties are considered incompatible with each other when 

they cannot be simultaneously fulfilled without necessarily violating one 

another. Hence, incompatibility arises only in a situation where two 

obligations cannot be complied with by all addressees of the obligations, at 

all times and in all spaces covered by the obligations, with regard to all objects 

of the obligation and under all conditions specified by the obligations.29 

 

58. Arguments that BITs between EU member states have become ineffective 

because the EU treaties now govern intra-EU foreign direct investment are 

not an entirely novel occurrence in investment arbitration. Instead, tribunals 

                                                 
27 See generally on the topic Eastern Sugar B.V. v. The Czech Republic, para 143–156. 
28 See Art. 42 VCLT. 
29 Ghouri 2010, p. 813. 
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have on several occasions been confronted with such claims. As a rule, the 

tribunals have maintained their BIT based autonomous jurisdiction 

uninfluenced by the EU law or the ECJ rulings on the status of BITs 

concluded between member states prior to their accession to the European 

Union (hereinafter referred to as “intra-EU BIT”).30 In other words EU 

Treaties are not seen to cover the same subject matter that the bilateral 

investment treaties between Member states. 

 

59. The BIT was concluded in 31 December 1998 and came into force 1 August 

2002.31 Two years after in May 2004 the contracting states, Respondent and 

Cogitatia, joined the EU. Therefore, after the accession EU treaties have co-

existed alongside with the BIT. As stressed above, nothing in the EU 

instruments or the BIT can be claimed to produce an effect to the contrary.  

They effectively complement each other. 

 

60. In any event, should a bilateral investment treaty contain a “continuing effects 

clause”, the mere termination would not be enough to prevent an investor 

initiating investor-state arbitration under the bilateral investment treaty. Only 

after the limitations set forth in its “continuing effects clause” have expired, 

would the investor be deprived of its right to file for arbitration.32 

 

61. Hence, if the one were to find that the BIT and the said EU Treaties were 

incompatible resulting in the termination of the BIT in accordance with the 

VCLT Article 59 (1)(b), the BIT would continue to be effective for a period 

of ten years from the termination of the BIT. 

 

62. Conclusion of part one: The Arbitral Tribunal has jurisdiction to hear the 

dispute and the claims of claimant are admissible.  The BIT was not 

terminated prior to the investments made by Claimant either by the actions 

of Respondent or the accession of both countries, Cogitatia and Barancasia, 

to the EU. As demonstrated above, all possible arguments of Respondent to 

the contrary are without merits.  

 

* * Part two * * 

II RESPONDENT BREACHED THE FAIR AND EQUITABLE STANDARD 

PROVIDED IN THE BIT 

 

63. Claimant requests the Arbitral Tribunal to find that Respondent has breached 

the fair and equitable standard provided in the BIT. Respondent breached 

                                                 
30 See e.g. Eastern Sugar B.V. v The Czech Republic, Eureco v The Slovak Republic, Ghouri 2015, p. 150, Clodfelter 2014, p. 177.  
31 PO 2 para 1. 
32 Ghouri 2015, p. 152-153. 
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Article 2(2) of the BIT by not according Claimant’s investment fair and 

equitable treatment.33 BIT Article 2(2) provides that “investments of investors of 

either Contracting Party shall at all times be accorded fair equitable treatment”. 

 

64. The fair and equitable standard (hereinafter referred to as “FET standard”) 

requires the host state to always act in a manner which is not arbitrary, grossly 

unfair, unjust, idiosyncratic, or lacking in due process or procedural propriety. 

FET standard sets the host state an obligation to “provide […] treatment that 

does not affect the basic expectations that were taken into account by the foreign investor” 

and “act in a consistent manner, free from ambiguity and totally transparently in its 

relations with the foreign investor.”34  

 

65. FET standard is breached by conduct that violates principles of transparency, 

the protection of the investor’s legitimate expectations, freedom from 

coercion or harassment, procedural propriety and due process, and good 

faith.35 

 

66. It should be noted that Article 2(2) of the BIT and its FET standard makes 

no reference to “international law” or “minimum standard” but simply 

establishes an obligation to provide “fair equitable treatment”. Following the 

interpretations of other tribunals in similar situations, the Arbitral Tribunal 

should interpret the fair and equitable standard autonomously imposing 

stricter obligations on the host state than the minimum international law 

standard.36 

 

67. Under the fair and equitable standard, Respondent has violated Claimant’s 

reasonable and legitimate expectations by not providing a stable legal 

framework (II.1). Furthermore, Respondent has breached the BIT by treating 

Claimant's investments in an unreasonable and arbitrary manner (II.2).  

 

II.1  RESPONDENT HAS VIOLATED THE REASONABLE AND LEGITIMATE 

EXPECTATIONS BY NOT PROVIDING A STABLE LEGAL FRAMEWORK  

 

68. Claimant requests the Arbitral Tribunal to find that Respondent violated the 

BIT, and acted against the FET standard, by amending Article 4 of the LRE 

and thus radically changing the legal framework under which it had invited 

the Claimant to invest. 

 

                                                 
33 BIT Art. 2. 
34 Tecmed v. The United Mexican States, para 154. 
35 Schreuer, pp. 126–127; see also Choudhury 2005, pp. 301–302.  
36 Dolzer & Schreuer 2008, p.126; Tecmed v. The United Mexican States, paras 155–56; MTD v. Republic of Chile paras 110–13; 
Saluka Investments BV v. The Czech Republic, paras 286–95; Enron v. Argentine Republic, para 258.  
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69. The BIT provides in its preamble the clear and unambiguous intention to 

create and maintain favourable conditions for investments and further 

guarantees the foreign investors’ investments fair and equitable treatment in 

Articles 2 and 3.  

 

70. Fair and equitable treatment clause provides protection to the legitimate 

expectations of the foreign investor.37 Maintaining a stable legal environment 

is essential to the fair and equitable treatment.38 Furthermore fair and 

equitable treatment obliges the host state not to alter the legal business 

environment in which the investment was made.39 Host state must act in a 

consistent and transparent manner, which consists of the obligation to 

maintain a stable and predictable legal framework necessary to fulfil the 

justified expectations of the foreign investor. 40  

 

71. Investors’ establish legitimate expectations when the host state enters into 

contractual commitments with the foreign investor. Contracts alongside with 

the fair and equitable treatment standard are the source of such investors’ 

expectations of the legal stability and predictability.41 

 

72. Expectations of the investor are legitimate when the investor received an 

explicit promise or further guarantee from the host state. In addition implied 

assurances or representation that the investor took into account in making 

the investment create legitimate expectations.42 

 

73. In this case, the Respondent invited Claimant to invest in the solar energy 

sector, by guaranteeing a fixed feed-in tariff of 0,44 EUR/kWh for twelve 

years for investors that are granted a license under the Photovoltaic Support 

Regulation. This guarantee was given through legislation, as the feed-in tariff 

was stipulated in the LRE. The Claimant obtained licenses for its projects. 

After Claimant had been granted these licenses and made significant 

investments, the Respondent amended the LRE to the Claimant's detriment. 

 

74. Respondent had created Claimant an illusion of a stable legal framework that 

provided a solid investment environment for Claimant to invest. Claimant 

had legitimate expectations as it had invested under the BIT pursuant to 

which Respondent provided foreign investors fair equitable treatment.  

 

75. Claimant’s expectations were further strengthened by two factors. Firstly, 

Respondent had unilaterally given promissory statements that the granted 

                                                 
37 See Thunderbird v. The United Mexican States; Tecmed v. The United Mexican States. 
38 CMS v. Argentine Republic, para 274. 
39 Occidental v. Republic of Equador v, para 191. 
40 Occidental v. Republic of Equador para 191. 
41 Dolzer & Schreuer 2008, 140–141. 
42 See Parkerings v. Republic of Lithuania; Sempra v. The Argentine Republic, para. 298. 
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feed-in tariff would apply for a fixed period of twelve (12) years. Secondly, 

Respondent had granted Claimant the license.  Both of the foresaid factors 

were part of Claimant’s legitimate expectations.  

 

76. The Respondent had an obligation to provide fair equitable treatment under 

the BIT. Respondent’s actions with regard to the surprising and unjustified 

amendment of the LRE Article 4 were contrary to the legitimate expectations 

of Claimant (created by Respondent itself) and thus in breach of the 

Respondents fair equitable treatment obligation. 

 

II.2 RESPONDENT HAS BREACHED THE BIT BY TREATING CLAIMANT’S 

INVESTMENTS IN AN UNREASONABLE AND ARBITRARY MANNER  

 

77. Claimant applied for a license for its project Alpha from the BEA in 

accordance with the LRE. However, to Claimant’s complete surprise the 

license was denied. The denial was both unjustified and illegitimate. 

Therefore, Respondent has treated Claimant’s investment in an arbitrary 

manner amounting to a breach of BIT and, in particular, the fair and equitable 

treatment provided in the Article 2(2) of the BIT.  

 

78. Discrimination by arbitrary treatment of an investment violates the fair and 

equitable standard.43 The prohibition of arbitrary treatment sets the 

government of a host state an obligation not to injure the investment by 

unreasonable or unfair exercise of governmental authority, for example by 

unilaterally cancelling a permit a state has previously granted.44 Furthermore, 

decisions that lack fair and adequate reasoning or sufficient legal justification 

are construed as arbitrary.45 

 

79. Respondent invited the Claimant to invest in Barancasia by adopting the LRE 

in May 2010. The LRE aimed to, in particular, encourage the development of 

renewable energy technology.46 It provided for fixed feed-in tariffs for 

licensed renewable energy producers. The LRE made no distinction between 

existing and new renewable energy producers nor did any authority ever state 

such.47  

 

80. BEA denied Claimant's license application on 25 August 2010 by claiming 

that the fixed feed-in tariff would only be available for new projects. LRE 

does not provide for any such restriction. Quite to the contrary, BEA seems 

                                                 
43 UNCTAD Report on Fair and Equitable Treatment. 
44 See e.g. Waste Management v. United Mexican States, para 98; ELSI v. Italy; CME v. The Czech Republic. 
45 ELSI v. Italy. 
46 SUF para 14. 
47 SUF para 22.  
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to have arbitrarily created new set of criteria to determine the projects eligible 

for a license. Needless to say the decision clearly lacked any legal justification 

and grounds. The decision of the BEA seriously injured the investment of 

Claimant as Claimant was granted only mere 34 % of the feed-in tariff the 

Claimant was entitled to under LRE.  

 

81. By denying Claimant's application for a license unjustly and illegitimately 

Respondent treated Claimant's investment in an arbitrary manner which 

amounted to a breach of the fair equitable treatment provision provided in 

the Article 2(2) of the BIT.  

 

82. Consequently, Claimant was deprived of its legitimate expectations to be 

treated fairly and equitably. 

 

 

III RESPONDENT CANNOT BE EXEMPT FROM LIABILITY SINCE THE 

ACTIONS IT TOOK DO NOT MEET THE REQUIREMENTS OF STATE 

NECESSITY 

 

83. Claimant requests the Arbitral Tribunal to find that Respondent cannot be 

exempt from liability. The actions Respondent took do not meet the 

requirements of state necessity. 

 

84. In order to avoid responsibility after breaching international investment 

agreement the state bears the burden to prove that it did so under specific 

and rare circumstances which exempt it from liability.48 One situation where 

liability could be avoided is state necessity. However, in this arbitration 

Respondent cannot avoid liability, since the requirements of necessity were 

not fulfilled. 

 

85. In order to avoid liability by invoking state necessity Respondent should be 

able to satisfy the following criteria. First (1), the actions of the state must be 

the only way to safeguard an essential interest against a grave and imminent 

peril. Second (2), no serious impairment of an essential interest of the state 

towards which the obligation exists. Third (3), it is required that the 

international obligation in question does not exclude the possibility of 

invoking necessity. Finally (4) , state must also be able to prove that the state 

has not contributed to the situation of necessity. It is essential to note that in 

order to be exempt from liability Respondent should be able to prove that 

the criteria for all four requirements is fulfilled. Therefore, it is sufficient for 

Claimant to prove that even one of the four requirements is not met.  

 

                                                 
48 See European Communities v. Brazil. 
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86. In the following Claimant will show that the there was no essential interest at 

stake and that Respondent has actually contributed to the situation of 

necessity.  

 

87. Firstly, the Respondent cannot invoke necessity in order to avoid liability as 

it does not fulfil the requirement of grave and imminent peril. An alleged fear 

of an economic crisis does not constitute a grave an imminent peril.  

 

88. In order to avoid liability, a state needs to establish that it has safeguarded an 

essential interest against a grave and imminent peril. Several international 

tribunals have stated that an economic crisis does not meet the threshold of 

a grave and imminent peril.49 

 

89. Respondent has stated that if it would approve all applications for feed-in 

tariff, solar feed-in tariffs would amount to up to 15% of Respondent's 

revenues. This alleged fear of an economic struggle does not constitute an 

economic crisis. Furthermore, an economic crisis would not be sufficient to 

fulfil the requirements set for a grave and imminent peril.  

 

90. Secondly, a state should not be able to take legal advantage of its own fault. 

The majority of tribunals have found that when a state has contributed to the 

crisis itself, it does not satisfy the conditions set for necessity.50 

 

91. Respondent has stated that it would have had to borrow funds in order to 

maintain the renewable energy support system it had created through the 

LRE, but that it would have required Respondent to exceed its EU-mandated 

borrowing limits. Respondent has since 2007 strived to meet certain EU 

climate and energy targets, which led to the adoption of the LRE. Respondent 

has been aware of both its climate and energy targets as well as its borrowing 

limits. Respondent should have taken its borrowing limits into account when 

constituting the LRE. In addition, Respondent's officials have admitted that 

its renewable energy support scheme was unsustainable.51 Therefore, 

Respondent cannot use the EU borrowing limits as an exempting ground as 

it has created the situation itself. 

 

92. Respondent has stated that it amended the solar feed-in tariffs due to 

economic reasons. First, these reasons were created by Respondent itself and 

can therefore not constitute a state of necessity. Second, economic crisis does 

not reach the threshold for grave and imminent peril. Hence, the Respondent 

cannot be exempted from liability. 

 

                                                 
49 Newcombe & Paradell 2009 p.518; CMS v. Argentine Republic, para.331; Enron v. Argentine Republic, para.93; Sempra v. The 
Argentine Republic, para.333-355. 
50 Thjoernelund 2009, pp. 439–440.  
51 SUF para 29. 
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93. Conclusion of part two: The Respondent has breached Article 2(2) of the 

BIT, which obliged the Respondent to provide Claimant fair equitable 

treatment. Further, Respondent cannot be exempt from liability since there 

was no state of necessity or any other justifiable source of exemption. 

 

* * Part three * * 

 

IV TRIBUNAL CAN ORDER RESPONDENT TO RESCIND THE LRE 

AMENDED ARTICLE 4 OR, IN ANY EVENT, TO CONTINUE TO PAY THE 

PRE-2013 FEED-IN TARIFF TO CLAIMANT  

 

94. Claimant requests the Arbitral Tribunal to order Respondent to rescind the 

LRE amended Article 4 or, in alternatively, to continue to pay the pre-2013 

feed-in tariff to Claimant. Claimant acknowledges that specific performance 

is rarely awarded against a sovereign state. However, this does not mean that 

the Arbitral Tribunal would not be competent to order such.   

 

95. The role of investment tribunals cannot be limited to only providing financial 

redress for past wrongs. The tribunals should not shy away from awarding 

non-pecuniary remedies.52  

 

96. Claimant submits that the VCLT, the BIT and the LCIA Rules are silent on 

whether or not such a remedy can be ordered. In this event, the solution is 

found in international customary law.53  

 

97. Primacy is given to a non-pecuniary remedy – restitution in kind.54 This is 

affirmed by the Article 34 of the ILC Draft Articles. Restitution consists in 

re-establishing the status quo ante, i.e. the situation that existed prior to the 

occurrence of the wrongful act. Restitution can also involve the reversal of a 

juridical act, such as the amendment of a legislative provision enacted in 

violation of a rule of international law.55  

 

98. As demonstrated in part two of this Statement of Case, the amendment of 

Article 4 of LRE was a breach of international law and the BIT.  Claimant is 

entitled to restitution in kind and this Arbitral Tribunal should establish a 

situation existing prior to the wrongful act of Respondent.  

 

                                                 
52 Stephens-Chu 2014 p. 686. 
53 Stephens-Chu 2014 p. 664. 
54 Malinvaud 2009, p.217. 
55 ILC Draft Articles, p 96. 
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99. There are two alternative methods in order to do so (1) order the Respondent 

to rescind the LRE amended Article 4; or (2) order Respondent to continue 

to pay the pre-2013 feed-in tariff to Claimant. Ultimately these alternatives 

lead to the same end result. 

 

100. If this Arbitral Tribunal finds that it cannot order Respondent to rescind its 

wrongful act, the Arbitral Tribunal should order Respondent to continue to 

pay the pre-2013 feed-in tariff retroactively as of 1 January 2013 to Claimant. 

This is the only way to establish a situation that existed prior to the 

occurrence of the wrongful act.  

 

101. Should the Arbitral Tribunal find that the specific performance requested by 

Claimant cannot be ordered, the Arbitral Tribunal shall award monetary 

compensation. The amount of the monetary compensation is demonstrated 

below.  

 

102. However, prior to arguing the amount of compensation Claimant states that 

Respondent is attempting to argue both – that Claimant would not be entitled 

to specific performance and that the monetary calculation of claimants 

damage should also be rejected. This would deny Claimant from any and all 

remedy possible.  

 

V CLAIMANT’S BASIS FOR CLAIMING COMPENSATION AND 

QUANTIFYING COMPENSATION IS APPROPRIATE 

 

V.1 THE TRIBUNAL SHOULD APPLY THE LEGITIMATE EXPECTATIONS 

METHOD IN DETERMINING THE STANDARD OF COMPENSATION  

 

103. Claimant submits that the Arbitral Tribunal should apply the legitimate 

expectations method in considering the standard of compensation and find 

that the Claimants’ expectations, with regard to the investment and the 

circumstances under which the investment was made, form a basis of 

compensation. 

 

104. In situations where the appropriate treaty provisions on compensation do not 

seem to cover or apply to the situation or the manner in which the investor’s 

investment was harmed, such as when breaching the fair and equitable 

treatment obligation, arbitral tribunals have consistently held that the 

calculation of damages should be conducted by using the legitimate 

expectations method.56 The said method is frequently invoked in investment 

arbitrations and strongly endorsed by arbitral tribunals.57 

                                                 
56 See Dugan et. Al 2008, p. 578–579 & 582–583. Kuwait v. Aminoil para 148. 
57 See Potestà 2013. 
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105. Under the legitimate expectations method, legitimate expectations are held to 

form a solid basis to compensation in case of detrimental reliance, i.e., when 

a clear link between the expectation and the investment made exists. For 

example, in the American takings law this profound principle has led to the 

notion of “investment-backed expectations”.58 

 

106. As was established in the second part of this statement of case, Claimant has 

incurred damage as a result of Respondent’s breach of the fair and equitable 

treatment requirement. The BIT provides two separate standards for 

restitution in Articles 4 and 5. It is undisputed that the conduct of 

Respondent does not fall in the ambit of the said two Articles. Article 4 would 

only apply if the Claimant had suffered losses due events such as war, national 

emergency and state of necessity. Moreover Article 5 would apply only if 

Claimant’s investment had been expropriated, a type of breach that has not 

been invoked by either one of the parties.  

 

107. The BIT offers no guidance on how to determine the basis for damages in 

other situations, such as when solely the obligation to provide fair and 

equitable treatment is infringed. 

 

108. Hence, in determining the basis for compensation, the Arbitral Tribunal 

should apply the generally accepted legitimate expectations standard, and rule 

that Claimant’s legitimate expectations provide the basis for compensation of 

damages.  

V.2 CALCULATION OF DAMAGES OF CLAIMANT IS CORRECT 

 

109. In determining the quantity of damages The Arbitral Tribunal should apply 

the “but for” standard of compensation and accordingly order Respondent 

to fully compensate the damages incurred by Claimant. 

 

110. According to generally accepted principles of international law when 

calculating damages, the investor shall be put in the situation that would have 

existed "but for" the illegal act. This rules is based on the well-known Chorzow 

factory case, where the International Court of Justice stated that:  

 

"The essential principle contained in the actual notion of an illegal act […] is that 

reparation must, as far as possible, wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability, have existed if that act had not been 

committed."59  

 

                                                 
58 See Thunderbird v. The United Mexican States, paras. 119–125. 
59Chorzów factory case p.47 
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111. Claimant is entitled to all amounts that it would have made “but-for” the 

state’s breaches. As an initial starting point, it should be stressed out that 

Claimant incurred harm in three different ways: (1) Claimant's Alfa project 

(hereinafter referred to as "Alfa") was denied the 0.44 EUR/kWh tariff and 

project Beta was allowed to benefit from the promised tariff for only two 

years (2) The value of the investment in land and equipment decreased 

drastically (3) Claimant incurred a serious loss of profit due to the unexpected 

decrease of tariff.  . 

 

112. Professor Kovic, an accomplished professor of economics, prepared an 

expert report on the damages incurred by the Claimant (hereinafter referred 

to as "Kovic Report"). Kovic Report is based on a thorough analysis of the 

financial reports of Claimant's earlier energy related projects. It also takes into 

account the thought out projections on the return of investment of 

Claimant's investments in Barancasia. 

 

113. Alfa was brought on line in January 2010. Since Alfa was the first large scale 

solar energy project Claimant had initiated, it initially suffered from certain 

launch related technical flaws and setbacks. However, contrary to the 

frivolous doubts of Respondent, these obstacles were fast and long since 

overcome. They bear no relevance for the accuracy of the Kovic Report. 

Since Alfa was unjustly denied the license, and hence the EUR 0.44/kWh 

tariff, Claimant incurred losses of EUR 120,621.00.60  

 

114. Beta became operational on January 2011. For the initial two years, Beta, 

pursuant to the LRE, enjoyed the promised EUR 0.44/kWh tariff. However, 

on January 2013, Respondent effectively eviscerated the guaranteed tariff by 

cutting it to only one third of the original tariff. While the costs of Beta 

remained unchanged, the revenues drastically plummeted. Absent the 

Respondent's arbitrary actions, Claimant would have continued to enjoy the 

guaranteed EUR 0.44/kWh tariff. Due to the lowered tariff Claimant’s 

incurred loss is EUR 123,261 as provided in Kovic Report.61 

 

115. Further, Claimant’s damages are not limited to the difference between the 

guaranteed tariff and the tariff that Claimant eventually received. Claimant 

has incurred damages due to investment in Land. Claimant heavily invested 

in land, photovoltaic panels and related equipment. These investments were 

made in reliance on the LRE that provided the investment profitable 

conditions. The loss incurred in reliance to the land and equipment amounts 

to EUR 690,056.62 Alternatively, in case Claimant completes the Project while 

                                                 
60 Annex 1(A). 
61 Annex 1(B). 
62 Annex 2. 
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receiving the lower €0.15/kWh tariff the Claimants damages would amount 

to EUR 1,427,500.63 

 

116. Claimant intended to further develop the Project every two years. Since the 

feed-in tariff was cut, Claimant’s future revenues from the prearranged 

projects will decrease accordingly amounting to EUR 765,853.64   

 

117. Consequently the Arbitral Tribunal should order Respondent to pay Claimant 

damages for its losses in line with the above depicted calculations and 

disregard the assertions made by Respondent.  

 

 

VI REQUEST FOR RELIEF  

 

118. Claimant respectfully requests the Arbitral Tribunal to 

 

(a) find that the Arbitral Tribunal has jurisdiction to hear the dispute; 

 

(b) declare that Respondent is liable for violations of the BIT, in particular, 

the failure to accord Claimant fair equitable treatment; 

 

(c) find that Respondent cannot be exempt from liability, since there was 

no state of necessity; 

 

(d) order the Respondent to rescind the amended LRE Article 4;  

 

(e) order the Respondent to pay damages to Claimant for incurred losses; 

and to 

 

(f) find that Claimant is entitled to restitution by Respondent of all costs 

related to these proceedings. 

 

 

VII EVIDENCE 

 

119. Claimant refers to the Written Exhibits attached to the Request and to this 

Statement of Case and reserves the right to supplement its documentary 

evidence should Respondent’s reply give reason for it. Some of the legal 

authorities submitted are not in English (either in French or German). 

Claimant will naturally provide the Tribunal and the Respondent with English 

translations should this be deemed necessary. 

 

                                                 
63 Annex 3. 
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VIII DATE AND SIGNATURE 

 

Respectfully submitted this 19st day of September 2015 

 

For and on behalf of the Claimant,  

 

VASIUKI LLC 

 

as counsels for Vasiuki LLC 
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