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STATEMENT OF FACTS 

1. In the year 1998, the Republic of Barancasia (“Barancasia” or “Respondent”) and the 

Federal Republic of Cogitatia (“Cogitatia”) entered into an Agreement “for the 

Promotion and Reciprocal Protection of Investments” (the “BIT”).1 The Contracting 

Parties were both in developing position and implementing social and economic reforms.2 

With this treaty, the Contracting Parties desired to; develop economic co-operation, create 

and maintain favourable conditions and grant investors of each State rights and 

protections.3 

2. Since 2002, Vasiuki LLC (“Claimant”), a Cogitatian company, has engaged in trading 

affairs including Barancasia.4 In the first four years, Vasiuki’s operations were initially 

concentrated on gas and wind turbine installations. Claimant then sought to take 

advantage of “green power” subsidies, so Vasiuki started operating its own wind farm 

properties in late 2006.5 

3. On 1 May 2004, Contracting Parties accessed into the European Union (“EU”) and 

Barancasia was in the standpoint that the BIT had become obsolete6 due to material 

inconsistency of the EU legal order and the BIT.7 The Respondent notified on 29 June 

2007 Cogitatia for terminating the BIT8 but did not received any favourable reply. 

4. In 2007, Barancasia has made an effort for meeting EU climate and energy targets, 

especially in promoting renewable energy sources. Vasiuki was aware of this process and 

researched for investment opportunities. 9 

5. In May 2009, Claimant purchased land plots in Barancasia and started experimental solar 

project “Alpha” and became operational on 1 January.10 

6. Barancasia adopted the Law on Renewable Energy (“LRE”) in May 2010 which included 

government-backed subsidies that are “encouraging the development of renewable 

technology improving security and diversification of energy supply.”11 This would be 

made by fixing general “feed-in tariffs” that would be provided to the investors that 

receive a license from the administrative national regulator, the Barancasia Energy 
                                                           
1 Facts, ¶1, R-20. 
2 Facts, ¶2, R-20. 
3 Annex, No 1, R-25. 
4 Facts, ¶3, R-20. 
5 Facts, ¶4, R-20. 
6 Facts, ¶5, R-20. 
7 Respons to RA, R-11 
8 Facts, ¶9, R-21. 
9 Facts, ¶¶7-8, R-20-21. 
10 Facts, ¶¶12-13, R-21 
11 Facts, ¶14, R-21 
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Authority (“BEA”). The LRE should be implemented through the “Regulation on the 

Support of Photovoltaic Sector.” The LRE also granted that the feed-in tariff which is 

announced and executable at the time of issuance of a license would be applicable for a 

period of twelve years.12 

7. On 1 July 2010, the fixed feed-in tariff was announced by the BEA as €0.44/kWh.13 

Variety of factors are considered by calculating the feed-in tariff.14 

8. Vasiuki’s request for a license for the Alpha project was denied by the BEA on 25 August 

2010 with the justification that the feed-in tariff would be applicable only “for new 

projects, not for existing ones, nothing in LRE itself stated this limitation.”15 Claimant’s 

second project, Beta, was successfully granted a license with the 0.44 EUR/kWh feed-in 

tariff on 25 August 2010 and became operational on 30 January 2011.16 

9. Vasiuki decided to enjoy this profitable opportunity and decided to launch 12 more 

photovoltaic projects using a new and cheaper technology and immediately got to work.17 

On 1 July, Claimant obtained licences for all 12 photovoltaic projects with an approved 

0.44 EUR/kWh feed-in tariff.18  

10. In November 2012, private hearings had taken place before the Barancasian Parliamentary 

Energy Committee in which suspiciously only special representatives of industry and 

certain stakeholder groups were called to give their views regarding the future of the LRE. 

After on 3 January 2013, the Barancasian Parliament amended Article 4 such that 

subsidies were taken back and an ambiguous and discrete rule was brought that the BEA 

may review the feed-in tariff annually. 19 So the twelve year guarantee did not exist 

anymore.  

11. Immediately after, the BEA announced the new fixed feed-in tariff as 0.15 EUR/kWh, 

retroactively applicable from 1 January 2013.20 

12. On 2 November 2014, Claimant has sent its request to the London Court of International 

Arbitration for arbitral proceedings pursuant to Article 8 of the BIT in which Barancasia 

already presented its consent. Claimant is in the view that Respondent violated standards 

of protection of the BIT under Article 2, thus requesting Barancasia “a) to repeal the 

                                                           
12 Facts, ¶¶16-18, R-22 
13 Facts, ¶21, R-22 
14 See Article 2 of Regulation Annex No 3.   
15 Facts, ¶22, R-22 
16 Facts, ¶23, R-22 
17 Facts, ¶27, R-23 
18 Facts, ¶33, R-24 
19 Facts, ¶34, R-24 
20 Facts, ¶34, R-24 
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amendment to Article 4 of the LRE or b) to continue to pay Vasiuki the €0.44 feed-in 

tariff for 12 years” or “order Respondent to pay damages to Vasiuki for its losses.”21 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
21 RA, R-6 
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SUMMARY OF ARGUMENT 

13. The tribunal certainly has jurisdiction over this dispute. The source for the jurisdiction of 

the arbitral tribunal is the BIT Article 822 that came into force on 1 August 200223 and 

remains still in force, since Respondent did not terminate the treaty as argued, neither 

according to its provisions nor relating to the VCLT. Also, the BIT has not became 

obsolete due to the accession of both Cogitatia and Barancasia to the EU, because the EU 

legal order is neither regulating the same subject-matter as the BIT nor it is incompatible 

with the BIT.24 Since, there are neither legal nor factual drawbacks, both the BIT and the 

treaties and regulations of the EU can be applied at the same time. Adding to all these, 

even if the tribunal would accept that the BIT was legally terminated, the survival clause25 

is encompassing Claimants investments and thus Vasiuki would continue to be subject to 

the BIT and has the right to be protected, i.e. apply for arbitration proceedings, under it 

(Section I). 

14. Respondent’s effective destruction of Vasiuki’s business in Barancasia, through its 

arbitrary denial of a license to Vasiuki for the Alpha project and subsequent changes to 

Barancasia’s renewable energy laws which harmed Vasiuki’s other projects, violates the 

fair and equitable treatment (FET) protection that Vasiuki is entitled to under the BIT Art 

2(2). (A) FET is a broad and autonomous standard, not limited to minimum standard of 

customary international law. Denial of a licence for Alpha project breaches FET 

protection (B) because (B-1) it deprives the Claimant’s legitimate expectations, in so 

doing (B-2) the Respondent failed to act in a predictable and transparent manner, and (B-

3) did not act in good faith, rather the conduct was arbitrary and unreasonable. The 

amendments made in the LRE and pursuant adjustments made by BEA breach the FET 

protection (C) because (C-1) they violate Claimant’s legitimate expectations which it took 

into account when making the investment, (C-2) the Respondent failed to provide a 

transparent legal framework and non-arbitrary conduct, (C-3) and did not act in good 

faith(Section II). 

15. None of the BIT provisions contain a way that gives an exemption to Barancasia so that it 

rules out its infringement. Pursuant to Article ILC 25, furthermore, Barancasia does not 

carry out its commitments of running customary international law to be excused. 

                                                           
22 BIT, Art. 8, R-29. 
23 PO2, ¶1, R-57. 
24 See Section B 
25 BIT, Art. 13 (3), R-31. 
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According to Article 27, even if Tribunal holds that Barancasia performed its 

responsibility of customary international law, at all events Barancasia should compensate 

any damage of Claimant (Section III). 

16. The Respondent must repeal the amendment to Article 4 of the LRE and continue to pay 

Vasiuki the €0.44 feed-in tariff rate for 12 years due to customary international law 

principles (Section IV). Or in alternative to this claims, Respondent shall pay full 

compensation to the Claimant for its losses (Section V). 
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ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE AND 

CLAIMANT’S CLAIMS ARE ADMISSIBLE 

17. Based on the LCIA Arbitration Rules Article 23 (1), this Tribunal shall rule upon its 

jurisdiction and authority, including any objections to the “validity, effectiveness or scope 

of the Arbitration Agreement.”26 

18. Pursuant to Article 8 (1) of the BIT, Respondent has given its consent to the arbitration 

agreement regarding “any dispute which may arise between an investor of one 

Contracting Party and the other Contracting Party in connection with an investment”27. 

There is a dispute between the parties which has arisen out of Claimant’s investments and 

Respondent’s actions that are contradicting with the BIT.28 Article 8 (1) of the BIT states 

that; "[a]ny Dispute which may arise... shall be settled, if possible, by negotiations 

between parties to the dispute." Claimant started negotiations with Respondent regarding 

the dispute on 20 April 2014, but respondent has declined negotiations.29 Article 8 (2) 

stipulates that if any dispute cannot be settled within a six month period upon the written 

notification of a claim, investor has the right to seek arbitration proceedings.30 In 5 

November 2014 the request for arbitration has been delivered to the LCIA by Respondent 

which fulfils criteria of admissibility for Arbitration.31 

19. Claimant accepted Respondent’s standing offer for arbitration in its Request for 

Arbitration32 and carries all requirements that are needed for the jurisdiction of the 

Tribunal. The right for Claimant to request arbitration arises from the BIT, which is not 

rightfully terminated and therefore in force (Section A). Besides the fact that the BIT is 

not terminated properly, the accession to the European Union as a Member State does not 

automatically terminate the BIT either (Section B). Regardless of the automatic 

termination of the BIT via accession to the European Union, the “Survival Clause” in the 

Article 13 (3) of the BIT is preventing the abrogation of the BIT (Section C).33 

 

 

                                                           
26 LCIA Arbitration Rules, Art. 23 (1). 
27 BIT, Art. 8 (1),  R-29. 
28 Summary of the Dispute, R-5. 
29 LCIA Acknowledgement of Request, ¶8, R-8. 
30 BIT, Art. 8 (2), R-29 
31 LCIA Acknowledgement of Request, R-7. 
32 RA, R-3. 
33 BIT, Art. 13 (3), R-31. 
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A. THE BIT REMAINS IN FORCE DUE TO IMPROPER TERMINATION 

20. According to the Article 13 (1) of the BIT, it would enter into force “on the date of the last 

written notification through diplomatic channels of the fulfilment by the Parties of all 

necessary internal procedures.”34 

21. The date on which all requirements were fulfilled for bringing the BIT into force is 

stipulated as 1 August 2002.35 According to these circumstances and taking into account 

Article 13 (2) of the BIT, the Treaty will bind Contracting Parties “for a period of ten 

years”36 from 1 August 2002. After the period of ten years, the treaty shall remain in force 

until, 

“The expiration of a twelve month period from the date either Contracting Party 

notifies the other in writing of its intention to terminate the Agreement.”37 

 

22. Since there is a matter regarding the interpretation of a treaty, the “Vienna Convention on 

the Law of Treaties” should be taken into account while analysing the above stated 

circumstances. 

23. According to Article 26 of the VCLT, every treaty that is brought in force is binding upon 

parties and must be performed in good faith.38 Thus, the BIT will be in force, after the 

relating procedures stated in Article 13 (1) have been accomplished. 

24. Once a government agrees on a treaty, it is not possible that the essentials contained in the 

treaty are subject to a unilateral decision which would amend the terms of the Treaty.39 To 

put it briefly, “the negotiated terms of a BIT are binding for the life of the treaty.”40 

25. The VCLT Article 54 regarding the termination of a treaty is undisputedly clear. It 

stipulates that termination of a treaty must be either “in conformity with the provisions of 

the treaty” or “at any time by consent of all the parties after consultation with the other 

contracting States.”41  

26. Respondent did not comply with either of these provisions; (1) neither it fulfilled the 

conditions of Article 13 (2) of the BIT nor (2) it sought to have consensus with the 

Claimant to terminate the BIT. 

 

                                                           
34 BIT, Art. 13 (1), R-31. 
35 PO2, ¶1, R-57. 
36 BIT, Art. 13 (2), R-31. 
37 Ibid. 
38 VCLT, Art. 26. 
39 Dolzer & Schreuer, p.23. 
40 Carska-Sheppard, p.756. 
41 VCLT, Art. 54. 
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1. Respondent Did Not Terminate the BIT According to Its Provisions or the 

VCLT 

27. The VCLT Article 60, though not explicitly but implicitly, rests on the proposition that a 

BIT remains in force despite its unilateral abrogation.42 In the absence of exceptional 

situations, a treaty cannot be unilaterally terminated before the expiry of this initial term43, 

such as fundamental change of circumstances.44  

28. The directions how to terminate a treaty are either specified in the relating a) BIT or in the 

b) VCLT.45  

a) The Termination of the BIT According to Its Provisions 

29. The BIT includes an “Exit Clause”; Article 13 (2) of the BIT regulates the procedure for 

the termination of the BIT. 

30. When the BIT came into force on 1 August 200246, for the first instance, the BIT was 

going to be irrefutably in force until 2 August 2012 as stated in Article 13 (2). After this 

date, the BIT was going to remain in force, until the passing of a twelve month period 

from the date either Party notifies the other in writing for the termination of the BIT.47 In 

the present case, the earliest date on which the Respondent could notify the Claimant for 

the termination of the BIT was 2 August 2012 

31. Respondent executed the notification process48 on 29 June 2007 which is clearly far-off 

from the time limit for the possible notification for the termination of the BIT. Therefore, 

the notification concerning the termination is void and hereby the BIT is not affected and 

remains in force.49 In other words, Respondent will still be a party to the BIT.50 

b) The Termination of the BIT According to the VCLT 

32. The Articles concerning “Breach”51, “Impossibility of performance”52 and “Fundamental 

change of circumstances”53 are laid down for terminating a treaty according to the VCLT. 

Since there was not a breach of the BIT by Claimant, neither was an impossibility of 

performance nor a fundamental change of circumstances, the BIT remains in force.  

                                                           
42 Carska-Sheppard, p.764. 
43 UNCTAD 1, p.3. 
44 Ibid., VCLT Articles 60-64. 
45 VCLT, Art. 42 (2). 
46 PO2, ¶1, R-57. 
47 BIT, Art. 13, R-31. 
48 Annex, No 7.1, R-39. 
49 Helfer, p.636. 
50 Ibid. 
51 VCLT, Art. 60. 
52 Ibid, Art. 61. 
53 Ibid, Art. 62. 
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2.   Respondent Did Not Reach Consensus with the Claimant to Terminate the BIT 

33. As concluded above in paragraph 25, Respondent had the opportunity to terminate the 

BIT “at any time by consent of all the parties after consultation with the other contracting 

States.”54 Besides that, Respondent could not terminate the BIT via the provisions 

concluded in the treaty, Respondent did not demand consultations with Claimant for its 

consent for the termination of the BIT either.55 

34. The VCLT Article 39 concludes a general rule for the amendment of treaties: “A treaty 

may be amended by agreement between the parties.”56 As seen in the documents 

regarding the dispute and especially in the “Statement of Uncontested Facts”, there is no 

sign regarding an agreement for the amendment of the treaty.57 

35. On 29 June 2007, the Barancasian Government notified the Claimant that it had adopted 

11 December 2006 dated Resolution No. 1800 which supposedly terminates the BIT 

between both states.58 There is no intention, neither a proof nor a document that lays down 

that the Claimant has given consent for the termination of the BIT. 

36. At the last instance, the BIT could not be terminated according to the VCLT Article 54 (b) 

either and therefore remains in force. 

B. THE ACCESSION TO THE EUROPEAN UNION DID NOT LEAD TO THE 

IPSO IURE TERMINATION THE BIT 

37. The Respondents argument that the BIT had become obsolete, due to the accession to the 

EU, with the justification that the BIT was materially inconsistent with the EU legal order 

(acquis)59 is not legitimate. In order to project the illegitimacy, the VCLT must be 

resorted to, since The Articles (1.) 59 (1) and (2.) 30 (3) will project that the abrogation of 

the BIT is invalid. 60 

1. Reading of the Article 59 (1) of the VCLT  

38. The Article stipulates that “a treaty shall be considered as terminated if all the parties to it 

conclude a later treaty”61 that is regulating the same subject-matter and; (a) either the later 

treaty includes a provision or is otherwise established that the parties meant that the matter 

should be regulated by the later treaty or (b) the articles of the later treaty are incompatible 

                                                           
54 VCLT, Art. 54 (b). 
55 Facts, ¶9, R-21. 
56 VCLT, Art. 39. 
57 Facts, ¶¶9-11, R-21. 
58 Annex, No 7.1, R-39. 
59 Response to RA, R-11. 
60 Reinisch, p.30. 
61 VCLT, Art. 59 (1). 
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with those of the earlier one so that both of the treaties cannot be applied at the same 

time.62 

39. Respondent argues that the BIT’s subject matter is inconsistent with the EU legal order, 

thus refers to the Article 59 (1) (b) of the VCLT, since the EU legal order does not 

provide explicitly that the BIT is terminated.63 Neither does the BIT provides a provision 

that it might be replaced if both parties become members of an organization.64 

40. For the application of the Article, firstly, a treaty shall be concluded by parties. Secondly, 

all the parties that concluded the previous treaty shall conclude a new treaty. Thirdly, both 

concluded treaties shall regulate the same subject-matter. Fourthly, the articles of the later 

treaty must be incompatible with those of the earlier one so that both of the treaties cannot 

be applied at the same time.65 

41. Respondent and Cogitatia concluded the BIT on 31 December 1998 which is regarding 

“The Promotion and Reciprocal Protection of Investments”66, precisely, granting rights 

and protection for the investors. Thereafter, Cogitatia and Respondent signed the EU 

accession treaty on 1 May 2004 which brought them into the acquis that entails broader 

goals such as; promotion of peace, free movement of persons and capital, internal market 

etc.67 In the Treaty on the Functioning of the European Union Article 207, the subject of 

foreign direct investment is regulated. In this Article, only a general border regarding 

investment is stated as; foreign direct investment is one of the goals of the common 

commercial policy of the EU.68 But beside this fact, there is no provision that is regulating 

the matter of investment. Thus, the scope of the EU legal order regulating investment does 

not go beyond a general scheme and is rather limited.  

42. As seen, both treaties do not relate to the same subject-matter.69 The fact that Intra-EU 

BITs may provide some additional or different rights to investors does not necessarily 

mean that these legal orders are incompatible with each other.70 

43. It has vitality to consider previous awards when judging the present case, bearing in mind 

that prior awards have no binding force. In the Eureko B.V v. The Slovak Republic case, 

the tribunal made a reasonable argument what is a path to be followed in this dispute: 

                                                           
62 Ibid. 
63 Eastern Sugar, ¶143. 
64 Eastern Sugar, ¶148. 
65 VCLT, Art. 59 (1) (b). 
66 Facts, ¶1, R-20. 
67 TFEU, Art. 3; See Eastern Sugar, ¶161. 
68 TFEU, Art. 207. 
69 See Binder, ¶45; Oostergetel & Laurentius, ¶79; Eastern Sugar, ¶160; Eureko ¶ ¶244, 258. 
70 Reinisch, p.31.  
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“[N]or can it be said that the provisions of the BIT are incompatible with EU law. The 

rights to fair and equitable treatment, to full protection and security, and to protection 

against expropriation at least, extend beyond the protections afforded by EU law; and 

there is no reason why those rights should not be fulfilled and upheld in addition to the 

rights protected by EU law.”71 

 

44. As it is expressed, the efforts for the termination of the BIT cannot be accomplished 

attributing to the Article 59 (1) of the VCLT. 

2. Reading of the Article 30 (3) of the VCLT 

45. The Article stipulates that, if all contracting parties to a treaty conclude a later treaty but 

the earlier one is not terminated according to the Article 59 of the VCLT, the earlier treaty 

will only continue to be applied, if its provisions are compatible with the later treaty.72 

46. Respondents objection regarding the inconsistency of the BIT must rather be analysed in 

the perspective of this provision. For the application of this Article, firstly, parties shall 

conclude a treaty. Secondly, all parties to the earlier treaty shall be parties to a later 

concluded treaty. Thirdly, the subject-matter of the treaties must be equivalent. Fourthly,   

the earlier treaty shall not be terminated or suspended under Article 59 of the VCLT. If all 

of these requirements are met, only the provisions of the earlier treaty that are compatible 

with the later treaty will continue to be applied.  

47. Since the requirements of this Article are in balance with the Article 59, the 

acknowledgements made in paragraph 41 are valid here either. Thus, it shall be concluded 

that the subject-matter of the treaties are not the same.73 Even if it is accepted by the 

Tribunal that both treaties regulate the same issues, it shall be concluded that they are not 

incompatible.74 

48. In the EU legal order, the exclusive jurisdiction for ruling infringement proceedings 

against Member States is exclusively owned by the Court of Justice of the EU.75 If the 

CJEU finds that a Member State has failed to fulfil obligations under the acquis, it has the 

right to impose lump sum or penalty payment.76  

49. Since arbitral tribunals are also rendering awards that include payment of money, i.e. 

compensation, Respondent is raising objection, though not expressly but implicitly, that 

                                                           
71 Eureko, ¶263. 
72 Ibid. 
73 See Eureko, ¶ ¶244, 258; Eastern Sugar, ¶160; Binder, ¶45; Oostergetel & Laurentius, ¶79; Micula, ¶294 (b) . 
74 See Eureko, ¶263; Eastern Sugar, ¶170; Binder, ¶ ¶41, 63 & 66; Oostergetel & Laurentius, ¶79; Micula, ¶319. 
75 TFEU, Art. 8. 
76 Ibid., Art.260 (2). 
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an arbitral tribunal is not entitled to do so,77 as the right and duty to impose payment is 

granted to the CJEU. 

50. Respondent overlooks the point that the right to apply for an arbitral process and thus to 

the arbitration mechanism is neither consciously excluded nor prohibited by the EU legal 

order.78 International arbitration proceedings, including legal person-State disputes, have 

taken place in the EU and even the CJEU has given advices regarding the handling of 

international arbitration mechanism in the course of acquis.79  

51. The common commercial policy80, the basic source on what Respondent constructed its 

objections, is not dealing with any international arbitration mechanism. Thus, 

governments of Member States are still regulating this point either with treaties or laws 

which include arbitration clauses.81 

52. The exclusive jurisdiction of the CJEU is related to matters between Member States, 

whereas it does not deal with investor-state dispute resolution mechanism. A Member 

State of the EU is bound by the EU legal order in matters that fall under the scope of the 

TFEU and TEU, not the Claimant, who as a legal person is not party to the EU legal 

order.82 The dispute is not regarding a penalty occurring from the EU legal order, it arises 

from an International Investment Agreement, namely the BIT, which creates international 

obligations to the parties. Though, “there is no suggestion that every dispute that arises 

between a Member State and an individual must be put before the ECJ.”83 

53. On the other hand, the treaties in the acquis are not International Agreements in the sense 

of the BIT, it has merely regional effect.84 Dominantly, judicial decisions and doctrines 

accept that there is a hierarchy between international law and national law; “it follows that 

international law is superior to or more basic than municipal law.”85 It is clear that the EU 

legal order is not a domestic one, but the point is that the broader international system 

must have primacy to the narrower regional EU legal system. Even the hierarchy principle 

is referred to, by the EU legal order. In the Van Gend en loos case, the CJEU stipulated 

that the EU legal order, is directly effective and may be supreme to a domestic legal 

                                                           
77 Response to RA, R-11. 
78 Eureko, ¶274; Binder ¶40. 
79 Ibid. 
80 TFEU, Art.207. 
81 Binder ¶42. 
82 Ibid., ¶44. 
83 Eureko, ¶276. 
84 Shaw, p.130. 
85 Ibid., pp.132-5 
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order.86 Taking these facts into consideration, as the EU legal order accepts it either, the 

obligation arising out of an international transaction has to prevail over a regional one. 

54. There are neither legal nor factual obstacles that create incompatibility and thus hinder 

this arbitral tribunal to have jurisdiction. 

55. Hereby, the objection that this tribunal lacks jurisdiction because of the incompatibility to 

the acquis is not legitimate. Even the Commission of the EU argued in its amicus curiae 

brief87, that any “incompatibility would not lead to an automatic termination, but rather 

require the Member States to terminate their Intra-EU-BITs.”88 

56. Bringing the arguments in this section to a conclusion, it has been proved, that with the 

accession of the parties to the European Union, the BIT did not become obsolete. The 

abolition process requires relevant conditions of the VCLT, which are expressed in the 

above paragraphs89, to be fulfilled, but this is not the case in this dispute. Therefore, the 

BIT remains in force and with regard to the treaty, the tribunal has jurisdiction over this 

dispute. 

C. EVEN IF THE TRIBUNAL DECIDES THAT THE BIT IS TERMINATED, 

THE SURVIVAL CLAUSE IS PREVENTING THE ABROGATION OF THE 

BIT  

57. As stipulated in the Sections A & B, the BIT is not terminated according to any of the 

objections of the Respondent.  Even if this arbitral tribunal declares that the BIT has been 

terminated according to its provisions, as Respondent argues90, the “Survival Clause” in 

the Article 13 (3) of the BIT is still granting the investors the right to continue to be 

subject of the BIT for a certain duration and to enjoy the protections provided by the BIT 

for their investments.91 

58. The so-called survival clause, guarantees that the provisions of a BIT will remain into 

force for a certain period after the termination of the treaty.92 The clause effectively 

ensures the international protection for investments especially in the case of unilateral 

termination of a treaty.93 Thus, even when a BIT is terminated by governments, “it will 

often still remain bound by its provisions vis-à-vis investments made prior to the treaty’s 

                                                           
86 Nollkaemper, pp.3-4 
87 See Eastern Sugar, ¶119.  
88 Reinisch, p.30. 
89  See ¶ ¶37-55. 
90 Response to RA, R-11. 
91 BIT, Art, 13 (3) R-31. 
92 UNCTAD 1, p.3. 
93 Sornarajah, p.288. 
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termination.”94 Another attribution of the survival clause is that it is not limited to certain 

provisions but captures the whole treaty.95 

59. Article 13(3) concludes that, for those investments that are made before the termination of 

the BIT, the provisions of the treaty shall continue to be in force for a period of ten years 

from the date on which the BIT was terminated.96 

60. It requires certain criteria to be fulfilled in order the survival clause encompasses the 

investments. Firstly, investments that are accepted as “investments” under the scope of the 

BIT97 must be made by investors of one contracting party in the other contracting parties’ 

territory, after the treaty comes into force and before its ruling comes to an end. Secondly, 

the BIT must be properly terminated, according to its own provisions.98 If these two 

requirements are fulfilled, the BIT will continue to have effect based on the survival 

clause. 

61. In this dispute, Claimant has started to invest in Barancasia since 2002.99 But under the 

BIT, which came into force on 1 August 2002100, Article 12 stipulates that provisions of 

the treaty will capture future investments which are made by investors.101 So investments 

made by Vasiuki after the BIT’s entry into force are in significance. 

62. Vasiuki continued on its investments after Respondent accessed to the EU.102 The last 

recorded investments made by the Claimant were in January 2013.103 

63. Hypothetically, concluding that the BIT is legally terminated, as Respondent argues104 

according to the Article 13 of the BIT, the BIT will be withdrawn after a date than 1 

August 2012.105 This point is for sure, since the BIT will be applicable at least for ten 

years starting from the date of entry into force.106 

64. Any concrete date for the certain termination cannot be given since the Respondent did 

not clearly lay down on which date the BIT would have been terminated according to its 

provisions.107 Relating to the provision of the treaty, the Claimant cannot give a date 

                                                           
94 UNCTAD 1, p.3. 
95 Ibid. 
96 Ibid.  
97 BIT, Art. 1, R-25. 
98 Ibid. 
99 Facts, ¶3, R-20. 
100 PO2, ¶1, R-57. 
101 BIT, Art. 1, R-31. 
102 Annex, No. 9, R-42. 
103 Facts, ¶36, R-24. 
104 Response to RA, R-11. 
105 BIT, Art. 13, R-31. 
106 BIT, Art. 13 (2), R-31.  
107 Ibid. 
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regarding the termination of the BIT either, as the way which the Respondent followed 

and the ground for the termination of the treaty cannot be understood.  

65. Nevertheless, the above described survival clause regulates that the investments made 

prior to the termination of the BIT will continue to be subject to it.108 “Project Alpha”, 

was made in May 2009109 and fulfils the requirements, as qualifying as an investment110 

and that this investment has been made before the termination of the treaty. 111 Also, 

Project Beta received a license on 25 August 2010.112 Vasiuki’s other 12 projects were 

granted License on 1 July 2012, too.113 These photovoltaic projects are all investments 

under BIT Article 1. So, investor will be enjoying the rights and protections granted by 

the Article 13 (3) of the BIT.114 

II. RESPONDENT BREACHED ITS OBLIGATION TO ACCORD FAIR AND 

EQUITABLE TREATMENT 

A. FET IS A BROAD AND AUTONOMOUS PRINCIPLE 

66. Respondent breached the Article 2 of the BIT which ascribes to the Contracting Parties 

the obligation of according the investments of the investors “fair equitable 

treatment”115(FET) and to “observe any other obligation it may have.”116  

67. In interpreting the meaning of this provisions, subsequent case law and VCLT Articles 31 

and 32 are relevant. In light of the articles, the Tribunal should take into account with 

good faith the ordinary meaning of the terms, the context, the object and purpose of the 

treaty and give the preamble of the BIT a particular importance.  

68. To begin with, since the BIT does not link FET to the minimum standard of treatment of 

aliens under customary international law and makes no reference to the international law 

regime, as it is done in North American Free Trade Agreement(NAFTA), the Tribunal 

should understand the FET as an autonomous, self-contained and objective standard117, as 

done by many tribunals in the interpretation of similarly formulated FET clauses.118 

                                                           
108 Ibid., Art. 13 (3). 
109 Facts, ¶12, R-21. 
110 BIT, Art. 1, R-25. 
111 Facts, ¶12, R-21. 
112 Facts, ¶23, R-22. 
113 Facts, ¶33, R-24. 
114 Eureko, endnote 21; Binder, ¶62. 
115 BIT, Art. 2 (2), R-26. 
116 BIT, Art. 2 (3), R-26. 
117 PSEG, ¶239. 
118 UNCTAD 2, p.22. 
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69. Article 2(2) of the BIT stipulates an absolute FET requirement, not linked to the national 

treatment and most-favoured nation treatment standards of Art. 3(2) of the BIT. Therefore 

Respondent cannot validly rely on the defence that investors of the Barancasia and third 

states are also affected by the violation of FET.119  

70. The FET standard should be interpreted in light of the object and purpose of the BIT as 

reflected in the Preamble. Therefore, the Tribunal should interpret the FET standard in a 

manner compatible with the aim of developing economic co-operation, creating and 

maintaining favourable conditions for investments and stimulating investment 

initiatives.120  

B. DENIAL OF A LICENSE TO VASIUKI FOR THE ALPHA PROJECT HAS 

BREACHED FET PRECONDITION 

1. Respondent Violated Claimant’s Legitimate Expectations 

71. The FET standard protects the expectations of the investors’ if they are raised as a result 

of the host state’s objective conduct and when the investor faces damages as a result of its 

reliance on that expectations.121  Many tribunals have taken into account the certain 

legitimate expectations that are created by the host states through its “laws, regulations, 

declared policies, and statements” 122 about “the conduct of the host State subsequent to 

the investment.”123 

72. The legitimate expectations raised by the host State’s conduct are influential and relevant 

in both initial investment decisions and afterwards in the management of the 

investment.124 As stated in Article 3(2) of the BIT, Host State should provide the investors 

FET “as regards management, maintenance, use, enjoyment or disposal of their 

investment.”125  

73. Claimant’s expectation that it would be granted a license by BEA and a fixed feed-in tariff 

is derived directly from the LRE. As admitted in the Statement of Uncontested Facts126, 

the ordinary meaning of the LRE did not prevent in any ways entitlement of the existing 

projects to a license and feed-in tariffs, nor did the regulation. Conversely, Article 5 of the 

                                                           
119 Micula, ¶466. 
120 BIT, Preamble, R-25. 
121 Dolzer, p.20. 
122 Suez, ¶222. 
123 Saluka, ¶301. 
124 Suez, ¶222. 
125 BIT, Art. 3 (2), R-26. 
126 Facts, ¶22, R-22. 
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LRE explicitly mentions “Existing capacity of electricity production from renewable 

energy sources”127 among the eligible production sources.  

74. Nothing in the Purpose and Aim of the Law hints that the existing projects will not be 

eligible. Rather, the denial is in contradiction with the purpose of the LRE on two points. 

Firstly, LRE aims to “establish a common system for the promotion of the consumption of 

energy from renewable sources”128. Keeping the existing projects out of the scope will 

create divided situation regarding the regulation of renewable energy sources. Secondly, 

existing capacities of renewable energy production contribute to the achievement of 

increasing the share of renewable sources in electricity generation to no less than 20 

percent129 as a State policy, which to date has not been achieved.130  

75. Another important element in determining the responsibility of the host state is the 

reliance of the investor on the legal framework. The Suez tribunal points to the effects of 

the reliance on laws and regulations and changing economic position as a result.131 The 

Claimant relied on LRE when deciding to continue the operation of Alpha which seemed 

to have no future without the government-backed subsidies.132 Denial of licence deprived 

Vasuki’s expectations based on the €0.44 kW feed-in tariff and also caused damages due 

to the maintenance of the project which was already operating at a heavy loss. 

76. By making an assessment based on the available rules and regulations, Claimant 

legitimately expected that its Alpha project would be entitled to a licence and feed-in tariff 

and planned its business accordingly. In conclusion, denial of Vasuki’s application for 

BEA license for its Alpha project and therefore not granting the fixed feed-in tariff 

violates the FET requirement of the BIT.  

2. Respondent Failed to Act in a Predictable and Transparent Manner 

77. Even if the Tribunal decides that the denial of the license was lawful, investors should 

have been informed of all the preconditions. Many tribunals have assumed the violation of 

FET standard when the State fails to provide a predictable and transparent legal 

framework regarding the rights of the investors and when the relevant circumstances that 

will affect the investor are obscure.133 Tecmed tribunal found that FET includes the idea 

that:  

                                                           
127 LRE, ¶5, R-32. 
128 LRE, ¶1, R-32. 
129 LRE, ¶2, R-32. 
130 PO2, ¶10, R-58. 
131 Suez, ¶226. 
132 Facts, ¶13, R-21. 
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“The foreign investor expects the host State to act in a consistent manner, free from 

ambiguity and totally transparently in its relations with the foreign investor, so that it 

may know beforehand any and all rules and regulations that will govern its 

investments as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations.”134 

 

78. According to Metalclad, transparency requirement includes the capability of all affected 

investors to readily know all relevant legal requirements for the operation of the 

investments made. The authorities are under the duty of ensuring that the correct position 

is promptly determined.135 The tribunal found the breach of FET because the Claimant’s 

permit was denied at a meeting which it had received no notice, invitation or opportunity 

to appear.136  

79. Respondent was not transparent in the relevant rules for issuance of the license. It did not 

provide the criteria applied in determining the eligibility for a license.137 Declining to 

disclose the criteria renders the application procedure unpredictable.  

80. As admitted in the Statement of Uncontested Facts, neither LRE nor the Regulation limits 

the issuance of BEA license for the existing capacities of production.138 There were no 

official statements or briefings stating such limitation. During the procedure, the Claimant 

was given no chance to comment on its application. The Claimant could learn about the 

alleged rule that the licenses will be granted only to the new projects, only upon the denial 

of the license.  

81. Therefore, absence of a transparent and predictable framework for Vasuki’s business 

planning and investment, not providing the relevant criteria for eligibility and failure to 

provide an opportunity to comment amounts to a violation of FET protection under BIT, 

which requires the host state to have “consistent and transparent behaviour, free of 

ambiguity that involves the obligation to grant and maintain a stable and predictable legal 

framework.”139   

3. Respondent Did Not Act in Good Faith, Respondent’s Conduct Was Arbitrary 

and Unreasonable 

82. As a well-known general principle of law, the principle of good faith is “at the heart” of 

FET.140 Alongside its role in treaty interpretation141, the principle serves as a “guiding 
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beacon” in the understanding and interpretation of the obligations.142 In Waste Mgmt., for 

instance, the Tribunal found that acting in good faith and not deliberately frustrating the 

investment by improper means is a “basic obligation of the State.”143 

83. Although the FET requirement is an expression of the principle of good faith, violation of 

it does not necessarily require to act in bad faith.144 “What is unfair or inequitable need 

not equate with the outrageous or the egregious.”145 

84. Good faith, in many cases, overlaps with other components of FET precondition, like the 

rule on arbitrary treatment and consistency.146 In the application of the notion of good 

faith, parties must bear the duty to act for cause, and not for purely arbitrary reasons of 

domestic politics.147 

85. Arbitrariness is defined by the ICJ in ELSI Case as “a wilful [sic] disregard of due process 

of law, an act which shocks, or at least surprises, a sense of juridical propriety.”148 In case 

where there is no definition in the relevant treaty, the Tribunal in Lauder cited the Black’s 

Law Dictionary, which defines “arbitrary” as “depending on individual discretion; ... 

founded on prejudice or preference rather than on reason or fact.”149  

86. The Claimant’s interests are deprived as a result of BEA’s arbitrarily and unreasonably 

denial of the license for Alpha, by adding an additional requirement which was not 

mentioned in any relevant legal documents.150 As stated by Abaclat, “arbitrary 

promulgation and implementation of regulations and laws can . . . amount to an unfair and 

inequitable treatment.”151 

87. Denial of license for Alpha is not a result of any rational policy. It had a discriminatory 

nature as it deprived Alpha of a fixed feed-in tariff, although it bears the similar 

construction costs, undertakes similar legal commitments and contributes to the same 

strategic goals and makes the similar economic contribution. By constraining the feed-in 

tariffs only for new projects, in the absence of any legal constraint, Respondent aims to 

benefit from the renewable energy production without providing the incentives that are 

provided to the new ones.  

                                                                                                                                                                                     
141 VCLT, Art. 31. 
142 Sempra, ¶297. 
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88. The new installation requirement was not based on reason or fact. The criteria for 

eligibility is not disclosed and was adopted behind closed doors for unknown reasons.152 

BEA has authority to administer the application of LRE through the Regulation adopted 

by the Government of Barancasia. However, by not granting licenses for already 

established projects BEA contradicts with the aim of the LRE, which aims to establish a 

common system for the renewable energy sector.153  

89. According to Saluka Tribunal, inconsistent treatment of different organs of the same 

government is prohibited under FET standard.154 By not granting a license for Alpha, 

BEA also acted inconsistently with the provisions of the Regulation, therefore with the 

Government of Barancasia.  

90. The arbitrary and unreasonable denial of license has deprived the Claimant of its 

legitimate expectations based on the relevant circumstances, which it took into 

consideration in the management of its investment. On the contrary it established 

unilaterally a different practice, without giving prior notification or opportunity to 

comment. This necessarily violates due process of law and shocks a sense of juridical 

propriety. 

91. All issues considered, Respondent has abused its regulatory power. It failed to provide a 

transparent and predictable legal framework, convenient for business planning. Without 

acting in good faith, Respondent violated FET standard by unreasonably and arbitrarily 

denial the license.  

C. RESPONDENT BREACHED BIT BY MAKING AMENDMENTS ON LRE 

92. Arbitrary regulations made by Respondent in renewable energy sector are also in breach 

of FET standard of the BIT. Arbitrary changes in LRE violated Article 2(2) of the BIT on 

three dimensions: (1) Respondent failed to protect Claimant’s legitimate expectations, (2) 

it did not provide a transparent legal framework and acted in an arbitrary manner, (3) 

Respondent did not act in good faith. 

1. Respondent Did Not Fulfil Its Obligation to Protect Claimant’s Legitimate 

Expectations 

93. FET requires Respondent to protect legitimate expectations of Claimant while taking 

measures which include legislative actions155. To receive protection, investor's expectation 
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must be “legitimate” which refers several features such as “reasonable” and “justified”156. 

In order for an expectation to be legitimate, thus protected, it should be raised as a result 

of “a promise, assurance or representation attributable to a competent organ or 

representative of the state, which may explicit or implicit.”157  

94. Accordingly Claimant argues that Respondent made assurance to Claimant by its 

legislative actions and a) Claimant reasonably relied on that promise to make investment. 

Moreover, b) Respondent violated the legitimate expectations of Claimant by making 

amendments on Article 4 of LRE without any reasonable justification and consultation 

with Claimant.  

a) Claimant has reasonably relied on the promises of Respondent 

95. Respondent made an assurance to Claimant that gave rise to a legitimate expectation. 

Giving a promise may not refer only to the State’s explicit statement to commit itself.158 

Rather, as Thunderbird Tribunal noted, State's promise could be found where 

“Contracting Party's conduct creates reasonable justifiable expectations on the part of an 

investor to act in reliance on said conduct”159. In this regard, as determined by the 

Tribunal in Duke Energy legitimate expectations must arise from “the conditions that the 

State offered investor”160. In addition, the Tribunal revealed that investor must have relied 

upon these objective conducts of State as promises when making investment161.  

96. Claimant’s investment was established on the promise of Respondent in order to benefit 

from the advantageous economic environment of Barancasia162. The reasonableness of 

this expectation is proven by the following: (i) Respondent made assurance through its 

legislative actions explicitly and implicitly; (ii) Claimant’s expectation was objectively 

reasonable in light of the circumstances. 

(i) Respondent made assurance through its legislative actions explicitly and 

implicitly 

97. In order to take advantage of the favourable regime of LRE, Claimant entered into legal 

relations with the authorities of Respondent and established various business relations163. 
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Barancasia explicitly committed itself to provide guaranteed feed-in tariff for a certain 

period of time. This assurance was made to investors through LRE and the Regulation. 

98. Since Article 4 prescribes that the regime of feed-in tariff shall be applicable for twelve 

years, Claimant reasonably based its investment on this promise. Thus, through the 

announcement of BEA on the fixed feed-in tariff, Respondent committed itself to ensure 

the application of feed-in tariff. This means that Claimant shall receive guaranteed feed-in 

tariff from the date of license of Beta on 25 August 2010 until 25 August 2022. For other 

12 photovoltaic projects, expiry date shall be 1 July 2024. 

99. Respondent’s legislation of LRE is not an incidental act of producing law; rather Article 1 

signifies that “the system for the promotion of the consumption of energy from renewable 

sources” was specifically designed to promote the development of technologies. Through 

LRE, Barancasia aimed to establish a sustaining environment for renewable energy 

sources164. Article 2 of LRE clearly indicates the aim of State measures as incentivizing 

methods of particular aim. To the extent that an investor fulfilled the conditions of LRE, 

investor shall be encouraged by guaranteed feed-in tariff within the specified time165. 

Therefore Claimant contends that LRE created “a generalized entitlement that could be 

claimed by qualifying investors”166. 

100. Moreover Respondent has issued 6000 licenses under LRE to investors167. 

Additionally Barancasian Prime Minister stated the “tremendous success” of the system of 

LRE and Barancasia’s ability to attract foreign investment with LRE168. With that regard 

it is clear that Respondent was committed to provide investors these incentivizing 

measures for the duration of twelve years169. Representations made by host country with 

regard to providing incentive measures require state to not to repeal or fundamentally alter 

that regime during the time period specified 

101. When the laws and regulations adopted by host state shape the expectations of 

investors, investors who “acted in reliance upon those laws and regulations and changed 

their economic position as a result” can reasonably claim rights arising from the 

protection of FET170. 
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102. Similarly, legitimacy of Claimant’s expectations can be proved by Claimant’s course 

of action while making investment. Claimant established Beta after LRE was 

implemented in order to specifically benefit from the fixed feed-in tariff171. At the time of 

establishing Beta, the new technology was not founded, and there was no indicator that 

there will be a “solar bubble” and subsequent changes in law. 

103. Furthermore, after Alpha and Beta, Claimant’s launch of 12 new projects exemplifies 

Claimant’s reliance on Respondent’s promise of guaranteed feed-in tariff172. On 1 July 

2012 Claimant received licenses for these projects and made various expenses in order to 

benefit from the support measures of LRE173. 

104. On the other hand, even if the Tribunal does not find that Respondent made promise 

explicitly, Respondent implicitly committed itself to make incentives available to 

Claimant for twelve years. This assurance is evident from the circumstances including the 

representations made by Respondent,174 which show the intention of Respondent to be 

bound with its statements and actions. Besides the fact that provisions of LRE clearly 

indicates the aim and duration of guaranteed feed-in tariff, Ms. Prime Minister gave an 

interview in which she stated LRE’s success175. Hence by legislating the provision of 

twelve-year support and reaffirming the efficiency of LRE regime, Respondent 

demonstrated the reasonableness of Claimant’s reliance on LRE incentives. 

105. Claimant relied upon Respondent’s promise when deciding to invest on the scale and 

at the speed they did176. On the contrary, Respondent made the allegations of exceeding its 

EU borrowing limits while making amendment on LRE and imposing a reduction to 

tariff177. However as a reasonable administration Respondent shall have done all 

necessary examinations on state support measures before entering into a comprehensive 

organization. 

106. The fact that Respondent entered into EU on 1 May 2004 but legislated LRE six years 

after it subjected itself to EU on 1 May 2010 clearly demonstrates that Respondent wished 

to commit itself to provide guaranteed feed-in tariff for twelve years. As a reasonable 

organization, State shall not produce new legislation totally in contradiction with its 

previous obligations.  
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 (ii) Claimant’s expectation was objectively reasonable in light of the circumstances 

107. According to Dolzer, expectations of investor that benefits from protection shall not 

depend on subjective understandings of investor178. This protection could not be granted 

“From the individual vantage point of the investor; (…) instead the laws, regulations 

and the conduct of the host state, expressed in objectively demonstrable terms, must 

serve as the appropriate framework for legitimate expectations”179.  

 

108. To be protected, expectations must rely on objective motivations and 

considerations180. Moreover the legitimacy and reasonableness of expectations must be 

determined “in light of the circumstances”181. The motivation behind Claimant’s decision 

to make and improve investment was the proposed incentives by LRE.182 

109. When Claimant became aware of the plans of Respondent on making legislative 

actions for promoting renewable energy sources, Claimant began due diligence in 

Barancasia183. Later on Claimant has showed its intention to make investment through 

purchasing land and decision on launching a solar project184. These show that Claimant 

would not have invested in the manner it did without these assurances and supportive 

measures. Therefore it is clear that Claimant’s expectations and Respondent’s 

government-backing subsidies were determining factor in Claimant’s decision to invest185. 

b) Respondent has violated the legitimate expectations of Claimant by making 

amendments on Article 4 of LRE without any reasonable justification and consultation 

with concerned investors 

110. The amendment on Article 4 of LRE caused an effective destruction of Claimant’s 

ongoing projects. Adoption of annual revision of feed-in tariff constituted a fundamental 

breach of Respondent’s legal obligations set by LRE and the BIT.  

111. Respondent entered into binding commitments through the BIT and LRE. Respondent 

is obliged to “maintain favourable conditions for investments of investors” of Cogitatia 

under the BIT186. Furthermore, a clear promise was made through LRE which provides 

the guarantee of application of available fixed feed-in tariff rate for twelve years, 

beginning from the issuance of license.  
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112. LG&E Tribunal determined that although the state has the sovereign power to 

regulate, host state must respect the legitimate expectations of investor in order “to 

provide a stable legal and business environment”187. Obligation to provide a predictable 

and stable framework is directly linked with the investors reasonable expectations.188 This 

obligation does not oblige the host State to completely freeze its regulatory power. Such 

requirement may rendered in the existence of a stabilization clause in an investment 

contract.189 However, by assuming the obligation of FET standard through the conclusion 

of BIT, Barancasia have undertook not to alter fundamentally its legal framework, not to 

treat investments of the Cogitatian investors unfairly, unreasonably and inequitably and 

not to deprive the investors legitimate expectations. 

113. Claimant made various investments in Barancasia by analyzing the conduct of 

Respondent at the time of investment. Encouraging environment of Barancasia was the 

basis for Claimant’s decision to invest in photovoltaic energy sector. Tribunal in 

Parkerings set forth that investor can reasonably claim legitimate expectations and 

violation of its rights, provided that the investor received implicit or explicit promise or 

legal guarantee from host state190. Therefore it is noted by Dolzer & Schreuer that, since 

basic expectations of investor was undermined by Respondent, Claimant is deprived of its 

legitimate expectations that the conditions of support measures would remain 

unchanged.191 

114. The main aim of LRE is to enable investors to make their investments efficiently in a 

beneficial economic environment. However, Respondent’s amendment on Article 4 of 

LRE forms a fundamental change with regard to the application of state support measures. 

Therefore the regime of LRE became dysfunctional by Respondent’s amendment on 

providing annual revision for feed-in tariff with regard to stability. By taking into 

consideration the obligations arising from both the BIT and LRE, providing annual review 

to LRE after around three years of its enactment destructs the encouraging environment 

for sector and expectations of investors. 
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2. Respondent Did Not Provide a Transparent Legal Framework and Acted in an 

Arbitrary Manner  

115. FET standard arising out of BIT targets to promote cross-border investment 

opportunities and ensure the functionality of investment initiatives192. Having regard to 

that, Respondent breached FET standard of BIT by acting in non-transparently and 

inconsistently with the assurances it made.  

a) Respondent made statements in support of its promoting measures around seven 

months before making amendment on LRE  

116. Acting in a transparent and consistent manner requires the host state to abstain from 

the actions creating uncertainty and insecurity. With that regard Claimant shall be able to 

expect that Respondent’s actions would be free from ambiguity.193 

117. In Tecmed, the tribunal held that investor expects to know beforehand all rules and 

regulations will govern its investment194. The tribunal explains accordingly, only with this 

application of notion of transparency, “investor (…) could be able to plan its investment 

and comply with such regulations”195. According to that state’s actions shall not affect 

investor’s legal situation and early assessment made by investor196. Following this 

reasoning, state’s regulations and the statements of officials shall not restrain investors to 

plan their business in rational way197. As Osasu noted that “stability, predictability and 

consistency of legislation and regulation are important for investors in order to plan their 

investments”198. However since Respondent’s act of behaviour led to insecurity and 

confusion, Claimant contends the violation of the BIT by Respondent. 

118. Respondent breached the obligation to act transparently and consistently through its 

statements and legislative actions on LRE. As noted by Dolzer the representation made by 

host state is an important component of legitimate expectations of investors to rely on 

when making investments199. It is recognized that unilateral statements establish binding 

source for the application of FET standard200.  
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119. Regarding that, the fact that Prime Minister of Barancasia made a statement in an 

interview in support of the regime of LRE201, forms a clear commitment for Respondent. 

Moreover Ms. Prime Minister specifically revealed that with regard to attracting foreign 

investors the regime of LRE had a great promotion on the economic growth of the 

country. On the other hand, nearly 8 months after that interview Respondent amended 

LRE and imposed a reduction to the feed-in tariff of €0.15/kWh. This led to the term 

called “‘roller-coaster’ effect of the continuing legislative changes”, as described by the 

tribunal in PSEG202. This particularly explains the law or practice changed continuously 

and arbitrarily by the host state. Obviously these actions of state would affect the status of 

investors back and forth203. 

120. In an atmosphere of showing satisfaction with the results of support measures, it was 

reasonable for Claimant to expect that incentives would be in place in the duration of time 

specified in LRE. Since Respondent did not point to any evidence to be making an 

amendment on the system204, the actual situation was unclear to investors. By making an 

amendment totally contrary to previous statements, it is evident that Respondent acted 

inconsistent with its previous standing and made decisions behind closed doors. Hence 

Respondent’s actions clearly constitute a breach of obligation of acting in a transparent 

manner.  

b) Revoking a long standing support measures and investment framework without any 

consultation cannot be deemed as a transparent manner 

121. While actively promoting LRE regime until at least 5 May 2012 which is the date of 

interview of Ms. Prime Minister, Respondent’s act of revocation of incentives cannot be 

deemed as a transparent manner. By maintaining the application of fixed feed-in tariff for 

a certain period of time, LRE aimed to provide a stable order which was required for 

investors’ long-term projects in the area of energy.205 Thus while making crucial changes 

on a long standing support system, the undertakings given by host state to investors and 

the expectations of investors shall be taken into account206.  

122. The ability of parties to easily present their positions and ideas is a crucial element for 

sustaining a long-standing transaction. Once the parties could not discuss issues, there 

could be no solution satisfying both parties. At this point, the tribunal in Metalclad 
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established that “there should be no room for doubt or uncertainty on such matters”207. 

Only by doing so parties could establish a relationship which is transparent. 

123. However Respondent breached its obligation to accord FET by acting inconsistently 

and non-transparently. The fact that private hearings organized by Respondent to meet 

with only “specially invited representatives of industry and certain stakeholder groups” 

manifestly reveals attitude of Respondent to act in a manner which is not transparent and 

non-discriminatory. Claimant was one of the outsiders which had no chance to share its 

opinions208. Respondent did not meet with all investors at least in groups to inform them 

that the feed-in tariff was likely to be reduced. By doing so Respondent acted in a non-

transparent manner, as found by Saluka Tribunal, which lead to frustration of Claimant’s 

legitimate expectations by “contradiction and uncertainty” in its conduct209. Consequently 

it is clear that Respondent took an inconsistent position and made the decision of 

imposing a reduction of tariff without consulting with other party of the transaction. 

124. Claimant contends that Respondent should have at least alerted investors in a 

reasonable time before making a draconian reduction to the tariff. Failure to inform 

investors in a timely manner that regime of incentives would be ended prior to its 

regulated date gives rise of a violation of FET obligation210.  

3. Respondent Did Not Act in Good Faith 

125. Respondent did not show good faith while imposing a reduction to feed-in tariff. 

Purpose of LRE is maintained as promoting “further development and introduction of 

innovative technologies”211. With that regard, withdrawing incentives suddenly before 

reaching that aim shall not be deemed as consistent with the aim of law212. As it is well 

established by Tribunals, arbitrary modification of regulatory framework is a fundamental 

breach of FET standard.213  

126. Moreover, since Respondent previously noted the success of LRE, in a short span of 

time reducing the tariff would not be deemed as good faith. In Micula, the Tribunal 

asserted that the concept of good faith would require any party not to consciously act in a 

way that contradicts with its earlier established behaviour214. In other words good faith 
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requires parties to perform its obligations without violating “the prohibition of 

estoppels.”215 

127. Moreover Respondent showed its lack of good faith while granting licenses for 12 

photovoltaic power plants of Claimant after the alleged “solar bubble” was emerged216. It 

is unreasonable from the point of view of Respondent to grant new license for a project on 

1 July 2012217 after asserting in the beginning of 2012 that connecting 7000 new users to 

the national electricity grid was impossible218. Apart from this, the fact that Respondent 

provided licenses for 12 projects on 1 July 2012219 after teachers organized national 

strikes in June 2012220 proves Respondent did not act in good faith. Therefore the 

arbitrariness of Respondent in decision-making process shows its ignorance of the duty of 

good faith. 

128. According to that, while performing the obligations parties shall be liable for 

dishonesty in their purpose or conduct. Moreover, as the Tribunal in Canfor condemns 

that Respondent obviously showed its intention to take steps undermining performance of 

its obligations221. Similarly, Cheng notes that performance of an obligation in good faith 

requires “carrying out the substance of (…) mutual understanding honestly and 

loyally”222. Therefore this interpretation prescribes actions by parties in pursuit of rational 

policy and the function of strengthening legal relations between parties. Contrary to this, 

the mere purpose of Respondent’s maneuverer is to gain more economic advantage 

without regarding its commitments.223 

129. In light of this, if Respondent was authorized or compelled to make changes on LRE 

by any organ of State or an international organization such as IMF, the actions of 

Respondent could be justified in terms of good faith. However Respondent was not 

obliged by any competent legal authority to make sudden change on fixed feed-in tariff 

contrary to its commitments. Respondent’s evidences do not prove the necessity of such 

an instant release on incentive regime. So it is clear that Respondent acted arbitrarily to 

impose changes on legislation. 
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130. Despite LRE shows a great success in terms of its purposes, making an amendment on 

LRE and imposing a reduction to tariff must be justified by a legitimate reason. However 

Respondent made these changes without presence of any authorities’ advice or decision. 

Therefore such unreasonable act could demonstrate Respondent’s bad faith. 

III. RESPONDENT’S CONDUCTS ARE NOT EXCUSED BY NEITHER THE 

ESSENTIAL SECURITY CLAUSE OF THE BIT NOR THE CUSTOMARY 

INTERNATIONAL LAW DEFENCE OF NECESSITY 

131. (A) None of the BIT provisions contain a way that gives an exemption to Barancasia 

so that it rules out its infringement. Furthermore, (B) Barancasia does not carry out its 

commitments in order to be excused under the customary international law. Even if 

Tribunal holds that Barancasia performed its responsibility of customary international 

law, (C) at all events Barancasia should compensate all damages of the Claimant. 

A. THE BIT DOES NOT INCLUDE ANY PROVISION THAT SUPPLIES AN 

EXCUSE FOR RESPONDENT’S INFRINGEMENT 

132. It is explicitly seen that there is no relevant article within the BIT, which can be 

interpreted in order to elude Barancasia’s obligations. Effect of the interpretation of 

Article 11 of the BIT is not enlarged to the extent that customary international law of State 

Responsibility by International Law Association can apply.  

133. Article 11 of the BIT cannot be interpreted in a way that will allow either party to act 

unilaterally in order for invoking the defence of necessity. Article 31 of the VCLT 

supplies that a treaty shall be construed in light of its object and purpose. The aim of 

either Parties in the BIT was to promote investment and safeguard other parties’ investors, 

such as Vasiuki.224 

134. Article 31(3) (c) of the VCLT would be misconstrued through a purpose to substitute 

the BIT for EU law. Barancasia’s effort to construe the BIT by the way of considering EU 

law as the “relevant rules of international law applicable in the relations between parties” 

was inappropriate interference to oust the BIT and implement acquis in lieu of the BIT. 

135. The basis of aforementioned assertion consist of which: 

i. an ‘interpretation’ should not be comprehended to the extent to repealed obvious 

language in the BIT; 
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ii. The meaning of the terms ‘shall be taken into account’ should be construed to mean 

that an interpreter of the treaty has the discretion to take account regarding rules of 

international law, not that such rules must be incorporated in the treaty, 

iii. The ‘relevant rules of international law’ are only those that take part at the time of 

infringement.225 

Barancasia has failed to interpret related Article of the BIT so that, in the meaning of 

the BIT, it provides Barancasia for utilizing VCLT Articles to annul the BIT 

provisions in terms of eluding its commitments. 

B. BARANCASIA CANNOT INVOKE COSTUMARY INTERNATIONAL LAW 

TO BE EXEMPT FROM ITS VIOLATION 

1. ILC Article 25 Refers to the Customary International Law Upon Necessity 

136. The Tribunal has to take into consideration that the Article 25 regulates and becomes 

evidence of international customary defence of necessity, which needs to be strictly 

construed226 as it, at the outset, merely implements to precautions necessary to self-

protection leading to infringement of international obligation.227 

137. Tribunals in international investment arbitration adjudicated a plenty number of 

decision regarding to measures precluding State’s wrongfulness, like Argentina necessity 

decisions. Despite the fact there have been inconsistencies among the Tribunals on the 

application of the doctrine of necessity, they have admitted that Article 25 refer to the 

customary rule upon necessity.228 On the other hand, it is explicitly obvious matter that as 

embodied in the Article 25, “the plea of necessity is not intended to cover conduct [that] is 

in principle regulated by the primary obligation”229 

138. Primary rules of international law to be the substantive law regime at stake, customary 

or contractual, solely determine examination of commitments binding on State.230 

Conversely, paragraph 1 of the ILC Draft Commentary preamble highlights “the general 

condition under international law for the State to be considered responsible for wrongful 

actions or omissions, and the legal consequences which flow therefrom”.231 
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2. EU Law Requirement Would Not Justify or Excuse Infringements of the BIT or 

International Law 

139. Pursuant to Article 12, even if Barancasia’s actions were required by EU law, it would 

breach those obligations.232 

140. Barancasia has not explicitly invoked Article 25, but within any matter Article 25 

cannot be applied for its breaches. Since Barancasia has not substantiated the ‘necessity’ 

of its claimed conformity to its EU law commitments in the meaning of Article 25. 

141. Article 25 has three requirements that should be completed by Barancasia to invoke it. 

It means Article 25 has precisely been elucidated to restrict likely abuse of invocation233. 

ILC Article 25 defines the outer edge of the following three requirements: 

“(i) The measures were the only way to avoid a grave and imminent peril; and, 

(ii) the measures do not impair other states’ or international community’s essential 

interest. 

The measures were not exempt if: 

(b) The State contributes to the situation of necessity.”234 

142. Respondent should satisfy all the commitments in order for the defence to apply.235  It 

fails to encounter any commitment. 

143. One of the Article 25 requirements to bear defence of necessity is “grave and 

imminent peril” condition. Article 25 (1) (a) is exerted only where a State’s selected 

measure is necessary “to safeguard an essential interest against a grave and imminent 

peril”.  

144. The peril should be objectively formed and “not merely apprehended as possible”.236 

When it comes to being grave, it has to be “imminent” in terms of proximity.237 Necessity 

defence in customary international law is rarely adopted owing to the fact that this term is 

intensely limited and that treaties in investment law supply wider protection for investor.  

145. The Tribunal in Gabčíkovo – Nagymaros Project case concluded that  

“th[is] does not exclude…that a ‘peril’ appearing in the long term might be held to be 

‘imminent’ as soon as it is established, at the relevant point in time, that the realization 

of that peril, however far off it might be, is not thereby any less certain and 

inevitable.”238 
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146. In Nicaragua case, which is an exemplification of abandonment of state of necessity 

defence due to the fact peril was not imminent, ICJ held that “these measures were only 

taken, and began to produce their effects several months after the major offense.”239 

147. Second requirement of the Article 25 is that “the course of action taken must be the 

only way available to safeguard that interest.”240 This plea is not applied “if there are other 

(otherwise lawful) means available, even though they might be more costly of less 

convenient”.241 Despite the fact that other measures were more expensive or less 

convenient, those measures available mean that Respondent should have obtained other 

options and thus cannot utilize the defence as determined by Article 25.242 

148. As Kurtz mentioned, test for wrongfulness requires a judgment of (1) whether the 

legal commitments of the investment is fringed and then (2) whether the treaty exception 

appertains to save concerned breach and as a result, provided that we reach a response of 

yes to (1) and no to (2), it is to say that we have a wrongful act at international law that 

should entitle an adjudicator to bear in mind the customary defence.243 

149. Gabčíkovo – Nagymaros Project Tribunal was not satisfied that; 

“the unilateral suspension and abandonment of the Project was the only course open in 

the circumstances, having regard in particular to the amount of work already done and 

money expended on it, and the possibility of remedying any problems by other 

means.”244 

 

150. Final requirement of Article 25 is that the host State must not have “contributed to the 

situation of necessity”.245 ICJ in the Gabčíkovo – Nagymaros case considered that due to 

the fact that Hungary had “helped, by act or omission to bring about” the situation of 

alleged necessity, it could not then rely on that situation as a circumstance precluding 

wrongfulness.246  

151. The abovementioned requirement in paragraph 2(b) of the Article 25 is formulated by 

categorical terms thanks to frame of necessity that needs to be more narrowly confined.247 
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C. VASIUKI HAS A RIGHT TO DEMAND TO COMPENSATION FOR 

DAMAGES EVEN IF THE TRIBUNAL HOLDS THAT BARANCASIA CAN 

APPLY CUSTOMARY INTERNATIONAL LAW, ILC ARTICLE 25 AND 27 

152. Even if the Tribunal decides that Respondent was authorized to rely on the defence 

mentioned above, there will not be any excuse that exempt Barancasia from commitments 

to compensate Vasiuki’s damages for infringements of the BIT. In other words, Claimant 

is entitled to compensation for the infringement of the FET standard. 

153. Even if the necessity defence is given to the Barancasia, it does not provide Barancasia 

for protection from the result of infringements of the primary obligation in question.248  

154. No matter whether the doctrine of ‘necessity’ applied, Barancasia should still redeem 

Vasiuki’s position by compensating its injury. Article 25 only gives an excuse for an 

attempt by a State; it has no ability to affect a State’s commitments to reimburse for injury 

triggered by that attempt (although excused). Article 27(b) provides a way whether a State 

depending on a situation preventing wrongfulness should even so be expected to reinstate 

any material loss suffered. 

155. The initial request of Claimant emerges whether it should compensate the Vasiuki’s 

damage that has occurred since the suspension of its duties and Barancasia should 

recommence operation of its commitments as soon as the condition of emergency end to 

occur even if requirements of necessity met by Barancasia is sufficient to excuse its 

commitments.249 Pursuant to ICJ report250, there is no certain proof for the Barancasia to 

benefit from necessity and for Vasiuki to endure the consequences; the response to both 

situations should be “affirmative”.251 

156. As the Tribunal in Micula confirmed, Vasiuki should not be subjected to endure a 

higher ‘sincere belief’ standard than the Barancasia’s government officials owing to the 

fact Vasiuki has a right to believe that Barancasia is acting legally.252 

157. Tribunal must apply ILC Article 27(b) and it confirms that Vasiuki is entitled to 

compensation for its damages, considering above-mentioned judgments and doctrines. 
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IV. DAMAGES 

158. As mentioned above, the Claimant has suffered damages because of Respondent’s 

wrongful acts. To eliminate damages, (A) the Tribunal should order the Respondent to 

repeal the amendment to Article 4 of the LRE or (B) to continue to pay Vasiuki the €0.44 

feed-in tariff rate for 12 years. In alternative to ordering first two claims, to Tribunal 

should pay full compensation to the Claimant for the losses (Section V). 

A. THE TRIBUNAL SHOULD AWARD JURIDICIAL RESTITUTION TO 

ELIMINATE DAMAGES TO THE CLAIMANT 

159. Pursuant to Article 31 and Article 35 of the ILC Articles, a State is under an obligation 

to make full reparation253 and restore the legal situation that existed before the wrongful 

act was committed.254 To repair the Claimant’s damages, Respondent should re-establish 

the former legal situation. (1) Full reparation is a principle in International Law and (2) to 

provide full reparation, restitution is prior to other ways of reparation.  

1. Full Reparation is a Principle in International Law  

160. International law has long recognized full reparation as a principle. This principle has 

been codified by the ILC in its Draft Articles 31 and 34, acknowledging that States are 

under the obligation of full reparation for wrongful act.255 

161. Tribunals have likewise found that full reparation is a principal in international law. 

As articulated by the Permanent Court of International Justice (PCIJ) in the Factory at 

Chorzów case,  

“...reparation must, as far as possible, wipe out all the consequences of the illegal act 

and re-establish the situation which would, in all probability, have existed if that act 

had not been committed”.256  

 

2. Restitution is the Primary Remedy in Customary International Law 

162. Restitution is the first form of reparation to be sought.257 Restitution has the potential 

to eleminate the consequences of unlawful act rather than providing compensation.258 

163. In the ILC Article 34, it states that restitution is a remedy to provide full reparation. 

Furthermore, the ILC Article 35 clearly states that  

“[a] State responsible for an internationally wrongful act is under an obligation to 

make restitution, that is, to re-establish the situation which existed before the wrongful 

act was committed”.259  

                                                           
253 ILC Articles, Art. 31. 
254 ILC Articles, Art. 35. 
255 ILC Articles, Art. 31, 34. 
256 Chorzów Factory, ¶47. 
257 Hindelang, p.3.  
258 Sabahi, p. 61. 
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In decision of Nykomb, the Tribunal ruled that restitution must primarily be seen as the 

appropriate remedy with reference to the Articles 34 and 35.260 

164. In Micula, The ICSID Tribunal concluded that “this principle [means that] the 

claimant must be placed back in the position it would have been ‘in all probability’ but for 

the international wrong”.261 Moreover, Goetz held that Burundi’s withdrawal of 

AFFIMET’s certificate of free zone was indirect expropriation and asked the government 

to reissue the the certificate.262 At the end, the government firstly reissued the certificate 

which was juridical restitution and compensated remained damages.263 

165. As a consequence of cases and principles above, the Claimant is entitled to restitution. 

Respondent should primarily re-establish the legal situation before the amendment to 

Article 4 of the LRE to repair damages fully.  

B. THE TRIBUNAL SHOULD ORDER THE RESPONDENT TO CONTINUE TO 

PAY VASIUKI THE €0.44 TARIFF RATE FOR 12 YEARS  

166. Based on the LCIA Arbitration Rules Article 22 (1) (vii), the Tribunal has power to 

order specific performance with any agreement.264 With juridicial restitution which is to 

repeal the amendment to Article 4 of the LRE, the Arbitral Tribunal shall order specific 

performance that the Respondent should continue to pay Vasiuki the €0.44 tariff rate for 

12 years.  

167. The tribunals also found that specific performance is an acceptable remedy in 

investment arbitration. In Nykomb, Latvia refused to pay a so-called double tariff under a 

contract with Nykomb’s subsidiary (Windau) and Nykomb was entitled pursuant to 

Entrepreneurial Law.265 The ICSID tribunal stated that; 

“either through juridical restitution of provisions of Latvian law ensuring Windau’s 

right to the double tariff as it was ensured under the Entrepreneurial Law, or through a 

monetary restitution to Nykomb’s subsidiary of the missing payments”.266  

 

The tribunal ordered Latvia to ensure that in the future tariffs will be paid in accordance 

with the parties’ contract, which is clearly an order of specific performance.267 

 

                                                                                                                                                                                     
259 ILC Articles, Art. 35. 
260 Hindelang, p.11. 
261 Micula, ¶917. 
262 Sabahi, p. 77.  
263 Ibid. 
264 LCIA Arbitration Rules, Art. 22. 
265 Sabahi, p.83. 
266 Nykomb, ¶154. 
267 Sabahi, p.84.  
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V. CALCULATION OF DAMAGES 

168. Breaches of the BIT caused Vasiuki to lose profits of its investments. Claimants’ 

projects represent the best evidence of calculation of damages and as Expert Marko Kovič 

points out Vasiuki showed a determination on their projects and planned an outlook for 

expected consequences.268 Vasiuki claims compensation, as a result of Barancasia’s 

unlawful acts. It should be equal to losses of claimant as calculated in the expert report of 

Kovič.  

A. HEADS OF DAMAGES 

169. Claimant has been harmed by Respondent’s actions in several ways. First of all, 

Vasiuki developed the Alpha and Beta Projects in Barancasia. Alpha became operational 

on 1 January 2010. As mentioned above, the project could not get the license from BEA 

so the tariff was € 0.1989/kWh in the first year of operation. This tariff rate (0.1989) 

caused loss of profits for Alpha Project.  

170. Besides, there is divergency about the designed capacity of  Alpha. Expert Ms. Priemo 

argues that to reach the %21 capacity is over-optimistic for Alpha. In addition, Ms. 

Priemo wrongfully sees this situation as Kovič’s prediction. Firstly, this calculation is not 

Kovič’s prediction. As Kovič mentioned, this rate is based on Vasiuki LLC DATA 

SET.269 When we look at the Dataset, we can easily realise the “Expected Capacity” as  

%21.270 It is fact that this rate is not regarding Kovič’s assumption, it is already planned 

beforehand.  

171. Kovič shows that Alpha’s capacity improve at a rate of 2.2% per year. It is clear to 

calculate that this improvement rate can reach to 21% from 12.1% between 2009-2013.271 

172. The measure of harm is the difference between the tariff rate that is provided to Alpha 

and the €0.44 rate which is allowed to the other investors, which totals to the net present 

value of €120,621.272  

173. In addition to problems about Alpha, Beta enjoyed the € 0.44/kWh tariff for only 2 

years. When Barancasia implemented the € 0.15/kWh to Beta project, profit is extremely 

decreased. The total loss of Vasiuki because of this tariff change is € 123,261.273 Kovič 

calculates the expected tariff and allowed tariff difference by taking into consideration of 

revenue losses.  

                                                           
268 Expert Report of Marko Kovič, Ph.D., R-49. 
269 Annex, No 9. 
270 Ibid., R-47. 
271 Ibid. 
272 Kovič, Annex, No 1(A). 
273 Kovič, Annex No 1(B). 
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174. Claimants second heads of damage is the “wasted investments” in land which made in 

consideration of the promised tariff.  Vasiuki bought lands, photovoltaic panels and and 

related equipments in reliance on LRE’s fixing tariffs for a period twelve years. The 

agreed €0.44/kWh tariff pursued only for six months.  €0.44/kWh tariff is reduced to 

€0.15/kWh which is nearly two-thirds.274 It is clear that, if the tariff was €0.15/kWh at the 

beginning Claimant would not make these expenses. All in all, Expert Kovič calculated 

the amount of expenditures as € 690,056.  

175. There is an alternative calculation to second head of damage. When we assume that 

Vasiuki completes the Project, but considered that it is forced to accept 0.15/kWh tariff 

instead of the 0.44/kWh tariff provided in Energy Law. The only change would be 

revenue calculation. Kovič calculated Claimant’s harm which totals to € 1427,500.275 

B.   DAMAGES OF FUTURE PROJECTS 

176. Another damage is regarding future projects of Claimant and potential profits. As 

Vasiuki’s witness -local manager- states out, it expected to achieve additional 

developments roughly every two years during twelve year duration of the tariff period 

which was promised by under the Energy Law. Because of the change in tariff, 

aforementioned projects will endure reduced incomes. Kovič calculated damages totaling  

€765,835.276  

177. Expert Ms Priemo defines this situation as speculation. We have several objections 

about this claim. Based on the LCIA Arbitration Rules 21(4), if any party so requests or 

the Arbitral Tribunal considers it necessary, the Arbitral Tribunal may order the expert, to 

participate in a hearing at which the parties shall have a reasonable opportunity to 

question the expert on the report and to present witnesses in order to testify on relevant 

issues arising from the report.277 Even if there is no document in Vasiuki Dataset, our 

witness who is a local manager is still a master on this subject. 

178. Moreover, despite losses of Alpha, Vasiuki continued to build new solar systems. Beta 

and other 12 projects have been created in such a condition and Vasiuki didn’t renounce 

to invest in Barancasia.  It is a big discrepancy to say that Vasiuki will stop to invest 

because they continue to work even when they lose money. We may assume that Claimant 

will continue with the profitable tariff €0.44/kWh. 

                                                           
274 Facts, ¶35, R-24. 
275 Annex, No 3. 
276 Kovič, Annex, No 4. 
277 LCIA Arbitration Rules, Art.21 (4). 
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179. According Article 31 of ILC Articles, (1) the responsible State is under an obligation 

to make full reparation for the injury caused by the internationally wrongful act. (2) Injury 

includes any damage, whether material or moral, caused by the internationally wrongful 

act of a State.278 As mentioned above, Barancasia’s action is a wrongful act and Vasiuki’s 

regarding investment went to waste because of the tariff change.  

180. According to Priemo, Kovič handles the expenditures made for the projects as 

worthless, unsaleable. We have to object to this opinion, because Kovič does not claim 

that this land is unsaleable. Selling this land or using these panels in different projects 

could be accepted to compensate Claimant’s damage.  For example, this land could be 

sold and correspondingly Claimant’s damage could be compensated. In short, showing the 

damage and compensation ways are different issues.  All in all, there is no problem about 

Kovič’s calculation to show expenditures for physical installation and other costs about 

wasted investment.  

181. Article 36(2) of the ILC Articles279 provides that “compensation shall cover any 

financially assessable damage including loss of profits insofar as it is established.”  In that 

sense, with respect to causation, Barancasia’s actions are direct and Respondent is 

responsible for lost profits.  

182. For causation, the actions of the party must be direct and have proximity with the 

reasons of damages. Claimant have to prove that breaches of BIT should be the supreme 

point of each head of damage claimed. The casual connection should not disappear by any 

reason. In that case every damage that suffered by Vasiuki is related with the acts of 

Respondent.280 

183. When we refer to Gemplus and Talsud281, as Tribunals state out the assessment of 

claim of lost profits is not an exercise in certainty but it in “sufficient certainty”; a 

“tribunal can only evaluate the chances of such a future event happening.”282 

184. At the same time, Gemplus and Talsud Tribunals were also more lenient about 

Claimants’ burden of proof regarding their claims for loss of future profits directly caused 

by breaches of the BITs. In Micula283 case, the Claimants also depended on Sapphire v. 

                                                           
278 ILC Articles, Art.31. 
279 ILC Articles, Art.36 (2). 
280 Micula, ¶922. 
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NIOC, SPP v. Egypt, and Lemire regarding the uncertainty in the amount of damages 

should not be an obstacle to an award of lost profits.284 

185. In that sense, it should be noted that these damages are subject of “sufficient 

certainty”. Firstly, denial of license for Alpha is the certain reason for the losses. 

Secondly, decreasing the tariff affected the profit of Beta. Had it remained stable, Beta 

would not suffer above-mentioned damages. Thirdly, there is a connection between future 

losses and the tariff changing. Tariff change made new projects wasted and caused the 

loss of predictable financial gains. So there is a link between the damages and acts of the 

State.  

C.  METHOD 

186. When an investment is interrupted by an illegal act, arbitrators have generally 

accepted the Discounted Cash Flow (DCF) method to determine the value an investment 

would have had but for an unlawful act.  Both experts used this method for assessing the 

quantum of damages. The DCF method is appropriate because it is designed to calculate 

the value on one specify date of cash flows that are received at different times. 

187. Ms. Priemo argues that the calculation of Kovič is not correct. She claims that 

calculation of WACC should be %12 not %8.285  At this point Priemo used different rates 

in her Reports. However, Kovič proves that the same rate should be used to avoid Invalid 

round trip. An “invalid round trip” occurs whenever Pre-Judgment interest is set as a rate 

that differs substantially from the rate with which expected future losses are discounted to 

the valuation date.286  

188. Moreover, there are some problems about the Priemo’s calculation of WACC. As it is 

clear in Annex 1, Priemo used %12 rate for “cost of equity.”287 At the same time, she used 

%12 rate for WACC in Annex 2.  In that sense, there is a contradiction in terms of 

calculation of WACC. Because, WACC rate should be placed between the cost of equity 

and cost of debt rate. If Priemo claims that cost of equity rate is %12, she has to accept 

that her WACC calculation is not correct. Thus, WACC should be %8 as Kovič 

calculated. 

 

 

 

                                                           
284 See Sapphire v. NIOC; SPP v. Egypt; Lemire. 
285 Expert Report of Juanita Priemo, MBA, ¶9, R-54. 
286 Abdala et al, p.4 
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D. INTEREST 

189. Article 38 of ILC provides for ensuring full reparation, therefore interest must be 

charged to the damages.288  

190. Simple interest does not provide full reparation because it neglects to account the 

difference between the presumed time of cash payment and the date of actual payment. 

191. According to Chorzów standard of full reparation, compound interest is more 

appropriate to meet the damages. Comparing it with simple interest, compound interest 

provides that the cost of compensation reflects the additional sum that an investor might 

have gained if the cash had been reinvested every year at mostly existing rate of interest. 

192. The Claimant is entitled to interest, compounded annually, applied pre and post award; 

including on costs, at a rate to be fixed by the Tribunal. 
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REQUEST FOR RELIEF 

For the above-mentioned reasons, Claimant respectfully request the Tribunal 

a) To find that: 

1. It has jurisdiction to hear the case and Claimant’s claims are admissible; 

2. Respondent is in violation BIT and liable for the breach of fair and equitable 

treatment standard; 

3. Respondent’s actions are not exempt under the essential security clause of the BIT 

or defence of security under customary international law; 

4. Claimant is entitled to reimbursement for all the costs of these proceedings. 

b) Order Respondent:  

1. To grant a license for Alpha Project under LRE with a fixed feed-in tariff of €0.44;  

2. To repeal the amendment to Article 4 of the LRE or to continue to pay Vasiuki the 

€0.44 feed-in tariff for 12 years  

3. In alternative to ordering first two claims, to pay full compensation to the Claimant 

for the losses. 

 

 

Respectfully submitted on 19 September 2015 by 

 

ONYEAMA 

 

On behalf of Claimant 

Vasiuki LLC. 

 


