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STATEMENT OF FACTS  

 

1. The government of Cogitatia and Brancasia signed and ratified a Bilateral Investment 

Treaty dated 31 December 1998 (the “BIT”) that underlines the contracting states’ faith in 

the private sector and stress the desire to intensify economic cooperation, the creation of 

favorable conditions for investment by nationals and companies of one state in the 

territory of the other state, and encouragement of contractual protection for such 

investment. 

2. Vasiuki LLC is a company incorporated in the country of Cogitatia. It develops, 

constructs and operates renewable energy facilities in Cogitatia and other regions.  

3. Barancasia aiming at a greener energy sector launched a scheme designed to accelerate 

investment in renewable energy technologies. 

4. Consequently, Claimant made investments in photovoltaic power plant projects in 

Barancasia that are governed by Barancasia’s 2010 Law on Renewable Energy (“LRE”). 

In accordance to Art. 4 of LRE, the Barancasia Energy Authority (“BEA”), Respondent’s 

national energy regulator, guaranteed Claimant a feed-in tariff of EUR 0.44/kWh that 

would be fixed for twelve years from the time of issue.  

5. Based on the regulations of LRE and for expanding the investment, Claimant, relying on 

certainty and stability of the LRE regulations by Barancasia, invested further sums of 

money into photovoltaics. Subsequently, Claimant applied for the license for first its 

project that called “Alfa” and was operated from 1 January 2010. And then requested the 

licenses for second project “Beta” and 12 more photovoltaic projects using a new 

technology. 

6. Claimant’s application for a license for the Alfa project was rejected On 25 August 2010. 

At the same time Claimant’s other application for a license for project Beta was approved 

and operated on 30 January 2011, and the licenses for 12 remaining projects have been 

granted on 1 July 2012. 

7. In contrast with its original commitments for feed-in tariff 0.44/kWh and applicability of 

this tariff for twelve years, on 3 January 2013 BEA reduced the tariff to EUR 0.15/kWh, 

with retroactive effect from 1 January 2013. 
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8. Furthermore, the parties both are members of the European Union. It is questionable 

subject from Respondent that the parties of any dispute could not relied on BIT provisions 

since it has become obsolete due to the accession of governments.
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PART ONE: JURISDICTION  

 

I. The Tribunal has jurisdiction over the dispute.  

 

1. Respondent tries to escape its international obligations it has towards Cogitatia 

stemming from the BIT. Respondent argues that the Tribunal lacks jurisdiction 

because the BIT had been terminated before May 2009 when Claimant made the 

investment.1 

2. Respondent’s argument must be rejected, since (A) the BIT has not been terminated or 

(B) alternatively, the BIT has not been terminated before May 2009. 

 

A. The BIT has not been terminated 

3. The termination of the BIT is primarily governed by a special provision in the treaty 

itself Art. 13 entitled “Entry into Force, Duration and Termination”. The second 

paragraph of Art. 13 of the BIT reads as follows: 

 

This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.  

 

4. The period of ten years elapsed on December 31 2008. After that time and only after 

that time the provision makes it possible for either party to notify the other party of its 

intention of terminating the BIT. It follows that a notification of such kind sent prior to 

31 Dec 2008 cannot have the same effects. 

 

5. There has been no notification sent by Respondent to Claimant after the period of ten-

years elapsed. Therefore the BIT could not have been terminated and continues to be 

in force. As a consequence, the Tribunal has jurisdiction based on the BIT. 

 

 

 

                                                 
1  p. 20 of the Problem, para. 12 of the Statement of Uncontested Facts. 
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B. Alternatively, the BIT has not been terminated before May 2009 

 

6. Respondent sent Cogitatia a notification on termination of the BIT on 10 July 2007.2 

Even if one interprets Respondent’s notification to be relevant to the mechanism of 

Art. 13(2) of the BIT, the first day the notification could have an effect would be one 

day after the ten-year period elapsed, i.e. 1 January 2009.  

7. The twelve-month period would therefore start on 1 January 2009 and end on the 1 

January 2010, i.e. after Claimant made its investment in May 2009. 

8. For this reason, the Tribunal should dismiss Respondent’s argument and uphold its 

jurisdiction over the dispute at hand. 

PART TWO: MERITS 

 

II. FAIR AND EQUITABLE TREATMENT 

 

 

9. Claimant submits that Respondent’s actions should be understood as violation of 

Respondent's duty to accord claimant's investments and the returns of these 

investments fair and equitable treatment 

10. Claimant will demonstrate, first of all, that the FET-clause in the BIT is best 

understood as a reference to the autonomous FET-standard and that this standard has 

been operationalised in the concept of "legitimate expectations" and “arbitrary 

conduct” (A). The second part will show how Barancasia has failed to accord Vasiuki 

fair and equitable treatment (B). Moreover, it will be argued that Vasiuki's 

expectations were legitimate at the time of the investment and that Barancasia’s 

measures constitute “arbitrary conduct”. Finally, it will be argued that Respondent’s 

counter-argument that the measures were to be expected as “a reasonable regulation of 

Barancasia's energy sector”3 is ultimately unconvincing (C).  

A. Preliminary interpretative questions regarding the FET-clause 

11. The wording of the FET-clause in the Barancasia BIT firmly places it within the 

                                                 
2 Annex No. 7.2. 
3 Response to Request for Arbitration.  
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context of the autonomous standard. 

12. The starting point of interpretation of any FET-clause must inevitably analyse the 

particular FET-clause at hand, according to the VCLT, Article 31. It is important to 

notice that, given that the language of individual BIT’s tend to vary, some treaties give 

greater protection than others.4 

13. The FET-clause in the BIT Article 2.2 has the following wording: 

Investments  of  investors  of  either  Contracting  Party  shall  at  all  times  be  

accorded fair equitable treatment and shall enjoy full protection and security 

in the territory of the other Contracting Party. 

14. To commence, the wording of Article 2:2 is the primary basis for interpretation. The 

FET-clause does not contain a reference to international customary law as many other 

similar clauses do. Such a reference has in some doctrinal work been interpreted as an 

intention not to grant the investment the same protection as the autonomous FET-

standard and consequently partially detach the FET-clause from the autonomous 

standard.5 This more limited protection is, given the phrasing, not appropriate when 

considering the wording of the FET-clause at hand. The linguistic context of BIT 

negotiation rather points to the autonomous interpretation of the treaty:  

“[I]t is widely accepted that the FET-standard is autonomous i.e. does not only 

inform the content of the other articles".6  

15. The operational concepts of "legitimate expectation" and “arbitrary conduct” are 

actualised. 

16. The concept of “legitimate expectations” and arbitrary conduct” are intimately 

connected with the autonomous FET-standard. First developed in case-law and 

followed by subsequent cases is, this operationalization of the FET-clause has 

received further commentary in doctrine. The relevant FET-clause (Art 2.2) has been 

given a standard open-textured formulation and does not further specify the content of 

the clause, as some more modern versions do.7 By using this method of drafting the 

                                                 
4 Cameron p. 169 footnote 98. 
5 Dolzer/Shreuer p. 135. 
6 Dolzer/Shreuer p. 133 footnote 21. 
7 US Model BIT Art 5(2) a. 
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clause, it is situated in the case-law that has developed around the autonomous 

standard and the normative expectations that this standard has generated.  

17. The intention of the parties, or phrased differently, the best interpretation of the clause 

is, therefore, that the parties relied on the gradual development of the FET standard. 

This approach is moreover congruent with so called systematic interpretation (VCLT 

Art 31). Nothing in the context motivate a different interpretation.  

18. It is true that concerns have been raised about the legal certainty of the open-textured 

FET-clause.8 It does not, however, follow that when the parties wish to use this 

standard, as the language indicate in the present case, that this intention should be 

side-lined nor that ambiguity has been equally present in all aspects of the FET-clause.  

19. This is particularly the case regarding the normative expectations that have been 

formed around, for example, the operationalization of the FET-concept as the 

"protection of legitimate expectations" and the prohibition of “arbitrary conduct”. 

These concepts are sub-categories to the FET-clause as it should be understood in the 

present BIT, given its wording. Both of these concepts are actualised in the present 

case because of Barancasia's administrative and regulatory measures that could not 

have been reasonably expected by Vasiuki at the time of the investments and, 

moreover, these measures revoked specific undertakings that Barancasia made with 

respect to Vasiuki’s investments, which constitutes arbitrary conduct.  

B. Barancasia has failed to accord Vasiuki’s investments fair and equitable 

treatment  

20. Barancasia treated Vasiuki’s investments unfairly and inequitably, because it failed to 

honour Vasiuki’s legitimate expectations 

21. Vasiuki's expectations that the licenses would be granted and thereafter respected were 

reasonable and based on a correct reading of barancasian law at the time when the 

investments were made. 

22. The concept of legitimate expectations is based on criteria independent of an 

investor’s hopes and idiosyncratic calculations. As one author frames it: 

“The investor’s legitimate expectations are based on the host state’s legal 

                                                 
8 Hai Yen, p. 9. 
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framework and on any undertaking and representations made explicitly or 

implicitly by the host state”9  

23. At the time of Vasiuki’s investment in the Beta-project and the 12 subsequent 

photovoltaic power plants, the government had taken conscious steps in order to 

attract investors of Vasiuki’s kind; investors that could reduce the dependence on 

fossil energy and contribute towards a more environmentally sustainable energy 

sector.  

24. Vasiuki’s expectations were nurtured by the parliamentary adoption of LRE and the 

publicly announced feed-in tariff as 0.44 E/kWh,10 policies that fitted well into the 

expressed policy to achieve a 20 percent share of electricity generated from renewable 

sources.11 

25. Based on these representations that clearly was part of Barancasia’s policy, Vasiuki 

made investments for the Beta-project as well as for the 12 photovoltaic power plans. 

These representations were present during all the time when investments were made 

by Vasiuki. That the law as it stands at time of the investment has been the starting 

point in evaluating legitimate expectations has been consistently confirmed in case 

law. Vasiuki relied on these representations, after monitoring the legislation and acting 

as a prudent investor. That the investor acts responsibly in this way is essential to the 

concept of legitimate expectations.12 

26. It is, moreover, clear that the investments would not have been made, were it not for 

these representations. The reliance that Vasiuki placed in Barancasia’s representation 

would also appear to have been perfectly valid since the Barancasia Energy Authority 

later on confirmed these expectations and granted the licences. Under these 

circumstances, where clear representations were given to attract investors of Vasiuki’s 

kind, and when Barancasia itself confirms the correctness of Vasiuki’s expectations, it 

would seem unwarranted and contradictory to later claim that these expectations were 

not legitimate. Such an approach to disowning past representation that were nurtured 

and fostered is utterly incoherent with the BIT’s stated purpose to "create and 

                                                 
9 Dolzer/Shreuer p. 145. 
10 p. 21 of the Problem, para. 22 of the Statement of Uncontested Facts. 
11 p. 21 of the Problem, para. 15 of the Statement of Uncontested Facts. 
12 Dolzer/Shreuer p. 146 
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maintain favourable conditions for investments".13      

27. Furthermore, Barancasia’s revocation of the licences amounts to arbitrary conduct 

28. The granted licences for the Beta-project as well as the 12 photovoltaic power plants 

are specific undertaking by Barancasia is uncontested.14 A revocation of these 

promises with the effect of substantially reducing the profit to a third compared to the 

expected licensing agreements amounts to “arbitrary conduct” which is central to the 

autonomous FET-standard. The importance of respecting obligations is further 

enshrined in the BIT: 

Art 2.3 

Each Contracting Party shall observe any other obligation it may have with 

regard to a specific investment of an investor of the other Contracting Party     

29. The fact that the calculations were based on an 8% profit15 does not alter the fact that 

the authorities do not have a continual right to recalculate the feed-in tariffs to 

continually recalculate already granted licenses with the implication that these could 

be continually tampered with. Nothing in the legislative order or in the announcement, 

nor in the granted licence pointed to the possibility of such a retroactive right to retreat 

from the State’s undertakings. In fact, the law indicates that the contrary is true. 

Article 3 of the LRE Regulation states that:  

Article 3. The Application of the Feed-in Tariff 

A renewable energy provider, upon obtaining a license for the development of 

existing or new photovoltaic capacity, is entitled to the feed-in tariff calculated 

and announced by the Barancasia Energy Authority for the duration of the 

period specified by the Law on Renewable Energy 

30. A granted licence stipulates a given feed-in tariff that is calculated and announced at 

the time. This feed-in tariff will then be valid “for the duration of the period”, which is 

12 years in our case.16  

                                                 
13 BIT Preamble 3rd paragraph. 
14 p. 23 of the Problem, para. 33 of the Statement of Uncontested Facts. 
15 p. 58-59 of the Problem, para. 27 of the PO No 2. 
16 LRE Art 4. 
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31. Clearly Claimant’s position is not that the Barancasia Energy Authority cannot 

announce new feed-in tariffs for coming licenses, indeed it is mandated to do so 

(based on the criteria in the LRE regulation).17 However, it is clear from the law that 

these calculations does not affect given licenses. Art 3 in the LRE Regulation is 

directed to the licence-holder, stipulating the rights and obligations, granting a feed-in 

tariff that is stable throughout the duration of the license. In contrast, the article that 

governs the calculation of the feed-in tariff18 is by a reasonable interpretation aimed at 

the national regulator: the Barancasia Energy Authority, which is designated in the 

foregoing paragraph. A contrary interpretation would not only be textually strenuous 

but would, furthermore, render it difficult to understand why the amendment to the 

law is later deemed to be necessary.   

32. Since Barancasia sought to alter already granted licenses, it amends the LRE in the 

Law of the Amendment of Article 4 of the Law of Renewable Energy, Jan 2013, 

granting this power to the Barancasia Energy Authority.19 Consequently, the rights 

that Vasiuki has because its granted licences have been inextricably altered with 

retroactive effect with the legal reform in LRE Art 4:1. The normal order where the 

investor can count on the long-term stability that a given license can provide has been 

substituted for a vague clause where the return of Vasiuki's investment is at the 

discretion of Barancasia's administrative authorities rather than calculated in advance. 

The amendment empowers the Barancasia Energy Authority to act in a way that has 

retroactive effects for Vasiuki, undermining previous promises made by Barancasia. 

When Barancasia alters the license agreement and reducing the profits with a third of 

what Vasiuki could expect given its license, such measures amounts to arbitrary 

conduct.     

C. Barancasia's measures are not "a reasonable way to regulate the energy sector" 

33. The argument that the measures taken by Barancasia is reasonable because it has 

“regulated its energy sector responsibly and fairly” is not valid. As has been showed, 

the regulatory power of Barancasia is not questioned in any way. It should be noted 

that Barancasia has itself formulated the conditions of the licenses that were granted. 

Seen from this perspective it is not the regulation of the energy sector that Claimant 

                                                 
17 LRE Regulation Art 2. 
18 LRE Regulation Art 2. 
19 Annex no. 4. 
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opposes. However, it is unreasonable to revoke the conditions that are essential to a 

license based on feed-in tariffs. It should be remembered that the license stretches over 

a limited amount of time and that it is the basic idea of feed-in tariffs is to guarantee a 

fixed return over the time of the license. The draconian reduction of the feed-in tariff 

must not be forgotten in this context.20      

34. The problem is that Barancasia was clearly aiming at an environmental policy goal 

when the system of feed-in tariffs were initiated, but now that the benefits are reaped 

Barancasia wants to distance itself from the representations that motivated Vasiuki's 

investments. The FET-clause should not be interpreted as to grant Barancasia the right 

to step down from its promises. Especially given the object and purpose of the treaty 

to "create and maintain [my italic] favourable conditions for investments"21. In fact, 

the interpretation of the FET-clause that Respondent is favouring, an interpretation 

permissive of retreating from granted licenses, would indeed undermine this object 

and purpose. Stability in business framework and legal environment should be 

observed within reasonable limits by the state. 

35. The underlying rational is that although short-term solutions may appear attractive in 

budgetary distress, the damages to development that short-sightedness creates in the 

long-term are well-documented. In fact, maintaining favourable conditions for 

investments cannot be underestimated as a source of continued trust that the 

administrative system upholds promises in the form of licenses and do not damage 

investments by arbitrary actions. The purpose of the treaty is exactly to dissuade the 

contracting parties from engaging in actions that violates given representations and by 

so doing undermining trust in Barancasia as a host country for future investments.  

36. Respondent’s interpretation of reasonableness would furthermore distance the FET-

clause from the case-law, as well as the doctrinal analysis of this case-law, were 

business stability is valued. Such a distancing is a particularly unfounded 

interpretation as the intention of the parties was rather the opposite, namely, as we 

have seen, to situate the treaty within this context. 

37. In doctrine it has been argued that investment arbitration is to be conceptualised as 

judicial review and consequently legal concepts that mediate between the international 

                                                 
20 See Request for Arbitration, Summary of Dispute.  
21 Preamble to the applicable BIT. 
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and national level are crucial if this balance between competing interests are to be 

struck in a convincing way. These tests seem optimal in determining the alleged 

reasonableness of Barancasia’s actions.  

38. The principle of proportionality is arguably the most sophisticated intermediating 

concept and has also been employed frequently in case-law. If we look at the facts of 

our case, we will argue that the measures adopted by Barancasia are disproportionate 

and this line of argument further strengthens the claim that the FET-clause has been 

violated. 

39. Naturally a revocation of an incentive for the environment can come into conflict with 

other public purposes. In the present case that public purpose would seem to be 

budgetary balance. However, when the proportionality test is conducted the competing 

interest has to be clearly stated. The protection of investments and the environmental 

goal of reducing dependence of fossil energy stand against Barancasia’s budgetary 

goals. As it has been argued earlier, the budgetary policy goal is not achieved through 

policies that undermine the trust investors have in the legal system.    

40. It can also be questioned if there were no alternative measures available to Barancasia 

then draconically alter its promise. The impression that such options were in fact 

available is further enhanced by the fact that no measures were taken to engage 

Vasiuki in renegotiations and that Vasiuki was excluded from the possibility to 

influence the decisions that led to the alteration of the two licenses.22 

41. The principle of proportionality further demonstrates the unreasonableness in the 

treatment that Claimant was accorded by Barancasia. Respondent submitted that the 

measures taken did not violate Claimant's protection granted in the BIT since 

Respondent acted under the auspice of Art. 11 of the BIT, that is, to meet its 

international obligations, notably EU law, within renewable energy. Notwithstanding, 

the Tribunal should reject this argument because Respondent failed to provide good 

arguments or evidence of what it has asserted. Respondent acted in bad faith when it 

changed the regulations since this measure did not fall within the scope of the essential 

security interest exception in Art 11 of the BIT (A), neither did it correspond to a 

defense of necessity (B). Further, if Respondent intended to meet its international 

obligations, then it should have given deference to the General principles of European 

                                                 
22 p. 23 of the Problem, para. 34 of the Statement of Uncontested Facts. 
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Union law (C). Respondent did not have to right to invoke the security exception 

clause neither according to international treaty law nor international customary law. 

 

PART THREE: NO CLASH WITH EU LAW 

III. Respondent’s actions cannot be exempted for their clash with Respondent’s EU 

obligations 

 

1. The Claimant submits that (A) Respondent’s actions are not exempted from breaching 

the BIT and that (B) the BIT has not become obsolete as EU treaties are governed by 

international law, as required by Art. 1 VCLT, the VCLT’s rules of conflict with other 

international treaties apply and the relationship between EU law and the BIT is to be 

determined by Arts. 30(2) and (4) VCLT.23 

 

A. Respondent’s actions are not exempted from breaching the BIT 

2. The Respondent’s actions were not necessary in order to meet its economic and 

renewable energy objectives. The change of the fixed feed-in tariff was a spontaneous 

choice of the Respondent and the Claimant argues that the changes amounts to a 

violation of the applicable BIT (compare Micula v. Romania and Electrabel v 

Hungary). More specific the Claimants submits that, Barancasia’s actions, which is 

said to be motivated by Barancasia’s need to bring its laws in compliance with the EU 

acquis because of the accession to the EU, ultimately violated the FET standard of the 

BIT.  

 

B. The BIT has not become obsolete as EU treaties are governed by international law 

3. Each treaty shall be interpreted having due regard to the other applicable treaties, 

assuming that the parties entered into each of them in full awareness of their legal 

obligations under all of them. In other words, there is no reason to assume that 

Barancasia and Cogitatia had any intent to defeat their obligations under any of the 

applicable treaties when they entered into each of them and the Tribunal must interpret 

each treaty – in particular, the BIT – according to the intent of the parties.  

4. The Claimant submits that, in accordance with an international investment law 

approach, based in public international law, EU law should not be treated any 

                                                 
23 The Vienna Convention on the Law of Treaties, 1969. 
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differently than other sources of law and the conflict between EU law and the BIT 

should be resolved on the basis of general treaty interpretations and rules of conflict. 

In case EU law is considered to be international law, EU treaties are governed by 

international law, as required by Article 1 VCLT. Subsequently, the VCLT’s rules of 

conflict with other international treaties apply and the relationship between EU law 

and the BIT is to be determined by Articles 30(2) and (4) VCLT. 

 

5. In Electrabel24 the question of the ole of EU law was discussed in an analysis of the 

applicable law in a more pronounced way than in Micula.25 In the decision, which was 

announced after the deliberations in Micula were completed but before the judgement 

was delivered, the Tribunal held that in case of incompatibilities between EU law and 

an investment treaty, the former shall prevail, at least in the relationship between two 

EU Member States. However, the underlying investment treaty was not a bilateral one, 

but the multilateral Energy Charter Treaty (ECT),26 which contains a provision stating 

that only international law applies during a dispute. 

 

6. Additionally the Claimant submits that in any case, according to the general principle 

of pacta sunt servanda, it can reasonably be assumed that the offending party is the 

one who must bear the consequences of its actions, provided that the responsibility 

should not be imposed on someone else. In conclusion it must be considered 

unreasonable that Barancasia could evade responsibility by invoking the EU 

accession. 

 

7. For the reasons set out above, Respondent cannot rely on EU law as a defence for its 

failure to fulfil its obligations from the BIT. The Tribunal should find Claimant’s 

claims admissible. 

 

 

 

 

                                                 
24 Electrabel. 
25 Micula. 
26 ECT. 
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PART FOUR: NECESSITY 

A. Respondent’s measures did not fall within the scope of exception enshrined in 

Article 11 of the BIT  

42. The argument that the change of regulation was part of Respondent’s international 

obligation is ill-founded and therefore Respondent is not furnished with the right to 

invoke the essential security interest exception enshrined in Art. 11 of the BIT.  This 

provision states that “[n]othing in this Agreement shall be construed to prevent either 

Contracting Party from taking measures to fulfill its obligations with respect to the 

maintenance of international peace or security.” 

43. Accordingly, in order to limit the application of the BIT, there should be an "essential 

security interest" colliding with the substantive treaty agreement. It is readily apparent 

that this is a self-judging provision by nature, hence invoked whenever a State 

considers necessary for the protection of the international security. Given the vague 

meaning of "essential security interest", this provision could give too much leeway for 

a State to raise it. To prevent abuse thereof, States should be cautious when invoking 

this exception. It should be emphasized that the assessment of the legality of the 

application of this clause regards not only the fulfillment of the conditions laid down 

for security exception measure, but also whether the measure taken is consistent with 

the clause. Regardless the findings on whether the clause is or not self-judging, this 

Tribunal is not barred from reviewing the measures taken based on this clause. 

44. This clause should be read in light of the general rule of interpretation of Article 31 of 

the VCLT, that is, in good faith and in accordance with its ordinary meaning, objective 

and purpose. Further, the correct approach to analyze the right to invoke this exception 

is to rely on the customary rules of interpretation of public international law (ILC 

Articles), but placing weight on the lex specialis. Provisions such as Article 11 of the 

BIT explicitly reflect drafter’s intent to deviate from the traditional principles of state 

responsibility to aliens, as they offer to the parties flexibility to regulate and protect 

issues considered of major interests. In the particular case, these issues are obligations 

regarding international peace or security. Hence the essential security clause removes 

State's international liability when it takes measures for the protection of its 



Memorial for Claimant – Team Owada  

 15 

international interest. Moreover, the measure taken should have reactive nature, as the 

State has to be in a economic crisis already27. 

45. By nature, BITs seek to grant investors with no less protection than that offered by 

CIL28. Therefore, from the very outset we assume that the BIT as a whole should be 

interpreted in a sense that it reaffirms the CIL. It follows that, due to its exceptionality, 

the provision in question requires a restrictive interpretation in order to not lead to a 

lower level of protection. There is authority to the effect that a BIT stipulating a lower 

level of protection should only be read in such a way if the wording dictating this 

intention from the parties is clear29. 

46. The exception of essential security in this case is short, clear and place investors in a 

more favorable position. It does not reveal the parties intention to give a broad power 

to invoke it, but rather provides a set of limited circumstances, namely to fulfill 

obligation within international peace or security. The essential security clause in the 

US Model BIT and NAFTA, for instance, explicitly mention protection of national 

interest and public among others, which appears to give a broad coverage of situations. 

Article 2102 of the NAFTA states:  

“1. Subject to Articles 607 (Energy - National Security Measures) and 1018 

(Government Procurement Exceptions), nothing in this Agreement shall be construed: 

[...] 

(b) to prevent any Party from taking any actions that it considers necessary for the 

protection of its essential security interests  

    (i) relating to the traffic in arms, ammunition and implements of war and to such 

traffic and transactions in other goods, materials, services and technology undertaken 

directly or indirectly for the purpose of supplying a military or other security 

establishment,  

   (ii) taken in time of war or other emergency in international relations, or  

   (iii) relating to the implementation of national policies or international agreements 

respecting the non-proliferation of nuclear weapons or other nuclear explosive 

                                                 
27 UNCTAD, p. 16. 
28 Alvarez, p. 33. 
29 Dolzer/Schreuer, p. 188. 
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devices;” (Emphasis added). 

47. Similarly, Article 18 of the US Model BIT (2004) and Article 11 of the United States-

Argentina BIT (1991), respectively: 

“Article 18: Essential Security 

Nothing in this Treaty shall be construed: 

1. to require a Party to furnish or allow access to any information the disclosure of 

which it determines to be contrary to its essential security interests; or 

2. to preclude a Party from applying measures that it considers necessary for the 

fulfillment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential security 

interests.”  (Emphasis added). 

48. Article 11 of the United States-Argentina BIT: “This Treaty shall not preclude the 

application by either Party of measures necessary for the maintenance of public order, 

the fulfillment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the Protection of its own essential security 

interests.” (Emphasis added). 

49. Had the parties to the present BIT wished to cover also a severe economic crisis, 

Article 11 of the BIT would have been drafted in a similar fashion to that of the US 

BIT Model. 

50. According to Respondent, the obligation of international security that it claims to be at 

stake to justify its measure consists of a limitation of the budget which states are 

allowed to borrow from the EU, according to the budget deficit rules set in the 

Maastrich Treaty. A State in breach of these rules may be fined but, in practice, the 

EU has never applied any financial sanction for violation of the deficit limit30. 

Whereas Respondent assumes that this circumstance will lead it to an internal 

economic crisis31, "international security" in the security exception provision may be 

invoked in case of international conflict, thus it regards external threats32. Whether its 

                                                 
30 Lazare, p. 91. 
31 p. 22 of the Problem, para. 22 of the Statement of Uncontested Facts. 
32 UNCTAD, p. 78. 
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concept covers economic security, it is up to this Tribunal to decide. Even so, 

Respondent's situation was not of economic emergency since it could still try to 

renegotiate with the renewable energy sector and prepare a new economic plan. 

51. It appears that Respondent tries to dress a measure directed to internal legal order with 

one to international security. In the present case, Respondent failed to prove threat 

both to national and international interest. In fact the measure was taken based on a 

prediction that Respondent would not be able to sustain the renewable energy 

scheme33. In point of fact, the reliability of these predictions might be compromised 

since initially Respondent implemented the LRE also based on similar premises34. 

This alone explains why the application of the exception to the present case is 

unsubstantiated. Since Respondent’s international obligations were not so essential to 

justify the invocation of the clause, it is very unlikely that this Tribunal finds that 

Respondent acted when sought resort on this exception. 

B. Respondent's measure could not be justified by concept of the state of necessity in 

customary international law  

52. Since in this case the plain word of the BIT does not exempt Respondent from its 

treaty obligations, another question to be addressed is whether a threat to security 

existed and whether the conditions to invoke it were met under CIL. Even if this 

Tribunal considers that the conditions of threat to international peace or security to 

invoke the exception were met under the lex specialis, or that the circumstances are 

not limited to the wording of Art. 11 BIT, but rather reflected CIL, Respondent did not 

succeed in proving that it had the right to a defense under the CIL. 

53. It is important to underscore that the wording of the BIT limits the necessity defence 

through its phrasing that the investment shall be accorded fair and equitable treatment 

“at all  times” (Art 2.2). The treaty language, consequently, motivates a restrictive 

approach when interpreting necessity as it is construed. 

54. Regardless whether this clause is self-judging or not, it should be invoked only when 

necessary because this type of defense has narrow application35. Accordingly, Art. 25 

of the ILC Articles establishes that a State can be exempted from its international 

                                                 
33 p. 22 of the Problem, para. 29 of the Statement of Uncontested Facts. 
34 p. 21 of the Problem, para. 21 of the Statement of Uncontested Facts. 
35 Case concerning the Gabcikovo-Nagymaros Project (Hungary v Slovakia), 1997 ICJ 7. 



Memorial for Claimant – Team Owada  

 18 

obligations if the action it takes are “the only way for the State to safeguard an 

essential interest against a grave and imminent peril”, and such action “does not 

seriously impair an essential interest” of another State. This defense can not be 

invoked if the international obligation in question excludes this possibility neither if 

the State contributed to the situation of necessity (Art. 26 of the ILC). 

55. In the case at hand, no evidence has been proffered that the renewable energy legal 

frame created a great peril neither that the only possible solution to it were the 

amendment of the LRE. There were other reasonable measures available which could 

have been less restrictive. The alleged unsustainable situation pertained to the fixed 

FiT could have been bypassed had Respondent tried to renegotiate the FiT with the 

renewable energy producers or elaborated a plan to tackle the situation. Instead, 

Respondent, influenced by lobbying groups, amended the law in private, breaching a 

series of legal principles such as due process of law and legal certainty. What is more, 

this entire situation was created by Respondent. 

56. In the present case, the alleged international security raised, if any, is not sufficiently 

serious to justify the application of the clause, and the circumstance do not correspond 

to a necessity under the CIL, nor did the commitments assumed by Respondent under 

the BIT represent a threat to international security. 

57. Whether the LRE was a mistake or not, Claimant should not be forced to pay for 

Respondent's miscalculation36 or mismanagement of the public finances. In the 

broadest sense, technology has higher probability to change than the legal frame of a 

state based on the rule of law. 

C. Respondent’s actions did not correspond to its international obligations 

58. Respondent asserts that the amendment of the regulation of photovoltaic energy sector 

was in compliance with its international commitments, particularly the EU laws, 

whereas, in fact, the measure taken disregarded General principles of European Union 

law and undermined Claimant's investment. 

59. Respondent has inconsistent interpretation of the LRE. Prior to the amendment, BEA 

denied the license to Alfa project, with no ground on the law37, stating that the fixed 

                                                 
36 p. 21 of the Problem, para. 21 of the Statement of Uncontested Facts. 
37 p. 21 of the Problem, para. 22 of the Statement of Uncontested Facts. 
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tariff was available to new projects only. Instead of follow the same rationale, the 

amended law, however, allegedly applies retroactively. This breaches the principle of 

legal certainty, which has been recognized by several tribunals as a breach of FET 

standard. 

60. A close analysis of the chain of events indicates that Respondent did not intent to 

comply with any international obligations within renewable energy, but rather to take 

advantage of the situation for its own benefit. Initially Respondent created an 

attractive legal frame, to which it became bound by, addressing specifically the 

renewable energy sector. When the circumstances were no longer favorable, however, 

Respondent cunningly reacted to the events by amending the relevant regulation. This 

was triggered by the rise of a new technology that significantly increased the 

profitability of renewable energy investments38. 

61. Apart from the due process of law, the amendment has violated the principle of legal 

certainty, which entails non-retroactivity of the law. The premise behind these 

principles is the possibility to assess the legality of a planned action and preview its 

legal effects39. In principle, the legal certainty prohibits retroactive legislation, but it 

may be permitted if the law of the EU Member State so allows40. Even so, it is 

considered a last resort. It is generally held that, in order to have retroactive affect, the 

national legislation should so require, expressly or by necessary implication41. 

Conversely, according to the ECJ, EU legislation has immediate application, 

exceptionally reaching future situations that arose under a former law42, but only when 

necessary to achieve a particular objective and where the legitimate expectations will 

not be breached43. This should also apply to vested rights since its protection is more 

absolute in character44, to the extent they arise from lawful measures45. 

62. Respondent’s actions were not necessary in order to adhere to its EU-obligations 

63. Each treaty shall be interpreted having due regard to the other applicable treaties, 

assuming that the parties entered into each of them in full awareness of their legal 

                                                 
38 p. 22 of the Problem, para. 25 of the Statement of Uncontested Facts. 
39 Bernitz, p. 1; Raitio, p. 187. 
40 Case 120/78 Rewe-Zentrale AG v Bundesmonopolverwaltung für Branntwein (Cassis de Dijon) [1979] ECR 6. 
41 Raitio,p. 188. 
42 Raitio, p.188. 
43 Cardner, p.54. 
44 Cardner, p.55. 
45 Moens, p. 284. 
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obligations under all of them. In other words, there is no reason to assume that 

Barancasia and Cogitatia had any intent to defeat their obligations under any of the 

applicable treaties when they entered into each of them.  

64. Claimant has vested right to a fixed FiT according to the LRE, which it enjoyed for 

about two years, and therefore it is protected from future legislative changes since. 

The legislation of Barancasia does not specifically allow retroactive laws. Moreover, 

even if the amendment were to fulfill EU law commitments, the general principles of 

the EU law establish, as a rule, that the interpretation of the legislation should 

presuppose that it does not intend to have retrospective effect46. The wording and the 

spirit of the amendment does not expressly nor implicitly grant ex tunc effect to the 

legislation, nor does it correspond to an alleged compliance to the EU law. 

65. In the case at hand, the amendment is rather an attempt to remediate the situation 

which Respondent created than a measure to comply with EU law. First of all, the 

measure does not correspond to a State aid as it grants general benefice to all 

enterprises on the field of renewable energy, and no complaints of an unlawful state 

aid have been lodged to the EU Commission47. Even if this Tribunal considers 

otherwise, the rules of State aid have exception in which the circumstances could fit 

in. According to the exception, the evaluation threshold of the State aid is relevant 

only if it is part of the budget. Moreover, the measure creating the FiT does not 

endanger the competition in the internal market. 

66. Although the exception provision in Art. 11 of the BIT and the defense of necessity 

excuse a State from certain obligations, they do not exempt from the obligation to 

compensate for any loss or damage. Thus it is reasonable to request this Tribunal to 

issue an award ordering Respondent to revoke the amended Art 4 LRE, continue to 

pay the fixed feed-in tariff to Claimant for twelve years, or pay compensation.  

 

 

 

 

 

                                                 
46  Routledge-Cavendish, p. 16. 
47 p.58 of the Problem, para. 18 of the PO No2. 



Memorial for Claimant – Team Owada  

 21 

PART FIVE: REMEDIES 

 

Respondent must be ordered to rescind the LRE Art 4 or to continue to pay the 

pre-2013 FiT to Claimant; or, alternatively, pay compensation.  

 

67. Respondent seeks to disprove not only Claimant's reasoning of the breach of the BIT 

and also the calculation of damages. The LRE purported to apply a special fixed FiT 

to renewable energy providers and therefore it became very attractive. It contained 

rights and obligations owed toward all photovoltaic power producers, yet BEA 

unpersuasively asserted that its application was limited to new projects48. 

68. A breach by a State of its international obligations takes place when the act of that 

State is not in conformity with what is required of it by that obligation, despite its 

origin or character (Art. 12 ILC Articles). In this regard, customary international law 

also provides remedies in case of breach by a State of its international obligations. 

According to the ILC Articles on State Responsibility, a State is liable for its wrongful 

acts (Art 1 ILC Articles), hence whenever a State breaches an international obligation, 

it has the duty to make full reparation for the injury caused, including any damage (Art 

31 ILC Articles), without prejudice to the duty to perform the obligation breached (Art 

29 ILC Articles). 

69. Full reparation means to reestablish the status quo ante, that is, to wipe out all the 

consequences of the wrongful act and restore the situation which probably would have 

existed if that act had not been committed49. Such reparation can take form of 

restitution, compensation and satisfaction, singly or in combination (Art 34 ILC 

Articles). Furthermore, the rules of state responsibility assert that circumstances 

precluding the wrongfulness do not exempt the State from complying with the 

obligation in question nor from paying compensation for any material loss (Art 27 ILC 

Articles). 

70. The international arbitration practice in the context of a breach of FET standard has 

also recognized that the language of these provisions contemplate a right to a stable 

legal business framework50. Changes in the host state's legislation within the normal 

                                                 
48 p. 21 of the Problem, para. 22 of the Statement of Uncontested Facts. 
49 Case Concerning the Factory at Chorzów Merits, 1928, PCIJ, Serie A, No 17, p. 47. 
50  LG&E v Argentina, Award, 3 October 2006, para 133. 
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boundaries of customary adjustments are predictable51. However, as reasoned in 

Revere Copper52, the host state should be held responsible whenever it commits and 

gives an explicit assurance not to increase the taxes, but takes actions contrary to and 

damaging the interest of foreign investors. Accordingly, any measure changing the 

undertaking to afford fixed FiT for 12 years in the LRE gives to investors the right to 

claim damages, as well as compensation for lost future profits. 

71. Even if this tribunal were to accepted that Respondent's measures were taken within its 

rights to regulate or in compliance with Respondent's international obligations, 

according to Art 27 ILC Articles on State Responsibility, Respondent is not excused 

from reparation. 

72. By breaching its own legislation, Respondent breached the FET standard set forth in 

Art. 2 BIT, and therefore it should be ordered to afford full reparation for the damage 

caused. Since an award recognizing Respondent's liability for violations of the BIT 

would not suffice to wipe out all the consequences of the wrongful conduct, Claimant 

is entitled to restitution in kind, by way of repealing the amendment of Art 4 LRE or 

keeping the fixed feed-in tariff (A); or, alternatively, to compensation (B). 

 

A. Right to a reparation in form of a performance in kind 

73. The violation of the FET clause enshrined in Article 2 of the BIT ensued to 

Respondent international obligation to repair. The purpose of this clause is to, among 

other things; provide certainty about the undertakings assumed by the parties to the 

agreement, notably in paragraph 3. 

74. Article 35 ILC Articles prioritize obligation to restitute over compensation, as it states 

that restitution means the reestablishment of the status quo ante, provided that it is 

possible and does not incur a burden overweighting the benefit deriving from 

restitution instead of compensation. 

75. Respondent has inconsistent interpretation of the LRE. Prior to the amendment, BEA 

denied the license to Alfa project, with no ground on the law53, stating that the fixed 

tariff was available to existing projects only. Instead of follow the same rationale, the 

                                                 
51 Dolzer/Scheuer, p. 115. 
52 Revere Copper v. OPIC, Award, 24 August 1978. 
53 p. 21 of the Problem, para. 22 of the Statement of Uncontested Facts. 
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amended law, however, allegedly applied retroactively. This breaches the principle of 

legal certainty, which has been recognized by several tribunals as a breach of FET 

standard54. 

76. Considering that the interpretation given by BEA, it is reasonable to request this 

Tribunal to issue an award ordering Respondent to revoke the amended Art 4 LRE or 

to continue to pay the fixed feed-in tariff to Claimant. 

 

B. Right to compensation 

  

77. Should this Tribunal consider that this is not case for restitution, Article 36 ILC 

Articles on State Responsibility about compensation also offers an appropriate remedy 

to the injury incurred. This article sets forth an obligation to compensate for damages 

caused by the wrongful act, covering any financially assessable damage and loss of 

future profits. 

78. The examination of the fact of this case will very likely led this Tribunal to the 

conclusion that the legality of the measures taken by Respondent depended on the 

payment of an adequate and effective indemnity. 

79. As mentioned before, the deprivation of its right to a fixed FiT will create a 

burdensome situation for Claimant's business, as the profits it would earn based on the 

rate fixed to the FiT are necessary to cover the costs. Consequently, Claimant is 

entitled to seek damages for the sum that would put it in the position it would have 

occupied if the Alfa project had been granted the fixed FiT rate and the LRE hadn't 

been amended. 

80. For this, Claimant requests this tribunal to order Respondent to pay damage related to 

the loss of profits that Claimant would have earned based on the fixed FiT, plus 

damage for the wasted investments on the twelve projects developed in reliance with 

the LRE which have lost nearly two-thirds of their value. 

 

The appropriate basis for claiming and quantifying compensation.  

                                                 
54  Mafezzini v Spain, Award, 13 November 2000, para 83; SPP v Egypt, Award, 20 May 1992, para 82-83.  



Memorial for Claimant – Team Owada  

 24 

81. Respondent attempts to undermine Claimant's grounds for compensation and its 

quantification arguing that the amount to be paid has no factual basis. Whether this 

Tribunal finds that there was a indirect expropriation or a violation of FET standard, 

what maters is that in both cases it is possible to redress damage that would otherwise 

pass unattended55. This said, the approach to be used by Claimant to quantify the 

compensation is appropriate since Claimant relies on the BIT and on international law. 

82. Claimant is entitled to compensation based on Article 31 ILC and also on Art. 5 of the 

BIT. According to these rules, the method of quantification of compensation consists 

of "full reparation" as the standard of reparation and fair market value (FMV) as a 

measure of compensation. Thus, the compensation should restore the conditions 

previously existing as if the breach never had occurred, and it should be equal to the 

fair market value of the investment. 

83. Art. 5 of the BIT dictates the obligation to pay compensation in case of expropriation 

or equivalent to it. The measure of compensation stipulated in this Article is of 

compensation equal to “market value of the investment expropriated immediately 

before the expropriation or impending expropriation became public knowledge”. 

Further, the rules of customary international law, as elucidated in the PCIJ Chorzów 

Factory case, that is, the “payment of a sum corresponding to the value which a 

restitution in kind would bear”56, do not contradict the standard in the BIT (CME 

case), as the full reparation in fact corresponds to FMV of the expropriated 

investment. Since sometimes it is difficult to distinguish breach of FET from indirect 

expropriation or other forms of taking, it is reasonable to apply same the standard of 

FMV whenever the non-expropriatory breach considerably disrupts the investment 

made (Sempra). 

84. The full reparation standard is provided in Art. 31 ILC, which codifies the 

understanding laid down in the Chorzów Factory case. This standard aims to wipe out 

the consequences of the breach by putting the disgruntled party into the position it 

would have occupied had the unlawful action not been adopted. This compensation, 

according to Art. 36 ILC, includes the damage suffered (damnum emergens), such as 

                                                 
55 Sempra v Argentina, Award, 28 September 2007, para 300. 
56Case Concerning the Factory at Chorzów (Germany v Poland) (Merits) (1928) PCIJ, Serie A, No. 17, 47. 
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expenses for contractual performance, and the loss of profit (lucrum cessans), for 

instance the net profit arising from the contract. 

85. On that basis, Claimant is entitled to the quantum of damages that would put it in the 

position it would have been in if the fixed FiT would have been maintained for 12 

years, correspondent to the price a hypothetical buyer would normally pay to a willing 

seller57. Further, the profitability of future new projects was certain since these 

projects were technically and financially feasible in the view of the fixed FiT 

guaranteed for 12 years. 

86. Therefore, the calculation of the compensation encompasses the loss suffered and the 

profit loss for the different FiT applied and to be applied within 12 years (€ 243,882), 

the expenses incurred in heavy investment in inland and equipment which dropped in 

value (€690,056 or €1,427,500) and the net profit which the new projects would have 

produced if the fixed FiT would apply for the 12 years (€765,835), plus interest on the 

damnum emergens. 

87. As the damage in question regards a loss of a going concern, the valuation method to 

estimating the market value of Claimant's investment should include the measure of 

future prospects. The DCF analysis is the most appropriate method since it establishes 

the net present value based on a projection of the foreseeable net cash flow during a 

certain period of time, discounted in order to take into account the assessment of the 

damages at the date of the breach58. Any uncertainty regarding this method can be 

tackled by applying conservative estimates of cash flow projections and higher 

discount rates59. In the present case, its is suggested that this Tribunal should apply the 

Weighted Average Cost of Capital (WACC), used to discount future cash flows back 

to a present value, at the rate of 8%, instead of the LIBOR (London Interbank Offered 

Rate), which is based on floating market rates and therefore not a fair approach60. 

88. Thus, to assess the damages to be awarded to Claimants, this Tribunal should apply 

the valuation of the net present value of the lost investment, as resulting from the 

discounted net cash flow calculated for the considered period as addressed on Kovič 

                                                 
57 CMS v Argentina, Award, 12 May 2005, at para.402; International Glossary of Business Valuation Terms, 

American Society of Appraisers, ASA website, June 6, 2001, p.4 . 
58 Enron v Argentina, Award, 22 May 2007. 
59 Ripinsky/Williams, p. 211. 
60 Ripinsky/Williams, p. 366-367. 
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Expert Report. The relevant date for the assessment of damages is the day when the 

amended LRE entered into force because the value of the investments decreased 

considerably since then. All in all, the predicted sum should be of approximately 2.1 

million EUR, plus interest at 8% at the WACC rate. 

 

 

REQUEST FOR RELIEF  

Claimant Vasiuki respectfully requests the Tribunal to: 

 

(1) Find that it has jurisdiction and that the claims asserted by Claimant are  

admissible. 

 

(2) Declare  that  Respondent  is  liable  for  violations  of the   BIT,  including  failure  to  

accord Vasiuki fair equitable treatment. 

 

(3) Declare that Respondent‘s actions are not exempted on the basis that they were 

necessary for Barancasia in order to meet its economic and renewable energy 

objectives and to adhere to its EU obligation  

 

(4) Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to continue 

to pay Vasiuki the €0.44 feed-in tariff for 12 years. 

 

(5) In the alternative, order Respondent to pay damages to Vasiuki for its losses, which 

Vasiuki calculates would equal approximately €2.1 million  [see the Report of 

Claimant’s  Expert,  Prof.  Marko  Kovič]  over  the 12  years  during  which  the  

tariff should have remained unchanged. 


