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STATEMENT OF FACTS 

 

1. Vasiuki LLC (“Claimant”) is a company incorporated under the laws of 

Cogitatia, focused in the development, construction and operation of renewable 

energy facilities, including, but not limited to, solar power plants.  

2. As an investor of Cogitatia, Claimant enjoyed numerous protections in relation 

to investments made in Barancasia (“Respondent”), due to the Agreement for 

the Promotion and Reciprocal Protection of Investments (“BIT”), signed 

between Cogitatia and Barancasia.  

3. As per Art. 8 BIT, the treaty, which came into force in 2002, had a minimal 

duration period of ten years. After Cogitatia and Respondent acceded to the 

European Union (“EU”), the latter unlawfully notified the former of its 

intention of terminating the BIT in 2007.  

4. Following two years of preliminary studies on Respondent’s legal framework 

and on the technology involved in photovoltaic solar projects, Claimant 

purchased, in early 2009, land plots in Respondent’s territory, in order to 

construct a photovoltaic project named “Alfa”.  

5. Project Alfa initiated operations in the beginning of 2010 and, due to several 

factors which negatively impacted its profitability, Claimant began questioning 

its plans of expanding its business in Respondent’s territory. However, 

circumstances changed dramatically with the enactment of Barancasia’s Law 

on Renewable Energy (“LRE”) on May 2010. 

6. Among other measures, the LRE introduced a fixed feed-in tariff for 

subsidizing the production of renewable energy, whose application was 

conditioned upon issuance of a license by the Government. Investors were 

assured they would benefit from the rate for twelve years.  

7. Claimant’s new project Beta was licensed for the fixed feed-in tariff of 

€0.44/kWh, but pre-existing project Alfa was not. The denial in the issuing of 

the license was based on the purported impossibility of retroactive application 

of the LRE, although no such limitation was found in the text of the law. 

8. Claimant received licenses for 12 additional photovoltaic projects in 

Barancasia. To launch the projects, Claimant borrowed substantial amounts of 

money from banks and purchased several land plots, at a time when land was 
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400% more expensive than usual. When Claimant began construction, 

extensive further investment took place, namely through the acquisition of 

labor force, technology and construction materials.  

9. On January 2013, after private hearings of which Claimant had no notice, 

Respondent amended the LRE to provide for annual revisions to the feed-in 

tariff. Subsequently, Respondent reduced the tariff to €0.15/kWh, which would 

be applicable to all licensed projects as of immediately.  

PROCEDURAL HISTORY 

 

10. On 20 April 2014, Claimant notified Respondent’s Ministry of Foreign Affairs 

of its intention to pursue legal remedies under the BIT for violations of its Art. 

2.2. Since Respondent declined negotiations, Claimant initiated the present 

arbitral proceedings on 2 November 2014.  

11. Respondent answered Claimant’s request on 21 November 2014 and the 

tribunal was duly constituted in 28 December 2014. 
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ARGUMENT 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMS AND 

THEY ARE ADMISSIBLE 

12. The jurisdiction of the Arbitral Tribunal is contingent upon the existence of an 

arbitration agreement whereby the parties have consented to submit disputes 

between them to arbitration.  

13. When it comes to investment arbitration, however, the consent between the host 

State and a foreign investor need not be based on a document signed by both 

parties. In fact, what it usually happens is that the host State makes a general 

offer to foreign investors to submit to arbitration, through either its own national 

legislation or an international treaty. To perfect the arbitration agreement, an 

eligible investor has to accept the offer, by means of a written communication or 

by instituting arbitration proceedings. 

14. In the first stage of this argument, Claimant will deal with Respondent’s consent 

to arbitration as expressed in Art. 8 BIT, namely to rebuke the allegation that the 

BIT was terminated and the offer of arbitration, revoked [A].  

15. The second stage concerns Claimant’s acceptance of the standing offer of 

arbitration, here effected through the initiation of arbitration proceedings, where 

it will be proven that all conditions stipulated in the BIT were met [B]. 

A. THE BIT WAS NOT TERMINATED BEFORE THE INITIATION OF THESE 

ARBITRATION PROCEEDINGS 

16. A State cannot simply unilaterally withdraw the offer of consent given in an 

international treaty, but rather must renegotiate or denounce the BIT.1 None of 

these circumstances happened in the present case. 

17. Contrary to what was alleged by Respondent, The BIT was not rendered 

obsolete when Cogitatia and Barancasia acceded to the European Union (EU) 

[A]. Claimant will also demonstrate that Respondent’s attempt at denouncing the 

BIT was ineffective because it was not made in conformity with Art. 13 BIT [ii].  

i. The BIT was not rendered obsolete when Cogitatia and Barancasia acceded 

to the European Union (EU) 

                                                 
1 Alschner, Berdajs, & Lanovoy, 2010, p. 36 
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18. In international law, for a treaty to be considered terminated by a later treaty, 

they need to have the same subject matter and be incompatible to the point of not 

being applicable at the same time2. 

19. On 1 May 2004, Barancasia and Cogitatia joined the European Union (“EU”)3 

and, therefore, became Parties to its founding treaties. Respondent argues that 

their accession to the EU has rendered the Cogitatia-Barancasia BIT obsolete, 

citing a purported inconsistency between the provisions of the BIT and the legal 

order of the EU, specifically Art. 207 of the Treaty on the Functioning of the 

European Union (TFEU), which regulates EU’s common commercial policy.4 

20. First, it does not automatically follow that upon accession to the EU, its law 

should supersede the BIT.5 Quite to the contrary. The tribunals in the Eastern 

Sugar6, Eureko7 and Investment Bank8 cases found that nothing in the text of the 

EU Treaties leads to the conclusion that the intra-EU BITs have been 

automatically terminated upon accession to the EU. This conclusion was largely 

supported by a letter of the European Commission, dated 13 January 2006, 

which was quoted in the Eastern Sugar partial award: 

“The Commission therefore takes the view that the intra-EU BITs should be 

terminated in so far as the matters under the agreements fall under Community 

competence. […] 

However, the effective prevalence of the EU acquis does not entail at the same 

time the automatic termination of the concerned BITs or necessarily the non 

application of all their provisions.  

Without prejudice to the primacy of Community law, to terminate these 

agreements Member States would have to strictly follow the relevant procedure 

provided for this in the agreements themselves” 

21. Moreover, considering that the purpose of BITs is to attract investors by granting 

them greater protection, “it is safe to assume that it was not the common 

                                                 
2 Respondent’s allegation regarding the termination of the BIT is likely built upon the principle stated in 

Art. 59 of the Vienna Convention on the Law of Treaties, 1969 “VCLT”, which provides that a treaty 

supersedes an earlier treaty if they cover the same subject matter and the provisions of the later treaty are 

incompatible with the provisions of the earlier treaty 
3 SoUF, para. 5, p. 20. 
4 RRfA, p.10.  
5 Burgstaller, 2011, p. 74 
6 Eastern Sugar B.V. v. Czech Republic 2007, p.33, para. 147 
7 Eureko B.V. v. The Slovak Republic 2010 
8 European American Investment Bank v. The Slovak Republic 2012 
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intention of the parties that investments made in the other signatory State should, 

after accession, exclusively be governed by the free movement of capital regime 

of the EC Treaty”9. 

22. As to the question of incompatibility, it seems rather strange that Respondent 

should base its allegations on Art. 207 TFEU10 when such article was not even in 

existence when Respondent’s Government formally decided to terminate its 

Intra-European BITs in December 2006.11 In fact, up until the TFEU came into 

force on December 2007, the common commercial policy of the EU made no 

mention to foreign direct investments.12 

23. Nevertheless, it might be of help to the Tribunal to consider that arbitral 

tribunals have already rejected the argument of incompatibility now advanced by 

Respondent on several occasions: Eureko B.V. v. The Slovak Republic13; Eastern 

Sugar B.V. v. Czech Republic14; and European American Investment Bank Ag 

(Austria) v. The Slovak Republic15.  

24. In the aforementioned Eureko case, the tribunal found that: “the BIT establishes 

extensive legal rights and duties that are neither duplicated in EU Law nor 

incompatible with EU Law.  […] The rights to fair and equitable treatment, to 

full protection and security, and to protection against expropriation at least, 

extend beyond the protections afforded by EU Law; and there is no reason why 

those rights should not be fulfilled and upheld in addition to the rights protected 

by EU Law”.16 This very the same conclusion was reached by the tribunal in the 

Eastern Sugar case17.  

                                                 
9 Eilmansberger, 2009, p. 401 
10 “The common commercial policy shall be based on uniform principles, particularly with regard to 

changes in tariff rates, the conclusion of tariff and trade agreements relating to trade in goods and 

services, and the commercial aspects of intellectual property, foreign direct investment, the achievement 

of uniformity in measures of liberalisation, export policy and measures to protect trade such as those to be 

taken in the event of dumping or subsidies. The common commercial policy shall be conducted in the 

context of the principles and objectives of the Union's external action.” 
11 SoUF, p. 19, para. 6 and Annex No 6.   
12 “The common commercial policy shall be based on uniform principles, particularly in regard to 

changes in tariff rates, the conclusion of tariff and trade agreements, the achievement of uniformity in 

measures of liberalisation, export policy and measures to protect trade such as those to be taken in the 

event of dumping or subsidies.” Art. 103 1 TEC 
13 Eureko B.V. v. The Slovak Republic 2010 
14 Eastern Sugar B.V. v. Czech Republic 2007 
15 European American Investment Bank v. The Slovak Republic 2012 
16 Eureko B.V. v. The Slovak Republic 2010, para. 245, p.67 
17 “The parallel rules under the BIT and the ECT [Treaty Establishing the European Economic 

Community] are not incompatible, but should be vied as complimentary” Para 231, p.71 
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25. Indeed, authors have found that BITs and EU law generally pursue the same 

goal, even if with a slightly different angle or degrees of intensity18. Legal 

writings emphasize that rather than being incompatible, BITs and the EU legal 

are parallel and complimentary: 

“There are no convincing legal reasons that would cause intra-EU BITs to be 

classified as being per se incompatible with the law of the European Union. Also 

in the context of EU law, bilateral investment protection of treaties are ‘added’ 

legal guarantees for investors”. 19 

26. In light of what was presented, this Tribunal is requested to find that the BIT 

was not rendered obsolete upon Cogitatia and Barancasia’s accession to the EU. 

ii. Respondent’s attempt at denouncing the BIT was ineffective because it was 

not made in conformity with Art. 13 BIT 

27. It is a well-established principle in international law that the right to denounce a 

treaty can be carried out only in accordance with the provisions laid down in the 

treaty. In fact, Art. 54 of the Vienna Convention on The Law of Treaties 

establishes that the termination of a treaty may take place either in conformity 

with the provisions of the treaty; or at any time by consent of all the parties. 

28. This principle is based upon the knowledge that, at the negotiation stage, State 

representatives have free reign to choose the rules that will govern the future 

termination of their relationship. However, once a State ratifies the treaty, it 

accepts all of its conditions or restrictions on termination, withdrawal and 

denunciation20.  

29. As was stated by an author, “unilateral exit attempts that do not comply with 

these conditions or restrictions are ineffective. A State that ceases performance 

after such an attempt remains a party to the treaty, albeit one that may be in 

breach of its obligations”21. 

30. Like with any other treaty, the denunciation of a BIT can only produce legal 

consequences if it is done in accordance with its termination clause22. In this 

regard, most BITs contain provisions establishing the procedure to be followed 

                                                 
18 . Eilmansberger, 2009, p. 407 
19 Titje, 2011, p. 19 
20 Helfer, 2012, p. 636 
21 Helfer, 2012, p. 636 
22 Nouvel, 2014, p. 131  
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for termination, usually to specify a period of initial duration – typically ten to 

fifteen years - before which the treaty cannot be terminated23.  

31. In the present case, the procedure for termination of the Cogitatia-Barancasia 

BIT was established in Art. 13 BIT. This article provides that the BIT was to 

remain into force for a minimum period of ten years and, after that, it could be 

terminated by a notification of either one of the Contracting Parties24.  

32. Considering the BIT entered into force on 1 August 200225, any notification of 

termination could only occur after 1 August 2012. However, Respondent’s 

notification was sent on June 29, 200726, more than five years prior to what was 

provided in Art. 13 BIT.  

33. Moreover, there was never a common decision of the Contracting Parties to 

terminate the Agreement. The fact that Cogitatia replied to Respondent’s 

notification, does not mean in any way it shared the latter’s intention to 

terminate the BIT. Cogitatia merely stated that it “confirms that it received on 

July 10, 2007 the notification of the Republic of Barancasia”27. 

34. This situation is comparable to receiving a reading confirmation of an e-mail. It 

means that your message has been opened, but it does not necessarily mean the 

recipient agrees with its content. 

35. In light of what was presented, this Tribunal is respectfully asked to rule that the 

BIT was never validly terminated and that Respondent remains a party of the 

BIT. 

B. CLAIMANT MEETS ALL THE JURISDICTIONAL REQUIREMENTS UNDER THE BIT 

36. The scope of the arbitration clause is defined in the BIT and, consequently, the 

jurisdiction of the Tribunal and the admissibility of the claims are conditioned 

upon fulfillment of requirements therein contained. Though there is no contest 

                                                 
23 United Nations Comission on Trade and Development, 2013, p. 3 
24 «2. This Agreement shall remain in force for a period of ten years. Thereafter, it shall remain in force 

until the expiration of a twelve month period from the date either Contracting Party notifies the other in 

writing of its intention to terminate the Agreement. » Annex No. 1 BIT Cogitatia-Barancasia, p. 30 
25 On the terms of Art. 13 BIT, the treaty entered into force on the date of the last written notification 

through diplomatic channels of the fulfillment by the parties of all the necessary internal procedures for 

bringing into force the Cogitatia-Barancasia BIT, which happened on 1 August  2002 PO2, para. 1, p. 56 
26 « The Government: I. Hereby notifies to the Federal Republic of Cogitatia that on December 11, 2006 

it has adopted Resolution No. 1800, based on which it terminates the Agreement for the Promotion and 

Reciprocal Protection of Investments concluded between the Republic of Barancasia and the Federal 

Republic of Cogitatia on December 31, 1998, effective as of June 30, 2008. Annex No. 7.1 Barancasia 

BIT Termination Notification, p. 38  
27 Annex No. 7.2, p. 40 
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on this topic, Claimant will demonstrate, in due diligence, it meets all the 

requirements of the Art. 8 BIT.28 

37. In a nutshell, for claims to be admissible in an arbitration initiated under Art. 8 

BIT, they have to (1) arise from a dispute (2) between a Contracting Party to the 

Treaty and an investor from the other party, (3) concerning an investment carried 

out by the latter in the former’s territory. 

38. Addressing the first requirement calls for a definition of the term “dispute”, 

which might be expressed as follows: “an assertion of a right, claim, or demand 

on one side, met by contrary claims or allegations on the other”.29 

39. In the present proceedings, Claimant seeks to have Respondent held accountable 

for violating protections awarded in the BIT, namely through the unlawful 

substitution of the feed-in tariff announced in 2010 for one much smaller and the 

arbitrary denial of a license for one of its solar projects. On the other hand, 

Respondent is not willing to accept Claimant’s terms and denies having ever 

breached the BIT. The disagreement between the Parties regarding the 

fulfillment of obligations established in a treaty leaves no doubt as to the 

existence of a dispute.  

40. The second requirement, in turn, draws attention to Art. 1(2) BIT, which 

translates “investor” as “any natural or legal person of one Contracting Party 

who invests in the territory of the other Contracting Party”. In sequence, a legal 

person is “any entity incorporated or constituted in accordance with, and 

recognized as legal person by its laws, having the permanent seat in the territory 

of that Contracting Party”. 

41. The Contracting Parties of the BIT are Respondent and Cogitatia. Claimant is an 

entity incorporated under the name of Vasiuki LLC in accordance with, and 

recognized by the laws of Cogitatia.30 Moreover, Claimant has made 

investments in Respondent’s territory. This leads to consideration of the third 

requirement. 

                                                 
28 “Any dispute which may arise between an investor of one Contracting Party and the other Contracting 

Party in connection with an investment in the territory of that other Contracting Party shall be settled, if 

possible, by negotiations between the parties to the dispute. 

If any dispute between an investor of one Contracting Party and the other Contracting Party cannot be 

thus settled within a period of six months from the written notification of a claim, the investor shall be 

entitled to submit the case, at his choice, for settlement to: ... d the London Court of International 

Arbitration for arbitration under its Rules.” 
29 Lehman & Phelps, 2008 
30 SoUF, para. 3 
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42.  The definition of ‘investment’ relevant to these proceedings appears in Article 

1(1) of the BIT, and comprises ‘every kind of asset invested in connection with 

economic activities’ by nationals of one Contracting State in the other’s territory. 

Indeed, Claimant employed substantial amounts of money in acquiring and 

utilizing assets such as land, construction material, labor force and technology 

for the development of several solar power plants,31 which is, along with the 

operation of the same facilities, Claimant’s main economic activity. Doubtless, 

Claimant’s undertakings in Respondent’s territory amount to investment. 

43. That said, the BIT additionally provides that arbitration can be sought if the 

dispute is not settled by negotiation within a period of six months from the 

written notifications. In the present case, Respondent has denied negotiations, 

as per Claimant’s unchallenged statement.32 Moreover, more than six months 

elapsed between Claimant’s notification of Respondent’s MFA of the dispute 

(20 April 2014) and the date it initiated the current proceedings (2 November 

2014).33  

                                                 
31 SUF, ¶ 12, 23, 27, 36. 
32 RfA, p.4. 
33 Ibid, p. 3, 4. 
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PART TWO: MERITS 

II. RESPONDENT FAILED TO ACCORD CLAIMANT FAIR AND 

EQUITABLE TREATMENT AND BREACHED THE BIT 

44. One should keep in mind that, unlike in a private contract, the relationship 

involved in foreign direct investment is one of imbalance. The investment itself 

is regulated by the host country, which detains absolute sovereignty over its 

legislature, administrative measures and courts. Investors, in their turn, must 

comply with the law at the time the investment is made. It follows a fortiori 

that investors’ decision-making is based on reliance on the state of the law 

when the investment is made. Accordingly, it is crucial to take in consideration 

what reasonable perspectives such law instilled in investors when analyzing a 

foreign direct investment case.34 

45. The very reasons why States engage in bilateral investment treaties is to protect 

their nationals investing in other countries, as well as to incentivize 

investments in their own territory.35 These treaties often include a standard of 

fair and equitable treatment (FET), which surpasses the unexceptional 

investment protection,36 filling gaps left by other standards and allowing 

treaties to reach their intended level of safeguard.37  

46. In a comprehensive and widely cited decision38, the Tecmed tribunal found that 

the FET standard requires parties to adopt ‘treatment that does not affect the 

basic expectations that were taken into account by the foreign investor to make 

the investment’. It went on to specify that a host State should take consistent, 

unambiguous, transparent actions, allowing for all investment-related rules, 

regulations, policies, administrative practices or directives, to be known 

beforehand. This would allow investors to plan their expenses and comply with 

such regulations. Furthermore, it stated that investors rely on host States not to 

arbitrarily revoke any decisions or permits based on which they have assumed 

                                                 
34 Diehl, p. 32. 
35 Bronfman, p. 619. Indeed, the primary aim of such treaties is to ‘reduce the level of sovereign risk 

inherent in every foreign direct investment project by establishing a regime of international minimum 

standards for the exercise of public power by the host contracting state in relation to investments made in 

its territory by the nationals of another state’ [McLachlan, ¶ 7.105]. 
36 Diehl, p. 9; Newcombe, p. 254; Bishop, p. 753 
37 Dolzer, p. 122. 
38 Dolzer, p. 130. 
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commitments and to use their legal instruments in conformity with their usual 

function.39  

47. In a lauded award,40 the Waste Management tribunal, relying on several 

previous decisions, the Tribunal determined that infringement to FET arises 

from conduct that is (1) attributable to the State and (2) harmful to the investor 

if arbitrary, grossly unfair, unjust or idiosyncratic. It specified that this might 

be the case if an administrative process completely lacks transparency and 

candor. Moreover, it stated the importance of verifying if the State is in breach 

of representations it made that were reasonably relied on by the investor.41 

48. Reporting on the FET standard issue, UNCTAD asserts that ‘all types of 

governmental conduct – legislative, administrative and judicial alike – can 

potentially be found to breach the FET obligation’42. Additionally, it 

recognizes that tribunals applying a FET clause that does not refer to the 

customary international law minimum standard of treatment of aliens find State 

conduct that is merely unfair towards an investor to be a breach of the 

standard.43 

49. Upon analysis of several decisions, Professors Dolzer and Schreuer identified 

three core elements of the FET standard: investor’s legitimate expectations, 

stability and transparency.44 Evidently, the full extent of FET standard is to be 

determined in conformity with the circumstances in each case.45 

50. In the present case, Respondent committed in Article 2(2) BIT to treating all 

Cogitatian investors fairly and equitably in regards to investments made in 

Respondent’s territory. 

51. Although Respondent asserts that it regulated its renewable energy sector 

“responsibly and fairly”,46 such purported responsibility and fairness played no 

part in the treatment given to the foreign investors in the sector. In this regard, 

                                                 
39 Tecmed Award, ¶ 154. In the same manner, the tribunal in Saluka, a case involving a governmental-

assistance program in the Czech Republic banking sector, in its turn, added that the FET standard entitles 

foreign investors to expect host States not to take manifestly inconsistent, non-transparent, unreasonable 

or discriminatory actions [Saluka Partial Award, ¶ 309]. 
40 Grierson-Weiler, p. 271. 
41 Waste Management Award, ¶ 98. 
42 UNCTAD I, p. 12. 
43 Ibid, p. 13. 
44 Dolzer, p. 133. Similarly, scholars Kalicki and Medeiros observe how FET is usually associated with 

investors’ legitimate expectations or understood as opposite to “manifestly arbitrary” State conduct. 

[Kalicki, p. 45]. 
45 Waste Management Award, ¶ 99; Mondev v. The United States Award, ¶ 118. 
46 RRfA, p.10. 
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Claimant will demonstrate that Respondent violated the FET provision on two 

counts. First, it betrayed investors’ legitimate expectations by arbitrarily 

amending the LRE and prematurely altering its solar energy feed-in tariff, 

which was to remain unchanged for 12 years [A]. Second, Respondent 

unjustifiably denied issuance of licenses for renewable energy providers, 

without due transparency [B]. 

52. Additionally, Claimant will prove that Respondent’s behavior defied the 

purpose of the BIT entirely [C]. 

A. RESPONDENT’S UNLAWFUL AMENDMENT OF THE LRE BETRAYED 

INVESTORS’ LEGITIMATE EXPECTATIONS 

53. The safeguard of investors’ legitimate expectations is the principle  most 

frequently summoned in foreign direct investment disputes as the content of 

the FET standard.47 

54. As asserted by the Parkerings-Companiet AS v. Lithuania tribunal, “the Fair 

and Equitable Treatment standard is violated when the investor is deprived of 

its legitimate expectation that the conditions existing at the time of the 

Agreement would remain unchanged”48 and relied on a three-layered test to 

determine the legitimacy of an investor’s expectation. According to the 

tribunal: 

(1) The investor’s expectations are legitimate if the investor received 

an explicit promise or guaranty from the host State; 

(2) Alternatively, that expectation is legitimate if, implicitly, the host 

State made assurances or representation that the investor took 

into account in making the investment; 

(3) Finally, in the absence of assurances or representation by the host 

State, that expectation may be legitimate if the circumstances 

leading to the investment lead to that conclusion.49 

55. In short, legitimate expectations exist when (i) the host State makes an explicit 

promise or a representation or even offers certain circumstances, (ii) which 

investors rely upon to make their investments. Violation of the FET standard 

                                                 
47 Newcombe, p. 254; Bishop, p. 753; Westcott, p. 414. 
48 Parkerings-Companiet AS v. Lithuania Award, ¶ 330. Similarly, the PSEG Global tribunal indicated 

that legitimate expectations arise from a promise from the administration on which investors rely to assert 

a right that demands observation. PSEG Global Award, ¶ 241, 
49 Ibid, ¶ 331; Kläger, p. 175. 
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happens when the host State, despite that original conduct, causes change that 

leads investors to loss.50 

56. A different question is that of what can be taken as a promise, representation or 

circumstances that give rise to such expectancy. One commonly named basis 

for legitimate expectations in international investment law is the presumed 

stability of a State’s overall legal framework. 51 Indeed, identification between 

FET itself with the stability of a State’s legal and business framework is also 

frequent.52 

57. Along those lines, the tribunal in Duke Energy v. Ecuador envisioned the 

stability of the legal and business environment as directly linked to the 

investor’s justified expectations, and acknowledged these expectations to be a 

central element of FET.53 The LG&E Energy Corp. v. Argentina tribunal 

adhered to the same vision, citing the conditions offered by the host State at the 

time of investment as plausible foundation for legitimate expectations.54  

58. Upon these premises, Claimant shall prove that Respondent was in breach of 

its obligation to accord foreign investors FET, as it failed to preserve a stable 

legal framework and, consequently, deceived the legitimate expectation 

Claimant had developed based on Barancasia law at the time of its investments. 

Claimant’s argument is threefold. First, it will demonstrate how Respondent 

led it to expect the feed-in tariff announced in 2010 would apply for 12 years 

(i). Then, Claimant will demonstrate that those expectations were legitimate 

(ii). Finally, it will address how technological innovation does not exempt 

Respondent from complying with its obligation of providing a stable 

framework and preserving investors’ expectations. 

i.  Claimant expected the €0.44/kWh feed-in tariff to apply for 

twelve years 

59. Respondent’s ongoing concern with meeting ambitious climate and energy 

targets led to the adoption of the LRE in May 2010.55 Amongst other 

resolutions, the LRE provides that Respondent must encourage the 

development of renewable energy sources such as photovoltaic power plants by 

                                                 
50 UNCTAD I, p.64. 
51 Kläger, p. 171. 
52 Bishop, p. 754. 
53 Duke Energy v. Ecuador Award, p. 340. 
54 LG&E Energy Corp. v. Argentina Decision on Liability, ¶ 130. 
55 SUF, ¶ 7, 14. 
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means of fixation of general feed-in tariffs for the purchase of energy from 

licensed producers.56  

60. Article 4 of the LRE, in its turn, originally stated in clear language that the 

announced feed-in tariffs would apply for a twelve-year period. At the time, no 

other provisions for the review of the tariffs existed in neither the LRE nor the 

RSPS. In fact, the RSPS further confirmed that renewable energy providers 

would benefit from the tariff announced by the BEA for the duration of the 

period indicated by the LRE,57 that is, twelve years. 

61. These legal texts combined were the representation by Respondent upon which 

Claimant set its expectations. 

62. The 0.44 EUR/kWh feed-in tariff for photovoltaic plants within the 30 kW 

capacity range became effective on 1 July 2010,58 after which Claimant 

increased its investment in Barancasia substantially. At the time, project Alfa 

had already become functional, but its operation proved to be a source of 

considerable loss59 – construction had run much longer and more expensive 

than planned, only to result in a generation capacity far below expected. This 

first unsuccessful endeavor stripped Claimant of all expectancy of expanding 

its participation in Barancasia’s renewable energy sector. Had it not been for 

the promise of encouragement and protection towards clean energy producers 

brought by the LRE, Alfa would soon have been shut down and no further 

projects would have been developed. 

63. It was believing that the newly established feed-in tariff would apply until, at 

least, 2022, that Claimant and several other investors began construction of 

project Beta and applied for licenses that would allow both Beta and Alfa to 

have its production subsidized with the aforementioned rate.60 It also under this 

belief that Claimant, at great cost, later decided to launch twelve more 

photovoltaic projects. For this purpose, it had to acquire several land plots, at a 

time when the prices of suitable land were five times higher than usual,61 which 

it could only afford by borrowing substantial amounts of money.62 Claimant 

                                                 
56 Art. 3. LRE 
57 Art. 3. RSPS 
58 SUF, ¶ 21. 
59 SUF, ¶ 13. 
60 SUF, ¶ 22, 23. 
61 PO2, cl. 29. 
62 SUF, ¶ 27. 
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would never have incurred such a debt under different circumstances, and 

certainly not under those ushered in by the untimely review of the feed-in 

tariff. 

64. This demonstrates how Claimant relied on Respondent’s previous 

representation when making its investment. 

ii. Claimant’s expectations in respect of the feed-in tariff were 

legitimate, and Respondent betrayed them 

65. There is no question about the legitimacy of Claimant’s expectations. As a 

private party making investments in Respondent’s territory, Claimant had to 

rely on Barancasia’s laws. Consequently, it was only reasonable for it to 

believe, once it had already been granted licenses for thirteen of its solar 

projects in Respondent’s territory, that Respondent would maintain the tariff 

announced by the BEA at least for those projects that it had already licensed 

and at least for a twelve-year period. It was, after all, a fixed feed-in tariff, and 

that was the only conclusion to possible from reading the LRE and the RSPS. 

66. Conversely, in January 2013, Respondent suddenly substituted of the 0.44 

EUR/kWh tariff, which was still to apply for almost ten more years, for a 

shocking 0.15 EUR/kWh. Moreover, it did so in an alarmingly arbitrary 

manner: before amending the LRE, Respondent held private hearings where 

certain actors concerned with the impending alteration were given opportunity 

of speech.63 Nevertheless, attendance in these sessions was restricted to few 

representatives of industry and stakeholders groups, by appointment of 

Respondent itself. Claimant was not among the invited parties,64 nor was it 

even given notice of the hearings.65 The lack of transparency in Respondent’s 

actions, an issue more carefully addressed in the following item, manifested 

itself also in this occurrence. 

67. In addition, Respondent demonstrated complete disregard of its own law, 

providing the reduced feed-in tariff with retroactive effect despite the absence 

of legal authorization.66 

68. In conclusion, by attracting investment to its renewable energy sector with a 

seemingly stable legal framework, only to disregard and change it dramatically, 

                                                 
63 SUF, ¶ 34. 
64 PO2, cl. 15. 
65 PO3, cl. 6. 
66 PO2, cl. 19. 



Memorial for Claimant – Team Padilla 

16 
 

at the cost of investors’ financial future, Respondent has betrayed legitimate 

expectations that Respondent had placed itself on investors, including Claimant 

and has, thus, violated the FET standard. 

iii. No external circumstances in this case exempt Respondent from 

complying with its obligations under the FET clause  

69. Claimant acknowledges that the safeguards offered by the fair and equitable 

treatment standard must be balanced with State sovereignty towards legitimate 

public interests, for a host State’s investment regulation must see to the 

satisfaction of national objectives and to the enforcement of the laws.67 In fact, 

the Tribunal in Saluka stated that a State’s legitimate right to regulate domestic 

matters in the public interest has to be considered alongside investors’ 

expectations when fair and equitable treatment is concerned.68 

70. The fundamental concept here is balance. As Professor Kläger points out, 

understanding sovereignty in absolute terms would bar all arguments in favor 

of foreign investment protection.69 

71. In the case at hand, Respondent contends that external factors conditioned its 

actions, and that it was not reasonable for Claimant to expect the feed-in tariff 

would remain unaltered despite circumstances affecting profitability, namely 

technological innovation.70 

72. Claimant, however, submits that Respondent did not indicate any factor 

capable of excusing its breach of the fair and equitable treatment standard, for 

two reasons. 

73. First, because the original wording of the LRE proves future advances in 

technology had already been considered at the time of enactment. By allowing 

revision of the feed-in tariff every twelve years,71 Respondent testifies to its 

already existing consideration of the possibility of lower productions costs for 

renewable energy. Innovation is to be expected and it allows for periods of 

increased profitability. Respondent would naturally seek to cut its own 

expenses by reducing rates, but investors felt assured that would only happen 

in due time. 

                                                 
67 Newcombe, p. 267; Diehl, p. 442. 
68 Saluka Partial Award, ¶ 305. 
69 Kläger, p. 163. 
70 RRfA, p. 10. 
71 Art. 4 LRE. 
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74. Second, because Respondent had made specific commitments towards 

Claimant in the form of the licenses issued for several of its solar projects. 

Pursuant to Article 4 of the LRE, Claimant was confident that the feed-in tariff 

applicable at the time of the issuance of the licenses would continue to apply 

for twelve years, irrespective of any broad legislation changes. On this point, 

attention must be drawn to Article 2(3) of the BIT, an “umbrella clause” that 

imposes on the contracting States observance of obligations contracted towards 

specific investments falling under the scope of the Treaty. That is exactly the 

case of the already granted licenses, which cannot be ignored by Respondent. 

75. Claimant does not mistake a stable legal framework for a frozen one, nor does 

it take the fair and equitable treatment clause in the BIT for a stabilization 

clause, as Respondent would affirm.72 It does however, understand, that 

changes in regulations affecting investments should be reasonably justified and 

should have no effect opposite to specific commitments, as stated the El Paso 

tribunal.73 

76. According to the tribunal, a commitment may be seen as specific ‘if its precise 

object was to give a real guarantee of stability to the investor’.74 The situation 

at bar raises no question in this regard. The very purpose of the licenses issued 

by the BEA was to assure renewable energy producers would be able to 

operate under the announced feed-in tariff for the period specified in the LRE. 

Differently from general regulation, each license was directed to a specific 

producer, which further demonstrates its specificity. 

B. RESPONDENT’S DENIAL OF PROJECT ALFA’S LICENSE LACKED 

TRANSPARENCY 

77. The host State’s duty to act transparently, closely linked to the protection of 

legitimate expectations,75 is also frequently identified as content of the FET 

standard.76 That association is drawn, for instance, in Metalclad v. Mexico, in 

which the Tribunal understood ‘transparency’ as the prompt availability of all 

                                                 
72 RRfA, p.10. 
73 El Paso Award, ¶ 372-374. 
74 Ibid, ¶ 377. 
75 UNCTAD II, p. 52. 
76 Bishop, p. 754; Diehl, p. 369. 
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regulation concerning the implementation, completion and operation of 

investments to investors’ knowledge.77 

78. UNCTAD, along the same lines, expresses the necessity of public disclosure of 

any State regulation, including proposed regulation, which affects in any way 

investments covered by an international investment agreement.78 Also under 

this perspective, Respondent is at fault.  

79. Respondent first exceeded its powers in respect of Claimant, despite all 

safeguards contained in the BIT, through the refusal of a license for project 

Alfa. It justified its measure by invoking a made-up requirement that 

photovoltaic projects had to be new in order to qualify for the fixed feed-in 

tariff, although nor did the LRE nor its Regulations contain any such 

restriction.79 Even upon inquiry of the criteria applied for the issuance of 

licenses, Respondent gave no clarification on the subject.80 

80. Claimant had reasonable basis to believe the BEA would approve Alfa’s 

license, given that the project met the only criterion to this end made public – 

that photovoltaic power plants would only be eligible for licensing if their 

installed capacity did not exceed 30 kW.81 As demonstrated in the dataset 

provided by Claimant, Alfa operated precisely at a 30 kW capacity.82  

81. In Professor Diehl’s vision, the denial of any license an investor has applied for 

needs to be based on a reasoning linked to the particular requirements for that 

license.83 In Metaclad, for instance, an American company, having obtained 

federal and state permits for the construction of a hazardous waste landfill in 

Mexico, aside from full assurance from the authorities that all requirements for 

the undertaking were met, had its application for a municipal permit denied 

after a thirteen-month delay. The work had been underway for a while, and 

there was no indication of irregularities. Additionally, the claimant had not 

been notified of the meeting where the request was discussed. The tribunal 

considered that ‘Mexico failed to ensure a transparent and predictable 

                                                 
77 Metaclad v. Mexico Award, ¶ 76. 
78 UNCTAD II, p. 17. 
79 SUF, ¶ 22. 
80 PO2, cl. 16. 
81 RSPS, Art. 1. 
82 Annex no. 9, p. 42. 
83 Diehl, p. 454. 
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framework for Metalclad’s business planning and investment’ and held the 

respondent liable for violating the FET requirement in Article 1105 NAFTA.84 

82. Similarly, in the present case, Project Alfa complied with all requirements 

available to investors’ knowledge for the granting of licenses. Claimant also 

had no access to the deliberation concerning its application and, even worse 

that in Metaclad, was not even allowed information on the reasons that led to 

its refusal. Respondent has exceeded the content of the law and denied project 

Alfa’s license with no plausible justification. 

83. The lack of transparency is evident. The criteria applied for the selection of 

solar projects apt for licensing were not those made available to investors. To 

this date, Respondent has not disclosed what requisites were observed and its 

justification for denying Alfa a license does not reflect the LRE’s wording in 

this respect. For this reason, Claimant again submits that Respondent has 

violated the FET standard. 

C. RESPONDENT’S ACTIONS CHALLENGED THE OVERALL PURPOSE OF THE BIT 

84. In line with the general principle of interpreting treaties in light of their titles 

and preambles, tribunal should, when assessing the content of fair and 

equitable treatment clauses, rely on the investment agreements’ preambles, 

highlighting their object and purpose.85 The general tone of the treaty and the 

place occupied by the fair and equitable treatment clause in its body have also 

been named factors to take in consideration for that purpose.86 

85. Indeed, in assessing the scope of the fair and equitable treatment standard, the 

Siemens Tribunal referred immediately to the preamble of the treaty relevant to 

that case. It noted that parties had expressed an intention to intensify their 

economic cooperation, a purpose of creating favorable conditions for the 

investments of the nationals of a party in the territory of the other, and 

recognition towards the advantages brought by the promotion and protection of 

such investments by means of a treaty. It concluded that parties had meant to 

oblige themselves to accord investors treatment in an even-handed and just 

                                                 
84 Metaclad Award, ¶ 85-101. 
85 Newcombe, p. 265; Diehl, p. 322. 
86 Diehl, p. 322. 
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manner, conducive to fostering the promotion and protection of foreign 

investment and stimulating private initiative.87 

86. In Siemens, the Argentine Republic had an ongoing contractual relationship 

with a Siemens A.G. specific purpose subsidiary, established in Argentina to 

take part in a bidding. Upon necessity of renegotiating, parties had already 

agreed on a draft reviewed version of their contract when, following the 

adoption of an “emergency law” that empowered the President to renegotiate 

public sector contracts and a change in government, Argentina attempted to 

force adoption of a different version of the contract, deeming it not negotiable. 

The relationship was then terminated.88 

87. The tribunal found Argentina at fault of breaching the fair and equitable 

treatment standard. It remarked that private parties have no option but to 

comply with host State laws, and that negotiation for mere cost reducing 

affects an investment’s legal security.89 

88. The circumstances presently at hand are not that different from those in 

Siemens. The preamble of the BIT reads as follows: 

“[The Contracting Parties] 

Desiring to develop economic co-operation to the mutual benefit of 

both Contracting Parties, 

Intending to create and maintain favourable conditions for 

investments of investors of one Contracting Party in the territory of 

the other Contracting Party, and 

Conscious that the promotion and reciprocal protection of 

investments in terms of the present Agreements stimulates the 

business initiatives in this field, […]” [emphasis added]. 

89. Much like in the aforementioned case, the parties of the BIT meant to oblige 

themselves to create a favorable environment for each other’s investors, 

through reciprocal protection and even-handed treatment. Any behavior that 

differs from this pattern is, thus, to be regarded as violation of the fair and 

equitable treatment clause. Claimant asks the tribunal to notice that such clause 

                                                 
87 Siemens Award, ¶ 293. 
88 Ibid, ¶ 81-97. 
89 Ibid, ¶ 306-308. 
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occupies a prominent position in the BIT, preceded only by an Article 

containing relevant definitions. 

90. Respondent’s actions also bear resemblance to the situation in Siemens, when 

Argentina took a sudden legislative measure which substantially affected the 

conditions of Claimant’s investment. Indeed, compliance with the revised 

terms of the LRE and observance of the new fixed feed-in tariff were not 

merely an option for Claimant, and that Respondent should take those 

measures simply because less expensive technology had become available is 

entirely reprehensible. 

91. Doubtless, Respondent’s actions towards investors in its renewable energy 

sector, namely the arbitrary denial of licenses and the premature revision of the 

feed-in tariff, in no way contributed for the support and protection of 

investments, nor did they serve to stimulate business initiatives in the field. For 

these reasons, Claimant submits that Respondent acted in contradiction with 

the overall purpose of the BIT and, consequently, breached the fair and 

equitable treatment clause. 

92. In summary, it is Claimant’s submission on this issue that Respondent has 

violated the fair and equitable treatment clause contained in Article 2(2) of the 

BIT because 

(1) Respondent betrayed Claimant’s legitimate expectations, by 

failing to maintain a stable legal framework; 

(2) Respondent’s actions in respect of the issuance of licenses for 

photovoltaic projects and of the fixed feed-in tariff for solar 

energy lacked transparency; 

(3) Respondent’s actions defied the overall purpose of the BIT as 

laid down in its preamble; 
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III. RESPONDENT´S ACTIONS ARE NOT EXEMPTED ON THE BASIS 

OF NECESSITY 

93. Respondent’s actions, in particular a) the refusal to issue a license for 

Claimant’s Alfa Project under the €0.44/kWh tariff ; b) the amendment to 

article 4 of the LRE and c) the drastic decrease of the feed-in tariff calculated 

by the BEA, have adversely impacted Claimant’s investment to a great extent. 

According to Professor Kovič90, such harm has been caused in three distinct 

ways.  

94. Firstly, investment made for the development of the Alfa and Beta Project did 

not generate satisfactory returns, since the former was denied the €0.44/kWh 

tariff set under the LRE, while the latter only benefitted from said tariff for two 

of the twelve years legally guaranteed. Secondly, the substantial investment 

made by Claimant in land and equipment was rendered considerably less 

valuable by the severe tariff decrease. Thirdly, Claimant was deprived of the 

profits it would have earned under the €0.44/kWh tariff and of potential future 

gains on investments of a similar nature. 

95. Under no circumstance can Respondent’s above mentioned actions be justified 

on the basis of its necessity “to fulfil its economic and renewable energy 

objectives”, nor can Respondent evade from its responsibility to comply with 

the BIT based on domestic law provisions.  

96. It should also be highlighted that not only is Respondent’s chosen course of 

action plainly contradictory for the attainment of its declared objectives, but it 

has also hindered the fulfillment of the goals set forth by its national laws.  

97. Claimant will support its assertion by addressing the matter of Respondent’s 

responsibility through a demonstration of the impossibility of invoking state of 

necessity as basis for wrongfulness preclusion and addressing the prevalence of 

the BIT over domestic law provisions [A]. In addition, Claimant will tackle the 

contradictory and unnecessary nature of Respondent’s actions in connection 

with the alleged fulfillment of its economic and renewable energy objectives 

[B] and, in a broader context, the compliance with its EU obligations [C].  

A. RESPONDENT’S ACTIONS DO NOT ENTAIL EXEMPTION FROM STATE 

RESPONSIBILITY 

i. There is no basis for the invoking of state of necessity 

                                                 
90 ERMK, para. 5 
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98. In the international investment framework the proliferation of BITs has 

contributed to the increased relevance of state responsibility discussions 

concerning measures that might have affected investors of a contracting party. 

99. More precisely, it raises questions regarding the extent to which circumstances 

can be invoked as basis for wrongfulness preclusion. In such a context, the 

exemptions from responsibility ought to be used restrictively in order to 

prevent the disappearance of said international agreements91. In fact, as 

addressed in the previous Issue – pertaining to fair and equitable treatment – 

investors have design their future business plans according to expectations in 

connection with the legal guarantees available. Thus, if any breach of a treaty 

clause could be exempted from responsibility, investor’s stability would be 

severely affected. 

100. The matter is regulated in the Draft articles on Responsibility of States for 

Internationally Wrongful Acts (Draft Articles), which was adopted by the 

International Law Commission (ILC), in 2001. 

101. In this document, the ILC defines the legal structure for the legal consequences 

of a failure to comply with international obligations. Rather than determining 

primary rules, the ILC focused on setting forth secondary rules of 

responsibility and the remedies to be applied in the event of a breach of a 

primary rule of international law92. 

102. In a broad sense, the international responsibility of a state can be justified when 

two basic conditions are simultaneously verified: a breach of an international 

obligation and the attribution of the conduct to the state in question93. 

103. According to professor Newcombe: 

Six circumstances are recognized under customary international law as 

precluding wrongfulness for conduct that would otherwise breach an 

international obligation: consent, self-defence, countermeasures, force 

majeure, distress and necessity94. 

                                                 
91 Thjornelund, p. 425. 
92 Crook p. 773 et seq. 
93 Ago. 
94 Newcombe, p. 510. 
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104. As mentioned above, one of the circumstances which can be assessed to 

preclude the wrongfulness of a conduct of a State is the state of necessity. 

According to the ILC95: 

“The term “necessity” (état de nécessité) is used to denote those exceptional 

cases where the only way a State can safeguard an essential interest threatened 

by a grave and imminent peril is, for the time being, not to perform some other 

international obligation of lesser weight or urgency. Under conditions 

narrowly defined in article 25, such a plea is recognized as a circumstance 

precluding wrongfulness”. 

105. When studying the historical background of this circumstance, professor 

Hoelck Thjoernelund96 highlights its connection to the notion of self-

preservation. In the event of a dangerous situation, the state had the right to 

take measures viewed as necessary, even if it entailed breach of an 

international obligation. 

106. Moreover, it must be stressed that, under the Draft Articles of 2001, the 

requirements that must be fulfilled when a state envisages to invoke state of 

necessity are narrowly established in Article 25. 

107. The exceptional nature of this circumstance was stressed by the Court in the 

Gabčíkovo-Nagymaros case: 

“The state of necessity is a ground recognized by customary international law 

for precluding the wrongfulness of an act not in conformity with an 

international obligation. It observes moreover that such ground for precluding 

wrongfulness can only be accepted on an exceptional basis”. 

108. Even more, the very own structure of Article 25 of the Draft Articles denotes 

the exceptional nature of the circumstance. In fact, the article is written in 

negative format, exhaustively determining the situations in which the state of 

necessity may be invoked. 

109. Professor Hoelck Thjoernelund97 emphasizes that the two items in Article 25 

must be simultaneously verified. This means that, even if the first set of 

requirements is confirmed – that (i) an “essential interest” is at risk; (ii) the 

threat to such interest rises to the intensity of “grave and imminent peril”; (iii) 

                                                 
95 Draft Articles, Article 25, commentary 1 
96 Thjornelund p 431. 
97 Thjornelund p 434. 
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the state had other means of protecting the interest; and (iv) the balance of 

interests involved – it is equally indispensable to verify whether (a) the 

international obligation in question excludes the possibility of invoking 

necessity and whether (b) the state in question has contributed to the situation 

of necessity. 

110. When assessing such questions, the Court in EDF International S.A., SAUR 

International S.A. and León Participaciones Argentinas S.A. v. Argentine 

Republic98 found that the conditions that allow for the plea of necessity were 

not present: 

“1171.  Necessity must be construed strictly and objectively, not as an easy 

escape hatch for host states wishing to avoid treaty obligations which prove 

difficult. In this connection, Respondent has failed to meet its burden to 

demonstrate three key elements of ILC Articles 25 and 27: (i) that the wrongful 

act was the only way to safeguard Argentina's essential interest under Article 

25 (1)(a); (ii) that Respondent did not contribute to the situation of necessity; 

and (iii) that Respondent did not return to the pre-necessity status quo when 

possible, or compensate Claimants for damage suffered as a result of the 

relevant measures. 

1172. (...) However, regardless of whether the Emergency Measures related to 

the concession did much to affect the macro-economic conditions in Argentina, 

the Tribunal is not convinced that those measures, as presented and explained 

in these proceedings, were the only means by which Respondent could have 

protected its public interests.” 

111. Having established that the conditions set forth in Article 25 of the Draft 

Articles must coexist in order for a state to have valid grounds to invoke the 

plea of necessity, Claimant submits that the existing conjecture at the time 

Respondent adopted the course of action that adversely impacted its investment 

does not constitute state of necessity. 

112. To support its claim, Claimant will address the aforementioned requirements of 

Article 25 of the Draft Articles and examine the occurrence of those relevant to 

the present case. 

                                                 
98 EDF International. 
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113. First, as will be extensively analyzed and elucidated in the following items, 

Respondent’s actions were not the only way to safeguard the essential interest 

at stake. In fact, said actions were not only unnecessary, but contradictory and 

prejudicial to the attainment of Respondent’s economic and renewable energy 

objectives, as well as to the compliance with its EU obligations. Where the 

essential interest is the fulfilment of its economic and renewable energy 

objectives, as well as the adherence of its EU obligations, Respondent’s actions 

are far from constituting the only way to safeguard the essential interest. As 

explained by the ILC, the ways to safeguard an essential interest include 

actions in cooperation with other states and international organizations99, which 

is precisely the path that could have been taken by Respondent in the context of 

its EU obligations – cf. below. 

114. As regards the grave and imminent peril, there’s no evidence that such a threat 

existed in the present conjuncture. According to the ILC, this condition 

requires an “extremely serious [threat], representing a present danger to the 

threatened interest”100. 

115. The following condition, consist in the interest of the state towards the existing 

obligation. For the fulfilment of the requirement, the interest protected by the 

international obligation must inferior to the threatened interest of the state that 

gave rise to the necessity plea. In the case at hand, the former is the fair and 

equitable treatment guarantee provided by the BIT, while the latter is 

Respondents will to meet its economic and renewable energy objectives and its 

EU obligations. Clearly, the interest protected by the international obligation 

prevails over the threatened interest allegedly protected by the state. 

116. In conclusion, Respondent does not fulfil the requirements to constitute a state 

of necessity that would allow it to be exempted from responsibility under 

Article 25 of the Draft Articles of 2001. 

117. Having demonstrated that Respondent’s responsibility for its acts cannot be 

justified by invoking state of necessity, Claimant submits that Respondent is 

not excused from responsibility pertaining to the BIT breach. As previously 

mentioned, the arbitrary denial of Claimant’s Alfa Project license for the fixed 

feed-in tariff, coupled with the premature revision of the tariff rate violated the 

                                                 
99 Thjornelund, p. 437 
100 Ago, note 39, 19 
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overall purpose of the BIT, breaching the fair and equitable treatment clause 

and harming Claimant’s investment. 

ii. responsibility to comply with the BIT prevails over  domestic 

law provisions 

118. Whereas Respondent justifies the breach of the BIT’s substantive protections 

on the necessity to comply with the amended Article 4 of the LRE, it must be 

observed that the duty to comply with the BIT and, consequently, to respect the 

other party’s rights, prevails over domestic law. 

119. In fact, pursuant to Article 27 of the Vienna Convention on the Law of Treaties 

(VCLT) – ratified by Respondent prior to December 31, 1998101 – a party is 

not allowed to invoke domestic law provisions as means to justify its failure to 

comply with a treaty. 

120. In the present case, Respondent’s amendment to Article 4 of the LRE is not a 

valid basis for Respondent’s evasion of responsibility regarding the compliance 

with the BIT’s provisions. 

B. RESPONDENT’S ACTIONS CONTRADICT BARANCANSIA’S BROADLY 

ADVERTISED ECONOMIC AND RENEWABLE ENERGY OBJECTIVES 

121. Since 2007 – in the context of the EU’s Climate Package – Respondent had 

engaged in actions aimed at encouraging the production of energy from 

renewable sources and improving the security of energy supplies. As of 2010, 

following the adoption of its Law on Renewable Energy (LRE), Respondent set 

specific national economic and renewable energy objectives. 

122. According to said law, the production of energy from renewable sources must 

be encouraged by state measures until the share of electricity generated from 

renewable sources amounts to 20 percent as compared with the country’s gross 

consumption of energy102. More specifically, such objectives are to be met 

through the Regulation on the Support of Photovoltaic Sector adopted by 

Respondent103. 

123. Thus, striving to honor its objectives, Respondent established, through the 

BEA, an attractive feed-in tariff of €0.44/kWh applicable for twelve years104. 

                                                 
101 PO2, cl. 5. 
102 Article 2 LRE. 
103 Article 55 LRE. 
104 Article 4 LRE. 
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As a result, it managed to attract over 7000 applications for licenses to develop 

new photovoltaic power plants in its territory.105 

124. Before it could reach its goals, in early 2013, Respondent adopted an 

amendment to Article 4, lifting the twelve-year guaranteed €0.44/kWh feed-in 

tariff already granted to about 6000 investors106. Subsequently, Respondent 

decreased the feed-in tariff to €0.15/kWh. 

125. It must be stressed that, there was never an official government statement 

reporting that the aforementioned guaranteed profits for twelve years amounted 

to unfair windfall and that the whole renewable energy support scheme was 

unsustainable107. 

126. That being said, one can note that Respondent, when seeking to meet its 

national renewable energy and economic objectives, had adopted a legal 

instrument to foster and promote the development of photovoltaic power plants 

in its territory and had established an inviting and profitable opportunity for 

domestic and international investors, only to rescind its previous provisions 

before the legally set period of time had elapsed. 

127. As a result, after having attracted investments, Respondent’s actions created an 

unendurable conjuncture for those investors who had designed profit 

expectations and business plans based on the LRE, more precisely on its 

Article 4. 

128. Furthermore, Respondent’s decision to lift the twelve-year feed-in tariff 

guarantee and the drastic tariff recalculation were contradictory to the 

attainment of its broadly advertised target share of 20% of renewable energy 

production in the country’s gross energy consumption. Instead, by turning its 

territory into a less inviting destination for investors in the renewable energy 

technology race, Respondent decreased the intensity of state support measures 

to promote the development of renewable energy sources, thus contradicting 

the LRE goals and purpose108. 

129. With regard to the denial of Claimant’s request for a license for its Alfa 

Project, Respondent contends that the fixed feed-in tariff would only apply to 

                                                 
105 SUF para.26. 
106 PO2, cl. 13. 
107  PO3, cl..3 
108 Article 1 LRE 
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new projects109. As previously mentioned, Claimant, however, submits that 

such a determination is arbitrary and clearly violates Article 3 RSPS: 

A renewable energy provider, upon obtaining a license for the 

development of existing or new photovoltaic capacity, is entitled to the 

feed-in tariff calculated and announced by the Barancasia Energy 

Authority for the duration of the period specified by the Law on 

Renewable Energy. 

130. The RSPS was designed to implement the LRE provisions and ensure the 

realization of its purpose and aim. By violating and disregarding Article 3 

RSPS, Respondent, once again, diverges from the fulfilment of the renewable 

energy objectives established by its domestic legislation. 

1. Not only is Respondent’s course of action concerning its photovoltaic energy 

sector contradictory and unnecessary for the attainment of its broadly declared 

national objectives, but it deviates from the principles set forth in the LRE and 

from the path that would lead to further development and increase of the target 

share of renewables in the country. 

C. RESPONDENT’S ACTIONS WERE NOT NECESSARY FOR BARANCASIA TO 

ADHERE TO ITS EU OBLIGATIONS 

131. Claimant maintains that Respondent’s course of action was not necessary for 

Barancasia to adhere to its EU obligations. In the EU context, the climate and 

energy package adopted by Member States reflects the urgency of 

implementing obligations aimed at the realization of the ambitious 

commitments entered into by the EU in this area in 2007, and enacted in 

legislation in 2009. In this sense, the declaration of the European Council110: 

132. The European Council underlines the vital importance of achieving the 

strategic objective of limiting the global average temperature increase to not 

more than 2°C above pre-industrial levels. It stresses the need for decisive and 

immediate action, in order for the challenges of climate change to be tackled 

effectively. International collective action will be critical in driving an 

effective, efficient and equitable response on the scale required to face climate 

change challenges. 

133. In this context, agreement on the energy-climate package is a major 

contribution to safeguard the future of our planet, strengthening the European 

leading role in the fight against climate change. The EU climate and energy 

                                                 
109 SUF, para. 22 
110 Elements Of The Final Compromise, p. 6 
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package will contribute to EU efforts to provide finance for actions to mitigate 

and adapt to climate change, in particular through the carbon market in the 

context of a wider international agreement. 

134. The European Council recalls that Member States will determine, in 

accordance with their respective constitutional and budgetary requirements, the 

use of revenues generated from the auctioning of allowances in the EU 

emissions trading system. It takes note of their willingness to use at least half 

of this amount for actions to reduce greenhouse gas emissions, mitigate and 

adapt to climate change, for measures to avoid deforestation, to develop 

renewable energies, energy efficiency as well as other technologies 

contributing to the transition to a safe and sustainable low-carbon economy, 

including through capacity building, technology transfers, research and 

development. [emphasis added] 

135. One of the key determinations in the EU’s energy package is the increase in 

use of renewables to 20% of total energy production. That means that energy 

from renewable sources will represent 20% of all EU’s energy. Respondent’s 

obligations before the EU determine that it must reach its binding national 

target, as determined by its action plan, which takes into account its starting 

point and overall potential for renewables111.  

136. Each Member State, including Respondent – who joined the EU in 1 May 2004 

112 – formulated and submitted its own national renewable energy action plan, 

setting out the measures it intended to take in order to adhere to its mandatory 

target. The adoption of the LRE in 2010 is a clear step taken by Respondent in 

endeavoring to honor its EU obligations by reaching its national target. 

137. It comes, therefore, as a surprise, that Respondent invokes the need to fulfil its 

EU obligations as an excuse for the amendment to Article 4 LRE and for the 

severe subsequent tariff decrease. In fact, the path to increasing its renewable 

energy production share and meeting its national mandatory target in the EU 

context is incompatible with Respondent’s chosen course of action.  

138. Respondent asserts that it has regulated the photovoltaic sector in compliance 

with its international obligations, in particular the laws of the EU. By contrast, 

Claimant submits that Respondent deviates from its international obligations, 

                                                 
111 Directive. 
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since it reduces the range of state support measures to promote the 

development of renewable energy sources and creates a conjuncture where 

existing investors’ activities are harmed and potential new investors are 

discouraged to commit to future projects. 

139. Furthermore, if it could be asserted that the circumstances established by the 

guaranteed profits for investors for twelve years could constitute a menace to 

Respondent’s state budget, there are paths that could have been taken by 

Respondent which would not have caused it to oppose its international 

obligations, as well as would have avoided the impairment of Claimant’s 

activities and investments. 

140. In fact, the EU Renewable Energy Directive contains cooperation mechanisms 

for countries to work together to meet their individual binding targets and, as a 

result, contribute to the attainment of EU collective goals113. These 

mechanisms can take three distinct forms, i.e., a) statistical transfers, by 

deducting one country’s progress towards its target and adding it to another’s; 

b) joint projects, by allowing countries to co-fund renewable energy projects 

and sharing the resulting energy; c) joint support schemes, through which 

countries can co-fund joint support schemes to promote renewable energy 

production, e.g. via the adoption of a common feed-in tariff.  

141. Given such viable paths, Respondent was never obliged to borrow amounts that 

exceeded its EU-mandated borrowing limits for the relevant years, for the 

maintenance of the existing renewable energy support system114. 

142. Moreover, since energy producers are authorized to sell their production to 

entities other than the State115, Respondent was never obligated to acquire the 

entirety of the production. 

143. Claimant’s submission on the present issue can be summarized for the 

foregoing reasons: 

(1) Respondent’s actions are not exempted from responsibility since the 

required conditions are not present for the State to have valid grounds 

to invoke necessity. 

                                                 
113Guidance. 
114 SUF, para. 30. 
115 PO3, cl. 10. 
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(2) Respondent’s actions are contradictory and unnecessary in respect of its 

economic and renewable energy objectives and, in a broader context, of 

its EU obligations. 
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IV. RESPONDENT MUST RESCIND THE LRE AMENDED ARTICLE 4 

AND CONTINUE TO PAY THE PRE-2013 FEED-IN TARIFF FOR 

CLAIMANT 

144. As extensively demonstrated, Respondent has violated the fair and equitable 

treatment standard, provided for on Article 2 of the BIT. In short, its arbitrary 

modification of its investment legal framework violated legitimate expectations 

Claimant had thereupon developed and its unjustified denial of project Alfa’s 

license breached its duty of transparency. 

145. In this sort of case, two forms of reparation are generally recognized: 

restitution and compensation.116 Out of the two, restitution, especially specific 

performance, should be given preference in the case at hand, since it provides 

more adequate protection to Claimant’s legitimate expectations. 

146. On this point, Respondent alleges that the request of specific performance is 

wholly inconsistent with its sovereignty and exceeds the powers of any arbitral 

tribunal.117 However, these arguments find no basis on international doctrine 

and jurisprudence, as demonstrated ahead. 

147. Therefore, Claimant supports that the adequate remedy for Respondent’s 

violation is the determination of specific performance, namely through 

restoration of the legal framework which led Claimant to invest, in reasonable 

reliance on its stability. In other words, Respondent must be ordered to rescind 

the amended Article 4 of the LRE or to continue to pay the pre-2013 feed-in 

tariff. 

148. To support these claims, Claimant will demonstrate that the specific 

performance, as other species of restitution or non-pecuniary damages, is 

admissible and adequate for the settling of international disputes through 

arbitration, even when States are involved [A]. Thereafter, Claimant will prove 

that specific performance is the proper remedy to the present case [B]. 

A. SPECIFIC PERFORMANCE IS ADEQUATE AND ADMISSIBLE FOR INVESTMENT 

ARBITRATION 

149. Before anything else, all doubt on the admissibility and adequacy of specific 

performance claims against States in international investment arbitration, as 

well as on the authority of arbitral tribunals to grant them, must be cleared. 

                                                 
116 Waincymer, p. 1102-1111. 
117 RRfA, p. 11. 
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150. The Factory at Chorzów case provides an adequate first step of analysis. On 

this case, the Permanent Court of International Justice established the principle 

that had driven numerous cases regarding the application of non-pecuniary 

remedies on international arbitration. 

151. The tribunal considered that when an illegal act occurs in the international 

scenario, the reparation must, as far as possible, wipe out all the consequences 

of the illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed118. 

152. The outcome of this decision was, mainly, the consideration that non-pecuniary 

remedies are possible in international law and must be sought whenever the 

case so requires. 

153. Along the same lines, the tribunal in TOPCO v. Libya ruled that restitutio in 

integrum was only inapplicable to the extent that the restoration of the status 

quo ante is impossible119. 

154. It follows that the adequacy of applying specific performance remedies in 

international investment arbitration is widely accepted. No doubt remains 

concerning the arbitral tribunal’s powers to apply them either. 

155. Regarding non-pecuniary damages, specifically interim measures, the decision 

in Perenco v. Ecuador carries the notion that, even when a sovereign State is 

part to an investment arbitration, the arbitral tribunal has power to restrict the 

State’s freedom120. 

156. Approaching precisely the claim of specific performance, the tribunal in Enron 

v. Argentina, when assessing the power of tribunals, held with certainty that the 

authority to order measures involving performance or injunction of certain acts 

is indeed available.121 

157. In light of the aforementioned decisions, the fragile arguments presented by 

Respondent are entirely deconstructed. The international practice leaves no 

question that  ordering specific performance is an adequate and admissible 

remedy for investment cases, since it does not violate the State’s sovereignty 

and is falls entirely under the scope of competence of the arbitral tribunal. That 

                                                 
118 Factory at Chorzów, p. 47. 

119 TOPCO v. Libya, p. 177. Cases that are more contemporary continue to apply the same 

understanding. See, for instance, Desert Line v. Yemen. 
120 Perenco v. Ecuador. 
121 Enron v. Argentina. 
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said, Claimant will further demonstrate that this resource is the most adequate 

for the case at bar. 

B. SPECIFIC PERFORMANCE IS THE MOST ADEQUATE REMEDY TO THE 

PRESENT CASE 

158. The assessment of whether or not specific performance suits a certain case 

entails consideration of the Rainbow Warrior Affair award, which lays down 

two conditions that give rise to the application of such remedy: a wrongful act 

must be continuously in place and the violated rule must still be in force at the 

time the order is issued.122 

159. In the present case, the wrongful acts committed by Respondent were the 

unlawful amendment of the Article 4 of the LRE – and the consequent change 

in the feed-in tariff commitment – as well as the denial of project Alfa’s 

license, which amount to violations of the FET standard. Having that in mind, 

the first requirement is plainly met, since the new feed-in tariff is still in force 

and the denial of project Alfa’s license is still upheld by Respondent’s 

regulatory authorities. 

160. The second requirement is also plainly fulfilled. The violated rule in the 

present case is Article 2 of the BIT, which contains the FET standard.  

161. In TOPCO v. Libya, the host State had adopted nationalization measures in 

violation of the Deeds of Concession between itself and the claimant. 

Reinforcing the adequacy of the specific performance claim, the tribunal held 

that the primary remedy would be restitutio in integrum, given that any 

possible award of damages should necessarily be subsidiary to the principal 

remedy of performance itself.123 Therefore, the tribunal decided that the Libyan 

Government was legally bound to perform the contracts and to give them full 

effect.124 

162. Claimant submits that the same reasoning should be applied to the case at bar. 

Much like Libya, Respondent adopted arbitrary measures, disregarding 

investor’s rights and expectations. Accordingly, the most appropriate remedy at 

present is to order Respondent to grant the proper license for project Alfa and 

                                                 
122 Rainbow Warrior Affair, p. 270. 
123 TOPCO v. Libya, p. 508. 
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rescind the amendment to Article 4 of the LRE, binding it to perform its 

obligations as a host State under the BIT. 

163. Specifically in respect of the plea for rescission of the amendment of the LRE, 

the Perenco v. Ecuador award carries important considerations. In that case, 

the tribunal ruled that it had the power to restrict the freedom of the State to act 

as it would wish and, thus, to prevent a State from applying a law. The 

enactment of a law by a sovereign State, even if upheld as constitutional, does 

not preclude the power of an arbitral tribunal. 

164. In the event where the Tribunal may have concerns about the possibility of 

imposing on State the duty to modify a law, the automatic subsidiary claim is 

that Respondent must be ordered to continue to pay Claimant the pre-2013 

feed-in tariff. In doing so, the tribunal would still accomplish its duty to re-

establish the status quo ante, honoring the investor’s legitimate expectations 

and rights to have the feed-in tariff applicable for twelve years. 
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V. ALTERNATIVELY, CLAIMANT SHOULD BE AWARDED DAMAGES 

IN THE AMOUNT OF €2.1 MILLION 

165. When a breach of protections leads to losses, such as in the case at hand, it is 

imperative to either: (1) reestablish the conditions allowing the investor to earn 

its projected return from their contribution; or (2) to put that party in the same 

pecuniary condition as if the wrongful act had not occurred.125 International 

law demands, as much as possible, for the elimination of consequences of 

illegality in order to compensate the parties impaired monetarily and/or 

otherwise.126 

166. If Claimant’s plea for specific performance cannot be granted, Claimant 

respectfully requests this Tribunal to hold Respondent responsible for 

compensation for the losses caused by the refusal of project Alfa’s license and 

by the premature modification of the solar energy feed-in rate. 

167. To support its plea, Claimant shall demonstrate that, contrary to Respondent’s 

allegations, its basis for claiming and quantifying damages is perfectly fitting 

to the circumstances. It is submitted that (Claimant’s Expert) Mr. Kovič’s 

estimations are factually and mathematically accurate [A] and that Mr. Kovič 

employs all the adequate rates in his calculations. [B] 

A.  THE CLAIMANT’S EXPERT REPORT IS FACTUALLY AND MATHEMATICALLY 

PRECISE 

168. To estimate the value of loss supported by Claimants, Mr. Kovič specifies three 

distinct heads of damages inflicted by Respondent: 

(1) The harm caused by denying project Alfa operation under the 

€0.44/kWh tariff and by shortening the period for which project Beta 

would benefit from that rate in 10 years; 

(2) the loss of Claimant’s investments towards its twelve newer projects 

caused by the reduction of the tariff and  

(3) the loss of expected profit under the €0.44/kWh tariff from further solar 

projects. 

                                                 
125 Pryles, p. 16. 
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169. Although Respondent relies on the opinion of its own Expert, Ms. Priemo, to 

challenge Mr. Kovič’s estimations, the facts leave no doubt concerning the 

correctness of his conclusions. In order to confirm its assertion, Claimant will 

address each head of damages separately. 

i. Losses linked to operation of projects Alfa and Beta 

170. Claimant has already demonstrated how the denial of a license allowing 

operation under the €0.44/kWh feed-in tariff for project Alfa and the sudden 

reduction of the feed-in tariff applicable to project Beta breached Article 2(2) 

of the BIT and were, thus, unlawful. Indeed, Claimant had every reason to 

believe both projects would benefit from a €0.44/kWh feed-in rate for at least 

twelve years and made its projections accordingly. Therefore, the assessment 

of revenue loss caused by Respondent should measure the difference between 

what Claimant’s future earning considering application of the former tariff to 

both projects for the time originally fixed by the LRE and what Claimant will 

realistically earn under the actual circumstances. That is precisely what Mr. 

Kovič does. 

171. Concerning project Alfa in particular, Respondent’s Expert expresses 

skepticism towards its projected capacity considered by Mr. Kovič in his 

calculations. Nonetheless, the estimation that Alfa would be running at 21% 

capacity in 2013 is perfectly fitting with the results observed until then. 

Claimant’s dataset reveals an increase in capacity from 12.1% to 14.3% in one-

year time,127 and Ms. Priemo herself acknowledges the performance of 

Claimant’s solar projects is enhanced with time.128 Mr. Kovič reasonably 

estimates the NPV of losses for project Alfa to be €120,621. 

172. Ms. Priemo raises no issues other than the applied future discount rate, 

discussed further ahead, against the NPV of losses for project Beta, calculated 

at €123,261. 

ii.  Loss of investment towards the twelve developing solar projects 

173. Mr. Kovič offers two possibilities on this head of damages, depending on 

whether Claimant would choose to abandon its developing projects or decide to 

operate them under the €0.15/kWh rate. 
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174. Considering Claimant has carried on its plans for the twelve more recent 

projects,129 only the second alternative, which entitles Claimant to €1,427,500 

in compensation for the tariff change, shall be considered. 

175. Ms. Priemo contests the amount attributable to Claimant in this scenario, 

criticizing Mr. Kovič’s disregard of ‘significant potential mitigation’, such as 

the use of the acquired land and equipment for other ends. 

176.  On the contrary, the circumstances of the case at bar present no possibility of 

mitigation to Claimant. The Tribunal is asked to consider that Claimant is a 

company dedicated solely to developing and operating renewable energy 

facilities. Consequently, using the purchased land and equipment to any end 

different from this is an unreasonable proposition, which cannot be construed 

as “significant potential mitigation”. For the same reason, selling such assets is 

not in Claimant’s interest, as it is not a technology dealer or a real estate 

agency. 

177. Imposition of a duty of attempt to mitigate losses would subject Claimant to 

entirely new risks, as it would inevitably require performance in an area in 

which it has no practice. 

iii. Loss of profit from planned ahead further solar projects 

178. Lastly, Mr. Kovič estimates that Claimant should be awarded for damages due 

to revenue loss from several additional photovoltaic projects that would come 

into existence in the following years. Ms. Priemo rejects such parameters, 

arguing there is no documentary material that support the veracity of these 

plans.  

179. From the beginning, it was clear that Claimant was not interested in 

constructing a single solar plant in Respondent’s territory, on the contrary, 

planned to build a network of solar energy plants. In 2012, Claimant had 

already 14 projects in different stages of completion130 and intended to expand 

even further, as atested by Claimant’s local manager.131 All the earnings 

Claimaint would have collected for its whole plants, current or future ones, 

shall be taken into considerating when stablishing the damages. 

                                                 
129 PO2, cl. 26. 
130 Projects Alfa and Beta, as well as 12 others. 
131 PO2, cl. 28/ p.59 
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180. Thus, Respondent shall be held accountable for Claimant’s breach of 

expectancy and loss of profit inflicted by the new regulations in the amount of 

€765,835. 

B. MR. KOVIČ’S CHOSEN RATE FOR INTEREST AND FUTURE DISCOUNT SHOULD 

BE APPLIED BY THE TRIBUNAL 

181. Calculation of the damages Respondent inflicted on Claimant calls for 

assessment of all the revenues Claimant would have earned under the 

circumstances before breach. That value shall be discounted of the earnings 

Claimant will profit under the present framework. The outstanding balance 

represents the loss endured by Claimant. 

182. The most feasible and accurate method for the prediction of a future value is 

the Discounted Cash Flow (“DCF”)132. The DCF uses future free cash flows 

projections and discounts to arrive at a present value estimate, which is used to 

evaluate the potential of an investment. Such method is highly 

recommended133, since its projections employs many variables that most 

accurately simulate a future scenario. It bears emphasizing that Respondent 

never challenged the valuation method used by Claimant’s Expert. On the 

contrary, in her Report, Ms. Priemo used the same method. The Tribunal is 

therefore asked to take the same method into consideration. It is also 

undisputed that the same rate should be used to increase past sums and to 

deflate future ones. 

183. The Experts diverge solely on the issue of the discount rate applicable to the 

Cash Flow. This is evidenced, for instance, because Revenue Losses of Project 

Beta on both Reports were equal (€16.614), whereas the NPVs of such losses 

as of 1 January 2013 are quite different134. 

184. As further demonstrated, Claimant’s Expert used, in his calculation, the 

Weighted Average Cost of Capital (“WACC”)135 provided in the Dataset, 

unchallenged so far. 

                                                 
132 The method in determining a value composed by the realistically expected cash inflow of an enterprise 

minus a reasonably projected cash expenditure, further discounted of a factor that reflects the devaluation 

of money with time and inflation, aside from cost of capital [Guidelines, Art. IV.6]. 
133 Kantor, p. 132. 
134 The formula for determining NPV is: “Revenue Loss/(1+Ratio)^(Period+-0,5)” 
135 WACC = E/V*Re + D/V*Rd*(1-Tc), where Re = cost of equity; Rd = cost of debt; E/V = % of 

financing in equity; E/D = % of financing in debt; and Tc = corporate tax rate. 
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185. Mr. Kovič’s financial expertise secures his position the only qualified 

professional in these proceedings136 to provide the Tribunal with the most 

reasonable projection available for awarding Claimant damages in an 

appropriate amount. He takes all necessary precautions to reach an 

indemnification that, at the same time, would not under-compensate nor over-

compensate Claimant, as both of these as problems that face arbitration 

tribunals and are equally adverse.137 

186. One of WACC’s formula elements is the “cost of capital”138, which can be 

identified as ‘the minimum rate of return which the company must earn on its 

assets if it to attract and hold capital without dilution of existing 

investments’.139 It reflects the gradual paying back of funding sources 

financing a business, and it varies accordingly with the risk to which such 

funding is subject. 

187. In order to repay the risk of investments, the cost of equity – the retribution to 

the investors – is necessarily higher than cost of debt – the business’s financial 

obligations with third parties140 –, considering the nature of such obligations. 

The equity costs are higher than those of debt, since equity holders will only 

share profits after outstanding debts are liquidated. In other words, the WACC 

takes into consideration all the costs and profits necessary to the business to 

flourish during periods of time.  

188. Mr. Kovič’s utilization of the 8% discount rate is correct, since no other factors 

in the present case distinguish Claimant’s projected profit discrepancy and the 

NPV of losses. 

189. On the other hand, Ms. Priemo, in her analysis, uses only Claimant’s cost of 

equity (12%) as the discount ratio. Her approach fails to consider that 

Claimant’s financial structure141 excludes possibility of survival on equity 

funding alone. Revenue is only possible if equity and debt are linked and 

together. 

                                                 
136 Mr. Kovič is a professor of economics, therefore is able to predict financial patterns, as futures 

revenues. On the other hand, Ms. Priemo is an accountant, whose activity focuses in transactions of a 

financial nature and subsequently summarizing, analyzing and reporting them, not predicting nor 

projecting financial patterns, both essential to evaluating losses. 
137 Dellepiane, p. 357 
138 Capital means debt and equity. 
139 Roseman, p. 55. 
140 Ibid. 
141 In the Dataset, the Project financing is composed by: 50% of debt and 50% of equity. 
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190. Moreover, the equity costs do not consider the tax rate applicable to the 

company (20%)142, meaning they discount, in future cash flow, the taxes to be 

paid, taking them as part of the damages to be compensated. 

191. In conclusion, the WACC in the only appropriate discount rate for the present 

case, since it reflects Claimant’s financial structure and avoids both under and 

over compensation. 

 

                                                 
142 Dataset. 


