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STATEMENT OF FACTS 

PARTIES TO THE DISPUTE 
 
1. Claimant, Vasiuki LLC, is a renewable energy company incorporated under the laws of 

the Federal Republic of Cogitatia (“Cogitatia”).  

2. Respondent, the Federal Republic of Barancasia (“Barancasia”), is a state deemed to be 

an emerging market and party to the Agreement between Cogitatia and Barancasia for the 

Promotion and Reciprocal Protection of Investments (“CB BIT”). 

3. Both countries joined the EU in 2004.  
 
BARANCASIA’S CLIMATE AND ENERGY INITIATIVES 
 
4. Beginning in 2007, Barancasia began making strides to meet EU climate and energy 

targets. In 2009, Vasiuki became aware of Barancasia’s goals after monitoring the 

country’s legislative process and purchased land plots in Barancasia in order to launch a 

solar project (“Alfa”). 

5. In 2010, Barancasia adopted LRE, aimed at encouraging the development of renewable 

energy technology, improving security and diversification of energy supply, and 

protecting the environment. The LRE provided that the production of energy from 

renewable energy sources would be encouraged by state measures until the share of 

energy generated reached a pre-determined target of 20%. To achieve this, it fixed 

general feed-in tariffs at 0.44 EUR/kWh applicable for twelve years to renewable energy 

providers who received a license from the national energy regulator (BEA). 

6. Though Vasiuki’s application for a license for the Alfa project was denied, the BEA 

approved a license for the company’s second project (“Beta”). In order to build on the 

efforts of its Alfa and Beta projects, Vasiuki decided to launch twelve additional 

projects.  In pursuit of this aim, the company borrowed substantial sums of money from 

banks, acquired several land plots, and obtained construction permits.  In mid-2012, 

Vasiuki obtained licenses from the BEA for the development of all twelve facilities with 

the approved 0.44 EUR/kWh feed-in tariff. 
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GOVERNMENTAL MEASURES 
 
7. By the beginning of 2012, claims surfaced that the LRE was threatening the sustainability 

of the economy. Government officials argued that the twelve years of guaranteed profits 

available under the LRE amounted to an unfair windfall and an unsustainable energy 

support scheme, which was financed from the state budget.  As such, if all applications 

for licenses for feed-in tariffs were approved, up to 15% of state revenues would need to 

be diverted to finance the feed-in tariffs. 

8. In January 2013, the Barancasian Parliament adopted an amendment to the LRE, 

allowing for the review and adjustment of the feed-in tariffs by the BEA annually. This 

led to a subsequent recalculation of the feed-in tariff to 0.15 EUR/kWh, applicable 

retroactively to the beginning of the year. 

9. By the time this amendment had been adopted, Vasiuki had already made substantial 

investments, borrowed money, bought land plots, hired personnel, and paid considerable 

advances for equipment in order to support the twelve new facilities. 

THE BIT DISPUTE 
 
10. After joining the EU in 2004, Barancasia announced its intention to terminate its Intra-

EU BITs in 2006. In 2007, Barancasia notified Cogitatia of its intention to terminate the 

Cogitatia-Barancasia BIT.  As late as 2010, there was no formal response from Cogitatia 

to Barancasia’s intention to terminate the BIT. 

11. In 28 November 2008, Barancasia removed the BIT with Cogitatia from the Ministry of 

Finance website. 

12. In 5 May 2012, the Prime Minister of Barancasia proclaimed the government’s successful 

 termination of Intra-EU BITs. 

PROCEDURAL HISTORY 
 
13. 20 April 2014: Vasiuki notified Barancasia’s Ministry of Foreign Affairs of its dispute 

with Barancasia and its intention to pursue legal remedies under the BIT if the dispute 

was not resolved to Vasiuki’s satisfaction. Barancasia declined negotiations. 

14. 2 November 2014: Vasiuki submitted a Req. Arb. to the LCIA pursuant to Art. 8 of the 

BIT. 

15. 5 November 2014: Arbitration began per Art. 1.1(vi) and 1.4 of the Rules.  
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16. 21 November 2014: Barancasia submitted its ARfA. 

17. 20 February 2015: The Arbitral Tribunal issued Procedural Order No.1. 

18. 20 June 2015: The Arbitral Tribunal issued Procedural Order No. 2. 

19. 6 September 2015: The Arbitral Tribunal issued Procedural Order No. 3. 
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PART I: JURISDICTION AND ADMISSIBILITY 
 

I. THE TRIBUNAL HAS JURISDICTION TO HEAR THE PRESENT CASE  
 
26.  Pursuant to Article 8 of the CB-BIT, both Claimant and Respondent have agreed to arbitrate the 

present case before the Tribunal, as Respondent has provided prior consent to refer any legal 

dispute in connection with an investment to the Tribunal1 and Claimant submitted a request for 

arbitration.2 

Bearing the burden of proof,3 Claimant will demonstrate that the [A] the CB-BIT remains valid 

since it was not properly terminated in accordance with the requirements of VCLT; [B] and 

therefore the Tribunal has jurisdiction ratione materiae over Claimant’s investment as well as [C] 

ratione personae over the Claimant in accordance with the relevant provisions under the CB-BIT 

and general international law.   

A. The CB-BIT Was Not Properly Terminated  
 

27. As a preliminary matter, in order to analyze the dispute-resolution mechanism of the CB-BIT, it 

must first be established that the CB-BIT is still in force and has not been terminated.  Under the 

VCLT, there are several different conditions under which the termination of a treaty is 

permissible, including: (1) when the treaty contains a termination provision and a contracting 

party acts in conformity with that provision4; (2) all contracting parties agree to do so5; and (3) 

where parties to a treaty conclude a later treaty that relates to the same subject matter.6  None of 

these conditions are present here. Firstly, the CB-BIT has not been terminated in conformity with 

its terms and secondly, Cogitatia did not provide the necessary consent for termination of the 

CB-BIT. Thirdly, the CB-BIT was not implicitly terminated with the conclusion of the EC 

Treaty, as (a) the treaties do not relate to the same subject matter; (b) there is no indication that 

Cogitatia intended for the CB-BIT to be superseded by the EC Treaty; and (c) the treaties are not 

incompatible.  Fourthly and alternatively, Claimant’s investments are protected for ten years 

after the termination of the treaty. 

1. The CB-BIT Was Not Terminated Properly Because Respondent Failed to Act in 
                                                
1 Art. 8(5); Al-Bahloul, ¶122. 
2 RfA, p. 1-5 
3 Canfor, ¶176 
4 VCLT Article 54(a) 
5 VCLT Article 54(b) 
6 VCLT Article 59 
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Conformity with the Terms of the BIT’s Termination Clause  
 
28.   The CB-BIT remains valid since it has not been terminated pursuant to its own terms in 

accordance with VCLT Art. 54(a). Under VCLT Art. 54(a), a treaty may be terminated pursuant 

to the terms of the treaty. An attempt to terminate a treaty that is not “in complete conformity 

with the provisions of that treaty will be of no effect under Art 54,”7 and thus the treaty remains 

in force.8 (emphasis added) 

29. Respondent’s attempt to terminate the CB-BIT was not effective,9 as it was not in conformity 

with the provisions of the treaty.  Article 13(1) of the CB-BIT provides a termination provision 

that states,  

“[t]his Agreement shall remain in force for a period of ten years. Thereafter, it shall remain in 
force until the expiration of a twelve month period from the date either Contracting Party notifies 
the other in writing of its intention to terminate the Agreement.”  

 
The CB-BIT has a fixed minimum duration of ten years from the date it was entered into force 

with a right to terminate that after this term. Use of such language in a BIT, “implies a period 

during which [termination] is not possible. The ability to [terminate] is therefore postponed until 

the end of this period.”10   

30. Thus, based on the parties’ explicit agreement, the right to terminate the CB-BIT could not be 

invoked until August 1, 2012, as the treaty was entered into force on August 1, 2002.11  

Accordingly, Respondent’s written notification to Cogitatia of its intent to terminate the treaty 

does not comport with explicit terms of Article 13(1), as the notice was sent on 28 September 

2007,12 which was more than four years premature.   

31. Respondent’s written notice also failed to meet the procedural requirements set forth in Art. 65 

of the VCLT, which serve as a safeguard against the unilateral termination of treaties.13  In order 

to properly terminate a treaty the following procedural requirements of VCLT Art. 65 must be 

met: 

(1) a party must notify the other parties of its claim for terminating the treaty.  The 
notification must indicate the measure proposed to be taken with respect to the treaty and 

                                                
7 Dorr, pp. 945-962. 
8 Id.  
9 Annex 7.1 
10 Paulus, , p. 132 
11 Art. 13; Procedural Order No. 2 ¶ 1 
12 Annex No. 7.1 
13 Dörr, supra note 7, at 113.2 
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reasons therefore. 
 

(2) a party must be given a minimum of three months to protest the claim. 
 
32. In the present case, the notification that Respondent sent to Cogitia on 20 September 2007 

informing the country of its intent to terminate the CB-BIT did not provide any reasons for the 

termination of the treaty,14 as required under Article 65(1).  Thus, Respondent failed to terminate 

the BIT in conformity with its provision, and the treaty remains valid and applicable to 

Claimant’s claim. 

2. The CB-BIT Was Not Terminated, as Cogitatia Did Not Provide Consent for 
Termination 
 

33. Respondent could not terminate the CB-BIT prior to the expiry of its ten-year term without the 

consent of Cogitatia, which was not given. Pursuant to VCLT Art. 54(b), a treaty may be 

terminated at any time with the consent of all the parties.  Here, there is no evidence that 

Cogitatia ever provided its consent to terminate the CB-BIT.15  Respondent even acknowledged 

on 21 November 2010 that the treaty was still in force, as Cogitatia had not confirmed 

termination of the CB-BIT.16  Because the VCLT does not recognize a general unilateral right to 

terminate a treaty, Respondent’s notice17 and proclamation by its Minister of Foreign Affairs in 

the Barancasia Financial Times18 could not terminate the BIT.  Thus, the BIT is still in force and 

applicable to Claimant’s dispute. 

3. The BIT Was Not Terminated As A Result of Cogitatia and Barancasia’s Accession 
to the EU 

 
34. Cogitatia and Barancasia’s accession to the EU did not by operation of VCLT Art. 59 

automatically or implicitly terminate the CB-BIT.   While the VCLT does not provide for the 

automatic termination of a treaty,19 Art. 59 of the VCLT stipulates that a treaty may be implicitly 

terminated if the parties to it conclude a later treaty relating to the same subject matter and  

(i) it appears from the later treaty or is otherwise established that the parties 
intended that the matter should be governed by that treaty; or  
 

                                                
14 Annex No. 7.1 
15 Annex No. 7.2, Statement of Uncontested Facts ¶ 31 
16 Statement of Uncontested Facts ¶ 31  
17 Annex No. 7.1 
18 Annex No. 8. 
19 Eureko, ¶ 235 
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(ii) the provisions of the later treaty are so far incompatible with those of the 
earlier one that the two treaties are not capable of being applied at the same 
time. 
 

33. Hence, for VCLT Art. 59 to apply, the accession of Cogitatia and Barancasia to the EU through 

the conclusion of the EC Treaty (now the Treaty on the Functioning of the European Union, 

“TFEU”) would have to constitute a new agreement between the States (a) covering the same 

subject matter as the CB-BIT.  It would also need to be established that (b) the parties intended 

for the EC Treaty to terminate the CB-BIT or (c) that the two treaties are so widely incompatible 

that they cannot be applied at the same time.  

34. Tribunals have generally rejected the argument from respondent EU Members that pursuant to 

Art. 59 the conclusion of the EC Treaty terminates intra-EU BITs.20  Likewise, in this case, the 

Respondent cannot satisfy any of the conditions set forth in VCLT Article 59 to implicitly 

terminate the BIT and, thus the CB-BIT remains valid. 

a. The CB-BIT and EC Treaty do not cover the “same subject matter” 

35. The CB-BIT and EC Treaty do not cover the “precise same subject matter,”21 as the CB-BIT is 

aimed at guaranteeing investment protections in the host state22 and the EC Treaty concerns 

aspects of foreign direct investment that relate to investment liberalization.23 “Two treaties can 

be considered to relate to the ‘same subject matter’ only if the overall objective of these treaties 

is identical and they share a degree of general comparability.” 24  Thus, there must be more than 

a “minor overlap or incidental overlap” between the treaties.25 

36. Investment tribunals have typically found that the EC Treaty and intra-EU BITs do not cover the 

“same precise subject matter,”26 despite both seeking to promote cross-border investment and 

establish a framework for those investments.27 BITs mainly concern the guarantee of specific 

protections for foreign investments in a host state, while the EC Treaty is primarily aimed at 

                                                
20 Eastern Sugar, ¶128; Oostergetel ¶ 73; R.J. Binder, ¶ 66;  Eureko, ¶ 233. 
21 Eastern Sugar, 160-161; 164 
22 Annex 1 CB-BIT Arts. 5-8 
23 TFEU Art. 207; Andrea Biondi, p. 330 
24 Oostergetel, ¶79 
25 Eureko, ¶ 242 
26 Eastern, ¶ 160 
27 Id. at ¶¶ 160-165; Oostergetel supra note 20 at ¶ 76,77. 
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eliminating obstacles to cross-border economic activity.28 Indeed, tribunals have found that the 

BITs establish extensive legal rights and duties for investors that are not replicated in EU law.29 

It is on this basis that the tribunal in Eureko v Czech Republic determined that a BIT and the EC 

Treaty did not have substantial overlap and thus did not cover the “same subject matter.”30  

37. An even more significant distinction between BITs and the EC Treaty is that BITs allow foreign 

investors to bring claims in arbitration directly against the host.31   Notably, tribunals have placed 

special emphasis on the availability of arbitration under the BIT’s investor–state dispute 

resolution mechanism.  According to the Eastern Sugar tribunal, it is “most essential provision 

of [BITs]” that offers “the best guarantee that the investment will be protected against potential 

undue infringements by the host state.”32  Such a guarantee is not available under EU law.33   

38. Here, the CB–BIT provides for specific guarantees for investor’s investment in the host country 

that extend well beyond those afforded by the EU law,34 including guaranteed fair and equitable 

treatment in the host country, full protection and security, a prohibition on expropriation and 

most importantly an investor-state dispute resolution mechanism.35    

Therefore, as in Eureko v. Czech Republic, it cannot be established that the CB-BIT and the EC 

Treaty relate to the same subject matter.36 

b. The parties did not intend for the EC Treaty to replace the BIT 

39. There is no evidence to demonstrate that the parties intended for the CB-BIT to be terminated by 

the provisions of the EC Treaty.   In order to satisfy the second condition set forth in Art. 59, it 

must be plainly established that both parties to the CB-BIT have a common intention for the EC 

Treaty to result in the termination of the agreement.37 While Respondent has made numerous 

attempts to unilaterally terminate the CB-BIT,38 there is no evidence to indicate that Cogitatia 

ever supported or intended for the BIT to be terminated by the EC Treaty. Moreover, neither the 
                                                
28 Christian Tietje, Bilateral Investment Treaties Between Member States (Intra-EU-Bits); see also Jan 
Oostergetel at ¶ 75; Eastern Sugar ¶ 160-161; 164. 
29 Eureko ¶245; see also Eastern Sugar BV ¶¶159-165; Oostergetel ¶¶ 75-77 
30 Eureko at ¶¶ 245, 258-262 
31 Oostergetel ¶ 77; Eastern Sugar BV ¶¶ 165-166 
32 Eastern Sugar BV  ¶¶ 165-166 see also Eureko ¶ 264 
33 Eastern Sugar BV ¶¶ 165-166 
34 Eureko, ¶¶ 259-262; 264 
35 Annex 1 CB-BIT Arts. 5-8 
36 Id. at  ¶ 258-262 
37 Eastern Sugar BV ¶¶ 167 
38  
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EC Treaty nor CB-BIT itself explicitly provides for the termination of the CB-BIT.   Rather, the 

plain language of Art. 10 of the CB-BIT indicates that the parties’ original intent was to 

supplement the treaty with any subsequent agreements that they entered into, including the EC 

Treaty. 

Consequently, it cannot be said that it is implicit in the text of the EC Treaties that Respondent 

and the Netherlands intended that it should supplant the BIT. 

c. The CB-BIT is not incompatible with the EC Treaty  
 

40. The provisions of the CB-BIT are not incompatible with the EU legal regime, specifically Article 

207 of the Treaty on the Functioning of the Union.  Like in Eastern Sugar, both treaties deal with 

“different but complementary” aspects of investment.39   

41.   Through TFEU Art. 207 (formerly EC Treaty Art 118) the EU has exclusive competence over 

foreign direct investment (“FDI”) as part of the common commercial policy.  However, it does 

not provide the EU with exclusive competences for all issues covered by the Member States’ 

BITs.40 Article 207 TFEU restricts the definition of FDI to “investments in which investor 

acquires a lasting interest in and a degree of control over the undertaking he invests in, in the 

performance of an economic activity.”41  By contrast, the CB-BIT supplies a much broader 

definition of investment that encompasses “every kind of asset invested in connection with 

economic activities by an investor.”42 The CB-BIT also does not attach a durational requirement 

to the definition of investment.43 Furthermore, the competences under Article 207 TFEU may be 

found to be limited to investment liberalization and, therefore does not encompass investment 

protection.44   Thus, “as EU law stands today, the EC Treaty does not exhaust the field of 

investment protection.”45 In light of these differences, the requirement that “the two treaties are 

not capable of being applied at the same time” is not satisfied.46 As stated in Eureko, “the later 

                                                
39 Eastern Sugar BV ¶ 169 
40 Markus Krajewski,  p. 112 ; Lorenza Mola, p. 15 ; Joachim Karl, p. 425; Jan Ceyssens, pp. 274-75. 
41  
42 Annex No. CB-BIT Art. 1 
43 Id. 
44  
45 Oostergetel ¶ 79 
46 VCLT Art. 59(b)  
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treaty must have more than a minor or incidental overlap with the earlier treaty.”47 Such overlap 

is not present in this case. 

41. The CB-BIT also does not conflict with the principles of non-discrimination principle and 

prohibition of privileged commercial partnerships among Member States envisaged in the EU 

law.  As the Tribunal in Eureko explained: 

If the BIT gives rights to the Netherlands and to Dutch investors that it 
does not give to other EU countries and investors, it will be for those other 
countries and investors to claim their equal rights. But the fact that those 
rights are unequal does not make them incompatible.48 [emphasis 
added]. 
 

42. Even if, the investor protections afforded under the CB-BIT are found to violate EU law, 

“this is not a reason for cancelling [c]laimant’s rights under the BIT,” 49 as “it is not for 

an arbitral tribunal to cancel rights created by a valid treaty in order to safeguard a State 

party against the possibility that it might one day decide to apply the treaty in a way that 

could violate its obligations under one or more other later treaties.”50  This point is 

echoed by the Oostergal tribunal, which stated   

there is no doubt that a state cannot unilaterally withdraw its offer to 
submit an investment dispute to arbitration after the investor has made its 
investment in reliance on this promise, as this would result in a complete 
violation of the investor’s legitimate expectations.51 
 

Accordingly, the accession of Cogitatia and Barancasia to the European Union did not terminate 

the CB-BIT under VCLT Article 59.   

4. Even if Terminated, the BIT Protects Claimant’s Investments for 10 Years After the 
Date of Termination 

 
43. Regardless of if the CB-BIT is terminated, the treaty protects Claimant’s investments for an 

additional 10 years after the date of any termination.   The survival clause applies irrespective of 

the ground of termination.52 Thus, as the tribunal in Eastern Sugar noted, the implied termination 

of the CB-BIT through accession does not terminate “the continuing effect expressly guaranteed 
                                                
47 Eureko ¶ 242 
48 Eastern Sugar, ¶. 168. 
49 Eureko ¶ 266.  
50 Id. at ¶ 267. 
51 Oostergetel ¶ 95 
52 Commentaries on Selected Model Investment Treaties OUP Oxford, Jan 17, 2013 By Chester 
Brown pg. 589 n. 235 
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by [the survival clause in] Art. 13 (3) of the treaty.” 53 

 
Art. 13 (3) of the CB-BIT reads as follows 

 
investments made prior to the termination of the Agreement, the provision of this 
Agreement shall continue to be effective for a period of ten years from the date of 
termination. 

 
Hence, investments such as the Claimants, made before the termination date are ensured the 

continued protection of the treaty for a period of ten years.     

44. As previously mentioned, Article 13(1) of the CB-BIT provides a fixed minimum duration of ten 

years from the date it entered into force, which was 1 August 2002,54 and a right to terminate the 

treaty after this term.  Consequently, the CB-BIT could not legally be terminated until 1 August 

2012.55  Thereafter, Art. 13 (2) requires that the CB-BIT 

remain in force until the expiration of a twelve month period from the date 
either Contracting Party notifies the other in writing of its intention to 
terminate the Agreement. 

 
Based on the explicit provisions of Art. 13, Respondent’s notice of termination could not be 

legally effective until August 1, 2012, and thus the treaty would have remained in force until 

August 1, 2013. 

Accordingly, Claimant’s investments for its PPPs would qualify for continued protection under 

the BIT as they all were commenced before 1 August 2013.   

45. Claimant’s land purchases, in connection with its renewable energy operations were procured in 

200956 and 2011.57 Both of Claimant’s PPPs, Alfa and Beta, were operational by 2011.58 

Claimant, also in 2011, acquired construction permits for its renewable energy projects.59 

Additionally, Claimant obtained licenses from the BEA on 1 July 2012 to construct and operate 

twelve PPPs.60 Thereafter, Claimant ordered the necessary equipment and commenced 

                                                
53 Eastern Sugar, ¶ 175 
54 Art. 13; Procedural Order No. 2 ¶ 1 
55 Art. 13 (1) 
56 Uncontested Statement of Facts ¶ 12 
57 Procedural Order No. 2  ¶ 11 
58 Uncontested Statement of Facts ¶¶ 13; 23 
59 Uncontested Statement of Facts ¶ 27; Procedural Order No. 2  ¶ 11 
60 Uncontested Statement of Facts ¶ 33 
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construction on the twelve PPPs.61 Thus, as all of Claimants investments were made prior to the 

date that the CB-BIT could be terminated, these investments are ensured the continued protection 

of the BIT until August 1, 2012. 

B. The CB-BIT's Dispute Resolution Clause Has Not Become Inapplicable Under Art. 
30 Of The VCLT 

 
46. Barancasia and Cogitia’s accession to the EC Treaty did not invalidate the CB-BIT’s dispute 

resolution provision under Article 30(3) of the VCLT, as the particular provisions of CB-BIT 

and EC Treaty do not relate to the same precise subject matter and the CB-BIT’s dispute 

resolution provision is compatible with EU law.62 VCLT Article 30(3) is concerned with 

situations of incompatibility between particular provisions of earlier and later treaties relating to 

the same subject-matter,”63 and reads as follows 

(3) When all the parties to the earlier treaty are parties also to the later treaty but the 
earlier treaty is not terminated or suspended in operation under article 59, the earlier 
treaty applies only to the extent that its provisions are compatible with those of the 
latter treaty.  

 
47. In the present case, these conditions have not been met and therefore VCLT Article 30(3) is not 

applicable.  First, the investment dispute resolution provision in CB-BIT Art. 8 and EC Treaty 

Art. 292 (now Art. 344 TFEU) do not “relate to the same subject matter.”64 Article 344 TFEU 

provides the EU with exclusive jurisdiction over disputes between Member-States, not investor-

to-State disputes. In Eastern Sugar, the tribunal determined that  “the fact that [the EC Treaty] 

does not provide for a possibility for an investor to sue a host state directly, and that in 

international arbitration this is an essential feature of most bilateral investment treaties, is in 

itself sufficient to reject the . . .equivalence argument.”65 Tribunals in Eureko and Oostergetel 

have also reached similar conclusions.66 

48. Second, as discussed within the context of Article 59(b), the CB-BIT’s dispute resolution 

provision is not incompatible with the provisions of the EC Treaty.  Tribunals have repeatedly 

noted that there is no rule in EU law that prohibits investor-State arbitration.67  Further, the 

                                                
61 Uncontested Statement of Facts ¶ 33; 36 
62 Eastern Sugar ¶ 160 
63 Eureko,  ¶¶ 250; 269 
64 VCLT Art. 30(3) 
65 Eastern Sugar ,¶ 165 
66 Eureko, ¶ 274; Oostergetel ¶¶ 75-77 
67 Eureko , ¶274; European American Investment Bank AG (EURAM) v. Slovak Republic, ¶ 259 
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Eureko tribunal explained that, “transnational arbitration is a commonplace throughout the EU, 

including arbitrations between legal persons and States . . . It cannot be asserted that all 

arbitrations that involve any question of EU law are conducted in violation of EU law.”68 

Accordingly, VCLT Article 30 does not deprive the Tribunal of jurisdiction in this case because 

the EC Treaty does not render the CB-BIT ineffective. 

C. The Tribunal Has Jurisdiction Ratione Materiae Pursuant to CB-BIT 
Art. 1   

 
49. Following the customary rules of treaty interpretation outlined in the VCLT, the Tribunal should 

only employ the  “broad, asset-based” definition of “investment” set forth in Article 1 of the CB-

BIT [1] in determining its jurisdiction.  Applying such a broad definition of investment, would 

qualify all of Claimant’s investments relating to its development of photovoltaic power plants in 

Barancasia as protected investments under the CB-BIT [2].  While satisfying the objective 

definition of investment is not mandatory in this case, should the Tribunal adopt this definition, 

Claimant submits that its investments meet all the necessary requirements [3]. 

1. The Tribunal Should Rely Only on to the CB-BIT’s Definition of Investment to 
Determine Its Jurisdictional Scope 
 

50. In accordance with Article 31 of the VCLT, the CB-BIT’s plain language definition of 

investment must be given effect and solely relied upon to establish ratione materiae jurisdiction 

in this dispute.   Article 31 of the VCLT mandates that “[a] treaty shall be interpreted in good 

faith in accordance with the ordinary meaning to be given to the terms of the treaty in their 

context and in the light of its object and purpose.”  In following these principles of treaty 

interpretation, tribunals have consistently recognized that it is the language of the BIT that 

should be used to determine ratione materiae jurisdiction and not external requirements.69  

51. In Mytilineos v. Serbia, the tribunal found that, “the only requirements that have to be fulfilled in 

order to confer ratione materiae jurisdiction on [the] [t]ribunal are those under the BIT.”70  

Tribunals in Rompetrol v. Romania, Chevron Corp. and Texaco Petrol. Corp. v. Ecuador, CMS 

Gas Transmission Co. v. Argentina, and Abaclat and Others v. Argentine Republic have reached 

similar conclusions, applying the BIT definition of investment in order to determine whether the 

                                                
68 Eureko, ¶274 
69 Rompetrol ¶83 
70 Mytilineos ¶ 120;  
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ratione mateiae requirements for jurisdiction were met.71  

As legal scholar Katia Yannaca-Small explains,  

Investment treaties are drafted in an open-ended fashion so as to protect all assets, and 
tribunals hearing alleged treaty breaches in cases governed by non-ICSID arbitration 
rules typically rely on the four corners of the investment treaty—and its definition of 
investments—without necessarily resorting to other criteria or tests to determine whether 
a given asset should qualify as an investment under the treaty.72 
 

52. Respondent may assert that the tribunal refer to other objective criteria, like the Salini factors, to 

determine jurisdiction ratione materiae.73 While such criteria may be useful as “flexible 

guidelines,” they do not constitute mandatory requirements for jurisdiction.74  This was echoed 

by the tribunals in Pantechniki75 as well as Biwater v. Tanzania, which found that “there is no 

basis for a rote, or overly strict, application of the four Salini criteria in every case. These criteria 

are not fixed or mandatory as a matter of law.”76  

53. Moreover, the “[t]ribunal cannot in effect impose upon the parties a definition of ‘[i]nvestment’ 

other than that which the parties to the [treaty] have agreed. . .it is not open to the tribunal to 

order other requirements which the parties could themselves could have added but which they 

omitted to add”77  In any case, Claimant submits that an objective definition should only be 

considered within the context of ICSID arbitral proceedings.78  Indeed, the UNICTRAL tribunal 

in White Industries concluded that the Salini test was inapplicable to non-ICSID arbitral 

proceedings, because it was developed to determine the existence of investment under the ICSID 

Convention.  Moreover it imposes “a higher standard than simply resolving whether there is an 

“investment” for the purposes of a particular BIT.”79 Thus, the tribunal should establish ratione 

materiae jurisdiction based solely on the definition of investment in the BIT and not apply any 

additional jurisdictional restrictions, which are neither mandatory nor necessary in this dispute.80 

2. The BIT’s Broad-Based Definition of Investment Encompasses Claimant’s 

                                                
71 Rompetrol ¶ 83; Chevron Corp, ¶ 177; CMS, ¶¶ 71-72; Abaclat, ¶ 344; 
72 Katia Yannaca-Small, p. 250,  
73 Salini, ¶ 52 
74 Ambiente, ¶479 
75 Pantechniki,¶ 36 
76 Biwater Gauff, ¶¶312-316 
77 Saluka, ¶241 
78 Id. at 117; White Industries, ¶¶7.4.8 -7.4.9.   
79 White Industries, ¶¶7.4.8 -7.4.9.   
80 Petrobart Limited, ¶69. 
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Investments  
 
53. The land purchases, construction permits, licenses, equipment, and loans that Claimant acquired 

for the development of its photovoltaic projects constitute an investment within the meaning of 

Art. 1 BIT. 

Article 1 of the BIT defines an “investment,” broadly as 

every kind of asset invested in connection with economic activities by an 
investor of one Contracting Party in the territory of the other Contracting 
Party in accordance with the laws and regulations of the latter  

 
It also contains an illustrative list of assets that fall within the definition of investment, which 

includes:  

(a) movable and immovable property; 
 
(c) claims to money or to any performance under contract having a financial value 

associated with an investment; 
 

(d) know-how; and 

(e) any licenses and permits pursuant to laws, including the concessions to search for, 
 extract, cultivate or exploit natural resources.81 

 
It is undisputed that the land purchases,82 construction permits,83 equipment,84 know-how85 and 

licenses86 that Claimant acquired for the development of its photovoltaic projects, constitutes an 

investment as they fall within the enumerated categories listed in Article 1 of the CB-BIT.  

Where a BIT defines investment as “every kind of asset” and provides an illustrative, list of what 

constitutes an investment, there can be “no special problems in interpreting such a clause if the 

investment...is covered by one of the illustrative categories.”87   

54. However, this Article also contains the phrase “investment...includes in particular, though not 

exclusively…,’ which clearly indicates that the list is intended by the parties to be non-

                                                
81 CB-BIT Art. 1 
82 Uncontested Statement of Facts ¶ 12; 27; 36 
83 Id. ¶¶  27; 36 
84 Id. ¶¶  33;36 
85 Id. ¶  23 
86 Id. ¶  33 
87 Dolzer  



MEMORIAL FOR THE CLAIMANT PATHAK 

19 
 

exhaustive.88   

Thus, while not explicitly listed in the CB-BIT, the loans Claimant procured to construct PPPs in 

Barancasia constitute a covered investment under Art.1’s broad asset-based definition.  This type 

of definition “may cover assets and activities that go beyond what is traditionally included in the 

notion of foreign direct and indirect investment.”89  As an UNCTAD study has found, a BIT 

stating that “investment includes ‘every kind of asset’ suggest[s] that the term embraces 

everything of economic value, virtually without limitation.”90  Such a definition is 

distinguishable from the more restrictive asset-specific definition that expressly limits its scope 

by including or excluding a set of particular assets.91   

55. Tribunals have characterized definitions of investment that are similar to Article 1 of the CB-BIT 

as being “very broad,” finding that “the reference to ‘every kind of asset’ is ‘[p]ossibly the 

broadest.’”92 In Fedax v. Venezuela the tribunal held that such language as that used in Article I 

of the CD-BIT indicated “that the [c]ontracting [p]arties to the [a]greement intended a very broad 

meaning for the term ‘investment.’”93  Moreover, the tribunal recognized this broad approach to 

the definition of investment as “the standard policy of major economic groupings such as the 

European Communities.”94   

56. Thus, in this case, the definition of investment is so broad that it would encompass “the widest 

possible economic activities,”95 including loans.  In Sempra, the tribunal found that loans that 

qualified as an investment under the BIT as they were part of the financing arrangements for that 

investment.96  The tribunal explained that “[u]nder the broad definition of investment contained 

in the [t]reaty, loans are generally to be considered a protected investment.”97  Like the claimant 

in Sempra, Claimant has procured loans in order to finance its development and operation of 

PPPs in Barancasia and thus they qualify as a protected investment under the CB-BIT.98 

Further, Claimant’s investment in Barancasia complied with the laws and regulations of that 
                                                
88 Mytilineos Holdings, p. 69. 
89 Id. at ¶ 106, see also UNCTAD, p. 119. 
90 UNCTAD, p. 119. 
91 Mytilineos Holdings, ¶133 
92 Bayindir, ¶ 113. 
93 Fedax ¶ 32. 
94 Fedax ¶34. 
95 Mytilineos Holdings, ¶¶108-109 
96 Sempra, ¶214-216 
97 Id. 
98 Statement Of Uncontested Facts ,¶ 27, 36 
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state, as there are no facts that demonstrate that its investment was illegal.  

Consequently, Claimant submits that all of its photovoltaic operations are qualified investments 

under the CB-BIT  

3. In any event, Claimants Investments Meet the Objective Criteria Required  
 

57. It is generally recognized that there is no uniform definition of what constitutes an investment in 

international law.99  While the ICSID Convention does not provide a definition for investment, 

ICSID arbitral tribunals have identified a series of objective criteria to determine whether an 

activity constitutes a protected investment.  Though Claimant argues that the objective criteria 

should not be applied in this case, Claimant’s investments would qualify under these criteria if 

the tribunal were to examine them.  

58. ICSID tribunals have set forth the following objective criteria for an activity to be considered an 

“investment”: (a) a certain duration; (b) a substantial contribution; (c) the existence of 

operational risk; and (d) a contribution to the economic development of the host state.100 

Notably, the Tribunal in Pantechniki determined that two criteria of the objective characteristics 

of an investment, “a certain duration” and “a contribution to the economic development of the 

host state”, are “unacceptably subjective.” 101 Nevertheless, Claimant’s investments satisfy all of 

the objective factors.  

a. Claimant’s investment satisfies the certain duration criterion  
 

59. Neither the ICSID Convention nor the BIT specify the duration required for an allocation of 

resources to qualify as an investment.  While tribunals have held that projects with a minimum 

duration between two and five years satisfy the duration criterion,102 other tribunals have opined 

that, “it is the intended duration period that should be considered to determine whether the 

criterion is satisfied.”103   In making such a determination, the “entire or overall operation” must 

be assessed including the contract period, actual construction and the warranty period on the 

work.104 

60. In the case at bar, it is clear that Claimant’s investments were intended to be of significant 
                                                
99 Prabhash, pp. 217–235 
100 Salini, ¶¶ 53-58; Fedax, ¶ 43; MHS, ¶ 108; Saipem, ¶¶ 99-102; Patrick Mitchell v. DRC, ¶¶ 23-48; SGS 
v. Pakistan, ¶133. 
101 Pantechniki,¶ 36 
102 Salini, ¶ 54; MHS, ¶111. 
103 Deutsche Bank, ¶ 305. 
104 Saipem, ¶ 110-114. 
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duration, as evidenced by the long-term licenses it procured for its photovoltaic plant 

operations.105  These licenses guaranteed feed-in tariffs to renewable energy providers for twelve 

years from the date the license was issued.106  Therefore, Claimant’s investments would have 

satisfied the two-year threshold had Respondent not covertly amended Article 4 of the LRE, 

which allowed for it to “impose a draconian reduction of the tariff,” with retroactive effect.107  It 

is also notable that Claimant has operated the other renewable energy projects it owns in 

Barancasia for years.108    

Consequently, Claimant’s investment exceeds the minimum duration period of two years. 

b. Claimant has made a substantial contribution 

61. Claimant has made a substantial contribution with the development and operation of its PPPs.  

Tribunals have recognized that a contribution can be made in cash, know-how, equipment, 

personnel and services. 109 For example, in the cases of Bayindir and Salini the tribunals found 

that the claimants’ contributions in know-how, equipment, personnel and finances satisfied the 

criterion of substantial commitment.110  However, tribunals have acknowledged that there is no 

requirement of minimal contribution.111 

62. Indeed, in this case, it is indisputable that Claimant has made a substantial contribution, as the 

PPPs required loans and heavy capital investment in order to purchase land plots and equipment 

as well as hire qualified personnel.112  Moreover, Claimant used its know how to implement the 

PPP operations in Barancasia “faster and more efficiently.”113  

Thus, Claimant has satisfied this criterion. 

c. Claimant’s investments involve an element of risk 

63.     Claimant has fulfilled the criteria of assumption of risk. While investment risks must be higher 

than normal commercial risks,114 tribunals have acknowledged that the very existence of an 

                                                
105 Statement Of Uncontested Facts ¶ 14-17; 33 
106 Annex No. 3; Statement Of Uncontested Facts ¶ 17. 
107 Statement Of Uncontested Facts ,¶ 34,35 
108 Annex No. 9; Statement Of Uncontested Facts ¶ 4 
109 Consortium R.F.C.C., ¶ 61; LESI, ¶ 73(i); MHS ¶ 109. 
110 Bayindir, ¶137 
111 Société Générale, ¶ 36. 
112 Statement Of Uncontested Facts ¶¶ 27,36 
113 Statement Of Uncontested Facts ¶ 23 
114 Caratube, ¶352. 
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investment dispute may serve as an indication of risk.115  As the risk criterion has been 

interpreted so broadly, the threshold to satisfy this requirement is low.  For instance, the tribunal 

in Bayindir recognized that the risk of changes in production costs demonstrated the requisite 

element of risk.116   

64.     Here, Claimant has been exposed to high commercial risks in developing its photovoltaic 

projects in Barancasia. Specifically, Claimant has been subjected to drastic changes in 

production and operation117 costs because of surreptitious amendments to Barancaisa’s state 

legislation and policies.118  

Accordingly, the substantial risk that Claimant was exposed to satisfies the third objective 

criterion. 

d. Claimant’s investments have contributed to the economic development of the 
host state  

 
65. The criterion that an investment contributes to the economic development of the host state has 

been satisfied in this case.  Tribunals have generally found that the criterion that an investment 

contribute to the economic development of the host state could not be questioned when it is 

connected with the development of infrastructure.119  In the same vein, Claimant’s investments 

serve the Barancasian public interest.  Claimant is providing a source of renewable energy that 

not only helps alleviate Barancasia’s concern over the security of its energy supplies, but also 

helps the State meet ambitious EU climate and energy targets.120  Its projects have also provided 

a source of energy to remote applications not well served by conventional generation and 

transmission resources.121  Moreover, the operation of these facilities has brought jobs to the 

region.122  Accordingly, Claimant’s investment in PPPs meets the requirement of contribution to 

the host state’s development.  

Consequently, all the characteristics of the investment are present in the case. 

                                                
115 Fedax ¶40 
116 Bayindir ¶136. 
117 Statement Of Uncontested Facts ¶ 36 
118 Statement Of Uncontested Facts ¶ 34,35 
119 Salini; Saipem S.P.A. ¶145 
120 Statement of Uncontested Facts ¶ 7 
121 Statement Of Uncontested Facts ¶ 4 
122 Id. at ¶ 36 
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D. The Tribunal Has Jurisdiction Ratione Personae Pursuant To BIT Article 1 
 

66. The Tribunal also has jurisdiction ratione personae over this dispute since Claimant satisfies the 

requirements to qualify as an investor under the CB-BIT.  Art. 1 of the CB-BIT defines an 

investor as, “any natural or legal person of one Contracting Party who invests in the territory of 

the other Contracting Party.”  Under Art. 1 of the CB-BIT, the term legal person means, “any 

entity incorporated or constituted in accordance with, and recognized as legal person by its laws, 

having the permanent seat in the territory of that Contracting Party.”  In the case at bar, 

Claimant, is an LLC that was incorporated under the laws of the Cogitatia in 2002.123   There are 

no facts that the company’s permanent seat is not within Cogitia.  Accordingly, Claimant 

qualifies as an investor under the BIT, which means the tribunal has rationae personae 

jurisdiction over this dispute.  

II. THE ASSERTED CLAIMS ARE ADMISSIBLE BEFORE THIS TRIBUNAL 
 
67. Claimant submits that its claims are admissible for arbitration since [A] Claimant should not be 

required to comply with the six month cooling off period as specified in the BIT, as Barancasia 

has declined to engage in negotiations with Claimant to resolve the dispute; and [B] the 

prescribed time period for negotiation is not a jurisdictional requirement.  

B. The Circumstances Of This Case Are Such That Claimant Need Not Wait Until Six 
Months To Commence Arbitration Proceedings 

 

68. The Tribunal should find that it has jurisdiction despite Claimant’s initiation of arbitration 

proceedings prior to the prescribed six-month waiting.  Art. 8 of the CB-BIT stipulates that 

arbitration may only be initiated after a six-month waiting period has elapsed from the date in 

which written notice of the dispute was provided.  During this six-month waiting period, the 

parties to the dispute are to “if possible” make a good faith effort to negotiate a settlement.124  

Respondent has not fulfilled this obligation.  

69. Arbitration tribunals have found that they have jurisdiction, despite the non-satisfaction of 

prescribed waiting periods in BITs when there was no evidence that negotiations would have led 

to settlement.125  Particularly, tribunals have taken this position in cases where sufficient notice 

of the dispute has been provided to the host state and that host state declines negotiations or 
                                                
123 Id. at ¶ 3  
124 CB-BIT Art. 13  
125 Request for Arbitration, p. 2 
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shows no interest in settling the dispute.126  In Lauder v. Czech Republic, the tribunal waived the 

waiting period because the respondent had not accepted the claimant’s invitation to enter into 

negotiations nor responded to the claimant’s original notice of dispute.127  It found that, under 

such circumstances, abiding by the waiting period would “amount to an unnecessary, overly 

formalistic approach which would not serve to protect any legitimate interests of the [p]arties.”  

The tribunal in SGS v. Pakistan reached a similar conclusion, finding that the respondent had 

shown no interest in entering into negotiations with the claimant during the waiting period.128  

70. Further, as explained by the tribunal in Biwater Gauff v. Tanzania,  

non-compliance of a waiting period does not preclude the tribunal from 
proceeding if it would have curious effects, including forcing the claimant 
to do nothing until time elapsed, even where further negotiations are 
obviously futile or settlement obviously impossible for any reason and 
forcing the claimant to recommence an arbitration started too soon.129 

 

Here, Claimant provided written notice of the dispute to Barancasia’s Ministry of Foreign 

Affairs, Ministry of Economics, and Energy Authority on 20 April 2014 and was open to any 

good faith efforts by Respondent to remedy the dispute.130   However, Respondent has not only 

declined negotiations,131 but has also failed to respond in any manner to Claimant’s original 

notice of dispute prior to the filing of its request for arbitration more than five months later.132  

Such inaction for more than five months is an explicit demonstration of Respondent’s 

unwillingness to follow the BIT’s dispute resolution requirements. Hence, the Tribunal should 

waive the required six-month waiting period.  

B. The Six-Month Waiting Period Is Not A Jurisdictional Requirement 
 

71. In applying BIT negotiation clauses such as Art. 8 of the BIT, international arbitration tribunals 

have repeatedly held that waiting periods are properly construed as “procedural and directory in 

nature, rather than jurisdictional and mandatory.”133 

                                                
126 Bayinder, ¶¶ 97–102; Link-Trading Joint Stock, pp. 5–6 
127 Lauder, ¶¶ 187–91 
128 SGS v. Pakistan, ¶184 
129 Biwater Gauff, ¶343 
130 RFA p. 2 
131 Id. 
132 RRFA, p. 1 
133 Biwater Gauff, ¶ 343; see also SGS v. Pakistan ¶ 184; Ethyl Corp. ¶ 84; Lauder ¶¶ 187, 190–191; 
Wena p. 891. 
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72. This point is underscored in Lauder v. Czech Republic, where the tribunal explicitly stated that 

“[it]...consider[ed] that [the] requirement of a six-month waiting period [was] not a jurisdictional 

provision, i.e. a limit set to the authority of the Arbitral Tribunal to decide on the merits of the 

dispute, but a procedural rule that must be satisfied by the Claimant.”134  In coming to this 

conclusion, the tribunal cited Ethyl Corp v. Canada, which outlined that “the purpose of the of 

this rule is to allow the parties to engage in good-faith negotiations before initiating 

arbitration.”135 

Moreover, as noted by the tribunal in SGS v. Pakistan  

 
[t]ribunals have generally tended to treat consultation periods as directory and procedural rather 
than as mandatory and jurisdictional in nature.136 

 
Accordingly, the Tribunal should construe the negotiation clause in Article 8 as a procedural 

requirement that does not bar its jurisdiction. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
                                                
134 Lauder, ¶¶ 185, 187. 
135 Lauder; Ethyl Corp., ¶¶74-88 
136 SGS v. Pakistan, ¶ 184 
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PART II: MERITS 
 
III. RESPONDENT’S LRE-RELATED REGULATORY MEASURES AMOUNT TO A 

VIOLATION OF ITS FET STANDARD OBLIGATIONS UNDER ART. 2(2) OF 
THE CB-BIT. 

 
73. Claimant’s argument as to whether Respondent violated its FET obligations proceeds in 

arguendo that the CB-BIT between the parties is in fact still effective. Should the 

Tribunal decide that the CB-BIT is valid, Claimant submits Respondent has breached the 

FET standard articulated in Art. 2(2) by amending the LRE and subsequently reducing 

the established feed-in tariffs.  “[T]he precise meaning [of the FET standard] must be 

established on a case-by-case basis....The threshold must be defined by the Tribunal, on 

the basis of the wording of the BIT, and bearing in mind a number of factors.”137  

74. Claimant submits that Respondent has failed to accord FET to Claimant’s investments 

(A), as its conduct: frustrated Claimant’s legitimate expectations (B), demonstrated 

arbitrary and discriminatory execution of regulatory measures (C), and exhibited bad 

faith (D).  

A. Respondent Failed To Accord FET To The Investments of Claimant 

75. Based on internationally defined FET obligations, foreign investors can expect that a host 

state will act in a reasonable and consistent manner. This is imperative because foreign 

investors must know any and all laws and rules that govern its current and future 

investments. Investors must also be aware of the ultimate goals of the relevant policies 

and administrative practices or directives so that they can plan their investment 

operations and comply with such regulations. 

1. Respondent Has Failed To Comply With The Terms Of Art. 2(2) Under 
Both The ‘Plain Meaning Approach’ And The ‘International Minimum 
Standard’ 

 
76. At least two different views have been advanced as to the precise meaning of the term 

“fair and equitable treatment” in investment relations: (1) the plain meaning approach; 

and (2) equating fair and equitable treatment with the international minimum standard.138  

   a. The plain meaning approach 

                                                
137 Lemire. ¶ 284 
138 UNCTAD, p 10  
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77. Under the plain meaning approach, the term FET is given its plain meaning; thus, when a 

foreign investor has an assurance of treatment under this approach, a straightforward 

assessment by the Tribunal must be made as to whether a particular treatment meted out 

to that investor is both “fair” and “equitable”.139 “A treatment will thus be fair when it is 

free from bias, fraud or injustice; equitable, legitimate ... not taking undue advantage; 

disposed to concede every reasonable claim; and by the same token, equitable treatment 

is that which is characterized by equity or fairness ... fair, just, reasonable.”140  

78. Claimant submits that the Tribunal should use the plain meaning approach to analyze 

Respondent’s repeated failure to accord Claimant FET, as this approach is consistent with 

accepted rules of interpretation under international law. Moreover, there appears to be no 

judicial decisions on the precise meaning of the fair and equitable standard.  This lack of 

judicial interpretation implies that FET is so readily understood that it has not generated 

significant differences of opinion and States are agreed on the meaning of the term.141     

79. Further, because all international investment cases brought before the LCIA contain a 

FET standard element, with no explicit definition of fair or equitable, it can be argued 

that States agree that the term is to be interpreted in its literal sense.142   

80. Finally, there is no evidence that parties to the agreement are to interpret FET standards. 

Instead, it is argued that the provision is included in agreements for interpretation by a 

third party in dispute settlements.143  Thus, in the case of a dispute resolution such as this, 

“both  sides may present their subjective views on the requirements of the fairness and 

equity  standard in the particular case, but the third party is called upon to apply an 

objective standard.”144 

     b. International minimum standard 

81. According to the international minimum standard, which is linked to CIL, foreign 

investors are entitled to a certain level of treatment, and any treatment that falls short of 
                                                
139 Id. 
140 S. Vasciannie, p. 99. 
141 UNCTAD p. 11 
142 Id. 
143 Id. 
144 Id. 
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this level gives rise to liability on the part of the State.145  Claimant asserts that if the 

parties had actually believed that the FET standard was interchangeable with the 

international minimum standard (IMS), it would have been explicitly included in the 

agreement.             

82. However, Art. 2(2) of the BIT explicitly refrains from mentioning of any link between 

FET, international minimum standards, or CIL.  Moreover, Art. 2 of the CB-BIT does not 

refer to international law, CIL, or the minimum treatment standard. Thus, there is no 

reason to limit its application to the customary international law minimum standard. 

 

  2. Respondent Failed To Act Transparently 

83. A foreign investor has a universally-accepted expectation that the host state will act in a 

 consistent manner, free from ambiguity and transparently in its relations with the foreign 

 investor.146 The purpose of such transparency is to allow the foreign investor to be aware, 

 in advance, of any regulations that will govern its investments, as well as the goals of 

 relevant policies and administrative mandates, so that it can plan its investment and act in 

 compliance of such regulations.  

84. In the current case, Claimant carefully monitored the developing environmental 

initiatives of Respondent for years prior to entering the country’s market.147 Further, 

Claimant kept  abreast of the adoption of the LRE, ensuring that it applied for applicable 

licenses and followed proper protocol.148 Respondent, however, failed to act transparently 

in November 2012, when private hearings were held before the BPEC, in which only 

specially invited representatives of the renewable energy industry and certain stakeholder 

groups were permitted to present testimony to the Parliament regarding the future of the 

LRE.149 Claimant was not invited to participate in this dialogue, and in January 2013, the 

BP adopted the amendment to Art. 4 of the LRE, allowing the BEA to annually review 

feed-in tariffs for adjustments as it deems proper.150 

                                                
145 Id.  
146 Tecmed ,¶154. 
147 Statement of Uncontested Facts ¶8. 
148 Id. 
149 Id. ¶34. 
150 Id.  
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85. Respondent’s failure to include all stakeholders, including Claimant, in this preliminary 

meeting, demonstrates a failure to act transparently and prevented Claimant from 

properly planning for the lowered feed-in tariffs and lowered profitability margins. 

 3. The Requirement To Grant Procedural And Administrative Due Process   
  And The Prohibition Of Denial Of Justice 
 
86. CIL and various international tribunals recognize the link between FET and elements of 

due process; specifically, administrative and judicial due process.151  The tribunal in 

Waste  Management v. Mexico defined a violation of FET as  

involv[ing] a lack of due process leading to an outcome which offends 
judicial propriety – as might be the case with a manifest failure of natural 
justice in judicial proceedings or a complete lack of transparency and 
candor in an administrative process.152  

 
87. Likewise, the tribunal in S.D. Myers v. Canada stated that FET, “among other elements, 

included the international law requirements of due process.”153  Denial of due process 

also occurs when the State prevents the investor from accessing its  legal system.154 Thus, 

when the State modifies key legislation without allowing affected stakeholder the 

opportunity to participate in the process, it violates the FET.155 Here, Respondent held 

secret meetings to discuss the renewable energy sector subsidies without inviting key 

members of the industry to participate in the discussions.156 As a result of these meetings, 

an amendment to the LRE and subsequent tariff reduction, directly affect Claimant’s 

profitability and future investments. 

B. Respondent Has Frustrated Claimant’s Legitimate Expectations 
 

88. One of the core elements of FET is the legitimate expectations of the foreign investor. It 

is commonly accepted that only the legitimate expectations of the foreign investor at the 

time the investment was made will warrant protection under the FET standard.157  

                                                
151 Benedict Kingsbury p 13. 
152 Waste Management, ¶ 98. 
153S.D. Myers, ¶ 134. 
154 Iberdrola Energia S.A., ¶¶ 443-444; see also, J. Paulsson, p. 44. 
155 Waste Management, ¶ 98. 
156 Statement of Uncontested ¶ 34 
157 C McLachlan, 234; Philip Morris, ¶¶ 4-7. 
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89. At the time of the investment, Respondent made specific representations which Claimant 

objectively and reasonably relied upon. First, Respondent adopted the LRE, which 

included general feed-in tariffs for renewable energy providers158 and set the tariff at 0.44 

EUR/kWh.159 Second, the LRE guaranteed that feed-in tariff announced at the time of 

issuance of a license would be valid for twelve years.160 Applicant relied on both this 

feed-in tariff rate and tweleve year guarantee when making its application for a license 

from the national regulator.  

90. Claimant argues that Respondent’s unilateral amendment of the LRE frustrated its 

legitimate expectations regarding subsidies. While Respondent may argue that it has a 

sovereign right to modify its domestic legislation, international norms and FET specify 

that changes to legislation are only possible so long as they do not affect the investor’s 

legitimate expectations.161 Here, Respondent unilaterally altered the terms of the LRE, 

undermining Claimant’s expectations that it had a tariff of 0.44 Eur/kWh for a term of 

twelve years. 

1. Claimant Based Their Investment On Respondent’s Regulatory Plan 

91. The ability to expand its operations was an essential precondition of the Claimant’s 

decision to invest in Barancasia.  In Achmea v. Slovak Republic I, the Tribunal found that 

the host State’s “de-liberalization” of the Slovak health insurance market violated the 

FET standard in the Netherlands-Slovakia BIT.162 While it never expressly referred to the 

concept, the Achmea tribunal’s finding on FET is principally based on the protection of 

the investor’s expectations. Specifically, the tribunal emphasized that (a) the ability to 

distribute profits was an essential precondition of claimant’s decision to invest; (b) had 

claimant’s management had been aware of a real possibility that a ban on profits was 

about to be introduced, the investment would not have been made; (c) while the 

Claimant’s management were aware of the possibility of reforms being introduced, they 

were not aware such reforms would include a ban on profits that would prevent the 

                                                
158 Article 1 of LRE, Annex No. 3. 
159 Statement of Uncontested Facts ¶ 21. 
160 Article 4 of LRE, Annex No. 3. 
161 Micula, ¶ 529. 
162 Achmea, ¶¶ 285-286. 
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realization of  any profits from their investment.163 Similarly, here, if Claimant had 

known that the BP would amend its twelve year tariff rate guarantee, it would not have 

expanded its photovoltaic projects.   

92. Alternatively, even if Claimant were aware that the twelve-year tariff rate guarantee 

could fluctuate, it is unlikely that they were aware that such adjustments would be son 

substantial as to lead to the dissolution of profits for its business. 

93. Finally, the retrospective effect of the amendment and new feed-in tariff rates alter the 

 scope of Respondent’s obligations under the LRE; and tribunals have overwhelmingly 

 held that a host State has a duty to adhere to its contractual obligations. 

 2. Respondent Violated Its Contractual Obligations 

94. Amending the LRE and reducing the feed-in tariffs undermined Claimant’s legitimate 

 expectations based on Respondent’s 2010 legislation. Acts of the legislative branch, 

 especially if they constitute a drastic alteration of the legal environment, are capable of 

 establishing a violation of FET.164 Tribunal jurisprudence has long determined that 

The expectation of the investor is undoubtedly ‘legitimate’(...), if the host 
State has explicitly assumed a specific legal obligation for the future, such 
as by contracts, concessions or stabilization clauses on which the investor 
is therefore entitled to rely as a matter of law.165 
 

95. In this case, Respondent adopted the LRE in 2010, providing fixed feed-in tariff rate of 

 €0.44/kWh and guaranteeing the applicable rate for twelve years.166  Relying on these 

 representations, Claimant filed for, and received its license for its second project, Beta, in 

 that same year. Based on the reasonable expectation that the subsidies would continue at 

 the same rate, and relying on the terms of the license issued, in 2012 Claimant again filed 

 for, and obtained licenses for the development of twelve additional PPPs with the same 

 fixed tariff. 

96. Respondent’s amendment to the LRE, and subsequent adjustment to the feed-in tariffs, 

took effect in January 2013 and had retrospective effect on all licenses previously 

obtained under the original law and with the original twelve year guarantee.  

                                                
163 Id. at ¶ 280 
164 Klager, p 247. 
165 Suez, ¶ 231. 
166 Uncontested Statement of Facts, ¶17. 
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Respondent’s failure  to abide by its own contractual terms constitutes a blatant breach of 

contract, in violation  of the FET standard.  

 
C. Respondent Demonstrated Arbitrary Execution of LRE-Related Regulatory 

Measures 

  1. Arbitrary Measures 

97. A host State violates international law if it arbitrarily impairs the private rights of 

foreigners, even through a legislative act.167 The Restatement (Third) of the Foreign 

Relations Law of the U.S. defines “an arbitrary act” as an act that is unfair and 

unreasonable, and inflicts serious injury to established rights of foreign nations168 

[emphasis added]. Art. 2(2) of the BIT protects investors from unjustified and 

discriminatory measures; and it reads: “Neither Party shall in any way impair by 

unreasonable or discriminatory measures the management, maintenance, use, enjoyment 

or disposal of investment in its territory of nationals of the other Party”169 [emphasis 

added]. 

98. As stressed in Saluka, the standard of reasonableness requires showing that the State’s 

conduct bears a relationship to some rational policy.170 Here, the feed-in tariffs were 

reduced by approximately 50%, an amount far greater than that needed to align its public 

policy  aims with its budgetary concerns.171 Further, there is no evidence demonstrating 

that Respondent took other measures to alleviate budgetary concerns prior to reducing the 

feed-in tariffs and breaching thousands of contracts with renewable energy operators. 

Therefore, amending the LRE and reducing the feed-in tariffs was not supported by any 

“rational” policy aim. 

99. Further, the failure of the Parliament to engage private sector leaders in the amendment 

of the LRE, and secret meetings regarding the subsequent amendment, indicate an 

arbitrary modification of the law by Respondent. Respondent’s failure to include all 

                                                
167 OECD Working Papers, n. 127. 
168 Restatement 3d,, ¶ 712, n. 11  
169 Annex No. 1 
170 Saluka, ¶460 
171 ., Procedural Order No.3, ¶ 1. 
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foreign investors in the discussion demonstrates that Respondent was not concerned 

about finding  a fair and equitable solution for all parties. 

  2. Respondent failed to act in good faith  

100. According to Art. 31(1) VCLT, a FET clause must be given its ordinary meaning, 

 consistent with the overall object and purpose of the BIT.172 Under the FET standard, the 

 basic obligation of a host state is to, among other things, act in accordance with the 

 principle of good faith.173  

The principle of good faith requires parties to a transaction to deal 
honestly and fairly with each other, to represent their motives and 
purposes truthfully and to refrain from taking unfair advantage that might 
result from a literal an unintended interpretation of the agreement between 
them . . . .174  

101. Claimant stresses that Respondent’s amendment to the LRE and subsequent lowering of 

 the feed-in tariff were aimed at reducing government expenditures, without taking into 

 consideration Respondent’s contractual obligations with Claimant or other foreign 

 investors in the renewable energy industry. 

102. Further, the retroactive effect the amendment has on previously executed contracts is a 

 novel concept, not typical of the Barancasian Government’s legislative process.175 

103. Finally, there was no recorded attempt to involve Claimant in discussions regarding the 

 issues allegedly brought on by the LRE and high fixed feed-in tariff rates. Meetings were 

 held in private, with only limited participation by selected stakeholders. 

104. Considering the above, Respondent has abused its sovereign power in order to alter its 

rights and obligations arising out of Claimant’s investment. It has also frustrated 

Claimant’s legitimate expectations based upon the contractual breach and term 

modifications, as well as the instability of the legal framework.  These arbitrary measures 

undertaken by Respondent amount to a material violation of the FET standard and a 

failure  on the part of Respondent to act in good faith. 

IV. THE TRIBUNAL SHOULD GRANT CLAIMANT’S REQUEST FOR SPECIFIC 
 PERFORMANCE  
 
                                                
172$Newcombe/Paradell, p. 265. 
173 Waste Management, ¶138; CMS, ¶ 280. 
174 Good Faith, pp.107-109. 
175 Annex No. 3 
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A. Respondent’s Actions Were Not Necessary For Barancasia To Meet Its 
Economic Objectives  

  
105.  CIL recognizes six circumstances that preclude wrongfulness for conduct that would 

otherwise be a breach of an international obligation.176 These circumstances include: 

consent, self-defense, countermeasures, force majeure, distress, and necessity. Necessity 

is most applicable in the current case.  Legal scholar Marie Christine Hoelck 

Thjoeernelund defines 

[n]ecessity as a circumstance precluding wrongfulness must fulfill very strict 
requirements to be considered as a valid excuse for the non-performance of an 
international obligation. 177  
 

106. ICSID Tribunals and the ICJ have established that “all conditions governing necessity 

must be cumulatively satisfied."178 Claimant submits that Respondent has not 

cumulatively satisfied the necessary requirements to invoke the defense of necessity 

because it: (1) has not suffered a grave and imminent peril; (2) contributed to the crisis; 

and (3) could have adopted alternative measures to deal with the crisis. 

Further, Art. 25(1) of the DASR defines necessity as   

“the condition where an otherwise unlawful act is performed because such 
act, (a) is the only way for the State to safeguard an essential interest 
against a grave and imminent peril; and (b) does not seriously impair an 
essential interest of the State or States towards which the obligation exists, 
or of the international community as a whole.”179   

 
107. Respondent alleges that it took actions pursuant to its necessity and essential interests 

through two interrelated instances: the threat of strikes by Barancasian teachers over 

salary issues and an allegedly unsustainable feed-in tariff rate.  Claimant submits, 

however, that such minimal inconveniences do not constitute a crisis or impairment to the 

essential interests of the Barancasia.180 

1. Barancasia’s Barancasia fails to meet the requirements outlined in Art. 25 of the 
DASR because the country is currently operating normally 

 

                                                
176 See also, DASR, Art. 25.  
177 Thjoeernelund, p. 433-34. 
178 CMS p. 330 
179$Id. 
180 Statement Uncontested Fact ¶$36.$ 
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108. Barancasia may argue that in June 2012 when teachers of Barancasia organized national 

strikes demanding an increase of salaries and educational funding, it presented a grave 

and imminent peril to the country.  However, tribunals have rejected similar arguments.  

For instance, in CMS Gas Transmission Company v. Argentine Republic, Argentina 

argued that it faced an economic crisis that included an unstable government, 

devalutation of the peso, and mass exodus of foreign investors. CMS argued that 

Argentina had not fulfilled the conditions required under Art. 25 of the DASR. While the 

tribunal recognized that the crisis was severe, it rejected Argentina’s argument that the 

crisis involved a “grave” and “imminent” peril.  Further, the tribunal held that 

Respondent had failed to establish that it had not contributed to the emergency, because 

though there was a financial crisis “Art. 25 is an excuse which is only relevant once it has 

been decided that there has otherwise been a breach of those substantive obligations.” To 

successfully meet this element the state must show that its interest was threatened at the 

time protective measures were taken; and the threat to the interest is serious and 

proximate.181  

109. Baracancasia’s interest was not threatened at the time that any measures were taken.182 

Barancasia has failed to show that it did not contribute to the crisis.183 Barancasia’s 

interest was not serious or proximate for it to be contributed to the economic crisis it 

caused. 184In fact, Barancasia contributed to the crisis when it adopted the LRE and set 

the subsidy amount above sustainable levels.185 Barancasia exacerbated its crisis when 

the BEA denied Claimant’s license for the Alfa project. 186Respondent claims that the 

fixed feed-in tariff rate is only applicable to projects post-LRE adoption; however, the 

LRE does not contain such a limitation.187  

2. Even If Barancasia Is Found To Be Undergoing An Emergency,  
Barancasia Cannot Use This As An Excuse When It Caused The 
Emergency Through Its Own Actions  

 

                                                
181 Martinez, p. 158-59.  
182 Statement of Uncontested Facts, p. 22, at 16.  
183 Statement of Uncontested Facts, p. 22, at 24. 
184 Id. 
185 Statement of Uncontested Facts, p. 21, at 14. 
186 Statement of Uncontested Facts, p. 22.  
187 Statement of Uncontested Facts, p. 22, at 23.  
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110. The defense of necessity is inapplicable if the state has contributed to the crisis.188  

BaraUnlike the Respondent in LG&E v. Argentina, Barancasia is not experiencing 

periods of high unemployment, lack of access to health care, or deaths from looting and 

rioting.189  Moreover, it is precluded from invoking the necessity defense because it has 

contributed to its current economic crisis by:  

(i) underestimating the popularity of the LRE subsidy program; 

(ii) miscalculating the impact that the feed in tariff would have on its budget; and 

(iii) overestimating the capacity of its national electricity grid capacity. 

1. Barancasia Should Have Adopted Less-Restrictive Measures To Deal With Its 
Potential Emergency In Accordance With The BIT And CIL  
 

111.   States may not utilize a necessity defense when there are other means available; even if 

those other means are “more costly or less convenient”.  In Sempra Energy International 

v. Argentine Republic, Argentina pleaded an exemption from liability due to a national 

emergency or state of necessity under domestic law, general international law, and the 

BIT. 190 The tribunal held that even if emergency legislation became necessary in this 

context, legitimately acquired rights could still have been accommodated by means of 

temporary measures and renegotiation.191 The rights of Barancasia could have been 

accommodated by means of temporary measures, rather than the termination of the CB-

BIT. As further seen in the Sempra case, where Argentina initiated modifications of the 

licenses without compensation and related matters, and pesification of the tariffs under 

Emergency law, these measures could have been implemented by Barancasia as 

temporary measures. 192  

112.  Other alternatives could have included a restructuring of the economic system and 

implementing other government polices than the LRE.193 As such, because Respondent 

could have taken the alternative actions listed above instead of dramatically amending the 

                                                
188 DASR Art. 25 
189 LG&E p. 234-235 
190$ILC, see note 96. 
191$Id.$ 
192 Id. 
193Statement of Uncontested Facts, p. 22, at 15, 16.  
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LRE, Claimant submits that Respondent is precluded from invoking necessity on this 

basis. 

B. Barancasia’s Actions Were Not Excused As Protection Of Essential 
Security Interests Because The Situation Did Not Threaten International 
Peace Or Security.  

 
113.  Barancasia was not authorized to breach the BIT for the maintenance of international 

peace or security as noted in Art. 42 of the VLCT.  

 “The validity of a treaty or of the consent of a State to be bound by a 
treaty may be impeached only through the application of the present 
Convention. The termination of a treaty, its denunciation or the 
withdrawal of a party, may take place only as a result of the application of 
the provisions of the treaty or of the present Convention. The same rule 
applies to suspension of the operation of a treaty.” 194 

 

Art. 11, Essential Security Interests, of this BIT states  

“[n]othing in this Agreement shall be construed to prevent either 
contracting party from taking measures to fulfill its obligations with 
respect to the maintenance of international peace or security.”195   
 

114.  It is important to note that unlike such articles in other BITS extended to both 

international and domestic essential security, the CB-BIT limits the essential security 

excuse to situations that threaten the international peace and security. Barancasia may not  

argue that teachers on strike equates to a need to take measures combating international 

peace or security, because as the ICSID has stated, “[e]conomic crises do not fall within 

the concept of ‘essential security interests.’”196 Further, the plain meaning of Art. 11 of 

the CB-BIT limits the usage of the essential security excuse to instances that threaten the 

international peace and security.  

115.  Even if the tribunal were to consider that the continuation of the payment of the original 

LRE tariff rate, as a trigger for a national crisis, nothing in the facts indicate this would 

have any impact on the international peace or security.  

C. Respondent’s Actions Are Not Exempted On The Basis That They Were 
Necessary For Barancasia To Meet Its Energy Renewal Objectives.  

                                                
194 VCLT, Art. 42.  
195$Id.  
196$ICSID, see note 70, 98. 
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116. Respondent’s actions are not a justifiable means of meeting EU directives. The 

mechanisms to promote the directives for EU countries call for joint renewable energy 

support schemes and energy renewal projects; reinforcing Barancasia and Vasiuki’s 

collaboration to achieve the EU renewable energy directive.  The Sustainable Energy for 

All (SE4ALL), a subset of the EU energy objectives, has three main objectives by 2030: 

(1) to ensure universal access to modern energy services; (2) to double the global rate of 

improvement in energy efficiency; and (3) to double the share of renewable energy in the 

global energy mix.197 SE4ALL is similar to the implementation of the LRE in that it 

applies to Barancasia as an initiative of the EC that seeks to promote sustainable energy 

throughout the EU. A component of the initiative allows for a country to comply with the 

sustainability criteria through national systems or voluntary schemes recognized by the 

EC. Schemes are mostly privately run but recognized as valid by the EC. Claimant’s 

projects contributed towards the privately run initiative that lead to fulfilling the EU’s 

energy renewal objectives through all three objectives of the plan. The purpose of the 

LRE was to diversify energy production. Since Respondent decided not to use Claimant’s 

services, it no longer fulfilled the purpose of the LRE since solar production of energy is 

no longer being performed by companies like the Claimant’s. 198While the Respondent 

may argue that the reduction of tariff rates through the LRE amendment were necessary 

for Respondent to meet its renewable energy objectives, the opposite is true. In fact, the 

continuation of the tariff rates and the original LRE, in fact satisfied the EU energy 

objectives, and the LRE amendment violates those objectives. Therefore, the law does 

not accomplish Barancasia’s energy renewal objectives.  

D. Respondent’s Actions Are Not Exempted On The Basis That They Were 
Necessary For Barancasia To Meet Its Non-Discrimination Principle 
Under The EU.  

 
117.  While Barancasia raises “other EU obligations” as an excuse for their violation of 

Claimant’s rights, Barancasia’s actions are in fact a violation of other EU obligations, 

especially that of non-discrimnation. The EU law requires non-discriminatory access to 
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all European companies.199 Further obligations under the EU charter include equal access 

to employment, and equality before the law that Barancasia has failed to meet. 

118.  Barancasia did not violate the rights of its teachers in order to comply with EU, but rather 

violated the EU. Barancasia did not need to terminate the BIT to comply with EU 

obligations. In the case of Commission v. Slovakia, the European Commission brought 

the Slovak Republic before the ECJ arguing that an exclusive right for transmission of 

energy into the Slovak electricity grid system granted to a Swiss company was in 

violation of EU law.200  Consequently, the European Commission requested from the 

Slovak Republic that it terminate the contract with the Swiss company. The Slovak 

Republic refused to do so, arguing that the contract was protected under the Swiss-Slovak 

BIT and the European Energy Charter (ECT). The tribunal found in favor of the Slovak 

Republic, reasoning that the country’s actions were justified as long as they were based 

on obligations under the BIT.  

119. Barancasia’s actions regarding its EU obligations do not justify a breach in the BIT 

because it implemented the LRE, which had a significant impact on the economic crisis. 

The LRE was not implemented under the BIT for purposes of EU obligations.201 

Consequently, the actions of Barancasia were not based on obligations under the CB BIT. 

 
V. BARANCASIA SHOULD PAY DAMAGES FOR ITS LOSSES AT 2.1 MILLION 

EUROS FOR THE 12 YEARS DURING WHICH THE TARIFF SHOULD HAVE 
REMAINED UNCHANGED.  

 
120. Claimant is entitled to losses for €2.1 Million as compensation for the expected damages 

 incurred due to Barancasia’s tariff adjustment. The sum of the damages encompasses the 

 twelve years the tariff was to remain unchanged pursuant to Art. 8 of the BIT. 

121. The award of damages, as a remedy to an international wrongful act, has been recognized 

as an underlying principle of international law.202 If restitution in kind is not possible, 

payment of a sum that corresponds to the value which restitution in kind would bear  

serves to determine the amount of compensation that is due.203 A choice between 

                                                
199 Charter of Rights, art. 16, 2000 O.J. C. 364, at 364/12.  
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restitution and  arbitration are provided for in Art. 43 of the DASR, provides an option 

between restitution and compensation, while excluding cases where restitution is: “a) 

materially impossible, b) would involve a breach of jus cogens, c) would involve a 

disproportionate burden on the wrong doing state and c) would seriously jeopardize the 

political independence or economic stability of the wrong doing state.”204  Pecuniary 

payment is a usual and exclusive method of reparation for an injury, the remedy must be 

commensurate with the loss suffered in order to make the injured party whole.205 State 

responsibility for an injury, and to provide reparation for that injury can arise at several 

instances: “1) at the moment  the alien receives the injury from whatever source, or 2) at 

the moment of injury by the  state agent, or 3) or only after local remedies have failed, 

which is to say ordinarily out of a denial of justice.”206  

122. Damages are awarded in breach of contract cases in order to place  the claimants in the 

 position that they would have been in, had the contract had been  performed.207 There 

 are grey areas between “direct damages,” – which can be recovered – and remote, 

 unforeseeable and speculative damages.208  

123. International arbitration precedent has applied different methods for calculating damages 

in a particular case.209 “Arbitral commissions, while often apparently taking into 

consideration the seriousness of the offense and the idea of punishment in fixing the 

amount of an award, have generally regarded their powers as limited to the granting of 

compensatory, rather than exemplary, damages.”210 Damages are categorized into two 

main key themes, lucrum cessans (gains prevented) and damnum emergens (actual loss 

suffered).211 Lucrum cessans focuses upon the amount of money that would put the 

injured party in the position he or she would have been had the contract been properly 

formed. In the context of international investment law expectation measure is the loss of 

                                                
204 Christine Gray, p. 413. 
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profits that would have been earned from the investment, but for the interference of the 

host state.212  

124. Damnum emergens compensates an individual for the losses in anticipation of 

performance  from the other party, “damages may be recovered for an amount 

representing the extent of  the investments incurred for the purposes of 

performance.”213  

125. Tribunals have established that compensation should be awarded for discriminatory 

treatment in the event of a breach. The tribunal in LG & E Energy Corp., which noted 

that: “[…] in the case of discrimination […] what is owed by the responding Party is the 

amount of loss or damage that is adequately connected to the breach.”214 The tribunal 

based  its analysis on identifying the actual loss suffered as a result of the Respondent’s 

conduct,  assessing what the unlawful acts were, and adopting a method of 

calculation that ensures  that Claimants are fully compensated for the damages 

incurred.215 

126. If the Government of Barancasia finds that restitution in kind is not possible, Claimant is 

entitled to payment of €2.1 million because the sum corresponds to the Claimant’s loss. 

At a tariff rate of  €0.44 the projected revenue for the twelve projects were €24,283 

respectively, leading to a total expected annual revenue of €291,393.216   

127. Assuming Respondent had granted the license for Alfa project, at Barancasia’s tariff rate 

of €0.44, Claimant incurs a net present value of damages that totals €120,621. The 

reduction in the tariff rate for the Beta project results in a projected loss totaling 

€123,261.  

128. Due to Claimant being granted several licenses for subsequent photovoltaic projects, it 

engaged in substantial performance such as, purchasing land plots and equipment, hiring 

personnel and borrowing money; this wasted investment totals €690,056.217 The losses to 

                                                
212 Id. at 199. 
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214$LG& E Energy Corp., Capital Corp., Int’l Inc. v. Argentine Republic, ¶ 44. 
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future projects are estimated to include the harm to future development and contribute to 

reduced revenues over a 12 year period amounting to €765,835.218 

A. The Weighted Average Cost of Capital Interest Rate of 8% is reasonable  

 

129. Mr Kovic’s use of the WACC is appropriate because it provides an accurate measure of 

the expected future costs of the unfinished photovoltaic projects and influences the IRR 

which provides an estimation of the value of each project. The WACC is considered the 

average after-tax cost of a company’s various capital sources, such as various stocks and 

bonds, common stock and any other long-term source of financing.219  

A company has two primary sources of financing - debt and equity - and, 
in simple terms, WACC is the average cost of raising that money. WACC 
is calculated by multiplying the cost of each capital source (debt and 
equity) by its relevant weight, and then adding the products together to 
determine the WACC value.220 

 
130. WACC is an input in the income approach that considers the risk of both types of 

financing to estimate the MVIC, since companies are generally financed by a 

combination of debt  and equity, MVIC is calculated by dividing the cash flow available 

to investors divided by WACC.221              

131. Discounting cash flows to equity at the WACC will lead to an upwardly-biased estimate 

of equity, while discounting cash flows to the firm at the cost of equity will lead to a 

downwardly-biased estimate of the value of the firm.222 WACC can be differentiated 

from  the IRR in that it measures the expected future cost of funds; yet it can influence 

the IRR by helping to indicate which project should be undertaken.223 Generally, a 

business project with a rate of return that is equal to or greater than a firm’s cost of 

capital is considered to be favorable.224  The WACC is considered one of the most highly 

                                                
218 Id. at ¶ 11. 
219$Jean Folger 
220 Id.  
221 Withum Smith Brown PC. 
222 Aswath Damodaran 
223$Jean Folger, Difference between IRR and WACC. 
224$Id.$ 



MEMORIAL FOR THE CLAIMANT PATHAK 

43 
 

subjective variables used in the DCF approach, as a variation in a single percentage can 

affect the amount of the resulting value.225 

132. A WACC rate is the weighted average of the costs and rates of the funds used in making 

the investment, though it is considered subjective, tribunals have utilized the WACC 

method to set the discount rate of an award.226 The Tribunal in ADC v. Hungary, found 

that the Claimant’s calculation of damages, which included a WACC of 8% was 

appropriate because revenue streams from dividends and promissory notes payments 

were subordinate to other cash flows and therefore subject to an increased risk.227 Also, 

regulated entities are associated with relatively stable cash flows and therefore do not 

require an illiquidity discount.228  

133. In Teco v. Guatemala, the tribunal found that it was appropriate to apply a WACC 

 calculation after the alleged breach had occurred.229 The tribunal found a WACC rate of 

 8.8% to be appropriate, holding that: “it is necessary to actualize the presumed damages 

 calculated by the cash flow method from the date the damages occurred until the 

 aforementioned date, making it necessary to apply an actualization factor based on the 

 EEGSA’s cost of capital represented by the WACC.”230 

134. In Walter Bau AG. v. Thailand, the Tribunal noted that the WACC method blends the 

requirements of equity holders and lenders, which allows it to be applied to cash flows 

that go to equity holders and lenders.231 Conversely, the COE method applies to cash 

flows that go equity holders only.232  

135. Barancasia’s expert, Ms. Juanita Priemo, refutes Claimant’s expert Mr. Marko Kovic’s 

WACC calculation of 8% because she attempts to discount the cash flows to equity at 

claimant’s cost of equity, arriving at a rate of 12%. However, discounting of cash flows 

to equity at the cost of equity leads to a downwardly biased estimate of the value of the 

photovoltaic projects and Claimant’s investment. Kovic’s application of a WACC at 8% 
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is appropriate because the WACC is considered the weighted cost of the rates and funds 

used in making an investment. Claimant has utilized a rate of 5% of financing from debt 

and 12% from equity.233 As found in ADC v. Hungary, a more volatile investment entity 

is subject to an increased risk and therefore requires an illiquidity discount.234                 

136. Arguably, Claimant’s WACC rate, as applied to future amounts and the interest rate of 

past  sums cannot be deemed as stable, requiring a WACC rate of 8% to be applied. 

Furthermore,  the BEA announced publicly that the fixed feed-in-tariff of 0.44 

EUR/kWh is based on the premise that the average annual return on investment should be 

8%235, this encourages the  profitability potential of the photovoltaic projects because 

the WACC and ARR rates are equal.  

B. Mr. Kovic’s Expectation Damages Calculations Using the DCF method are 
Appropriate Given The Facts Of The Case. 

  
137. Within the international legal system, experts assist triers of fact in assessing issues that 

require special knowledge beyond a common competence.236 The capabilities of an 

expert  in the Tribunal arena can range from acting discretely through assisting in 

procedural matters to acting as the final authority on matters of great importance in a 

case.237 Rule 36 of ICSID governs the examination of witnesses and experts and allows 

them to be questioned before the tribunal with the president’s discretion.238  

138. The tribunals in several arbitration cases have appointed independent financial experts to 

 demonstrate the benefits of a practice; for example the tribunal in Sempra Energy relied 

 upon the expert for a thorough, number intensive explanation of its valuation.239 

 Nevertheless, the appointment of independent financial experts is rare and tribunals tend 

 to be adequately assisted by their own experts.240 The tribunal in Compania de Aguas 

 established that tribunals have substantial discretion to rely upon expert testimony with 

 which it agrees and may disregard other testimony.241 
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139. Expert witnesses are notably found in arbitration cases where damages quantum are 

involved in issues of industry misconduct.242 Tribunals, when awarding compensation 

rely  upon the market to determine the quantum of compensation; a method of 

valuation often utilized is the DCF method.243 

140.  The DCF principle is derived from the widely accepted view that an investment’s value 

stems from the future cash flows that it is expected to produce, and therefore 

compensation  that fails to cover that lost future value is inadequate.244 “The DCF 

methodology is commonly accepted as the principal approach to valuing a claimant’s loss 

when there is a clear proof of damages and a reasonable basis for the estimation of lost 

revenues, in such a case, “going concerns” are considered a sufficient basis for the award 

of damages.”245  It is considered the “most conceptually correct method be-cause it 

captures the driving principle of valuation: value is the present worth of future 

benefits.”246  

141. In Occidental v. Ecuador, the tribunal described an adequate fair market valuation as the 

“value of a stream of net revenues, the calculation of present value...or discounted cash 

flows.247 The  tribunal found that the difference between two cash flow streams, 

discounted to the date of actual contract termination was an economically appropriate and 

reliable measure of cumulative harm that was suffered by the Claimants.248 The tribunal 

in Enron Corp. v. Argentina established that the DCF approach was a reliable method to 

be used in the case because it has been used internationally to value companies and used 

constantly by tribunals to establish a fair market value for assets and determine 

compensation for breaches in international law.249 In Compania de Aguas v. Argentina, 

the claimants contended that the DCF analysis was the preferred approach to valuation in 

modern practice where projected cash flows are reasonably capable of determination and 

are not speculative.250  
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142. Here, Mr. Marko Kovic should be considered as a qualified expert because he is a 

regulatory economist with extensive experience in the field of utility regulation. He has 

provided the tribunal with a thorough and extensive explanation for the valuation of 

Claimant’s loss. Kovic’s use of fair market valuation through the DCF method is 

appropriate because he has utilized the DCF methodology as applied in Occidental v. 

Ecuador by calculating the net present value of the losses to the Alfa and Beta project. At 

the same time, he has estimated the value of the stream of net revenues and discounted 

the reduced revenues as a result of the change of the tariff.251 Kovic employs the use of 

the WACC of 8% to future amounts and the interest rate on past sums, which has been 

recognized by tribunals as an appropriate measure of cumulative harm.252 Further, the 

DCF  is an appropriate method of calculation to account for the actual loss incurred 

from the termination of twelve additional photovoltaic projects by establishing a present 

value for Vasiuki’s foregone future benefits.  

VI. VASIUKI, LLC IS ENTITLED TO RESTITUTION 
 

A. Barancasia Has Violated The Legal Right Of Fair Treatment To Investors 
By Decreasing The Fixed Feed-In Tariff Rate And Denying The License To 
The Alfa Project, Entitling Vasiuki To Restitution. 

 
143. As articulated in Section III, the obligation of parties in investments to provide a “fair and 

equitable treatment”, though subject to various interpretations, is an “absolute, non-

contingent standard of treatment” in international law.253 Claimant is entitled to a level of 

fair and equitable treatment, and if this treatment is not provided, the Claimant is entitled 

to damages. Respondent failed to provide FET to Claimant both under the plain meaning 

approach and the international minimum standard. The LRE, which was instituted to 

provide sustainable development through the use of energy sources, detailed the 

procedures for licensing, calculation and applicability of the feed in tariff and announced 

a fixed feed in tariff rate of €0.44/kWh.  

144. Barancasia failed to provide equitable treatment to Vasiuki because the government was 

aware of the lack of sustainability of the LRE from the beginning of 2012,254 yet 
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continued to grant licenses at a fixed feed tariff rate of €0.44/kWh throughout the year255; 

and as a result, Vasiuki obtained licenses from the BEA in July 2012 to its detriment.  

 
B. Restitution Is An Appropriate Method For Vasiuki’s Loss Because It 

Establishes A Situation That Would Not Have Existed Had The Act Not Been 
Committed And Serves To Wipe Out The Consequences Of The Act. 

  
145. The PCIJ established the norm for violations of international law specifically mentioning 

the necessity of reparation256 and emphasized that reparation must wipe out the 

consequences of an illegal act in order to re-establish a situation as if the act had not been 

committed.257 Restitution is distinguished from damages compensation in that the area of 

focus is upon returning gains rather than compensation, which is a remedy to the 

plaintiff’s loss.258  

146. The underlying principle of restitution requires that:  

A State that is responsible for an internationally wrongfully act is under an 
obligation to make restitution, that is re-establish the situation which 
existed before the wrongful act was committed, provided and to the extent 
that restitution: a) is not materially impossible, b) does not involve a 
burden out of all proportion to the benefits deriving from restitution 
instead of compensation.259 

 

147. Art. 4 of the Agreement between Cogitatia and Barancasia, hereinafter “Agreement” 

 specifies that:  

where investments of investors of either Contracting Party suffer losses 
owing to similar events attributable to authorities in the territory of the 
Contracting Party such investors shall be accorded by the latter 
Contracting Party treatment as regards restitution, indemnification, 
compensation or other settlement no less favorable than that which the 
latter Contracting party accords to its own investors or to investors of any 
third State.260 

 

148. The losses that Claimant incurred from the change in the tariff and the denial of the  
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license to the Alfa project are attributable to the BPEC and the BEA. The BEA was 

responsible for the calculation and announcement of new fixed feed in tariff rate 

€0.15EUR/k/Wh. Also, the BP adopted an amendment to Art. 4 of LRE, altering the 

terms of Claimant’s project agreement which allowed it to suffer a considerable loss on 

his investment due to  unforeseen reduced tariff rate. Claimant, pursuant to Art. 4 of the 

Agreement, is a “latter contracting party” and is therefore entitled to compensation in the 

form of restitution, indemnification or compensation. In order to re-establish a situation 

where Respondent’s wrongful act of reducing the tariff rate had not occurred, Claimant is 

entitled to restitution.  
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PART III: RELIEF 

 
The Claimant respectfully prays to the Tribunal for the following relief- 
 

1. Declare that Respondent is liable for violations of the BIT, including failure to 

accord Vasiuki fair and equitable treatment. 

2. Order Respondent a) to repeal the amendment to Art. 4 of the LRE or b) to 

continue to pay Claimant the €0.44 feed-in tariff for 12 years. 

3. In the alternative to its second claim, order Respondent to pay damages to 

Claimant for its losses, which Claimant calculates would equal approximately 

€2.1 million over the 12 years during which the tariff should have remained 

unchanged. 

4. Find that Claimant is entitled to restitution by Respondent of all costs related to 

these proceedings. 

 
 
 
Counsels for the Claimant 
Team Pathak 
26 September 2015 


