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STATEMENT OF FACTS 

 

1. On 31 December 1998, the Republic of Barancasia (“Barancasia” or “Respondent”) and 

the Federal Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion 

and Reciprocal Protection of Investments (“the BIT”).1 Respondent entered into the BIT to 

attract foreign investment.  

 

2. On 1 May 2004, Barancasia and Cogitatia acceded to the European Union (“EU”).
2
 By 2006, 

after concluding that the BITs became obsolete, Barancasia resolved to unilaterally terminate 

all Intra-EU BITs. Barancasia did not formally notify Cogitatia of its intention to terminate 

their BIT until June 2007.
3
 The Minister of Foreign Affairs of Cogitatia replied to such 

notification.
4
 

 

3. In May 2010, the Respondent adopted the Law on Renewable Energy (“LRE”) to encourage 

development of renewable energy technology.
5
 In essence, a general feed-in tariff would be 

granted to renewable energy providers who receive a license from the national regulator, the 

BEA.
6
 It was guaranteed in Article 3 of the LRE that the feed-in tariff announced and 

applicable at the time of the issuance of a license would apply for 12 years. 

 

4. It is provided in the Regulation on the Support of Photovoltaic Sector (“RSPS”) that existing 

capacity may obtain a licence and thus enjoy the feed-in tariff.
7
 However, Project Alpha was 

rejected the license on 25 August 2010 for the reason that it was an existing project. Nothing 

in the LRE stipulates such limitation.
8

 The BEA declined to disclose the criteria for 

approving the application due to “confidentiality obligations”.
9
 

 

                                                           
1
 Statement of Uncontested Facts, ¶1, R-20 

2
 Statement of Uncontested Facts, ¶5, R-20 

3
 Statement of Uncontested Facts, ¶9, R-21 

4
 Statement of Uncontested Facts, ¶10, R-21 

5
 Statement of Uncontested Facts ¶ 14, R-21 

6
 Statement of Uncontested Facts ¶ 16, R-22 

7
 Annex No 3, RSPS, Article 3, R-34 

8
 Statement of Uncontested Facts ¶ 22, R-22 

9
 PO No.2, Question 16, R-58 
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5. Project Beta was granted the license with a guaranteed 0.44 EUR/kWh tariff on 25 August 

2010 and became operational on 30 January 2011.
10

 Only during 2011 was a ground-breaking 

technology developed making solar panels substantially cheaper to manufacture and reducing 

the costs of development.
11

  

 

6. It became apparent to the Respondent that the LRE was a mistake from the beginning of 

2012,
12

 and politicians commented that this could amount to an unfair windfall from February 

to May 2012.
13

 Nonetheless, 6000 out of 7000 applications for licenses to develop new 

photovoltaic power plants were approved.
14

 It was alleged by the Respondent that it could not 

borrow the necessary amounts for the maintenance of the existing renewable energy support 

system and the guaranteed feed-in tariffs since that would necessitate breaching the EU-

mandated borrowing limits.
15

 

 

7. Furthermore, approving all the applications would mean that 15% of state revenue would be 

diverted to finance solar feed-in tariff.
16

 This had outraged teachers of the Respondent, and 

they organised non-violent
17

 national strikes in June 2012 demanding an increase of salaries 

and educational funding, and the public considered that the teachers deserve better treatment 

than the solar panels.
18

 

 

8. The Claimant borrowed substantial sums of money from banks, acquired several land plots 

suitable for development of photovoltaic power plants, and obtained construction permits for 

the 12 projects subsequent to Project Beta.
19

 On 1 July 2012, the Claimant was granted 

licenses with feed-in tariff at 0.44 EUR/kWh.
20

 The Claimant had made consideration 

investments such as buying land plots, hiring personnel, and paying considerable advances 

for equipment for the 12 projects prior to 3 January 2013.
21

 

 

                                                           
10

 Statement of Uncontested Facts ¶ 23, R-22 
11

 Statement of Uncontested Facts ¶ 25, R-23 
12

 Statement of Uncontested Facts ¶ 28, R-23 
13

 PO No.3, Question 3, R-61 
14

 PO No.2, Question 13, R-58 
15

 Statement of Uncontested Facts ¶ 30, R-23 
16

 Statement of Uncontested Facts ¶ 29, R-23 
17

 PO No.2, Question 17, R-59 
18

 Statement of Uncontested Facts ¶ 32, R-24 
19

 Statement of Uncontested Facts ¶ 27, R-24 
20

 Statement of Uncontested Facts ¶ 33, R-24 
21

 Statement of Uncontested Facts ¶ 36, R-24 
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9. The Claimant was not invited to a private hearing among representatives of industry, certain 

stakeholder groups, and the Barancasia Parliamentary Energy Committee in November 

2012;
22

 neither was it aware of such meeting.
23

 On 3 January 2013, Article 4 of the LRE was 

amended retroactively such that the feed-n tariffs set by the BEA may be reviewed annually 

for adjustment taking into account the costs of the best available technology.
24

  

 

  

                                                           
22

 Statement of Uncontested Facts, ¶ 34, R-24; PO No.2 Question 15, R-58; PO No.3 Question 5, R-62 
23

 PO No.3 Question 6, R-62 
24

 Statement of Uncontested Facts ¶33, R-24 
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SUMMARY OF ARGUMENTS 

 

10. This Tribunal has jurisdiction to resolve the dispute regarding the investment by Claimant 

within the territory of Barancasia. Since there has been no valid termination, the BIT 

continues to be in force. Any intended termination was not carried out in conformity with the 

BIT nor a separate termination mechanism provided in VCLT for the purpose of mutual 

consent. Moreover, the notification relied on for such termination failed to fulfil the 

procedural requirements under VCLT. The BIT was not automatically terminated by EU law 

upon accession of disputing parties, primarily given that the two treaties are complementary 

in nature. 

 

11. The claims before this Tribunal are admissible. EU does not hold exclusive jurisdiction as far 

as this dispute is concerned because the principle of supremacy does not apply here. Likewise, 

the rule of exhaustion of local remedies does not bar the claims, given that the BIT arbitration 

clause constituted a waiver to the exhaustion rule. 

 

12. Respondent breached its treaty obligation by failing to accord fair equitable treatment to the 

Claimant’s investments. In particular, its denial of a licence to Claimant’s Alfa Project was 

arbitrary and lacked transparency, since the decision relied on a reason which contradicted 

the LRE and RSPS. 

 

13. Also, the reduction of the feed-in tariffs available to licensed projects frustrated Claimant’s 

legitimate expectation that the tariff rate applicable at the time of the issuance of licence 

would remain unchanged for 12 years. Claimant’s expectation was founded on a 

representation from Respondent in the form of legislation and the licences issued. Claimant 

subsequently reasonably relied on the expectation in making investments. 

 

14. Respondent’s liability is not excluded by any defence. The “essential security interest” 

defence in the BIT is inapplicable, since it only applies to exclude parties from liability for 

acting in compliance with a UN Security Council Resolution. The customary international 

law defence of necessity is not made out either, since there was no grave and imminent peril 

to any essential interest of Respondent and, in any event, Respondent was excluded from 

relying on the defence. 
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15. In view of Respondent’s liability, Claimant requests that the Tribunal makes an order for 

juridical restitution or, in the alternative, an order of compensation. Restitution in the form of 

the repeal of the amendment to LRE, or Respondent continuing to pay the original tariff rates 

for 12 years, and the issuance of a licence to Alfa Project is well-founded in international law. 

It is not materially impossible, nor would it pose any disproportionate burden to Respondent, 

if that is a relevant consideration. An order for damages is also well-supported by the expert’s 

report, and its calculations are accurate.  
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE 

 

16. Claimant as a qualified investor within the meaning of Article 1(1) of the BIT accepted the 

standing offer made by Respondent to submit the current investment dispute for binding 

arbitration, which is expressed in Article 8(2), subsequent to Respondent’s refusal to 

negotiate.
25

 In essence, Article 8(2) states: 

“If any dispute between an investor of one Contracting Party and the other 

Contracting Party cannot be thus settled within a period of six months from the 

written notification of a claim, the investor shall be entitled to submit the case, at 

his choice, for settlement to:  

… 

(d) the London Court of International Arbitration for arbitration under its 

Rules.”
26

 

 

17. The Tribunal shall not overlook the consent that arose from this mutually agreed investor-

state dispute settlement mechanism which binds both parties, in the absence of any 

substantiated jurisdictional objections. Therefore, the Tribunal is obliged to exercise 

jurisdiction over the dispute if the BIT in general and the relevant articles are in force. 

Primarily, Claimant’s position is that any intended termination by Respondent was invalid for 

failing to comply with the requirements of VCLT and the BIT itself. The alleged termination 

also failed to fulfil procedural requirements in VCLT.  Furthermore, the BIT was not replaced 

by the EU law upon the accession of both parties and the BIT arbitration clause remains 

applicable. For these reasons, the BIT and its relevant articles continue to be in force.  

 

A. Unilateral Termination Was Invalid 

 

18. Article 54 of the VCLT – to which both Cogitatia and Barancasia are parties – governs the 

termination of treaties and recognises treaty termination either in conformity of the BIT or at 

any time by consent of all parties.
27

 The notification by Respondent intended to unilaterally 

terminate the BIT did not comply with Article 59(1) and, hence, did not terminate the BIT. 

                                                           
25

 Request for Arbitration, R-3 
26

 Annex No 1, BIT, Article 8, R-29 
27

 VCLT, Article 54; PO No 2, Question 5, R-58 
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The termination made by Respondent was premature because it falls outside the ten year 

period during which the effect of the BIT remains absolute. In addition, no mutual consent 

can be implied from the behaviour of the parties in order to contribute to a separate 

termination mechanism. 

 

i. Termination Was Premature and Contrary to the BIT Termination Provision 

 

19. The BIT was not terminated in accordance with BIT Article 13. By a plain reading of Article 

13(2), any notification of intention to terminate the BIT can only be made after a period of 

ten years from its entry into force.
28

 The BIT was entered into force on 1 August 2002,
29

 

while the intended unilateral termination by Respondent was brought about in 2007,
30

 within 

the ten year period. Accordingly, such termination did not conform to Article 13 of the BIT 

and thus was invalid under Article 54(a) of the VCLT.  

 

ii. BIT Was Not Terminated by Mutual Consent 

 

20. No mutual consent was ever formed between Respondent and Cogitatia in accordance with 

Article 54(b) of the VCLT. Consent must be established beyond doubt which, as Dörr 

observes, “can be difficult if it is not clearly expressed”.
31

 Cogitatia’s reply to the notification 

merely served as an acknowledgment upon receipt. It would be far-fetched to impute consent 

and intention to be legally bound from the mere reply by Cogitatia for the purpose of Article 

54 of the VCLT. 

 

21. Furthermore, the potential incompatibilities under Articles 59 and 30(3) of the VCLT, as 

discussed below, have no bearing on the question of implied consent. As Dörr argues,  

 

“the conclusion of an incompatible later treaty with no explicit abrogation clause 

does not cogently prove the implicit consent of all the parties to terminate their 

earlier treaty”.
32

  

 

                                                           
28

 Annex No 1, BIT, Article 11(2), R-31 
29

 Annex No 1, BIT, Article 11(1), R-31; PO No 2, Question 1, R-57 
30

 Annex No 7.1, Notification dated June 29, 2007, R-39 
31

 Dörr, 958 
32

 Ibid 
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It follows that any incompatibility between the BIT and EU law is not sufficient to establish 

implicit consent. Also, the argument of obsolescence or desuetude of the BIT under 

customary international law alone cannot be a ground for termination.
33

 

 

22. Nor can the alleged principle of tacit consent apply to establish consent to termination. 

Although the similar concept of acquiescence was recognised in other areas of international 

law, notably boundary disputes,
34

 the concept of tacit consent has not been applied by any 

international court or tribunal in the context of treaty termination and international investment 

law. Moreover, such interpretation of Article 54(b) of the VCLT is contrary to its purpose of 

prohibiting unilateral termination of treaties. 

 

23. In any event, Cogitatia’s behaviour did not amount to tacit consent to terminate the BIT. The 

severe effect normally calls for a long no-objection period for the silence to take legal effect. 

In the few cases where states successfully established acquiescence to, such as Temple case 

and Gulf of Maine, the ICJ emphasised the importance of the duration for which the silence 

or inaction should last, for the purpose of constituting acquiescence.
35

 In Gulf of Maine, the 

ICJ followed the standard in Fisheries on “the long duration of the Norwegian practice (70 

years)” and “Norway’s activities in manifestation of that practice”.
36

 In Temple case, the 

tribunal held that inaction can amount to acquiescence only when a State fails to protest “for 

many years”.
37

 

 

24. Without applicable authorities on treaty termination, Claimant recognises the standard set out 

in the delimitation context, if a doctrine of tacit consent exists. Amidst the uncertainties and 

fluctuations brought about by the EU accession, debates on validity of BITs, and more 

importantly the inaction of EC to initiate infringement proceedings, the behaviour of 

Cogitatia cannot be said to manifest a long period of silence nor acquiescence. 

 

  

                                                           
33

 Kohen, 350 
34

 Gulf of Maine, ¶129 ;Fisheries, ¶¶158-170; Temple case, ¶367. 
35

 Fisheries, ¶165; Temple case, ¶367 
36

 Gulf of Maine, ¶144 
37

 Temple case,  23 
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B. Alleged Termination Notice Did Not Fulfil the Procedural Requirements 

 

25. Even if termination could be effected by the means stipulated in Article 54 of the VCLT, the 

procedural requirements set out in Articles 65-67 in relation to notices of termination need to 

be satisfied.
38

 As explained by the ICJ, the procedures are crucial in reflecting customary 

international law of the obligation to act in good faith.
39

 Adopting a purposive approach, ILC 

interpreted these procedures as the means of legal security against arbitrary termination.
40

 

Indeed, the Eureko tribunal held that Slovakia’s failure to provide a proper and specific 

notification with follow-up was one of the main reasons for rejecting their jurisdictional 

objection.
41

 Thus, Respondent’s unilateral termination was invalid because it lacked (1) 

reasons and proportional measures and (2) an instrument communicated to Cogitatia to carry 

out the termination. 

 

26. First, the notification must explain the reason for the measure, including an explanation that 

the measure proposed is proportional.
42

 The notification or the attached Resolution No. 1800 

by Respondent did not contain in itself or indicate any such reason.
43

 There is no evidence 

suggesting that Respondent commenced any meetings stated in the Resolution. Hence, the 

notification was invalid for lack of reasons. 

 

27. Second, the intended termination should be carried out through an instrument communicated 

to the other party.
44

 Herein, Respondent did not communicate to Cogitatia with an instrument 

through which the BIT was terminated. The removal of the BIT from the Government 

website did not constitute such instrument because it is not in writing and specific to 

Cogitatia.
45

 As such, the notification by Respondent is not sufficient to constitute a valid 

termination. 

 

 

                                                           
38

 VCLT, Articles 65-67 
39

 Gabčíkovo-Nagymaros Project, ¶ 109 
40

 Commentary to Article 62, 262, ¶ 1 
41

 Eureko, ¶236 
42

 VCLT, Article 65(1); Villiger, Article 65, MN 13 
43

 Annex No 7.1, Notification dated June 29, 2007, R-39; Annex No 6, Government Decision dated December 

11, 2006, R-37-38 
44

 VCLT, Article 67 
45

 VCLT, Article 67(1) 
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C. BIT Was Not Superseded by TFEU upon Accession to the EU 

 

28. TFEU as a later treaty cannot replace and automatically terminate the BIT as a whole simply 

because both parties acceded to the EU in 2004.
46

 Recent tribunal decisions such as Eureko 

and Eastern Sugar have confirmed the status and validity of the intra-EU BITs between new 

Member States and rejected the arguments of supersession.
47

  

 

29. The current case failed to satisfy all conditions Article 59(1) of the VCLT, which governs the 

termination of treaty implied by conclusion of a later treaty. Although similar in nature, the 

two treaties do not cover the same subject matter because they afford various scopes of 

protections to investors. This is demonstrated by the absence of common intention by the 

parties that TFEU replaces BIT. Further, the compatibility of both treaties also renders it 

impossible to satisfy the alternative for the second condition. The dispute settlement clause in 

Article 8 of the BIT is also applicable and valid under Article 10(3) of the VCLT. On these 

grounds, the Tribunal should respect the specially crafted protection in the BIT by way of the 

investor-state arbitration mechanism consented to by both parties. 

 

i. BIT and TFEU Cover Different Subject Matter Because They Afford Different Scopes 

of Protection 

 

30. To answer the question of whether BIT and TFEU cover the same subject matter, the 

Tribunal shall consider the scope of protection afforded to investors under the respective 

treaties.
48

 “Relating to same subject matter” must be interpreted strictly and narrowly. The 

Eastern Sugar tribunal – after ruling that the two treaties did not concern the “same subject 

matter” – reasoned that while EU law dealt with cross-border investment, through the free 

movement of capital and freedom of establishment, it did not cover issues such as fair and 

equitable treatment, protection against expropriation and investor-state arbitration, which are 

all pivotal provisions in most BITs.
49

 In Eureko, a case concerning the near identical 

Slovakia-Netherlands BIT, the tribunal found that although the two treaties touched on 

                                                           
46

 Eureko, ¶235 
47

 Eureko, ¶283; Eastern Sugar, ¶180 
48

 Eureko, ¶¶247-256 
49

 Eastern Sugar, ¶¶159-162 
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similar protections to investors, the BIT afforded a way broader scope of protections to 

investors than those available under EU law.
50

  

 

31. As regards this dispute, the rights and duties for protection of investors are central to the 

purpose of the BIT. While TFEU generally provides for freedom of establishment and free 

movement of capital and payments,
51

 it does not cover expropriation and fair and equitable 

treatment. Perhaps most importantly, there is no possibility in EU law for investors to directly 

sue the Member States. 

 

32. The BIT arbitration clause has not been overridden by Article 267 of the TFEU on reference 

to the ECJ. As Waldock observes,  

 

“[treaties] relating to the same subject-matter… should not be held to cover cases 

where a general treaty impinges indirectly on the content of a particular provision 

of an earlier treaty”
52

 

 

Similarly, Dörr interprets that “the subject matter of two treaties is certainly different” if a 

later treaty regulates only part of the subjects that an earlier treaty covers.
53

 Such a result 

conforms to the legal maxim of generalia specialibus non derogant, meaning “the general 

does not detract from the specific”, which was confirmed by the tribunal in Eureko in the 

context of intra-EU BIT dispute.
54

 Herein, TFEU Article 267 is a general provision on 

preliminary ruling of ECJ by reference from national courts, written without specific parties 

in mind. The BIT, on the other hand, provides a dispute settlement mechanism specific to 

protecting investors. It follows that the BIT which contains arbitration clause tailored for 

investors should take precedence. Thus, TFEU which does not afford specific protections to 

investors, only regulates part of matters covered by the BIT and thus cannot override the BIT 

that arises from the consent of the disputing parties. 

 

 

 

 

                                                           
50

 Eureko, ¶¶245, 262 
51

 TFEU, Articles 49, 63 
52

 Waldock, 222, ¶41 
53

 Dörr, 1015, ¶12 
54

 Eureko, ¶¶79, 245 
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ii. Parties Did Not Intend BIT as Being Automatically Terminated or Replaced by TFEU 

 

33. In order to establish common intention, the Tribunal shall ask the question of whether 

Respondent has objectively established beyond doubt that both parties intended that the 

TFEU replaced the BIT.
55

 Herein, TFEU bears a multilateral nature and broad coverage, 

while BIT can be seen as a lex specialis limited to bilateral investment matters between the 

two parties.
56

 There was no intention specified upon accession or in the Accession Treaty that 

it replaces the BIT, nor has it been reflected in the practice of both parties as investment 

currently goes on to be regulated under the BIT. This common intention to have the BIT in 

place to date should be respected by the Tribunal. 

 

iii. The Two Treaties Are Not Mutually Exclusive but Complementary in Nature 

 

34. The incompatibility under Article 59(1) of the VCLT is absolute and requires that the two 

treaties are incapable of being applied together. In Eastern Sugar, the tribunal considered that 

the EC Treaty (now TFEU) and a BIT were “complementary” instruments, but also differ on 

the “most essential provision” in BITs that provides for investor-state arbitration.
57

 As a 

result, the BIT arbitration clause was the contested clause. Nonetheless, the dispute 

settlement mechanisms provided under the BIT and TFEU targeted distinct situations and 

were thus complementary to each other for the purpose of protecting investors.  

 

35. To begin with, EU law cannot resolve investor-state disputes. Under EU law, an investor can 

by no means directly bring the host state to EU court in case of violations of their bilateral 

agreement.
58

 Dörr pointed out the high standard of the test, which requires “an overall 

incompatibility” that “the later treaty leaves no room for the application of its regulatory 

concept.”
59

 However, the current operation of all intra-EU BITs suggests otherwise. The 

investor-state arbitration is an essential characteristic of an investor’s rights under the BIT. It 

embodies the right of an investor to initiate consensual arbitration proceedings against a state 

party.  

 

                                                           
55

 Dörr, 2017-2018 
56

 Eureko, ¶275 
57

 Eastern Sugar, ¶¶165-166, 169 
58

 Eureko, ¶264 
59

 Dörr, 1019 
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36. The arbitration clause is not incompatible with the principle of non-discrimination under EU 

law either. The ECJ’s interpretation of the principle is demonstrated in D v Inspecteur, where 

the question before ECJ was whether the alleged discrimination in a double taxation 

avoidance convention was incompatible with EU law.
60

 The ECJ concluded that it was “an 

inherent consequence of bilateral double taxation conventions” that the rights and obligations 

established thereunder only applied to residents of the contracting Member States. This line 

of reasoning was subsequently confirmed in Test Claimants before the ECJ.
61

 Therefore, any 

preferential treatment enjoyed by investors of a state with which the host state concluded a 

BIT is justified, given that this is an inherent consequence of a BIT. 

 

37. Claimant does not dispute that the arbitration clause would potentially discriminate against 

investors from other Member States. Nonetheless, it does not follow that this Tribunal shall 

strike down the BIT as a whole so as to cancel all the rights that flow therefrom. From the 

series of infringement proceedings brought by the EC, the ECJ has consistently taken the 

view that the state has the opportunity to take steps to eliminate any incompatibilities in 

accordance with Article 351 of the TFEU.
62

 In Commission v Slovakia, the ECJ held that:  

 

“[T]he preferential access granted to ATEL may be regarded as an investment 

protected by the (pre-accession) Investment Protection Agreement and that, under 

the first paragraph of Article 307 EC (now Article 351 of the TFEU), it cannot be 

affected by the provisions of the EC Treaty.”
63

 

 

38. The ECJ decisions have two implications. First, although those cases concern hypothetically 

incompatible clauses, ECJ put constant emphasis on the obligation to eliminate the potential 

conflict instead of terminating the BITs as a whole under Article 59(1) of the VCLT. This 

obligation is not limited to the context of extra-EU BITs because Article 351 of the TFEU 

entails universal obligations to all BITs, as confirmed in Commission v Slovakia. Second, the 

Eureko decision coincided with such proposition by stating that the BIT protections should 

extend to the states discriminated against.
64

 In any event, the BIT remains legally valid and 

would at most be renegotiated to eliminate the incompatibilities. 

 

                                                           
60

 D v Inspecteur, ¶¶60-61 
61

 Test Claimant, ¶91 
62

 Commission v Sweden, ¶¶35-45; Commission v Austria, ¶¶34-45 
63

 Commission v Slovakia, ¶51 
64

 Eureko, ¶274 
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39. Indeed, the issue of incompatibility becomes more complex when the entry into force of 

Lisbon Treaty in 2009 is taken into account. The correct understanding of the new EU 

competence over FDI is that it would only concern relations of Member States with third 

countries. Regulation 1219/2012, which took effect in 2013, explicitly limits itself to existing 

extra-EU BITs and is evidence that EU competence does not cover intra-EU BITs. Any 

interpretation of the extension to intra-EU BITs such as the one before the Tribunal is far-

fetched.  

 

iv. The Arbitration Clause by Itself Remains Applicable 

 

40. As discussed above, the jurisdictional objection cannot be substantiated because the two 

treaties do not cover the same subject and are complementary in nature. Likewise, Article 8 

of the BIT would not become inapplicable under similar conditions pursuant to Article 30(3) 

of the VCLT, which renders individual provisions inapplicable when both treaties relating to 

the same subject matter contain incompatible provisions.
65

 

 

41. The fact that no rule of EU law prohibits investor-state arbitration suggests that whether the 

Tribunal “should” have the jurisdiction is not a question of law. Rather, it is a question of 

public policy. Indeed, given no direct channel under EU law for investors to directly sue the 

host State, the Tribunal already secures de facto jurisdiction derived from consent of 

disputing parties. It cannot be said that the BIT arbitration clause is incompatible and thus 

inapplicable. This position was confirmed in Eureko.
66

  

 

II. THE CURRENT CLAIMS ARE ADMISSIBLE 

  

42. In addition to the prima facie jurisdiction of this Tribunal, the claims are fully admissible. 

The interplay between principle of supremacy and preliminary rulings by ECJ does not 

render the current claims inadmissible. Rather, the rights from pre-accession treaties remain 

unchanged and protected. Further, the rule of exhaustion of local remedies does not apply 

because Article 8 of the BIT constitutes an explicit waiver. 

 

 

                                                           
65

 VCLT, Article 30(3) 
66

 Eureko, ¶74 
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A. ECJ Does Not Have Exclusive Jurisdiction over the Dispute 

 

43. As things stand, the entry into force of Lisbon Treaty only affects extra-EU BITs as far as EU 

competence is concerned, as explained above. EU does not have its exclusive jurisdiction 

over this dispute for three reasons. First, the principle of supremacy does not affect the 

jurisdiction of this Tribunal. Second, accession to the EU does not terminate the rights and 

obligations from earlier treaties. Third, this Tribunal need not and could not theoretically 

refer the matter to the ECJ. 

 

44. First, the supremacy of the EU law does not deprive the Tribunal of jurisdiction here. The 

argument of supremacy was rejected in Eureko on the basis that the tribunal  

 

“is confined to ruling upon alleged breaches of the BIT. The Tribunal does not 

have jurisdiction to rule on alleged breaches of EU as such.”
67

 

 

So far, no infringement proceeding has been initiated against Cogitatia or Barancacia 

regarding the BIT arbitration clauses. Rejecting the jurisdictional objection, the Eureko 

tribunal stated: “The fact that… the Tribunal might have to consider and apply provisions of 

EU law does not deprive the Tribunal of jurisdiction”. The tribunal reasoned that it can 

consider and apply the EU treaties, if required, as a matter of international law.
68

 

 

45. Second, the rights afforded to investors under pre-accession Agreements are respected in EU 

law. Pursuant to Article 351 of the TFEU, it explicitly states that  

 

“The rights and obligations from agreements… for acceding States, before the 

date of accession, shall not be affected by the provisions of the Treaties.”
69

 

 

To this regard, the ECJ in Commission v Slovak Republic decided on a pre-accession 

Agreement between two Member States. Facing arguments of non-discrimination and 

supremacy brought by EC, ECJ explicitly recognised the obligations by stating that: 

“According to settled case-law, the purpose of the first paragraph of Article 307 

EC (now Article 351 of the TFEU) is to make clear… that the application of the 

EC Treaty does not affect the duty of the Member State concerned to respect the 

                                                           
67

 Eureko, ¶290 
68

 Eureko, ¶283 
69

 TFEU, Article 251 
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rights of non-member countries under a prior agreement and to perform its 

obligations thereunder.”
70

 

Similarly, this Tribunal should find that the previously assumed obligations under public 

international law, consented to by both states in the BIT, have not been erased by EU law. 

46. Finally, the dispute does not necessitate referral to the ECJ. Article 257 of the TFEU requires 

preliminary rulings of the ECJ when it comes to the interpretation and application of the EU 

law.
71

 However, the substantive claim put before this Tribunal concerns only the breach of 

BIT provisions as discussed above. A few cases that supported ECJ’s exclusive jurisdiction, 

such as MOX Plant, only decided on inter-state disputes and do not affect Article 8 of this 

BIT.
72

 In any event, this Tribunal would not have the power to refer the matter to the ECJ 

since Article 257 concerns domestic courts. 

 

B. The Claims Are Not Barred by the Rule of Exhaustion of Local Remedies 

 

47. The principle of international law that local remedies shall be exhausted before a party takes 

the dispute to an international court or tribunal does not apply to investment disputes, given 

the nature and purpose of BITs to provide a separate regime of protection and dispute 

resolution. As such, Claimant is not bound by the local exhaustion rule.
73

 In fact, almost 90% 

of the BITs waive the local remedies rule for all or some disputes either explicitly or 

implicitly.
74

  

 

48. Even if the rule applies, the parties waived the exhaustion of local remedies rule by expressly 

stating options of arbitral tribunals in Article 8 of the BIT. This is clear from the fact that the 

LCIA is stated as an alternative to domestic courts in Articles 8(5). Therefore, any 

availability of alternative proceedings in national courts of Barancasia, does not preclude 

jurisdiction of the Tribunal bound by the consent of disputing parties to provide substantive 

protections to investors under the BIT.  

                                                           
70

 Commission v Slovakia ¶51; Burgoa ¶8 
71

 TFEU, Article 257 
72

 Eureko, ¶¶ 76-77. 
73
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74
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ARGUMENTS ON LIABILITY 

 

I. RESPONDENT’S ACTIONS BREACHED ITS OBLIGATION TO ACCORD FAIR 

EQUITABLE TREATMENT TO CLAIMANT’S INVESTMENTS UNDER ARTICLE 

2 OF THE BIT 

 

49. Respondent is liable for breaches of its obligation under Article 2(2) of the BIT to accord fair 

equitable treatment (FET). Article 2(2) of the BIT provides: 

“Investments of investors of either Contracting Party shall at all times be accorded 

fair equitable treatment and shall enjoy full protection and security in the territory 

of the other Contracting Party.”
75

 

50. The FET standard is breached by two lines of actions undertaken by Respondent: denial of 

licence to Alfa Project and reduction of fixed feed-in tariff for all photovoltaic projects. The 

denial of licence violates the non-arbitrariness and transparency protections as part of FET; 

meanwhile, the reduction of fixed feed-in tariff frustrated Claimant’s legitimate expectation, 

which is also protected under the FET standard. 

 

51. In the absence of any express reference to international law in Article 2(2), an autonomous 

treaty standard of FET shall be applied to determine whether Respondent’s obligation has 

been violated. The FET standard shall be taken to provide more protection to investors than 

the international minimum standard. This is consistent with the interpretation of Article 2(2) 

of the BIT and the purpose of BITs in general to provide additional protection to investors.76 

 

A. Denial of a Licence for Alfa Project Was Arbitrary and Lacked Transparency 

 

52. Non-arbitrariness and transparency are firmly established elements of the FET. It is 

consistent with the plain and ordinary meaning of FET to interpret it as including non-

arbitrariness77 Successive tribunals in investment arbitrations have adopted and applied such 

an interpretation.78 The tribunal in CMS stated: 

                                                           
75

 Annex No 1, BIT, Article 2, R-26 
76

 Dugan, 494 
77

 Salacuse, 218; Vasciannie, 111; Stone, 91-92 
78

 Reinisch, 120-121; Stone, 91; MTD ¶ 196; PSEG ¶ 261 
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“any measure that might involve arbitrariness or discrimination is in itself 

contrary to the fair and equitable treatment.”
79

 

53. Transparency, meanwhile, is also a component of FET in accordance with the ordinary 

meaning of FET and recognised as such by various tribunals.80 

 

54. A decision is arbitrary if it was made depending on individual discretion founded on 

prejudice or preference rather than on reason or facts, as is the ordinary meaning of the 

term.81 Meanwhile, transparency requires that the government’s actions would be free from 

any ambiguity that might affect the early assessment made by the foreign investor of its real 

legal situation or the situation affecting its investments and the actions the investor should 

take to act accordingly.82 

 

55. On 25 August 2010, BEA denied Claimant’s request for a licence for Alfa Project. The 

undisputed reason was that a fixed feed-in tariff would only be available to new projects, not 

for existing ones. However, it is also undisputed that nothing in the LRE itself stated the 

limitation that a licence would only be available to new projects.83 

 

56. Indeed, the possibility that a licence may be granted to an existing project is expressly 

envisaged in the LRE and the RSPS. Article 5 of the LRE provides: 

“Existing capacity of electricity production from renewable energy sources may 

be developed or new capacity of electricity production from renewable energy 

sources at a new facility may be installed only upon obtaining a license from the 

BEA.”
84

 (emphasis added) 

57. Plainly, the LRE allows and envisages the grant of licence to an “existing capacity of 

electricity production”, i.e. existing project. It follows that the reason for the denial of Alfa 

Project’s licence application contradicts the provisions of the LRE and the RSPS. 

 

58. Furthermore, an adverse inference can be drawn from Respondent’s refusal to disclose the 

criteria applied in assessing applications, to the effect that Respondent applied individual 

discretion rather than a principled set of criteria. The BEA declined to disclose any criteria 

                                                           
79

 CMS ¶ 290 
80
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 Tecmed ¶ 154 
83

 Statement of Uncontested Facts, ¶ 22, R-22 
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that have been applied in the approval procedure, citing "confidentiality obligations”.85 This 

is an inherently improbably explanation and unsupported by evidence, as there is no 

detriment to any party to disclose general criteria and no conceivable legal basis which 

imposes such confidentiality obligations. Therefore, it can be inferred that the refusal was 

intended to conceal the reality that there was no set of principled reasons in the assessment of 

applications. 

 

59. A decision based on a reason that contradicts the legislative provisions which provides the 

legal basis of the decision cannot be one that is based on valid reasons and facts. It follows 

that the denial of licence must have been founded on prejudice and/or individual discretion 

and, hence, arbitrary. 

 

60. It follows from the contradiction that the decision could not have been made based on valid 

reasons and facts, but founded on prejudice. As such, the decision to deny the licence was 

arbitrary. Moreover, the application of a requirement which is not contained in and 

contradicts the LRE and the RSPS and not made available to Claimant was detrimental to 

Claimant’s ability to assess its real legal situation over Alfa Project – in particular, the 

likelihood of the grant of licence – and the actions Claimant should have taken. Consequently, 

Respondent did not act in a transparent manner. 

 

61. It is not open to Respondent to plead that the reason for the denial of licence was, rather than 

that Alfa Project was an existing project, that it was an existing project without further 

development or additional capacity.  

 

62. It is uncontested that the reason for the denial of licence, as at the time of denial, was that 

Alfa Project was an existing project. 86  Any suggestion that the absence of further 

development was part of the reason relied on is not supported by any evidence.  

 

63. That being the case, Respondent cannot subsequently attempt to rationalise a previous 

decision by relying on a wholly different reason. Since the Claimant’s complaint is that the 

decision of the denial of the application for a licence for Alfa Project was arbitrary and lacked 

transparency, the only relevant reason to be assessed must be the reason relied on by 

Respondent at the time of the decision. 

                                                           
85
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86
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64. In any case, even if it is established that the reason for denial was that Alfa Project was an 

existing project without further development, the decision still violated standards of non-

arbitrariness and transparency. The LRE and RSPS clearly envisage the possibility of a 

licence being granted to an existing project without further development of capacity.  

 

65. This is clear from Article 3 of the RSPS, which implements the LRE pursuant to its Article 

55.87 Article 3 provides: 

“A renewable energy provider, upon obtaining a license for the development of 

existing or new photovoltaic capacity, is entitled to the feed-in tariff calculated 

and announced by the Barancasia Energy Authority for the duration of the period 

specified by the Law on Renewable Energy.”
88

 

66. Reading Article 5 of the LRE and the above article together, it is clear that the grant of 

licence to existing photovoltaic capacity is a possible scenario under the regulatory 

framework stipulated in the LRE and the RSPS. Article 5 of LRE provides the basis for a 

licence to be granted to existing capacity of electricity production to be developed, while the 

meaning of ‘develop’ or ‘development’ can be ascertained by reference to Article 3 of the 

RSPS. Since both existing and new capacity can be subjects of development, it follows that 

development itself does not require new capacity. Therefore, “develop” in Article 5 takes a 

meaning which is broad enough to cover the improving performance of Alfa Project. 89 

Therefore, any decision denying Alfa Project’s licence application based on the reason that 

Alfa Project was an existing project without further development also contradicts the relevant 

legislation. Hence, for the same reason, it would also violate standards of non-arbitrariness 

and transparency.  

 

67. Even if new capacity is required under the LRE and the RSPS, Alfa Project was in the 

process of gaining additional capacity of electricity generation in 2010 when the application 

for a licence was denied, on account of the 2.2% growth in capacity of generation between 

2010 and 2011.90 As a result, the decision is still arbitrary for being grounded on an invalid 

reason. 
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B. Reduction of Tariffs to Licensed Photovoltaic Projects Frustrated Claimant’s 

Legitimate Expectation That the Tariffs Would Remain Unchanged for 12 Years 

 

68. Protection of investors’ legitimate expectation is also firmly established as part of the FET 

standard.91 Since an investor’s investment decision is based on as assessment of the state of 

the law, the business environment at the time of investment and the expectation that the host 

state’s conduct subsequent to the investment will be fair and equitable, protection of 

legitimate expectation is the dominant element of FET and requires parties to treat foreign 

investors so as to avoid the frustration of investors’ legitimate and reasonable expectations.92 

 

69. The elements of a legitimate expectation for regulatory stability have been recently stated as 

follows: 

(1) Respondent made a promise or representation; 

(2) Claimant relied on the promise or representation as a matter of fact; and 

(3) The expectation and reliance were reasonable.
93

 

70. All three elements were satisfied by the conduct of the parties in the circumstances prior to 

the reduction of tariffs in 2013. Therefore, by announcing to reduce the tariffs from EUR 

0.44/kWh to EUR 0.15/kWh on 3 January 2013, Respondent frustrated Claimant’s legitimate 

expectation that the tariffs would be maintained and, hence, violated the FET.94 

 

i. Respondent Made a Promise or Representation 

 

71. The requirement of a promise or representation is satisfied by the provisions of the LRE. 

Article 4 of the LRE states: 

“The feed-in tariff announced by the Barancasia Energy Authority (“BEA”) and 

applicable at the time of issuance of a license will apply for twelve years.”
95

 

 

72. It is a clear and unequivocal representation from Respondent that the EUR 0.44/kWh feed-in 

tariff rate, which was announced on 1 July 2010 and applicable at the time of the issuing of 
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the licences of Beta Project and the 12 projects, would apply for at least 12 years without 

change. 96  Importantly, the substance and content of the representation is clearly that the 

announced and applicable numerical rate, irrespective of its calculation, would apply for 12 

years. 

 

73. Although the representation is contained in a general piece of legislation, rather than made 

specifically to Claimant in a contractual stabilisation clause, the representation was 

sufficiently specifically addressed to Claimant. The general entitlement contained in the 

legislation was crystallised as specific entitlement through the issuance of the licences 

pursuant to the LRE and the RSPS, which also specify the EUR 0.44/kWh tariff. 97 Moreover, 

the prospective nature of a regulatory framework aimed at providing a framework for future 

operations for capital intensive and long-term investments is itself a basis for a claim to 

stability, even in the absence of any specific representation.98 

 

ii. Claimant Relied on the Promise or Representation 

 

74. In determining whether an investor relied on the host state’s representation, it is unnecessary 

for the entire investment to have been predicated solely on such expectation. Instead, the 

expectation only needs to be a determining factor in an investor’s decision to invest, or in the 

manner or magnitude of its investments.99 

 

75. Claimant did rely on the representation that the tariffs would be maintained for 12 years. In 

relation to Alfa Project, Claimant continued to inject funds into the project to continue its 

operation despite the losses suffered. It is undisputed that Alfa Project was operating at a 

heavy loss prior to the introduction of the LRE and there was no apparent future for the 

project.100 However, Claimant became aware of the LRE, which in its view provided hope for 

Alfa Project’s survival, in early 2010.101 On the basis of the tariff regime and its continuing 

application, Claimant decided to continue rather than abandon Alfa Project and continued to 

provide the operating costs of Alfa Project. Evidently, the representation was a determining 

                                                           
96
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factor in the manner of Claimant’s investment, i.e. continuing to provide funds to keep the 

project operating. 

 

76. In relation to Beta Project, which became operational on 30 January 2011, Claimant 

purchased the land and equipment subsequent to obtaining a licence from BEA on 25 August 

2010.102 

 

77. In relation to the 12 Projects, after obtaining licences from the BEA on 1 July 2012, Claimant 

ordered panels from the producers and started the construction of photovoltaic power 

plants. 103  It also bought land plots, hired personnel and paid considerable advances for 

equipment for the 12 Projects.104 

 

78. Given the substantial project costs of photovoltaic projects, which amounted to EUR 365,873 

for Beta Project and EUR 405,962 for the 12 Projects, Claimant could have decided 

differently had there not been a representation that the EUR 0.44/kWh tariff rate would apply 

for 12 years, since the level of profits could not be guaranteed. 105  In the circumstances 

relating to Beta and the 12 Projects, as evident from the timing of purchases and expenses 

and the sheer size of the investment, it is also evident that the representation played a 

determining role. 

 

iii. The Expectation and Reliance Were Reasonable 

 

79. The reasonableness of the expectation that the tariff rates would remain unchanged for 12 

years and the reliance on it may be assessed in the following respects: 

 

(1) Barancasian Legislation 

 

80. The guarantee that the tariff rates announced by the BEA and applicable at the time of 

issuance of a licence would apply for 12 years was found in Article 4 of the LRE, which is a 

piece of legislation. 106  Claimant was justified in relying on the content of a piece of 

legislation with character of having general legal effect. Such legal character of the 
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representation distinguishes itself from a contractual term or a representation in the course of 

correspondence, which one would expect to be of a lower degree of reliability and authority. 

Moreover, no legislative provision in Barancasia allows retroactive laws, which could affect 

the tariffs for licences issued prior to amendment to the LRE.107 Therefore, the expectation 

and reliance are reasonable in terms of Baracasian domestic law. 

 

(2) Purpose of the LRE 

 

81. Development of renewable energy sources for electricity production is among the strategic 

goals of Respondent’s energy policy and one of the aims of the LRE.108 The LRE also states 

that the production of energy from renewable energy sources shall continue to be incentivised 

until the share of electricity generated from renewable energy sources amounts to the target 

share of 20% of Barancasia’s gross consumption of energy.
 109 Since the target share has not 

been reached to date, there was no reason to anticipate that the incentive scheme would 

change.
 110 

 

(3) Respondent’s EU Obligation 

 

82. It is accepted that Respondent is under an obligation to keep its state borrowing within 60% 

of its GDP under the Stability and Growth Pact of the EU. 111  The maintenance of the 

guaranteed feed-in tariffs would require Respondent to exceed the limits for the relevant 

years. 112  However, there is no suggestion that Claimant was aware of the status of 

Respondent’s state borrowing at the time of investments. Even if Claimant was so aware, 

there was no reason to believe that the tariff rates were to be changed, since the tariff rate 

itself did not violate the EU obligation and there were other ways to reduce state borrowing. 

In any event, the obligation would not be violated if debt-to-GDP ratio is sufficiently 

diminishing and approaching 60% at a satisfactory pace.113 In essence, there was to reason for 

Claimant to anticipate that Respondent would change the tariff rate in light of its EU 

obligation. 
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(4) Social and Political Conditions in Barancasia and Right to Change Laws 

 

83. While states have a sovereign right to change or modify its domestic laws, this is true only in 

the absence of a representation from the state which guarantees stability. 114 Furthermore, 

other social, political and technological factors prevailing in Barancasia prevailing at the 

relevant time, while being factors in determining the reasonableness of Claimant’s 

expectation, they are not decisive, given that the purpose of any BIT is to alleviate the impact 

of such risks to investors. In any event, the factors present in the current case are not of 

sufficient gravity as to cause Claimant to reasonably anticipate that the tariff rate would be 

changed. 

 

II. RESPONDENT’S ACTIONS ARE NOT EXEMPTED BY ANY DEFENCE 

 

84. Respondent’s liability for breaching the FET standard under Article 2 of the BIT is not 

excused by any defence. The “Essential Security Interests” clause in Article 11 of the BIT is 

inapplicable, as it only covers circumstances involving a UN Security Council resolution. The 

customary international law defence of necessity cannot be invoked either, as the elements 

for the defence are not satisfied. 

 

A. “Essential Security Interests” Defence under Article 11 of the BIT 

 

85. Article 11 of the BIT provides: 

“Nothing in this Agreement shall be construed to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security.”
115

 

 

86. The text of Article 11 is clear that it is only relevant when “obligations with respect to the 

maintenance of international peace or security” are concerned. The wording of the Article 

mirrors that of Article 24(1) of the UN Charter, which provides: 

“In order to ensure prompt and effective action by the United Nations, its 

Members confer on the Security Council primary responsibility for the 
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maintenance of international peace and security, and agree that in carrying out its 

duties under this responsibility the Security Council acts on their behalf.”
116

 

87. In addition to defining the responsibility of the Security Council, the UN Charter also 

imposes an obligation on member states to accept and carry out the decisions of the Security 

Council.117  

 

88. In light of the similarity of terms and the relevant rule of international law applicable in the 

relations between the parties as part of the context of Article 11, it is clear that Article 11 of 

the BIT makes implicit reference to the parties’ obligations under the UN Charter to comply 

with the Security Council’s resolutions. 118 The ordinary meaning of the text of Article 11 is 

clearly that parties can be excused from any liability under the BIT, if the breaches result 

from compliance with Security Council resolutions.119 Although the Article does not contain 

any express reference to the UN Charter, its ordinary meaning is sufficiently clear from its 

context. 

 

89. Since there is no evidence of any Security Council resolution which compels Respondent to 

undertake its course of actions, the Article 11 defence is plainly not engaged. 

 

90. In the alternative, even if the application of the defence is not limited to occasions involving a 

Security Council resolution, the defence is nonetheless inapplicable, for it can only be 

invoked where an obligation in relation to the prevention or resolution of international 

conflicts is concerned. Such interpretation of Article 11 is consistent with the ordinary 

meaning of the phrase “international peace or security”. Moreover, as noted in Enron, a 

restrictive approach is justified for the interpretation of exceptions to treaty obligations in 

light of the object and purpose of BITs, which is to protect foreign investments in situations 

of economic difficulty.120 

 

91. Arbitral awards interpreting essential security interest defences in Argentinian BITs as 

covering economic crises are inapplicable in determining the meaning of Article 11, since the 

Argentinian BITs in question contain an express exception for actions taken in furtherance of 

the parties’ essential security interests in parallel with the “international peace or security” 
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exception. 121  In the absence of evidence establishing that such “special meaning” was 

intended by the parties, notions of international fiscal or environmental security are not 

relevant to Article 11 of the BIT.122 

 

92. Alternatively, even if the defence is engaged, the burden is on Respondent to establish its 

obligation(s) in international law on which Respondent relies to exclude liability. Moreover, 

while Article 11 does not expressly require the measures to be “necessary”, such measures 

must be intended to be for the purpose of and rationally connected to the fulfilment of the 

relevant obligation. In the absence of any expression in the Article indicating subjective 

determination of the application of the defence by the parties, the Tribunal is entitled to form 

its own judgment as regards whether any measures taken fall within the range of acceptable 

measures.123 Such interpretation is consistent with the ordinary meaning, object and purpose 

of the BIT and the principle of good faith performance of treaty obligations.124 

 

93. In the circumstances, there is no evidence which establishes that the measures taken by 

Respondent were in response to the alleged international law obligations, as opposed to the 

internal strikes or national budgetary reasons, and that the international obligation would be 

breached but for the measures taken. Therefore, neither the purpose nor rational connection 

requirements for the application of the defence are satisfied. 

 

B. “Necessity” Defence in Customary International Law 

 

94. Article 25 of the ILC Articles has been affirmed by successive tribunals in investment 

arbitration to reflect the position of customary international law on the defence of 

necessity.125 Article 25 of the ILC Articles provides: 

“1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that 

State unless the act: 

(a) Is the only way for the State to safeguard an essential interest against a grave 

and imminent peril; and 

(b) Does not seriously impair an essential interest of the State or States towards 

which the obligation exists, or of the international community as a whole. 
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2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) The international obligation in question excludes the possibility of invoking 

necessity; or 

(b) The State has contributed to the situation of necessity.” 

95. The necessity defence does not apply to preclude Respondent’s responsibility, because the 

conditions set out in Article 25 of the ILC Articles, which must be made out cumulatively, 

are not satisfied.126  

 

96. There is no grave and imminent peril to an essential interest of Respondent. While economic 

and social crises may affect the essential interest of parties, the circumstances do not establish 

an imminent and grave peril, given the exceptional nature of the defence and the high 

standard required. Particularly, the circumstances must be distinguished from the Argentinian 

line of cases, where there were widespread social unrest, unemployment and resulting 

violence. 127  On the contrary, strikes and demonstrations, which occur in any democratic 

society (and the right to which is guaranteed by the ECHR and the Charter of the 

Fundamental Rights)128, cannot be said to constitute an imminent peril. 

  

97. The denial of licence and reduction of tariffs are not the ‘only way’ for Respondent, even if 

an imminent and grave peril is concerned. There is no evidence to suggest that Respondent 

pursued any other measure (e.g. reducing government expenses on other areas, increasing 

budget for education) to avoid the peril, even though the other measures may be more costly 

or less convenient.129  

  

98. Further, Respondent contributed to any alleged situation of necessity by granting a licence to 

6000 out of 7000 licence applications and setting the tariff level without considering the 

impact of potential technological development. 
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ARGUMENTS ON REMEDIES 

 

99. Since Respondent’s liability for breach of FET is established, Claimant has two alternative 

requests for remedies. Claimant principally seeks the an order for the repeal of the 

amendment to Article 4 of the LRE, or an order for Respondent to continue to pay Claimant 

the original rate of EUR 0.44/kWh for 12 years, and an order for the issuance of a licence to 

Alfa Project. In the alternative, Claimant requests an order that Respondent shall pay 

damages for Claimant’s losses, which equal approximately EUR 2.4 million, over the 12 

years during which the tariff should have remained unchanged. 

 

100. The claims for remedies source from the obligation of Respondent to make full reparations 

for committing an internationally wrongful act.130 

 

I. APPLICATION FOR AMENDMENT TO PRAYERS FOR RELIEF 

 

101. Pursuant to the LCIA Rules, Claimant applies to make amendments to its Prayers for Relief. 

Article 22.1(i) provides: 

“The Arbitral Tribunal shall have the power, upon the application of any party or 

(save for sub-paragraphs (viii), (ix) and (x) below) upon its own initiative, but in 

either case only after giving the parties a reasonable opportunity to state their 

views and upon such terms (as to costs and otherwise) as the Arbitral Tribunal 

may decide: 

(i) to allow a party to supplement, modify or amend any claim, defence, cross-

claim, defence to cross-claim and reply, including a Request, Response and any 

other written statement, submitted by such party;” 

102. First, Claimant applies to include an order for the issuance of licence to Alfa Project, in 

addition to an order for the repeal of amendment (or continuing to pay the original tariffs for 

12 years). Such amendment to the Prayer for Relief is fair and necessary. If the Prayers for 

Relief are not amended and an order for restitution is granted, Claimant would be left without 

any remedy for Respondent’s liability over the denial of licence to Alfa Project.  

 

103. Second, Claimant applies to change the amount of damages calculated to EUR 2.4 million. 

This amendment is necessary to take into account developments subsequent to the completion 
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of the Report of Claimant’s Expert, in particular, that Claimant chose to continue with the 12 

Projects. The calculation of the amount of damages will be further explained below.  

 

104. Respondent will have a reasonable opportunity to address the Tribunal on the amendments 

sought in its oral submissions. In any event, the amendments shall be allowed as they are 

necessary to reflect the consequences of a finding of liability and the amendments are 

reasonably foreseeable by Respondent. 

 

II. RESPONDENT SHALL BE ORDERED TO MAKE JUDICIAL RESTITUTION 

 

105. The basis of such order for repeal of amendment to legislation is found in the customary 

international law on restitution as a form of reparation, which includes juridical restitution.131 

Restitution has also been recognised under customary international law as the primary form 

of reparation, and compensation shall only be ordered where restitution is impossible.132  

 

106. Such power to award juridical restitution has also been exercised in the context of investment 

arbitrations, as demonstrated by the arbitral decision of Goetz, in which the Tribunal did 

include an order for restitution of investor certificates in its final award. Indeed, there is no 

principled reason against the application of such a principle of public international law in 

investment arbitration. Further, the LCIA Rules confer to the Tribunal the power to order 

compliance with any legal obligation.133 Therefore, the Tribunal indisputably possesses the 

jurisdiction to make an orders for restitution requested. 

 

107. As to whether the Tribunal should make such order, Article 35 of the ILC Articles purports to 

impose two conditions to an order of restitution. Article 35 provides: 

“A State responsible for an internationally wrongful act is under an obligation to 

make restitution, that is, to re-establish the situation which existed before the 

wrongful act was committed, provided and to the extent that restitution: 

(a) is not materially impossible; 

(b) does not involve a burden out of all proportion to the benefit deriving from 

restitution instead of compensation.” 
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108. Material impossibility is widely accepted as a bar to restitution. However, this is usually the 

case where the subject-matter of the dispute has been destroyed or passed into the hands of a 

bona fide third party.134 Any infringement of Respondent’s sovereignty does not constitute 

material impossibility of juridical restitution, as any order of remedy per se ordered against a 

state party would inevitably undermine the sovereignty of the state in question. It logically 

follows from the recognition of juridical restitution as an available remedy under customary 

law that infringement of sovereignty cannot be a valid argument for its material impossibility. 

 

109. On the other hand, the disproportionate burden bar is unsupported by any authority in the 

Commentary to the ILC Articles and, hence, its existence as a principle of customary 

international law is unsupported and, in any event, denied by Claimant. However, Claimant 

also advances arguments assuming that disproportionate burden is a valid bar to restitution. 

 

A. Repeal of Amendment to Article 4 of LRE  

 

110. The repeal is sought to restore the legal regulatory framework prior to Respondent’s breach 

of its FET obligation by reducing the feed-in tariffs for photovoltaic projects. 

 

111. Repeal of the amendment is clearly possible. There is no evidence which suggests that a 

legislative amendment cannot be repealed under Barancasian law. In any event, neither 

internal legal impossibility nor practical difficulty is a relevant factor for determining whether 

restitution is materially impossible.135 

 

112. If disproportionate burden is an effective bar to restitution, repeal of the amendment to the 

LRE does not cause any disproportionate burden to Respondent. Applying the principles of 

equity and reasonableness in determining whether restitution would cause any 

disproportionate burden,136 given a finding that Respondent failed to accord Claimant fair and 

equitable treatment, it would be unfair and inequitable to deny other investors in the 

photovoltaic industry, whose legitimate interests may also have been frustrated, the same 

remedy. 
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113. Since the two limitations do not bar the restitution, repeal of the amendment shall be ordered. 

In addition, Respondent shall be ordered to pay the difference in value between the original 

and reduced tariff rates between 1 January 2013 and the date of resumption of the pre-

amended Article 4. 

 

B. Continuing to Pay the Original Tariff of EUR 0.44/kWh for 12 Years 

 

114. In the alternative to the relief sought above, if the repeal of the amendment is ruled out, 

Claimant requests that Respondent be ordered to continue to pay the original tariff rates for 

12 years. The power to order such specific performance on the basis of juridical restitution 

has been exercised in investment arbitrations.137  

 

115. Restitution is possible in the circumstances. Re-establishment of the status quo ante only 

requires Respondent to continue to may monetary payment of tariffs to Claimant. Since no 

legislative changes are required, no issue of sovereignty or legal impossibility, even if they 

are relevant, is engaged. 

 

116. The disproportionate burden limitation, even if it exists, would be inapplicable, as 

Respondent would only be required to pay the original tariffs to Claimant and not to other 

operators of photovoltaic projects in Barancasia. 

 

C. Grant of Licence to Alfa Project 

 

117. In addition to the order for repeal of amendment, or an order for continuing to pay the 

original tariffs for 12 years, Claimant also requests that Respondent be ordered to grant a 

licence to Alfa Project, following a finding that Respondent breached its obligation under the 

FET over its denial of a licence to Alfa Project. 

 

118. The only reason supporting Respondent’s denial of a licence to Alfa Project was that it was 

an existing project.138 To restore the situation which would have existed if the illegal act had 

not been committed, the decision to deny Claimant’s application for a licence for Alfa Project 

could not be based on the reason that Alfa Project was an existing project (with or without the 
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qualification that it was not undergoing further development) in violation of the FET.139 Since 

the only reason given in support for the denial of Alfa Project’s licence cannot be relied on in 

the status quo ante without violation of the FET, the only result of the licence application was 

that a licence be given. 

 

119. Restitution is entirely possible. Indeed, nothing in the facts suggests that it is not. Since the 

grant of a licence only concerns and gives benefit to Claimant over Alfa Project, it poses no 

disproportionate burden to Respondent. 

 

III. RESPONDENT SHALL BE ORDERED TO PAY DAMAGES TO COMPENSATE 

CLAIMANT’S LOSSES 

 

120. In the alternative to the restitution claim, Claimant requests that Respondent be ordered to 

pay damages which equal approximately EUR 2.1 million. The basis of a claim for damages 

is the obligation under customary international law to compensate for the damage caused by 

an internationally wrongful act, with the objective of eliminating the consequences of the 

illegal act and to place the wronged party in the situation it would have been had the illegal 

act not taken place.140  

 

121. The calculation of damages is explained in detail in and supported by the expert report of Dr 

Marko Kovič, Claimant’s expert witness, who is a Professor of Economics at the University 

of Cogitatia. Briefly stated, the heads of damages claimed by Claimant are as follows:141 

Head of Damages Amount Claimed (EUR) 

Lost Profits for Alfa Project 120,621 

Lost Profits for Beta Project 123,261 

Lost Profits for 12 Projects 1,427,500 

Lost Profits for Future Projects 765,835 

Total 2,437,217 
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122. For the first three heads of damages, the differential method is taken to reflect the damage 

suffered by Claimant, i.e. the difference in tariffs received and to be received, as is justified in 

cases of violation of the FET in a situation such as this, where the fair market value approach 

is inappropriate.142 Since Claimant is continuing with Alfa, Beta and the 12 Projects, it is 

most appropriate to reflect the harm suffered by Claimant by calculating the difference in 

tariffs received and to be received. It is also appropriate the DCF method, as past profitability 

is not at issue, due to the fact that only the difference in fixed feed-in tariffs is being claimed. 

 

123. The amounts calculated as the net present value of the difference in tariffs, calculated based 

on the forecasted performance of the Projects discounted with the WACC, are accurate. Prof 

Kovič’s forecast of Alfa Project’s performance is well supported by a clear statistical trend of 

increasing capacity, 143  while the forecast for Beta and 12 Projects in light of the strong 

performance of Project Beta and the experience Claimant acquired in the previous projects.144 

Hence, the lost profits are demonstrated with reasonable certainty.145 The use of WACC as 

discounting rate is justified by the fact that all projects are funded through both debt and 

equity, and the tariffs represent cash flows to both debt and equity.146 

 

124. Since Claimant is now continuing with the 12 Projects, Claimant no longer maintains the 

alternative claim for wasted expenditures in land and equipment. In any case, it is accepted 

that the duty to mitigate losses is a principle of international law.147 However, it must be 

noted that the burden is on Respondent to establish failure to mitigate.148 Respondent has not 

established any failure on the part of Claimant to mitigate its losses. The assertions made by 

Ms Priemo, Claimant’s expert witness on the calculation of damages, were unsupported by 

evidence. Ms Priemo could not demonstrate that there was demand for the land plots or 

equipment acquired by Claimant. Therefore, it cannot be concluded that other reasonable and 

economically feasible options are available. 

 

125. Meanwhile, the lost profits for the future projects are calculated also using the differential 

approach and DCF method, but they are based on the difference between the profits that 
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would be earned if the projects proceed as planned and the current position that the plans for 

developing the projects have been frustrated by Respondent’s acts. Such loss is caused by 

Respondent’s breach of its obligations to accord FET, as it directly caused Claimant to 

terminate the future projects.149 For the reasons explained above, the forecasted performance 

of the future projects and the use of WACC are appropriate. The plans for the future projects 

are also sufficiently supported by the evidence of a manager of Claimant. No contrary 

evidence has been adduced by Respondent, and there is no reason not to accept his 

evidence.150 Therefore, the losses can also be demonstrated with reasonable certainty.151 
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PRAYERS FOR RELIEF 

 

126. Claimant Vasiuki requests the Tribunal:  

1. Declare that Respondent is liable for violations of the BIT, including failure to accord 

Vasiuki fair equitable treatment. 

2. Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to continue to 

pay Vasiuki the €0.44 feed-in tariff for 12 years, and to issue a licence for Alfa Project. 

3. In the alternative to its second claim, order Respondent to pay damages to Vasiuki for its 

losses, which Vasiuki calculates would equal approximately EUR 2.4 million over the 12 

years during which the tariff should have remained unchanged.  

4. To find that Claimant is entitled to restitution by Respondent of all costs related to these 

proceedings. 

 

Respectfully submitted on 19 September 2015 by 

TEAM PINTO 

On Behalf of Claimant 

Vasiuki LLC 


