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STATEMENT OF FACTS 

 

1. The Republic of Barancasia (“Barancasia” or “Respondent”) and the Federal 

Republic of Cogitatia (“Cogitatia”) entered into a Bilateral Investment Protection 

and Promotion Agreement (the “BIT”) on 31 December 1998.1 The BIT was entered 

into force on 1 August 2002. It aimed to develop economic co-operation to the mutual 

benefit of the contracting parties and envisions the stimulation of growth on the field 

of investments.2  

2. Vasiuki (“Claimant”), an LLC incorporated under the laws of Cogitatia, invested 

within the territory of Barancasia for the construction and operation of photovoltaic 

projects under the Law on Renewable Energy (the “LRE”) of the latter. Claimant 

Vasiuki launched its first experimental solar project called “Alfa” in 2009 and 

became operational as of 1 January 2010.3 

3. The beginning of Project Alfa was a fiasco – Vasiuki was operating their 

experimental project at a loss due to defect in installations, delays, and budget 

overruns. Nevertheless, the managers of Vasiuki followed the legal system of 

Barancasia and they became aware of the proposed LRE. The management deemed 

it best to maintain the operation of Project Alfa when they realised that the 

government-backed green subsidies shed some hope to Alfa.4  

4. True enough, the LRE was enacted into law on May 2010.5 It provided that the energy 

from renewable sources would be encouraged by fixing general “feed-in tariffs” for 

renewable energy providers who receive a license from the Barancasia Energy 

Authority6 (the “BEA”). BEA fixed the feed-in tariff to €0.44/kWh and expressly 

made it applicable for twelve years.7  

5. The Claimant then applied for a license for the Alfa project and for an additional 

project, Beta, on 25 August 2010. The license for the Alfa project was denied on the 

                                                   
1 BIT, Annex 1, R-30. 
2 Annex 1, preamble, R-24. 
3 RFA, R-4. 
4 SUF, R-20 
5 SUF, ¶14, R-20. 
6 SUF, ¶16, R-21. 
7 LRE, Art. 3, Annex 2, R-31. See also SUF, ¶17, R-21. 
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ground that the fixed feed-in tariff would only be available to new projects, though 

the LRE itself did not state this limitation. When Vasiuki asked the BEA for the 

criteria in accepting a project and granting a license, under which the Alfa Project 

was rejected, the BEA declined citing its confidentiality obligations.8 

6. Beta became operational on 30 January 2011. It operated smoothly and was 

implemented faster and more efficiently because of the experience and tremendous 

know-how of Vasiuki during the Alfa Project.9  

7. In 2011, a groundbreaking technology was developed, making solar panels 

substantially cheaper to manufacture. This opportunity was grabbed by a 

considerable number of investors, as Barancasia subsequently received 7000 new 

applications for licenses. Vasiuki likewise grabbed this opportunity as it filed 12 more 

applications using the new technology. It borrowed substantial sums of money from 

banks and acquired several land plots for the development of its photovoltaic projects. 

8. From the beginning of 2012, Barancasia realised that the LRE was a mistake as it has 

created a solar bubble. The local media often highlighted the excessive profits of the 

solar developers and the abundant possibilities of the abuse of the green subsidies 

scheme.10 

9. Despite the patent implications of the solar bubble, Barancasia approved 6000 

licenses out of the 7000 applications,11 including the 12 applications of Vasiuki.  

10. Pressured by the political uproar, Barancasia amended the LRE and drastically 

reduced the feed-in tariff from €0.44/kWh to €0.15/kWh. Moreover, the amended 

LRE provided for an annual review of the tariff rates thus dispensing with the “fixed” 

green subsidies scheme.  

11. Claimant Vasiuki was flustered by the changes in the legal system of Barancasia. The 

changes in the LRE came as a surprise for the Claimant as it was not invited to attend 

the private hearings before the Barancasian Parliamentary Energy Committee despite 

being a stakeholder in the energy sector.12 By the time that Barancasia amended the 

                                                   
8 P.O. No. 2, ¶16, R-58-59. 
9 SUF, ¶23, R-21. 
10 SUF, 28. R-21. 
11 P.O. No. 2, ¶13, R-58. 
12 SUF, ¶34, R-23. 
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LRE, Vasiuki had already made considerable investments of its own and borrowed 

money into the 12 new solar power plant projects: bought land plots, hired personnel, 

and paid considerable advances for equipment, which was supposed to be shipped on 

31 January 2013.13 

12. Vasiuki notified Barancia’s Ministry of Foreign Affairs of its dispute with Barancasia 

and of its intention to pursue legal remedies under the BIT if the dispute is not 

resolved to Vasiuki’s satisfaction. Barancasia declined any negotiations, 14  which 

prompted Vasiuki to request for Arbitration with the London Court of International 

Arbitration (“LCIA”) in accordance with Article 8 of the BIT. 

13. Barancasia denied jurisdiction by reason of the accession of both Barancasia and 

Cogitatia to the European Union (“EU”) and by the termination of the treaty in 

accordance with Article 13 of the BIT.  

 

 

 

 

 

 

 

 

 

 

 

 

  

                                                   
13 SUF, ¶36, R-23. 
14 RFA, R-3. 
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SUMMARY OF ARGUMENTS 

ON JURISDICTION 

 

14. The accession to the European Union did not automatically terminate the BIT as 

the latter is not inconsistent with the EU Legal Order. The BIT and the TFEU can 

co-exist and can be harmonized to the extent that compliance in one will not be a 

violation with the other. Thus, there is no termination of the earlier treaty (BIT) 

implied by the conclusion of a later treaty (TFEU).  

 

15. Furthermore, the BIT is not terminated in accordance with Article 13 of the BIT. 

The termination procedure under the BIT provides for a clear and unambiguous 

interpretation of the fixed ten-year period. No notice can be sent to terminate the 

treaty prior to the expiration of the ten-year period. The notice sent by Barancasia 

just five years from the entry into force of the BIT is clearly premature. 

 

16. Lastly, the investments of Vasiuki in the territory of Barancasia are protected by 

the sunset clause in Article 13 of the BIT. Vasiuki invested with Barancasia on 

2009, 2010, and 2012 – all within the fixed ten-year period. According to the Sunset 

Clause in the BIT, investments made prior to the termination of the BIT shall 

continue to benefit from the provisions of the treaty for ten years from the date of 

its termination. Since this right of Vasiuki is considered substantive in nature, the 

ISDS in Art 8 of the BIT is applicable, thus warranting the jurisdiction of 

LCIA.  

 

ON MERITS 

 

17. Respondent has breached its obligation to provide fair and equitable treatment to 

Claimant under Article 2(2) of the BIT. By arbitrarily denying license to Vasiuki 

for the Alfa project, amending the LRE without adequate consultation which caused 

the draconian reduction of the guaranteed feed-in tariff for 12 years, and 

subsequently changing Barancasia’s renewable energy laws through regulatory 
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measures, Respondent (1) violated Claimant’s legitimate expectation to a stable and 

predictable legal framework (Conduct undermining Legitimate Expectations); (2) 

acted arbitrarily in treating Claimant’s investment (Substantively Improper 

Conduct); (3) failed to act transparently (Procedurally Infirm Conduct). 

 

18. Furthermore, Respondent’s actions are neither exempt under the Essential Security 

provision (Art. 11) of the BIT nor under the customary international law defense of 

necessity. The measures adopted by the Respondent are not the only way to cope 

the situation. Likewise, Respondent gravely contributed to the situation of 

necessity. 

 

ON REMEDIES 

 

Specific Performance  

 

19. The state of Barancasia cannot deny Vasiuki of the remedy of specific performance 

by rescinding the Amended LRE Article 4 alleging their sovereignty as a state. In 

general, treaties limit or restrict the sovereignty of states as they surrender some 

aspects of their state power in exchange for greater benefits granted by or derived 

from a convention or pact. Furthermore, the remedy of specific performance is 

expressly granted to LCIA under the 2014 LCIA Rules. By virtue of its adherence 

to Article 8(2)(d), Barancasia have agreed to be governed by LCIA rules. 

 

20. Rescission of a legal act is a form of restitution as the latter means full restoration 

of the situation that the injured party was in prior to the wrongful act.15 The ILC 

Draft Articles for Internationally Wrongful Acts included Restitution as a remedy 

for an injured party if the restitution prayed for is not materially impossible and that 

there is no disproportionate burden on the party of the responsible state to grant 

restitution instead of compensation. The rescission of the legal act of Barancasia 

                                                   
15 ILC Draft Articles, Art. 35. See also Chorzow Factory Case, Judgment on Merits, p.47. 
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is neither materially impossible nor imposes a disproportionate burden of 

restitution from compensation.  

 

Compensation for Damages 

 

21. The Claimant based its claim on three heads: damages caused to (1) the Alfa 

Project and Beta Projects wherein both suffered substantial losses, (2) wasted 

investments in land, photovoltaic panels and related equipment acquired, and 

(3) the further losses suffered by the Claimant as a consequence of the action 

of the Respondent.  

 

22. The claim is sufficient and justified because the quantification used is based on 

the WACC rate of 8%, discounting future amounts and as interest rate on past 

sums. It represents the cost incurred by the Claimant in raising the capital necessary 

to implement the projects Alfa, Beta, the twelve other projects and the future 

projects for expansion.16 Indeed, the Claimant must be placed in the same pecuniary 

position it would have been in all probability were it not for the international wrong 

committed by the Respondent. 17  Lastly, the Claimant prays for the pecuniary 

restitution by the Respondent of all costs related to these proceedings18. 

  

                                                   
16 ER, Marko Kovic, ¶12, R-46. 
17 Chorzow Factory Case, Germany v. Poland (as cited in AMCO v. Indonesia, ¶183-185). 
18 RFA, ¶3, R-5. 
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I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE 

 

23. Pursuant to Article 8(2)(d) of the BIT, Cogitatia and Barancasia gave consent to a 

binding arbitration under the rules of the London Court of International Arbitration 

in case of a dispute arising between a contracting party and an investor of the other 

contracting party.19 Like any form of arbitration, investment arbitration is always 

based on an agreement. Consent to arbitration by the host State and by the investor 

is an indispensable requirement for a tribunal's jurisdiction. Participation in treaties 

plays an important role in the jurisdiction of tribunals but cannot, by itself, establish 

jurisdiction. Both parties must have expressed their consent.20 

 

24. Furthermore, the necessary steps under Article 8(2) of the BIT were properly 

complied with prior to sending the dispute to the LCIA. Vasiuki sent its written 

notification of claim on April 20, 2014 in an attempt to negotiate. Barancasia had 

since then declined negotiation.21 Thus, Vasiuki was entitled to submit its case for 

arbitration at the LCIA, as its choice of tribunal, on November 2, 2014 or 6 months 

after the filing of the notice of claim as required in the BIT.22  

 

25. Respondent Barancasia contests the jurisdiction of this tribunal on the ground of 

the termination of the BIT by virtue of accession to the EU of both contracting 

parties. It is the claimant’s position, however, that the BIT remains to be in force 

as of the filing of this claim. Hence, the foregoing arguments will concentrate on 

the existence and applicability of the BIT.  

  

                                                   
19 BIT, Art 8, par 2(d), R-28. 
20 Schreuer, p.830 
21 RFA, R-3. 
22 RFA, R-2. 
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A. Applicable Law For Jurisdiction 

 

26. The applicable law for the issue on jurisdiction is the 2014 LCIA Rules and the 

BIT23, which sets forth the consent of the parties to submit the case for arbitration 

and the authority of the tribunal to rule on the dispute at bar.   

 

27. Likewise, the parties to the BIT have both ratified the Vienna Convention on the 

Laws of Treaties.24 Thus, the VCLT is also an applicable law as to the termination 

of the treaty. Under the VCLT, a treaty can only be terminated in accordance with 

its own terms or the Vienna Convention.25 Article 42 of the VCLT reads as follows:  

 

(1) The validity of a treaty or of the consent of the State to be 

bound by a treaty may be impeached only through the application 

of the present Convention. 

(2) The termination of a treaty, its denunciation or the 

withdrawal of a party, may take place only as a result of the 

application of the provisions of the treaty or of the present 

Convention. The same rule applies to suspension of the operation 

of a treaty 

 

28. In application of the VCLT, the following Articles are applicable with respect to 

the aforesaid events: Article 54, for the termination of or withdrawal from a treaty 

under its provisions or by consent of the parties; Article 59, for the termination of 

the operation of a treaty implied by conclusion of a later treaty; and Article 64, with 

regard to the procedure to be followed in case of termination or withdrawal from 

the treaty.  

 

 

  

                                                   
23 Eastern Sugar v. Czech Republic, ¶157, See also Eureko v. Slovakia, ¶225.  
24 P.O. No. 2, ¶5, p.58 
25 VCLT, Art. 42 
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B. The Procedure For Termination Under The BIT Was Not Complied With Nor 

Would It Seem That Cogitatia And Barancasia Have Agreed In Any Other Way 

That The BIT Should Be Terminated Or Cease To Be Operative26 

 

29. The Vienna Convention on the Laws of Treaties expressly specified two ways on 

how to terminate a treaty grounded on a diplomatic exchange. Generally, treaties 

are complied with in good faith – pacta sunt servanda – and are binding between 

the parties. Bindingness and equality between parties are constituent elements of 

any contract. A contract would not be a contract if not binding; the principle pacta 

sunt servanda is the minimum content of Natural Law.27 Article 54(2) of the VCLT 

sets out the exception to the general rule of such compliance in good faith.28 It 

basically included the other alternative on how treaty relationships can end - not 

through compliance with the treaty provisions but through the withdrawal of a 

party.29 Under Article 54, there are two modes of terminating a treaty: the first one 

is the regulation of a mode of termination already anticipated in the treaty, while 

the second one is a kind of termination subsequently permitted by all other parties.30 

Hence, if either of the contracting party wishes to terminate the BIT, they can only 

do so in conformity with the provisions of the treaty31 or at any time by the consent 

of all the parties after consultation with the other contracting state.32  

 

1. No valid termination in conformity with the provisions of the treaty 

 

30. The provisions in the BIT are binding between Cogitatia and Barancasia. 

International conventions referred to as multilateral or bilateral treaties are sources 

of international law and are binding between the contracting parties.33  

 

                                                   
26 VCLT, Art 54.  
27 Schreuer, p.93 
28 Dörr and Schmalenbach, p.945 
29 Ibid. p.950 
30 Ibid. p.953 
31 VCLT, Art 54(1). See also Eastern Sugar v. Czech Republic, ¶157.  
32 VCLT, Art 54(2). 
33 Aust, p.5 
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31. Article 13 of the Cogitatia-Barancasia BIT provides for the date when the BIT was 

entered into force, its duration and termination procedures.34  

Article 13  

Entry into Force, Duration and Termination 

1. This Agreement shall enter into force on the date of the last written 

notification through diplomatic channels of the fulfillment by the 

Contracting Parties of all the necessary internal procedures for 

bringing this Agreement into force. 

2. This Agreement shall remain in force for a period of ten years. 

Thereafter, it shall remain in force until the expiration of a twelve 

month period from the date either Contracting Party notifies the 

other in writing of its intention to terminate the Agreement.   

3. In respect of investments made prior to the termination of this 

Agreement, the provisions of this Agreement shall continue to be 

effective for a period of ten years from the date of its termination.   
 

32. According to Procedural Order No.2, the date of the last written notification 

through diplomatic channels of the fulfillment by the Contracting Parties of all the 

necessary internal procedures was on August 1, 2002. 35  Consequently, and in 

accordance with Article 13(¶2), the agreement shall remain in force until August 1, 

2012, or ten years from the date when it was entered into force.  

 

33. Moreover, the termination of the treaty is not automatic upon the expiration of the 

ten-year period. Article 13(¶2) sets a holdover period in which case the treaty shall 

continue to remain in force until one of the contracting parties notify the other of 

its intention to terminate. Thereafter, there is a 12-month window period until the 

treaty finally terminates. This 12-month window period is not new in Investment 

Contracts. The Russian Federation and Ethiopia BIT of 2000 contains the same 

provision.36 Likewise, the China/Philippines BIT of 1992 contains such period.37 

The window period allows investors to file their claims against the host states, 

should there be any, under the provisions and protection of the BIT. Following the 

                                                   
34 BIT, R-30 
35 P.O. No. 2, ¶1, R-57 
36 Russian Federation/Ethiopia BIT 2000, Art 12 ¶2.  
37 China/Phlippines BIT 1992 Art. 13 ¶2. 
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termination procedure of the BIT, the earliest date that a notice to terminate can be 

conveyed is one day after the 10-year period, or on August 2, 2012. The finality of 

the termination shall be after 12 months from the notification and the earliest is on 

August 2, 2013.  

 

Entry Into 

Force 

Ten-Year Period Earliest date for the 

Notice to Terminate 

12-Month Window 

Period 

August 1, 2002 August 1, 2012 August 2, 2012 August 2, 2013 

 

The notification of Barancasia to terminate the treaty is premature 

 

34. The facts at bar provide that Barancasia sent the notice to terminate the treaty on 

June 29, 2007, just five years from the date it was entered into force.38 Clearly, this 

notification is premature. The words of the BIT are clear and unambiguous that 

unilateral termination can only be had after the expiration of the 10-year period. 

This is gleaned from the fact that the BIT used the word ‘thereafter’. Had it not 

used the word ‘thereafter’, the interpretation would have been different, at the very 

least, vague. The premature notification is a void notification as it was not in 

conformity with the instructions of the treaty. Since it is void, the notification can 

neither have any prospective nor retroactive effects.  Therefore, the treaty was 

not terminated in accordance with its provisions.  

 

Entry Into 

Force 

Ten-Year Period Earliest date for the 

Notice to Terminate 

Barancasia’s 

Notification 

August 1, 2002 August 1, 2012 August 2, 2012 June 29, 2007 

 

2. There is no showing that Barancasia and Cogitatia agreed in any other way that 

the BIT should be terminated 

 

 

                                                   
38 Annex 7.1, R-39; SUF, ¶9, R-21.   
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35. Under the VCLT, a treaty can be terminated unilaterally or through mutual 

consent.39 The unilateral termination is that already anticipated by the treaty while 

the mutual termination is provided for in Article 42(2) and 54(2) of the VCLT.  

Article 54 

Termination of or Withdrawal From a Treaty under its 

provisions or by Consent of the Parties 

The termination of a treaty or the withdrawal of a party may take 

place: 

1. In conformity with the provisions of the treaty; or  

2. At any time by consent of all the parties after consultation with 

the other contracting States.  

 

36. In the words of Oppenheim40 as cited in the article of Vonn, et al., the ability of the 

parties to terminate by mutual agreement therefore derives from customary 

international law as reflected in VCLT Article 54(2). Thus, Oppenheim has stated 

that a ‘treaty, although concluded forever or for a period of time which has not yet 

expired, may nevertheless always be dissolved by mutual consent of the contracting 

parties’.41 

 

37. The termination through mutual consent need not be stated explicitly, there could 

be tacit consent but such consent must be established beyond doubt,42 which can be 

difficult if it is not clearly expressed.  

 

38. Agreement on termination can be shown in many ways, as explained by Oppenheim 

in his book, International Law: A treatise. First, the parties can expressly and 

purposely declare that a treaty shall be dissolved; this is rescission. Or, secondly, 

they can conclude a new treaty concerning the same objects as those of a former 

treaty without any reference to the latter, although the two treaties are inconsistent 

                                                   
39 Dörr and Scmalenbach, ¶18, p.950. 
40 Oppenheim, ¶537, p.571.  
41 Vonn, et al., p.461 
42 Dörr and Schmalenbach, ¶40, p.958. 
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with each other. This is substitution, and in such a case it is obvious that the treaty 

previously concluded was dissolved by tacit mutual consent.43  

 

The treaty is not terminated through rescission 

39. The mutual consent of the parties can be established in two ways: expressly or 

impliedly. It is clear that there is no express consent on the part of Cogitatia to 

terminate the treaty. Nowhere in the records can it be found that Cogitatia have 

expressly agreed to terminate the BIT. Moreover, Cogitatia has not initiated or 

officially acknowledged termination of any of its existing Intra-EU BITs.44  

 

40. While the Government of Barancasia has adopted a Resolution dated December 11, 

2006 regarding the proposal for approval of the procedure of the Republic of 

Barancasia concerning the termination of the bilateral investment treaties 

concluded by the Republic of Barancasia with members of the European Union,45 

such was not agreed upon by Cogitatia. In fact, nothing in the records show that 

Barancasia indeed initiated any termination procedure with Cogitatia. The 

Resolution assigned the Minister of Foreign Affairs to commence meetings with 

respective parties of particular BITs. However, since the receipt of Cogitatia46 of 

the copy of the Resolution and the Notice to Terminate47 dated June 29, 2007, no 

proposal as to how to go about the termination procedure was sent, nor any meeting 

was conducted to reach an agreement. It was a unilateral termination on the part of 

Barancasia. The reply of Cogitatia is a mere manifestation that it received the 

notice, but not a confirmation to terminate the BIT.  

 

41. Barancasia cannot, by any stretch of imagination, equate the silence of Cogitatia as 

an implied or tacit consent. It is not for Cogitatia to initiate the meetings to reach 

                                                   
43 Oppenheim, ¶537, p571.  
44 P.O. No. 2, ¶3, R-57-58. 
45 Annex 6, R-37 
46 Annex 7.2, R-40. 
47 Annex 7.1, R-39. 



 14 

an agreement on termination as this was expressly assigned to the Minister of 

Foreign Affairs of Barancasia.48 Likewise, this duty is incumbent upon the State 

Party initiating the termination.49 The absence of objection on the part of Cogitatia 

is of no moment since there was nothing to object. Barancasia merely sent a notice 

to terminate without any proposal on how to go about the same. Since its receipt on 

July 10, 2007 of the notice, Cogitatia has been waiting for any invitation from 

Barancasia to conduct meetings for the termination. This however, did not happen.   

 

42. For rescission to operate, there must be a clear and unequivocal consent from ALL 

the contracting parties to terminate the BIT.50 Furthermore, it is a requisite under 

Article 54(2) of the VCLT that there must be consultation with other contracting 

states before consent can be expected. VCLT, Art. 54(2) states: (with emphasis) “x 

x x At any time by consent of all the parties after consultation with the other 

contracting States.” The rescission cannot come from the will of one party alone. 

C. Assuming That The BIT Is Terminated, The Sunset Clause In The BIT Will 

Grant This Tribunal Jurisdiction  

 

43. It is typical in an Investment Promotion and Protection Agreement (“IPPA”) to 

include a provision that the provision of the IPPA shall continue to be in effect in 

respect of investments made while the IPPA is in force for a certain period 

(usually at least ten to fifteen years) after the date of termination, and without 

prejudice to the application thereafter of the rules of general international law.51 

This kind of provision is called the Sunset Clause. Also known as survival clauses, 

the sunset clause of a BIT gives little immediate significance to the termination of 

the BIT since the Stat continues to be bound by it for the period of the survival 

clause.52 

 

                                                   
48 Supra, Note 28. 
49 Dörr and Schmalenbach, ¶45, p.960. 
50 Ibid, ¶10, p.948 
51 Aust, Modern Treaty Law and Practice, p.231. 
52 Trapl, V., Arbitration Conference, 2011 
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44. Thus, even though a State may terminate a BIT, it will often still remain bound 

by its provisions vis-à-vis investments made prior to the treaty’s termination. 

As in the example quoted, the survival clause is usually not limited to specific BIT 

provisions, but encompasses the entirety of the agreement, including the investor-

State dispute settlement (ISDS) provisions. Therefore, the termination of a BIT is 

of little immediate significance since the State continues to be bound by it for 

the period of the survival clause.53 

 

1. The Investments Of Vasiuki Qualifies Under The Sunset Clause 

 

45. The Sunset Clause in the Cogitatia-Barancasia BIT is contained in Art 13(3), which 

states that: “In respect of investments made prior to the termination of this 

Agreement, the provisions of this Agreement shall continue to be effective for a 

period of ten years from the date of its termination.”  

 

46. The investments of the Claimant fall within the protection of the Sunset Clause.  

 

47. Project Beta was given a license on 2010 and was operational on 2011.54 The other 

12 photovoltaic projects were given licenses on 1 July 2012.55 Obviously, those 

dates are well within the 10 year fixed period. The earliest date that the treaty can 

be validly terminated is on August 2, 2012 excluding the 12-month window period. 

Therefore, the investments made prior to this termination date shall continue 

to benefit until August 2, 2023. That is the essence of the sunset clause provided 

for in international law and contained in the BIT. 

  

                                                   
53 UNCTAD Report, IIA Issues Note No. 2, 2010. 
54 SUF, ¶23, R-22. 
55 SUF, ¶33, R-24. 
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D. The BIT is consistent with the European Union Legal Order 

 

48. Since the BIT is not terminated in compliance with its provisions and with proper 

negotiation between the parties, under the circumstances, termination can also be 

possible in accordance with Article 59 of the VCLT, or implied termination.  

 

49. The claimant posits that jurisdiction of this tribunal exists despite the accession of 

both Barancasia and Cogitatia to the European Union. The Treaty of the 

Functioning of the European Union (the “TFEU”) is consistent with the BIT. It is 

likewise the position of the claimant that even by their accession, the BIT remains 

to be in force as a binding contract between the parties.  

 

50. Article 59 of the VCLT sets out the conditions as to the termination of an earlier 

treaty as implied by the conclusion of a later treaty. These conditions are the 

following: (1) both treaties must contain the same subject matter, (2) if both treaties 

contain the same subject matter, there must be a terminative intent from all the 

contracting parties of the earlier treaty beyond reasonable doubt; or the first and 

second treaty must be materially incompatible.  

 

51. The first condition is that both must contain the same subject matter. If this 

condition is not satisfied, there can be no implied termination.56 

 

1. The BIT and the TFEU do not have the same subject matter  

52. According to the UN Convention, the test in order to determine whether treaties 

contain the same subject matter is resolved through the assessment of whether the 

fulfilment of the obligation under one treaty affects the fulfilment of the obligation 

of another. This “affecting” might then take place either as breach of the other 

obligation or undermining its object and purpose in one way or another.57  

                                                   
56 Eureko v. Slovakia, ¶258,  
57 ILC Session, UN General Assembly, ¶254, p.130. 
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53. In the case at bar, the earlier treaty is the Cogitatia-Barancasia BIT and the later 

treaty is the Lisbon Treaty of the European Union Legal Order, otherwise known 

as the TFEU. Cogitatia and Barancasia concluded their BIT on December 31, 

1998,58 and both states acceded to the EU on May 1, 2004.59  

54. Nevertheless, there is no need to terminate the BIT as compliance with the BIT will 

not violate the TFEU. In an overview, the investor is given broader rights in the 

BIT than in the TFEU. 60  These rights are not duplicated in the EU Law, 

notwithstanding the inclusion of Foreign Direct Investment in Art. 207 of the 

Lisbon Treaty. In the article of Shan and Zhang, the inclusion of FDI is open to 

many interpretations as it was not clearly defined in the TFEU.61 

55. Dorota Leczykiewiz gives one interpretation in her article, Common Commercial 

Policy: The Expanding Competence of the European Union in the Area of 

International Trade. According to Leczykiewicz, the competence of the EU rests 

mainly on external trade policy. The EU would not have the power to negotiate, 

conclude, or implement an international agreement covering aspects which the 

Union does not have the power to legislate internally.62  

There is no incompatibility in the substantive provisions of the BIT and TFEU  

 

56. Thus, the EU focuses on external trade liberalization or the movement of capital 

from one state to another. Title II and Title IV of the TFEU provides for Free 

Movement of Goods, Persons, Services, and Capital. The Union lifted the 

restrictions of trade that any member state might have on goods, persons, services, 

or capital. On the other hand the BIT concentrates on the protection of the 

investments of the investor in the host state. Lifting the restrictions on trade is 

essentially different from providing the protections for investments inside the 

                                                   
58 BIT, Annex 1, R-31. 
59 SUF, ¶5, R-20. 
60 Eureko BV v. Slovakia, ¶245. 
61 Shan & Zhang, p.7  
62 Leczykiewicz, p.1678 
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host state. The difference lies from the action of the host state in order to fulfill the 

obligation. In the former, the state takes a passive stance in allowing the free 

movement of goods, services, persons and in this case, the free movement of 

capital. While on the latter, the position of the state is an active stance in protecting 

the investment while settled in its territory.  

 

57. In applying the test of the same subject matter, assessment must be made whether 

compliance with one obligation will affect compliance with the other. In this case, 

to lift a restriction on trade is not the same as to protect and promote the investments 

already in the territory. Therefore, the first condition in Article 59 as to the same 

subject matter is not satisfied.  

 

There is no incompatibility with the application of the ISDS of the BIT and dispute 

settlement procedures in the EU 

 

58. More importantly, the dispute settlement provided for in the BIT wherein there is a 

diagonal or mixed type of arbitration between an investor and the contracting party 

is not available in the TFEU. The BIT of Cogitatia and Barancasia also provides 

for a special procedural protection in the form of arbitration between the investor 

state and the host state and, especially arbitration of a “mixed” or “diagonal” type 

between the investor and the host state, as in the present case.  

 

59. In the case of Eureko v. Slovakia, it was held that from the point of view of the 

promotion and protection of investments, the arbitration clause is in practice the 

most essential provision of Bilateral Investment Treaties. Whereas general 

principles such as fair and equitable treatment or full security and protection of the 

investment are found in many international, regional or national legal systems, the 

investor's right arising from the BIT's dispute settlement clause to address an 

international arbitral tribunal independent from the host state is the best 

guarantee that the investment will be protected against potential undue 
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infringements by the host state. EU law does not provide such a guarantee.63 Even 

in the inclusion of FDI in Art 207 of the Lisbon Treaty, there is still an 

unavailability of a mixed ISDS. Thus to exercise its rights as an investor protected 

in Article 8 of the BIT, there is no violation of the dispute settlement procedures in 

TFEU 

2. There is no clear intention on the part of Cogitatia to terminate the BIT 

 

60. The next test of implied termination is the clear intention on the part of both parties 

to terminate the BIT. This is called the terminative intent, and it must be established 

beyond reasonable doubt.64 This interpretation confirms the status and power of the 

contracting power of the contracting parties as ‘masters of their treaty’ according 

to customary international law.65 This will leave the older treaty in force.  

 

61. Cogitatia never gave any confirmation as to the termination of the treaty by 

Barancasia. When it received the notice, the consultation was set to happen but it 

never did. In this matter, it cannot be said that the silence of Cogitatia afor so long 

terminated the treaty, since it did acknowledge the notice of Barancasia, only that 

the latter did not pursue the meetings for the termination procedure outside the 

ambit of the BIT.66 Since there was absence of a clear and indisputable consent on 

the part of Cogitatia, the claimant Vasiuki had every right to assume that it was still 

entitled to the protection of the BIT, as it was, in substance and procedure.  

 

 

MERITS 

II. RESPONDENT BREACHED ITS OBLIGATION TO ACCORD FAIR AND 

EQUITABLE TREATMENT TO CLAIMANT UNDER BIT ARTICLE 2(2) 

 

                                                   
63 Eastern Sugar BV v. Slovakia, ¶165,  
64 Dörr and Schmalenbach, ¶40, p.950, See Also  ¶25, p.1018. 
65 Dörr and Schmalenbach, ¶10, p.948. 
66 Resolution of Barancasia, Annex 6, ¶2, R-37. 
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62. Respondent’s administrative and regulatory measures in respect of the LRE 

amounted to a breach of the Cogitatia-Barancasia BIT, particularly by failing to 

accord Claimant’s investments fair and equitable treatment (FET). Likewise, it 

also violated relevant rules under international law. 

 

63. Article 2(2) of the BIT provides that investments of investors of either Contracting 

Party shall at all times be accorded fair equitable treatment and shall enjoy full 

protection and security in the territory of the other contracting party.67  

A. Interpretation and General Contours of the Fair and Equitable Treatment 

Standard 

 

64. The FET standard as contained in Article 2(2) is worded without any reference to 

international law or any further criteria. 68  As such, it is considered as an 

autonomous standard; a flexible one which must be adapted to the circumstances 

of each case69 as it has normative content independent from municipal laws and 

from other standards.70 An analysis of whether a state’s conduct has been fair and 

equitable requires an assessment of all the facts, context and circumstances of a 

particular case.71  

 

65. Accordingly, the interpretation of the treaty provision containing the fair and 

equitable treatment should start from the normal canons of treaty interpretation as 

contained in Articles 31 and 32 of the VCLT, which include the ordinary meaning 

of the treaty’s terms, their context, and the object and purpose of the treaty, the 

preamble being of particular importance.72  

 

                                                   
67  BIT Art 2(2) 
68 UNCTAD Fair and Equitable Treatment: A Sequel (2012), p. 36  
69 Waste Management v. Mexico II, ¶ 99. 
70 K. Yannaca-Small, ‘Fair and Equitable Treatment Standard: Recent Developments’, in Standards of 

Investment Protection (OUP 2008), page 111 
71 Mondev v. United States, ¶ 118. See also M.C.I. Power Group L.C. and New Turbine, Inc. v. 

Republic of Ecuador (ICSID Case No. ARB/03/6), Award, 31 July 2007, ¶ 370. 
72 MTD Equity Sdn. Bhd. and MTD Chile S.A. v. Republic of Chile (ICSID Case No. 01/7), Award, 25 

May 2004 
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66. Starting with the text of the provision, a treatment will thus be fair when it is free 

from bias, fraud or injustice; and by the same token, equitable treatment is that 

which is characterized by fairness and reasonableness. 73  Corollary, unfair and 

inequitable treatment meant such an unjust or arbitrary manner that the treatment 

rises to the level that is unacceptable from the international perspective.74 

 

67. In addition, the fair and equitable treatment standard should be interpreted in light 

of the object and purpose of the BIT as reflected in its preamble.75 The Preamble 

of the Cogitatia-Barancasia BIT specifically intends to create and maintain 

favourable conditions for investments of investors of one Contracting Party in the 

territory of the other Contracting Party as well as the stimulation of business 

initiatives.76 In this regard, inducing investors through a regime with guaranteed 

fixed-in tariffs promised for a certain period of time, and revoking these incentives 

unilaterally, is contrary to the creation and maintenance of an atmosphere 

favourable to investments. 

 

68. Seen in this light, the fair and equitable treatment standard prescribed in the Treaty 

should therefore be understood to be treatment which, if not proactively stimulating 

the inflow of foreign investment capital, does at least not deter foreign capital by 

providing disincentives to foreign investors. An investor’s decision to make an 

investment is based on an assessment of the state of the law and the totality of the 

business environment at the time of the investment as well as on the investor’s 

expectation that the conduct of the host State subsequent to the investment will be 

fair and equitable.77 

 

69. In this context, the Tribunal in Saluka v. Czech Republic ruled that the fair and 

equitable treatment standard prohibits at least six different types of host state 

                                                   
73 S. Vasciannie, "The Fair and Equitable Treatment Standard in International Law and Practice", BYIL 

(1999) p. 99 
74 S.D. Myers v. Canada, ¶ 263. 
75 Saluka v. Czech Republic, ¶ 284. 
76  Preamble, Annex No. 1, BIT 
77 Saluka v. Czech Republic, ¶¶ 304-309. 
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misconduct including: (1) a government’s violation of an investor’s legitimate 

expectations; (2) inconsistent treatment of an investment by different organs or 

officials of the same government; (3) a lack of transparency that hampers the ability 

of an investor to operate its investment or understand what is required by the 

government in order for an investment to succeed; (4) failure by a government to 

provide adequate advance notice of measures that will negatively impact an 

investment; (5) governmental treatment of an investment that is in bad faith; and 

(6) discriminatory conduct.78  

 

70. Analytically, these types of host state misconduct can be categorized as discussed 

below into (B) Conduct undermining Legitimate Expectations; (C) Substantively 

Improper Conduct as it is arbitrary, unreasonable or in bad faith; (D) Procedurally 

Infirm Conduct as it violated principles on transparency. 

 

71. In these regard, Respondent’s treatment of the Claimants’ investments fell below 

the standard of treatment required by the fair and equitable obligation of the BIT. 

Specifically, Claimant submits that Respondent (1) failed to provide a stable and 

predictable legal framework and undermined Claimants legitimate expectations; (2) 

acted arbitrarily with respect to Claimants’ investments; (3) failed to act 

transparently with respect to Claimants’ investments. 

 

B. Conduct undermining Legitimate Expectations 

1. Respondent failed to Provide a Stable and Predictable Legal Framework that 

formed the Basis of Claimant’s Decision to Substantially Increase Investments. 

 

72. The core element of the FET obligation is to ensure a consistent and stable legal 

environment as concurred with by numerous tribunals (Metalclad v. Mexico 79, 

                                                   
78 Saluka Investments BV v. Czech Republic, UNCITRAL, Partial Award, 17 March 2006 
79 Metalclad Corporation v. United Mexican States (ICSID Case No. ARB(AF)/97/1), Award, 30 August 

2000 
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Duke Energy v. Ecuador80, PSEG v. Turkey81). Undertakings and representations 

made explicitly or implicitly by the host state are the strongest basis for legitimate 

expectations. 82  The legal framework on which the investor is entitled to rely 

consists of legislation and treaties, assurances contained in decrees, licenses and 

similar executive statements. A reversal of these assurances by the host state that 

have led to legitimate expectations will violate the principle of fair and equitable 

treatment.83 

 

73. In May 2010, Barancasia enacted the LRE which sought to establish a system or 

legal framework for the promotion of energy consumption of energy from 

renewable sources in the Republic of Barancasia.84 It consisted of an incentive, in 

the form of fixed feed-in tariffs which would remain for a period of twelve years.85 

 

74. After enticing Vasiuki and other investors to make substantial investments in 

reliance to the incentives brought by the framework of the LRE, Barancasia 

amended the same legislation on January 3, 2013 by allowing the fixed feed-in tariff 

to be reviewed annually86 By unilaterally reducing the guaranteed feed-in tariffs for 

twelve years through legislation, Barancasia failed to provide Vasiuki as well as 

other investors a predictable and stable legal framework to rely to in making the 

investments and operating it to succeed. 

 

75. However, this does not mean that FET obligation is an unqualified guarantee that 

regulations will never change. The state may always change its legislation, being 

aware and thus taking into consideration that: (i) an investor’s legitimate 

expectations must be protected; (ii) the state’s conduct must be substantively proper 

                                                   
80 Duke Energy Electroquil Partners and Electroquil S.A. v. Republic of Ecuador, ICSID Case No. 

ARB/04/19, Award, 18 August 2008 (hereinafter “Duke Energy v. Ecuador”) 
81 PSEG Global Inc. and Konya Ilgin Elektrík Űretím ve Tícaret Limited Şirketi v. Republic of Turkey 

(ICSID Case No ARB/02/5), Award, 19 January 2007 (hereinafter “PSEG v. Turkey”). 
82 Dolzer, R. & Schreur, C. Principles of International Investment Law. Oxford University Press, 2012, p. 

145. 
83 Reisman, W & Arsanjani, M,  
84 LRE, Art 1 Par. 2 R-31 
85 LRE, Art. 4 R-31 
86 UF, R-23 
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(e.g., not arbitrary or discriminatory); and (iii) the state’s conduct must be 

procedurally proper (e.g., in compliance with due process and fair administration). 

If a change in legislation fails to meet these requirements, while the legislation may 

be validly amended as a matter of domestic law, the state may incur international 

liability.87 

 

76. In this case, the aforementioned requisites are not complied with. The specific 

entitlement as enshrined under Art.4 of the LRE vested contractual rights to those 

licensees already granted and is tantamount to an agreement by the Respondent to 

provide the incentives for twelve years without changing the law. Vasiuki would 

not have invested had they knew that the regime granting the fixed feed-in tariffs 

can anytime be amended. In other words, Respondent could not, consistent with the 

preamble of the BIT and the general notions of fair and equitable treatment put up 

a legal framework to lure investors; then once investments poured in, change the 

same framework unilaterally to which it benefitted. 

2. Respondent undermined Claimant’s Legitimate Expectations with respect to that 

Regulatory Framework. 

 

77. A breach of the FET obligation through frustration of legitimate expectations has 3 

elements: (i) investor has acquired rights or the state has acted in such a way so as 

to generate a legitimate expectation in the investor; (ii) investor has relied on that 

expectation to make its investment; (3) action by the state that reverses or destroys 

those legitimate expectations.88 

 

78. Claimant submits that the foregoing requisites are complied with. First, Respondent 

generated a legitimate expectation. The LRE created a general scheme of incentives 

available to investors. This general entitlement later crystallized with respect to 

qualifying investors through the granting of the licenses, thus becoming from that 

moment a specific entitlement from Barancasia. Through the interplay of the 

                                                   
87 Micula v. Romania, ¶ 529 
88 Saluka v. Czech Republic ¶302 
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purpose of the BIT, the LRE and Respondent’s conduct, it can be gleaned that 

Respondent made a representation that created a legitimate expectation that the 

incentives would be available substantially in the same form as they were initially 

offered for a period of 12 years.  

 

79. Second, Claimant relied upon the legitimate expectation generated by Respondent 

as it would not have invested in the manner, scale and speed that it did if not for the 

expectation that the incentives would remain in place for the full 12-year period. 

When Project BETA was approved under the 0.44€/kwh regime, Claimant 

substantially increased its investments when it borrowed huge sums of money from 

banks, acquired several land plots suitable for the development of photovoltaic 

power plants, and obtained construction permits.89 The investments in Barancasia 

only made economic sense if Claimant could count on the benefits of the guaranteed 

feed-in tariffs. If the incentives could have been reduced at any time through 

amendment of the implementing legislation, Respondent would have been 

ineffective in incentivizing investment because investors would have lacked the 

certainty that they would need to commit funds. 

 

80. Third, the amendment of the LRE which cause the unilateral draconian reduction 

of the 0.44€/kWh to 0.15€/kWh 90  constituted reversal and frustration of the 

legitimate expectation created. Because of the reduction, Project BETA was able to 

enjoy the 0.44€/kWh rate only for two years—far from the originally contemplated 

12-year period. Hence, such treatment is unfair and inequitable which gives rise to 

compensation. 

 

  

                                                   
89 SUF, R-22 
90 SUF, R-35  
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C. Substantively Improper Conduct 

1. Respondent acted arbitrarily in denying license for the Alfa project. 

 

81. A state’s use of its governmental powers to interfere with contract rights may be 

considered arbitrary. 91  A measure is arbitrary when it is not based on legal 

standards but on discretion, prejudice or personal preference.92 

 

82. The denial of license for Project Alfa was not anchored on any legal standard or 

reasonable ground. Respondents denied the application of Alfa’s license on 25 

August 2010 because a fixed feed-in tariff would only be available for new projects, 

not for existing ones.93 However, nowhere in the LRE stated such restriction. In 

fact, a perusal of Article 5 of the LRE recognizes that existing capacity of electricity 

production from renewable energy sources may be developed upon obtaining a 

license from the BEA.94 As such, both new and existing capacities may procure 

licenses. It is the qualification to criteria which must be the basis and not the novelty 

of the project. The denial of the license of Project Alfa simply because it was 

already operational is, at the very least, an arbitrary exercise of discretion.  

2. Assuming that the grounds for the denial of the Alfa license are reasonable, it is 

the refusal to disclose the criteria which constituted arbitrariness. 

 

83. In Occidental Petroleum v. Ecuador95 , the Tribunal determined that the FET 

standard was violated not because of certain impugned actions but because of the 

very confusion and lack of clarity caused by the measures that resulted in some 

form of arbitrariness, even if not intended.96 

 

84. Assuming the denial of the license was reasonable, Claimant submits that it is the 

refusal to disclose the grounds or criteria which the Alfa project was denied which 

                                                   
91 AES v. Hungary, ¶10.3.12-10.3.13. 
92 EDF v. Romania, ¶303. 
93 SUF, R-21. 
94 SUF, R-31. 
95 Occidental v. Ecuador, 1 July 2004.  
96 Occidental v. Ecuador, Award, ¶163. 
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constituted arbitrariness as it lacked the required clarity for disclosure. The refusal 

to disclose criteria, citing confidentiality obligations97 to accept a project and grant 

a license under which the Alfa was rejected is rooted upon unfounded discretion 

and irrational policy. There is no appropriate correlation between the State’s public 

policy objective and the measure adopted to achieve it.98 Depriving investors of the 

basic information on the qualifications necessary for it to initialize its investment 

caused confusion and lack of clarity that resulted in arbitrariness. Hence, the refusal 

is unfair and inequitable and anathema to the purpose of the BIT to encourage 

investments. 

 

85. The denial would have been acceptable if such grant of license is due to the supreme 

liberality of the State of Barancasia. However, the granting of licenses was 

premised on the LRE in compliance with a treaty. Hence, Respondent cannot 

merely invoke State discretion to excuse the non-disclosure of the criteria of 

granting licenses. Their sovereignty has been limited by the nature of the treaty they 

entered into.  

D. Procedurally Infirm Conduct 

1. Respondent failed to act transparently when it deprived Claimant of adequate 

advance notice of measures that will negatively impact the investment. 

 

86. Transparency means that the legal framework for the investor’s operations is readily 

apparent and that any decisions affecting the investor can be traced to that legal 

framework.99 If laws, administrative decisions and other binding decisions are to 

be imposed upon a foreign investor by a host State, fairness requires that the 

investor is informed about such decisions before they are imposed.100 

 

                                                   
97 P.O. 2, R-58 
98 AES v. Hungary, ¶10.3.7-10.3.9 
99 Schill, W. pp. 168-169 
100 UNCTAD Fair and Equitable Treatment (1999) 
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87. The private hearings conducted to amend the LRE involving specially invited 

representatives of industry and certain stakeholder groups101 to the exclusion of 

Vasiuki, an investor-stakeholder constitute host state misconduct as it failed to 

provide adequate advance notice of measures that will negatively impact the 

investment.102 

 

88. While Barancasian Parliamentary committees are not bound by any rules regarding 

their choice of stakeholders to invite to take part in the consultation103, such rule 

would have been valid if the subject matter of said committee hearing is a purely 

domestic matter. However, the issue on renewable energy as implemented by the 

LRE is anchored on an international commitment. Hence, in line with the principle 

of transparency in FET obligation, it is in accordance with fairness to at least 

inform investors of possible legislations that would directly affect their 

investments, in consonance with Article 1 of the LRE on taking account 

international commitments and legitimate interests.104 

III. RESPONDENT’S ADMINISTRATIVE AND REGULATORY MEASURES 

ARE NOT EXEMPT UNDER THE ESSENTIAL SECURITY CLAUSE OF THE 

BIT OR THE CUSTOMARY INTERNATIONAL LAW DEFENSE OF 

NECESSITY  

 

89. Respondent’s measures are not necessary to safeguard the essential security 

interests of Respondent as defined in Article 11 of the BIT or according to the 

customary international law defense. As will be discussed below, Respondent’s 

measures are not exempt under Article 11 of the BIT because the economic 

situation does not qualify as an essential security issue (Section A). Furthermore, 

Respondent does not meet the requisites for a state to claim necessity defense 

under CIL (Section B). 

                                                   
101 SUF, R-23 
102 Saluka v. Czech Republic, 2006, ¶302 
103 P.O. No. 3, R-62 
104 LRE, R-31 
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A. Respondent’s Actions are Not Exempt under the  BIT 

 

90. Article 11 of the BIT states that nothing in the Agreement shall be construed to 

prevent either Contracting Party from taking measures to fulfil its obligation with 

respect to the maintenance of international peace or security.105 

 

91. In order to excuse Respondent’s derogations under the BIT, the measures must be 

necessary to maintenance of international peace or security. 

1. Respondent’s difficulties do not qualify as an essential security under the BIT. 

 

92. Economic difficulties do not automatically qualify as an essential security issue, 

unlike a military conflict or severe political unrest that threatens the survival of the 

state.106 Only the gravest of situations can absolve the gravest of situations can 

absolve a state in failing to fulfil its obligations.  

 

93.  Respondent’s accession to EU, national strike of teachers, as well as the financial 

difficulties to support the energy scheme did not threaten the survival of the state. 

Only in rare and severe circumstances such as a declared public emergency or 

political turmoil that threatened public order may the defense be allowed.107 

 

94.  In this case, no evidence of any political unrest which caused violence or turmoil. 

Despite the staging of national strikes, no violent acts were recorded in connection 

with the strikes. 108  Moreover, the amendment of the LRE which caused the 

unilateral reduction of the guaranteed feed-in tariffs has not addressed the 

alternative options that it could have pursued which would not have harmed 

Claimant’s interests.  

                                                   
105 BIT, R-29. 
106 CMS v. Argentina, ¶318-22. 
107 Continental Casualty Company v. Argentine, ¶180. 
108 PO NO. 2, R-58. 
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B. Respondent’s Actions Do Not Fall Under the Customary International Law 

Defense of Necessity 

 

95. The rule of necessity in Article 25 of the International Law Commission’s Draft 

Articles on State Responsibility is laid down as such: 

1. Necessity may not be invoked by a state as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of the 

state unless the act: (a) is the only means for the state to safeguard an essential 

interest against a grave and imminent peril; (b) does not seriously impair an 

essential interest of the state. 

2. In any case, necessity may not be invoked as a ground for precluding 

wrongfulness if: (a) the international obligation in question excludes the 

possibility of invoking necessity; or (b) the state has contributed to the situation 

of necessity.109 

 

96. Thus, the Tribunal in CMS v. Argentina ruled that by definition, the defense of 

necessity follows a restrictive approach.110 As such, all the conditions must be 

satisfied in order for the defense to apply.111  

97.  Essentially, Respondent fails to satisfy the requisites. 

1. Respondent’s Measures are Not the Only way to cope with the Situation. 

 

98. The International Law Commission’s commented that the plea of necessity is 

excluded if there are other means available, even if they may be more costly or less 

convenient.112 

 

99. Respondents claim that it cannot continue to pay the guaranteed feed-in tariffs 

because it (1) it is physically impossible to connect 7000 new users to the national 

electricity grid; (2) it will result to higher public financial allocations for the energy 

sector over the Barancasian educational system; (3) it would cause Barancasia to 

exceed its EU-mandated borrowing limits for the relevant years. 113 

 

                                                   
109 ILC Articles, Art. 25. 
110 CMS v. Argentina, ¶317. 
111 CMS v. Argentina, ¶330. 
112 CMS v. Argentina, ¶323-324. 
113 SUF, R-22. 
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100. However, the unilateral reduction of the feed-in tariffs is not the only way to 

address the problems cited by Barancasia.  

 

101. First, the physical impossibility to connect the new users to the national grid is 

structural, more than administrative. Instead of cutting of the guaranteed feed-in 

tariffs, Respondent could have resolved the problem through creating 

infrastructures to support the development scheme. By tapping all the prospective 

users through providing a sustainable infrastructure, Barancasia would have earned 

more investments to achieve its EU climate and energy targets.114 

 

102. Second, nothing in the law of Barancasia prohibits budget allocation more than 

their education sector. Political pressure exerted by the teachers through national 

strikes115 is not enough to warrant non-compliance of contractual and international 

commitments. Hence, having no legal impediment, higher allocation for the energy 

sector proved that although unpopular, the measures adopted by Respondents were 

not the only steps available. 

 

103. Third, mere invocation that it would exceed the EU-mandated borrowing limits is 

not enough. Respondent failed to prove that it negotiated with the EU about the 

possibility of extending leniency on the fiscal mandate given its dire situation. 

Hence, it failed to show that the acts of the Respondent are the only way to cope 

with the situation.116 

2. Respondent Contributed to the Situation of Necessity. 

 

104. While an economic crisis may give rise to a plea of necessity in principle, it must 

be shown that the Respondent state had not contributed to the situation.117 

  

                                                   
114 SUF, R-19. 
115 SUF, R-23. 
116 Total v. Argentina, ¶484. 
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105. From the beginning of 2012, it became apparent to the Government of Barancasia 

that the LRE was a mistake.118  Despite such situation, it issued around 6,000 

licenses on 3 January 2013 under the LRE to Barancasian and foreign investors.119  

As such, it is clear that the situation Barancasia is trying to excuse itself from is 

attributable to its own actions. It would be a gross injustice if it would be excused 

from its international commitments and obligations because of a situation which is 

a by-product of its own contributory acts and clear lack of foresight.  

 

 

 

 

 

  

                                                   
118 SUF, R-22. 
119 PO No. 2, R-57. 
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REMEDIES 

IV. LCIA CAN ORDER SPECIFIC PERFORMANCE 

 

Respondent Barancasia can be ordered to rescind the LRE amended Art 4 

 

106. It is axiomatic that once a tribunal is vested with jurisdiction to decide a case, that 

it is also vested with the power to grant prayers for relief, including a prayer for 

restitution.120 Moreover, the ILC Articles on State Responsibility expressly grants 

restitution as a remedy for the injured state as long as it is not materially impossible 

and that there is no disproportionate burden on the part of thee responsible state to 

grant restitution instead of compensation.121  

 

A. Treaties Limit The Absoluteness Of Sovereignty 

 

107. Barancasia’s sovereignty is not absolute; it is subject to compliance with the treaty 

stipulations it entered into with Cogitatia. It is no question that sovereignty of a 

state in the international level is not absolute. Respondent errs in asserting that the 

tribunal cannot order them the rescission of their laws because it will trample their 

sovereign capacity.122 By their inherent nature, treaties really limit or restrict the 

absoluteness of sovereignty. By their voluntary act, nations may surrender some 

aspects of their state power in exchange for greater benefits granted by or derived 

from a convention or pact. After all, states, like individuals, live with coequals, and 

in pursuit of mutually covenanted objectives and benefits, they also commonly 

agree to limit the exercise of their otherwise absolute rights.123  

 

108. In a conference report of Charles University regarding the Sovereignty and 

Competences of the European Union, Ryzsard Stemplowski from the Jagellonian 

                                                   
120 Germany v. United States, ¶48. See Also ILC Commentaries 2001, ¶10, p.90.  
121 ILC, State Responsibility, Art. 35. 
122 Response to RFA, R-11.  
123 Tañada v. Angara, G.R. No 118295.  
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University of Cracow emphasized that it is an inherent part of a state’s sovereignty 

to limit its sovereignty in order to cooperate with other states on achieving 

objectives it cannot reach ‘single-handedly’.124 Thus, by virtue of its conclusion of 

the BIT, Barancasia surrendered some of its sovereign powers in order to comply 

with the obligations set forth in their agreement. Barancasia cannot later on deviate 

from its promises on the grounds that it is a sovereign state.  

 

109. Likewise, the Respondent claims that it has the absolute right to amend the LRE 

by virtue of its sovereignty as a state. However, this is a dangerous precedent for 

states to vex their international obligations in the guise of sovereign powers. State 

responsibility provides that once a State has entered into certain international 

agreements, said agreements must generally be observed. 

 

The power of LCIA to order specific performance 

 

110. Under Article 8 of the BIT, the LCIA is particularly given the power to apply their 

rules. Art. 8(2)(d) is clear in this regard: “(d) the London Court of International 

Arbitration for arbitration under its Rules.” Under the 2014 LCIA Rules, the 

tribunal has the power to order compliance with any legal obligation, payment of 

compensation for breach of any legal obligation and specific performance of any 

agreement (including any arbitration agreement or any contract relating to land).125 

 

B. Restitution As The Principal Remedy For The Claimant 

 

111. In the case of Chorzów Factory, it elucidated that the essential principle contained 

in the actual notion of an illegal act-a principle which seems to be established by 

international practice and in particular by the decisions of arbitral tribunals is that 

reparation must, as far as possible, wipe out all the consequences of the illegal act 

                                                   
124 Stemplowski, 2009.  
125 2014 LCIA Rules, Sec. 22.1(vii) 



 35 

and reestablish the situation which would, in al1 probability, have existed if that act 

had not been committed. Restitution in kind, or, if this is not possible, payment 

of a sum corresponding to the value which a restitution in kind would bear; 

the award, if need be, of damages for loss sustained which would not be covered 

by restitution in kind or payment in place of it-such are the principles which should 

serve to determine the amount of compensation due for an act contrary to 

international law.126  

 

112. The words of the PCIJ tribunal gave preference to restitution to restore the 

claimant of the situation that would have existed if not for the wrongful act. Only 

if restitution is not possible will the payment of compensation be proper. According 

to the IBA Conference on the Principles Relating to Compensation in the 

Investment Treaty Context, The general rule as expressed in the Chorzów Factory 

case regarding the duty of a State to make reparation suggests that the primary and 

preferred remedy for a wrongful act is restitution.127 

 

113. Restitution as a principal remedy can also be derived from the ILC Articles of 

State Responsibility. In the commentary for the ILC Articles it was held that in 

accordance with article 34, restitution is the first of the forms of reparation available 

to a State injured by an internationally wrongful act. Restitution involves the re-

establishment as far as possible of the situation which existed prior to the 

commission of the internationally wrongful act, to the extent that any changes that 

have occurred in that situation may be traced to that act. In its simplest form, this 

involves such conduct as the release of persons wrongly detained or the return of 

property wrongly seized. In other cases, restitution may be a more complex act.128  

 

 

 

                                                   
126 Chozów Factory Case, Merits, p. 47. 
127 Smutny, IBA Annual Conference, 2006.  
128 ILC Articles on State Responsibility, Art. 35, ¶1, p.92 
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1. Rescission of LRE Amended Article 4 is a form of restitution 

 

114. In order to fully restore the situation that the claimant was in prior to the illegal 

act, it is necessary to restore the legal order of Barancasia that prompted Vasiuki to 

invest in its territory in the first place. Rescission of a legal order can be a form of 

restitution as it is restoration of the legal rights that existed.129 For example, in the 

case of Democratic Republic of Congo v. Belgium, the Court ordered restitution in 

the form of withdrawal of the arrest warrant. 130  The cancellation of an arrest 

warrant is interference in the legal order of Belgium, but it was allowed as a form 

of restitution by the tribunal. Also, in the case of Chorzów Factory, restitution 

meant the restoration of the undertaking.131 In the same token that Barancasia 

can be ordered to rescind its laws as a form of restitution for the wrongful 

amendment that amounted to a breach of the BIT. In particular, all States in 

such cases have obligations to cooperate to bring the breach to an end, not to 

recognize as lawful the situation created by the breach and not to render aid or 

assistance to the responsible State in maintaining the situation so created.132 

 

115. Another reason why rescission of a legal act can be a form of restitution is that the 

concept of restitution is not uniformly defined. According to one definition, 

restitution consists in re-establishing the status quo ante, i.e. the situation that 

existed prior to the occurrence of the wrongful act. Under another definition, 

restitution is the establishment or re-establishment of the situation that would have 

existed if the wrongful act had not been committed.133 

 

 

 

                                                   
129 Babayan, 2010, p. 10 citing Show, International Law, p. 800-815. 
130 Democratic Republic of Congo v. Belgium,  p. 32.  
131 Chorzów Factory Case, Merits, p. 47. 
132 Draft articles on Responsibility of States for Internationally Wrongful Acts  p. 87. 
133 ILC Articles on State Responsibility, Art. 35, ¶2 p.96 



 37 

2. ILC Articles on State Responsibility 

 

116. Despite the availability of restitution as a remedy for the claimant, the form of 

restitution must meet the requisites of Article 35 of the ILC Articles on State 

Responsibility.134 

Article 35. Restitution 

A State responsible for an internationally wrongful act is under an 

obligation to make restitution, that is, to re-establish the situation which 

existed before the wrongful act was committed, provided and to the 

extent that restitution:  

(a) is not materially impossible;  

(b) does not involve a burden out of all proportion to the benefit 

deriving from restitution instead of compensation.  

The prayer of Vasiuki to order Barancasia to rescind the amendment is not materially 

impossible.  

 

117. Material impossibility is one of the limitations of restitution as a remedy. This 

happens if the situation is such that restitution is not available or where its value to 

the injured state is so reduced that other forms of reparation take priority. 135 

Material impossibility would apply if, for instance, the property sought to be 

returned was already destroyed. This happened in the case of Forest of Central 

Rhodope where restitution was denied because it was materially impossible to bring 

back the forest in the same condition as it was at the time of the taking and a number 

of third parties have subsequently acquired rights over the area. 136  The 

impossibility of the Rhodope case lies in the fact that the property was already 

passed to someone else.  

 

118. However, there is no impossibility to grant the prayer of the claimant Vasiuki. 

Rescission of the LRE depends on the will of the State of Barancasia. The 

                                                   
134 ILC Articles on State Responsibility, Art. 35. 
135 ILC Articles on State Responsibility, Art. 35, ¶4 p.97 
136 Greece v. Bulgaria, p. 1432. See Also Sabahi, p.87  
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restitution of the legal order is warranted since the breach hinges on their obligation 

to comply with the provisions in the BIT. Sovereignty is limited by their conclusion 

of international agreements.  Moreover, the fact that  15% of state 

revenues137 would be diverted to finance renewable energy scheme, a higher share 

than public financial allocations to Barancasia’s educational system do not equate 

to material impossibility. The allegation that it will be more costly for Barancasia 

is not an excuse to derogate from their international obligations. Assuming 

arguendo that it will be impractical, impracticability does not amount to 

impossibility.  

 

119. Additionally, the argument that it is materially impossible for Barancasia to 

maintain the fixed feed-in tariff as it would exceed its EU-mandated borrowing 

limits for the relevant years is out of step. Nowhere in the records can it be found 

that Barancasia cannot obtain its funds from other sources. An effective 

government can secure its funds from various sources. It is not only self-serving to 

say that it cannot abide from the very legal order they established just because they 

will exceed the EU-mandated borrowing limits, it is likewise incompatible by the 

description of Barancasia as rapidly developing State 138 . The derogation of 

Barancasia to its own legal order is incompatible with the goals of the LRE and the 

EU that the investors of the renewable energy sector shall be encouraged.  

 

The remedy of specific performance does not involve a burden out of all proportion to the 

benefit deriving from restitution instead of compensation.  

120. According to the ILC Commentary, this applies only where there is a grave 

disproportionality between the burden which restitution would impose on the 

responsible State and the benefit that would be gained, either by the injured State 

or by any victim of the breach. It is thus based on considerations of equity and 

reasonableness.139 In the case of Barancasia, there is no disproportionate burden 
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since it would have to deal with the complaints of all other investors that it injured. 

In fact, to rescind the law would be to avoid this kind of situation, wherein those 

investors not included in the private hearings, like Vasiuki, would file suits against 

Barancasia.  

C. Alternatively, LCIA can order respondent to continue to pay the € 0.44/kWh  

 

121. This is a prayer for specific performance in case the tribunal considered the 

implications alleged by respondent Barancasia to be meritorious. The alternative 

prayer of ordering respondent to continue to pay the pre-2013 fixed feed-in tariff 

can hardly be said to be materially impossible or disproportionately burdensome 

than compensation. The continuation of the fixed tariff rate would be just the same 

as what the claimant would receive in case compensation is awarded. The 

alternative prayer will affect only the claimant to the exclusion of all other 

licensees of Barancasia. Surely, this would not be materially impossible granting 

the earning capacity of Barancasia as a rapidly developing state.  

V. VASIUKI IS ENTITLED TO BE COMPENSATED FOR THE DAMAGES 

CAUSED TO IT BY BARANCASIA. 

122. The Respondent must be ordered (1) to pay damages for the losses it had caused 

the Claimant, which would equal approximately to €2.1 million over the twelve 

years during which the tariff should have remained unchanged and (2) to declare 

that the latter is entitled to restitution by the Respondent of all costs related to these 

proceedings140. The claim for damages is not ill supported and not based on false 

and incorrect legal and factual assumptions because it is based on three sufficient 

heads.  

A. THREE HEADS: BASES FOR THE CLAIM OF DAMAGES 

123. Article 4 of the BIT grants the Claimant-investor the right to be compensated 

by the Respondent-host-state for the losses that the latter has caused to the 

                                                   
140 RFA, ¶3, R-5. 
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former, which should be not less than favorable to that which the latter 

accords to its own investors or to the investors of any state.141  

124. The Claimant only needs to provide a basis upon which the Tribunal can, with 

reasonable confidence, estimate the extent of the loss.142 It is not necessary to prove 

the exact damage suffered in order to award damages. When proof is impossible, 

particularly as a result of the behavior of the author of the damage, it is enough for 

the Tribunal to be able to admit with sufficient probability the existence and extent 

of the damage.143  

125. Damages, as a commonly accepted standard for awarding compensation, must not 

be speculative or uncertain, it must be proven with reasonable certainty. However, 

Tribunals have recognized that he level of certainty is unlikely to be the same with 

respect to the conclusion that damages have been caused and the precise 

quantification of such damages. Hence, less certainty is required in proof of the 

actual amount of damages once causation has been established and when the in 

bonis party, herein Claimant, has proven that indeed it “suffered a loss”.144 

1. First Head for the Alfa and Beta Projects 

126. The first head for the claim for damages are two-fold: (1) the fact that the 

Alfa project was wrongfully denied of its license and the € 0.44/kWh feed-in 

tariff set under the LRE145 and (2) that the Beta project, on the other hand, 

was allowed the promised feed-in tariff for only for two years rather than for 

the expected twelve years.146  

127. The deprivation of the Alfa project’s license is arbitary.147 It is arbitrary in 

both procedural propriety and scope because it was not based on legal standards but 

                                                   
141 BIT, Annex 1, R-26. 
142 Lemire v. Ukraine, ¶246. 
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on purely baseless discretion and that it was made in willful disregard of due 

process and proper procedure.148 

128. Procedural irregularities and other background factors surrounding the deprivation 

amounted to a denial of justice, regardless of whether Respondent might have had 

substantive grounds for its action against Claimant.149 Clearly, the arbitrary denial 

of license to the Alfa Project warrants the entitlement of Claimant of the net present 

value of that damage with a total of €120,621.150 

129. As to the Beta Project, the Claimant had not been given any proper warning 

and had been denied a fair hearing as regards the draconian reduction of the 

feed-in tariff after two years from the commencement of the project. The 

reduction of €0.44/kWh feed-in tariff to €0.15/kWh was not substantively 

justified151 and has caused the Claimant’s inability to secure the expected profits 

under the BIT which the Respondent can undoubtedly foresee.152 

130. The test of foreseeability does not require that a State foresees the quantum of 

damages that can be caused by the wrongful conduct, and thus that only foreseeable 

quantum is to be compensated, but rather that this test requires the tortfeasor, herein 

Respondent, to foresee that the damage per se can or will be caused by his 

conduct.153 The principle of foreseeability does not require that the party causing 

the loss is at that moment of time able to foresee the precise quantum of the loss 

actually sustained.154 

2. Second Head for Wasted Investments  

131. The second head for the Claimant’s claim for damages is for wasted 

investments in land, photovoltaic panels and related equipment acquired 

which were made much less valuable by Respondent’s decrease in the feed-in tariff 
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from €0.44/kWh to €0.15/kWh, a decrease of nearly two-thirds.155 It should be 

taken into consideration that the investments were made in reliance to the LRE 

fixing the feed-in tariffs for twelve years. However, in actuality, the agreed 

€0.44/kWh feed-in-tariff was maintained by the respondent for only six months, 

hardly enough time for the Applicant to recoup its substantial investments or turn a 

profit.156 

132. Wasted investments must be indemnified because their injury could not be found 

to be inferior to the amount that the Claimant had invested in reliance upon 

Respondent’s undertaking to provide the incentives for a period of twelve years.157 

The Claimant’s known reliance on state investment incentives granted by the BIT 

and the LRE was reasonably foreseeable to the Respondent that revocation of the 

incentives in this case would result in the losses reflected by the expert report 

submitted by Professor Marko Kovic.158  

133. The investment model of the Claimant was driven by the twelve-year term of the 

incentives that it will receive from the LRE. Substantial money were borrowed from 

banks, several land plots suitable for development of photovoltaic power plants 

were acquired, and construction permits were obtained, all were premised on the 

guaranteed feed-in tariff.  

134. The amendment of Article 4 of the LRE adversely made the land and equipment 

much less valuable. The land is only 10% higher unlike the 400% value during the 

solar bubble.159  Due to the reduced feed-in tariff, continuing business became 

unsure. Even if the invested lands can be sold, it will be difficult to sell it due to the 

solar bubble. The investments indeed will presumably continue to have value in the 

future but their value will significantly be reduced.  
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157 Micula v. Romania, ¶886. 
158 Micula v. Romania, ¶892. 
159 PO No. 2, ¶29, R-59. 
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135. Compensation for lost profits is normally reserved for the compensation of 

investments that have been substantially made and have a record of profits, and 

refused when such profits offer no certainty.160 The Claimant has offered sufficient 

certainty in this case holding the Respondent liable for the total out-of-pocket 

reliance expenditures totals to €690, 056.161 

136. As an alternative to this second head of damage, Claimant may assume to 

complete the project with the forced acceptance of the €0.15/kWh feed-in-tariff 

instead of the €0.44/kWh. In this case, the plants would be completed and operated 

therefore affecting only the calculation of the revenue which would amount to the 

net present value of €1,427,500 as damages.162 

3. Third Head for Further Losses Suffered by the Claimant 

137. The third head refers to damages for lost profits for Claimant’s future 

projects. Respondent has caused the Claimant to lose the profits that it would 

have earned based on the €0.44/kWh feed-in tariff, as well as any potential profits 

on further similar developments.163  

138. The Claimant has expected additional developments of a comparable size to the 

Project on line approximately every two years during the twelve year duration of 

the tariff period under the LRE.164 The impact of the change to the tariff structure 

of the LRE on Claimant’s future development plans of its solar arrays cannot be 

set aside without being compensated for the future losses brought by the possible 

reduced revenues as a result of the change in the tariff.165 The reduction of the 

revenues gravely affected the expansion plans of the Claimant. The requirements 

of certainty is both relative and reasonable in its application. It is not always 

possible for a claimant to prove that a future event could or could not happen with 

                                                   
160 PSEG v. Turkey, ¶310 
161 ER, Marko Kovic, ¶9, R-45. 
162 ER, Marko Kovic, ¶10, R-45-46. 
163 ER, Marko Kovic, ¶5, R-45. 
164 ER, Marko Kovic, ¶11, R-46. 
165 ER, Marko Kovic, ¶11, R-46. 
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certainty. Arbitration Tribunals are given the opportunity to evaluate the chances 

of such a future event happening.166 

139. Various tribunals have awarded damages to unestablished businesses or 

businesses still in their infancy.167 Tribunals have been more lenient with respect 

to the claims and the burden of proof required, having concluded first the possible 

evidential difficulties in proving their claim for loss of future profits were directly 

caused by the breaches of the BITs by the Respondent responsible for such loss.168 

The uncertainty in the amount of damages should not be an obstacle to an award 

of lost profits.169  

140. Also, the inability to assess damages with certainty is not alone a reason not to 

award damages when a loss has been suffered as well as those future losses to be 

suffered by the Claimant as a consequence of the actions of the Respondent.170 

141. The Claimant’s claim for future profits and future developments are not merely 

predictions but speculations.171 The Claimant has launched twelve more projects 

which licenses were all granted by the Respondent on 1 July 2012.172 This signals 

that the Claimant was at the initial stage of developing its projects. Prior to this 

stage, the Claimant has already determined the cost of the construction, what 

equipment to acquire and use, and such other factors that could help to the success 

of the project bearing in mind that the Claimant will earn revenues based on the 

€0.44/kWh feed-in tariff.   

142. Proving that the actions of the Claimant were not based merely on predictions but 

speculations, it prays for a calculated damages totaling €765,835. 

                                                   
166 Gemplus and Talsud v. Mexico, ¶13-91. 
167 Sapphire v. NIOC, SPP v. Egypt, and Lemire v. Ukraine (as cited in Micula v. Romania, ¶1003). 
168 Gemplus and Talsud v. Mexico, ¶13-92. 
169 Sapphire v. NIOC, SPP v. Egypt, and Lemire v. Ukraine (as cited in Micula v. Romania, ¶1001). 
170 SPP v. Egypt, ¶215. 
171 Micula v. Romania, ¶1008. 
172 SUF, ¶27 & 33, R. 22-23. 
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143. Lastly, since most of the damages have occurred in the past, interest should be 

added to make the Claimant whole for the damages caused to it by the 

Respondent. Baracasia was unjustly enriched by its acts173 hence, the Claimant is 

entitled to the award of interest for it is necessary for compensation to come as 

close as possible to the full compensation prescribed by international law.174 

144. The Claimant has clearly established the causal link between each breach of the 

BIT by the Respondent and the specific damages caused by such breach.175 The 

causal connection must not be too remote, and there can be no intervening causes 

breaking the chain of causation.176 The Respondent-state’s actions were the direct 

and proximate cause of the damages suffered by the Claimant. The breach of the 

BIT by the Respondent was the underlying or dominant cause of each head of 

damage claimed. 

B. BASIS FOR THE QUANTIFICATION OF DAMAGES 

145. The Claimant has correctly used the WACC rate of 8% in discounting future 

amounts and as interest rate on past sums.177 As a matter of fact, the rate of 

8% was the same rate used by the BEA in its calculations when it first announced 

the €0.44/kWh feed-in tariff on 1 July 2010.178 Accordingly, Respondent’s BEA 

based its calculations on the premise that the average annual return on the 

investment for licensed renewable should be 8%. 

146. WACC represents the cost incurred by the Claimant in raising the capital 

necessary to implement the projects Alfa, Beta, the twelve other projects and the 

future projects for expansion. Since most projects in international investment use 

several sources to raise capital and each of these sources may seek a different 

                                                   
173 AMCO v. Indonesia, ¶156. 
174 AMCO v. Indonesia, ¶281. 
175 Micula v. Romania, ¶908. 
176 Micula v. Romania, ¶906. 
177 ER, Marko Kovic, ¶12, R-46. 
178 SUF, ¶21, R-21. 
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return. The WACC represents a weighted average of the different returns paid to 

these sources.179 

147. The value of the investment actually made vis-à-vis debts incurred by the Claimant 

in reliance on the promised twelve-year duration of the incentives, and which has 

been lost, must be taken into account in computing the damages since a company 

derives its capital from debts, equity or both. The calculations made by Kovic, an 

expert in the field of economics with a doctorate degree in the course, is more 

reliable than that of a mere accountant. Hence, the use of WACC with 8% as rate 

is but proper180 

148. Article 5 of the same BIT provides that in cases of expropriation, may it be 

lawful or unlawful, compensation shall amount to the fair market value of 

the investment expropriated immediately before expropriation or 

impending expropriation became public knowledge, whichever is earlier.181 

Since the BIT does not contain any lex specialis rules that govern the issue of the 

standard for assessing damages in the case of unlawful expropriation, the Tribunal 

is required to apply the default standard contained in international law in the 

present dispute.182 

149. If restitution in kind is not possible, payment of a sum corresponding to the value 

which a restitution in kind would bear, the award of damages for loss sustained 

which would not be covered by the restitution in kind or payment in place of it 

are the principles which should serve to determine the amount of compensation 

due for an act contrary to international law.183 Full compensation of prejudice to 

the injured party requires an award of both damnum emergens and lucrum 

cessans. As far as possible, reparation must wipe out all the consequences of the 
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illegal act and re-establish the situation which would have existed if that act had 

not been committed.184 

150. It is the ultimate object of compensation to place the party to whom they are 

awarded in the same pecuniary position they would have been in if the contract 

had been performed in the manner provided for by the parties at the time of its 

conclusion185 The measure of compensation ought to be such as to approximate 

as closely as possible in monetary terms to the principle of restitutio in 

integrum.186  

151. Thus, having established the three heads of damages and the basis of its 

quantification, it is the prayer of the Claimant to order the Respondent the 

payment of the corresponding damages and interest in order for the Claimant to 

be placed in the same pecuniary position it would have been in all probability 

were it not for the international wrong committed by the Respondent.187 

 

REQUEST FOR RELIEF 

 

Claimant Vasiuki requests the Tribunal to: 

 

1. Declare that Respondent is liable for violations of the BIT, including failure to accord 

Vasiuki fair equitable treatment; 

 

2. Order Respondent:  

a) to repeal the amendment to Article 4 of the LRE or  

b) to continue to pay Vasiuki the €0.44 feed-in tariff for 12 years; 

 

                                                   
184 ADC v. Hungary, ¶484. 
185 Sapphire v. NIOC (as cited in Amco v. Indonesia, ¶183-185). 
186 AMCO v. Indonesia, ¶183-85. 
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3. In the alternative to its second claim, order Respondent to pay damages to Vasiuki for 

its losses, which Vasiuki calculates would equal approximately €2.1 million over the 12 

years during which the tariff should have remained unchanged; 

 

4. To find that Claimant is entitled to restitution by Respondent of all costs related to these 

proceedings.  

 

 

Respectfully submitted on 19 September 2015 by 

SKOTNIKOV 

 

On behalf of Claimant  

VASIUKI, LLC. 

 

 

 


