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INTRODUCTION 

Over the years, Barancasia was creating favourable business environment within the 

renewable energy industry to which Claimant responded by a decision to invest in its 

territory. As a Member state of the European Union (“EU”), Barancasia was obliged to fulfil 

certain commitments to reach renewable energy goals of the EU. Those objectives are 

envisaged primarily in the Renewable Energy Directive.  

Barancasia chose to implement such policies by means of introducing feed-in tariffs which 

stimulated foreign investment into renewable energy. This policy acted as an incentive for 

Claimant and other investors to make substantial investment in the Barancasia’s photovoltaic 

sector. However, once Barancasia received the benefits of that investment, it refused to fulfil 

its contractual obligations towards Claimant and withheld payment of the guaranteed feed-in 

tariff. 

The situation which led to the present dispute has arisen mainly due to Barancasia’s failure to 

regulate the renewable energy sector in a responsible and timely manner. Cost of such failure 

cannot by any means be transferred to investors. In these proceedings, Claimant is therefore 

relying on the protection provided by the Barancasia–Cogitatia Bilateral Investment Treaty 

(“BIT”) in order to avoid being burdened by outcomes of mistakes produced by the 

government of Barancasia. 
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STATEMENT OF FACTS 

In 1998, Cogitatia and Barancasia entered into the BIT. Both states belong to the group of 

European countries which later, in 2004, acceded to the EU. However, it was not solely the 

BIT that encouraged Claimant to make an investment in Barancasia. The real incentive was 

the enactment of the Law on Renewable Energy (“LRE”) in 2010, which, inter alia, provided 

for a feed-in tariff of 0.44 EUR/kWh to be paid out to investors in the renewable energy 

sector over a period of 12 years, subject to certain conditions. 

Under the protection of the BIT and with the assurances provided for by the LRE, Claimant 

invested a considerable amount of financial sources into Barancasia’s renewable energy sector 

between 2009 and 2012 by constructing and later operating photovoltaic solar power plants. 

One of the LRE’s conditions upon which the investor could avail itself of the benefits laid 

down therein was the requirement of obtaining the necessary licence. However, Claimant’s 

application for licence regarding the “Project Alfa” was rejected without giving any justifiable 

reasons. Regardless of this rejection, Claimant’s application for the “Project Beta” of identical 

characteristics was approved on the very same day. Additionally, Claimant also invested into 

12 photovoltaic projects which were granted the necessary licence in 2012. 

Nonetheless, what seriously harmed Claimant’s investments was the amendment of the LRE 

in 2013 which introduced an annual review of the previously-fixed feed-in tariffs. 

Subsequently, the Barancasia Energy Authority (“BEA”) calculated and announced a new 

feed-in tariff amounting to 0.15 EUR/kWh, applicable from 1 January 2013. In terms of the 

current dispute it shall be highlighted that the LRE amendment is applicable retroactively, i.e. 

also to all Claimant’s investments made prior to the amendment. 

As has already been stated, had it not been for the fixed feed-in tariffs, Claimant might have 

never extended its commercial activities to the Barancasia market. However, by the arbitrary 

refusal to grant licence for Project Alfa and by introducing substantial changes to the LRE, 

Barancasia failed to provide fair and equitable treatment to Claimant, in violation of its 

international obligations laid down in the BIT. 

Therefore, on 2 November 2014, Claimant – Vasiuki LLC – filed a Request for Arbitration 

with the London Court of International Arbitration, by which it initiated arbitration 

proceedings against Barancasia, claiming the infringement of the fair and equitable treatment 

standard. 
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JURISDICTION OF THE TRIBUNAL AND 

ADMISSIBILITY OF CLAIMS 

1. The LCIA Arbitration Tribunal shall hear the case as all conditions for Tribunal’s 

jurisdiction are fulfilled.  

2. The jurisdiction ratione materiae is fulfilled since the concerned renewable energy power 

plants are property within the meaning of Article 1(1)(a) of the BIT. Alternatively, feed-in 

tariff as “right conferred by law” or “license”1 also falls under the definition of 

investment pursuant to Article 1(e) of the BIT. Claimant is a legal person being 

incorporated and having permanent seat in Cogitatia2 and it is therefore an investor 

pursuant to the definition set forth in Article 1(2)(b) of the BIT. The parties have 

consented to submit to the jurisdiction of the Tribunal on the basis of Article 8(2)(d) of 

the BIT.  

3. In the first jurisdictional part it will be proven that contrary to Respondent’s allegations, 

the BIT is not materially inconsistent with EU legal order as [I.] Article 207 of the Treaty 

on the Functioning of the European Union (“TFEU”) does not apply, [II.] EU and 

Member states are not consistent in its view on intra-EU BITs, [III.] the claim is 

admissible as there is no more appropriate forum to hear the claim. Furthermore, the BIT 

is still applicable because it has not been terminated either as [IV.] a result of 

Respondent’s accession to the EU, or [V.] by virtue of Article 13 of the BIT. 

CONSISTENCY OF EU LAW AND THE BARANCASIA–COGITATIA 

BIT 

I. NATURE OF FDI POLICY UNDER THE ARTICLE 207 OF THE TFEU 

4. In Response to Request for Arbitration,3 Respondent claims that the Tribunal lacks 

jurisdiction on the basis of EU – BIT material inconsistency, particularly with regards to 

Article 207 of the TFEU.4 In the view of Claimant, Article 207 of the TFEU is not 

relevant in case of intra-EU BITs. 

                                                 

1 Micula, ¶ 128. 
2 Problem, p. 3. 
3 Ibid, p. 11. 
4 Ibid, p. 10. 
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5. Both Barancasia and Cogitatia are parties to the Vienna Convention on the Law of 

Treaties (“VCLT”).5 Because the Treaty on European Union (“TEU”) and TFEU are 

international treaties, rules set forth in Article 31 (3)(c) VCLT will apply. The Tribunal is 

therefore obliged to consider “[a]ny relevant rule of international law applicable in relations between 

the parties“6. 

6. After the adoption of the Lisbon Treaty, foreign direct investment has been expressly 

included into Articles 207 and 206 of the TFEU under EU’s Common Commercial 

Policy („CCP“). CCP can be characterised as „one of the main pillars of the European Union’s 

relations with the rest of the world.”7 Pursuant to Article 3 TFEU (1)(e), CCP is considered to 

belong to exclusive competences of the EU. 8 

7. However, Articles 206 and 207 relate merely to conclusion of treaties vis-à-vis countries 

which are not Member states of the EU. Basis for this argument is founded on systematic 

interpretation, because the Articles in question are included in the Chapter 5 of the 

TFEU, which deals exclusively with the Union’s external actions.  

8. Moreover, Article 207 makes it clear that its conferral of competences in the area of CCP 

does not affect “the delimitation of competences between the Union and the member states”.9 Such 

Parallelism Clause10 explicitly bars intrusion of the Union to the area covered by Member 

states’ competences.11 Therefore, there is no implied exclusive competence developed by 

Court of Justice of the European Union (“CJEU”) jurisprudence (ERTA doctrine) or by 

application of a maxim qui magis potest, minus potest.12 

9. In the view of the European Commission (“Commission”), the intra-EU FDI should be 

regulated by Articles 49 and 63 of TFEU.13 However, as opposed to express regulation of 

extra-EU FDI, the drafters intentionally omitted to „include such conferral of competence to the 

EU with respect to intra-EU investment, when presented by an optimal negotiating opportunity in the 

                                                 

5 Problem, p. 58. 
6 VCLT, Article 31. 
7 Europa Glossary. 
8 The Union shall have exclusive competence in the following areas: (e) common commercial policy. 
9 Article 297(6) TFEU. 
10 CEYSSENS, p. 279. 
11 Ibid, p. 280. 
12 YOTOVA, p. 389. 
13 Communication Intra-EU Investment, ¶¶ 3-4.  
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context of reforms introduced by Lisbon Treaty“.14 Thus Intra-EU BITs are excluded from the 

TFEU’s scope of application. 

10. One could object that intra-EU FDI is covered by Articles 63 and 49 of the TFEU. 

Nevertheless, if that was the case, it would fall under the scope of shared competence of 

the EU. This can be evidenced by Article 2(2) of the TFEU15 and the fact that the EU did 

not purport to regulate, by adoption of legislative acts, the area of intra-EU FDI in the 

complex way. Member states may therefore adopt legally binding acts within the 

limitations laid down by Article 2(2) of the TFEU as long as they are not in contravention 

of EU market capital freedoms. Considering that the object and purpose of BITs to 

facilitate and enhance capital flows, one can hardly imagine possible negative 

impediments. Moreover, the Commission has never identified intra-EU BITs as a 

restriction to Articles 49 and 63 of the TFEU.16 

II. SUBSEQUENT PRACTICE OF THE EU AND MEMBER STATES 

11. Under Article 31(3)(b) VCLT the interpretation of a treaty shall include subsequent 

practice in application of the treaty. Therefore, Claimant highlights the vague position of 

the EU, divergent opinions of Member states in respect of the intra-EU FDI as well as 

commonly shared conviction that BITs are not incompatible with EU law. 

12. As a valuable source of the EU’s position on the need to terminate BITs, Claimant refers 

to the annual reports of the Economic and Financial Committee of the Council of the 

EU (“EFC”).17 Claimant submits that it was not until 2006 that the Commission raised 

the issue of intra-EU BITs and their potential overlap with EU law.18 A long term 

position of Member states is that they “prefer to maintain the existing agreements, in particular 

with view to the provisions on expropriation, compensation, protection of investments and investor-to-state 

dispute settlement.”19 

                                                 

14 YOTOVA, p. 390. 
15 “When the Treaties confer on the Union a competence shared with the Member States in a specific area, the 

Union and the Member States may legislate and adopt legally binding acts in that area. The Member States shall 

exercise their competence to the extent that the Union has not exercised its competence.” 
16 Communication Intra-EU Investment, ¶¶ 6-8. 
17 TFEU, Article 134 (2). 
18 EFC Report 2006, ¶ 16. 
19 EFC Report 2007, ¶ 15. 
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13. It is true that from the EFC 2010 report that a fundamental shift in the Commission’s 

position is apparent. The Commission stated that „intra-EU BITs seem not to be compatible 

with the EU single market […] may conflict with the principles of EU law [and] create the risk that 

EU law is ignored or wrongly applied by arbitration panels without a review by the CJEU.”20 

Although the Commission’s opinion is based on a speculative concept of possible 

contradictions between intra-EU BITs and EU law, it is important that it was not before 

2010 when the position of the EU has begun to crystallise to its current direction. Yet it 

must be reminded to the Tribunal, that the alleged supersession should have taken place 

already in 2004 when Barancasia joined the EU. All that being said, the vast majority of 

Member states still hold their ground about the necessity of intra-EU BITs. 

14. Based on the aforementioned findings, it is inevitable to conclude that general practice of 

majority of Member states as well as the Commission itself within the period from 2006 

to 2010 shows no BIT – EU Law inconsistency. And even though Commission’s 

viewpoint has changed from 2010 onwards, the vast majority of Member states still hold 

opinion of necessity of intra-EU BIT with no indication of will for a change.21 

III. BIAS OF THE EU AGAINST INVESTMENT ARBITRATION AND ITS 

DISPUTE SETTLEMENT MECHANISM AND A MATTER OF ADMISSIBILITY 

15. As relationship between EU and investment laws has been described, Claimant will turn 

Tribunal’s attention to the matter of admissibility.  

16. Respondent might likely argue that the matter of EU – BIT inconsistency should be 

brought before Court of Justice of European Union since it might be seen as a judicial 

body with exclusive power to interpret EU law. In the case at hand, inadmissibility could 

be based under two circumstances. Firstly if it was necessary to refer the case to CJEU in 

case a question of interpretation and application of the EU law occurs and secondly if 

investor-state dispute settlement (“ISDS”) proceedings were prohibited within EU on the 

basis of their discriminatory nature.  

                                                 

20 EFC Report 2010, ¶ 22. 
21 YOTOVA, p. 399. 
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17. To the first point, arbitration tribunals are not entitled to raise a preliminary question to 

the CJEU in order to clarify interpretation and application of EU law.22 Under Article 267 

of the TFEU it is only national courts of the Member states that have such power.  

18. To the second point, the view that ISDS mechanism included in BITs is contrary to EU 

primary law goes incomprehensibly against the essence of alternative resolution of 

disputes. Such approach would ultimately lead to rejection of any arbitration proceedings 

within the EU, including commercial arbitration, which is neither intended nor desirable 

for EU. The argument that ISDS is unacceptable within the EU because the CJEU is to 

be the only body to interpret EU law cannot stand because it has lost its primacy in EU 

law interpretation a long time ago due to the fact that other forms of arbitration such as 

commercial exist. Moreover, under EU law there are no provisions prohibiting other 

forms of ISDS Quite the contrary, transnational arbitration is common throughout the 

EU and allows investors to raise claims to different tribunals.23 

19. The CJEU has dealt with arbitration within the borders of the EU in the MOX plant case, 

where it was held that „an international agreement cannot affect the allocation of responsibilities 

defined in the Treaties and, consequently, the autonomy of the Community legal system”24 and thus its 

jurisdiction over EC law was „exclusive.”25 However, such award cannot be read as 

prohibition to submit disputes to investment arbitration, mostly because intra-EU 

investment arbitration takes place not between two Member states, but between a 

Member state and an investor.26  

20. Article 344 TFEU27 cannot be read to the effect that it would prevent Intra-EU 

arbitration tribunals from rendering awards that might possibly be in conflict with EU 

Law. The uniform application of EU Law could still be safeguarded afterwards by 

competence of national courts to set aside or refuse to enforce any arbitral awards under 

Article 267 TFEU.28 The only imposition Article 344 confers is for a Member states not 

                                                 

22 Nordsee, ¶ 10. 
23 Binder, ¶ 65. 
24 MOX Plant, ¶ 123. 
25 Ibid, ¶ 123. 
26 WEHLAND, p. 318. 
27 Burdening a state with an obligation to: „submit a dispute concerning the interpretation or application of the Treaties to 

any method of settlement other than those provided for therein.” 
28 HSF Report, based on Eco Swiss, ¶ 35. 
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to circumvent the ECJ’s exclusive jurisdiction.29 Thus, investor-state disputes are not 

precluded under Article 344 TFEU.30  

21. Finally, EU itself is a Party to the Energy Treaty Charter, which in its Article 26 provides 

an access, to the arbitration tribunals.   

ALLEGED CONFLICT BETWEEN EU LAW AND THE BIT 

IV. ACCESSION TO THE EU AND ITS EFFECTS ON THE BIT APPLICABILITY 

22. Claimant further submits that EU law has not superseded or terminated the BIT, nor 

rendered its material content obsolete as alleged by Respondent.31 The question whether 

or not BITs between Member states have been terminated is a question of international 

law, Claimant therefore invokes Article 59 VCLT, which provides as follows: 

“A treaty shall be considered as terminated if all the parties to it 

conclude a later treaty relating to the same subject matter and: 

it appears from the later treaty or is otherwise established that the 

parties intended that the matter should be governed by that treaty; or 

the provisions of the later treaty are so far incompatible with those of the 

earlier one that the two treaties are not capable of being applied at the 

same time 

The earlier treaty shall be considered as only suspended in operation if it 

appears from the later treaty or is otherwise established that such was 

the intention of the parties.” 

23. It has been rejected by both Eureko tribunal and the Commission that an accession would 

have a terminating effect. The Commission clearly said that neither existing BITs that 

contain provisions that are incompatible with EU law as such, nor the conflicting 

provisions become ‘invalid’.32 Also the Commission’s concluding statement that “all intra-

EU BITs will have to be terminated,”33 suggests the rejection of the concept of automatic 

termination.  

                                                 

29 Eureko - FHRC, ¶ 16. 
30 Ibid. 
31 Problem, p. 11. 
32 European Commission Observations ¶ 30, cited in Eureko, ¶ 180. 
33 Ibid, ¶ 182. 
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A. THE COGITATIA-BARANCASIA BIT AND SPECIFIC PROVISIONS OF 

THE TFEU IN RESPECT OF ARTICLE 59 VCLT 

24. Article 59 VCLT, which governs termination by conclusion of a later treaty, applies to 

two international treaties if:34  

(a) both treaties concern the same subject matter; 

(b) there is common intention of the parties for the matter to be governed by the later 

treaty; or 

(c) treaties cannot be applied at the same time.  

 

25. Claimant will now subject these requirements to a scrutiny in order to prove that Article 

59 VCLT is not applicable in the case at hand. 

B. SAME SUBJECT MATTER 

26. Substantive protection encompassed in the BIT in the area of investment protection 

significantly exceeds the one provided by the EU. Therefore both Treaties do not cover 

the same subject matter within the meaning of Article 59 VCLT. 

27. Firstly, EU law does not cover the protection of portfolio investments.35 However, such 

indirect investments are covered in the BIT, for instance by virtue of Article 1(1)(b) 

including shares, stocks and debentures of companies or any other form of participation 

in a company to covered investments. 

28. Furthermore, EU law does not include the concept of most favoured nation clause 

(“MFN”) which is embodied in Article 3 of the BIT. Such clause enables investors to 

claim breach of state’s obligations where it has treated investors from third states more 

favourably. Although, one could prima facie claim that such principle is enshrined in 

Article 18 TFEU, which prohibits discrimination on the basis of nationality, the CJEU 

provides a clear answer in its D case36 or Test Claimants case,37 where it has excluded the 

concept of MFN from the extent of Article 18 TFEU. 

                                                 

34 REINISCH - Articles 30 and 59, p. 163.  
35 MOERENHOUT, p. 5. 
36 D case, ¶ 61.   
37 Test Claimants, ¶¶ 91-93.   
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29. EU law also does not fully cover the standard of fair and equitable treatment as opposed 

to Article 3 in connection with Article 2(2) of the BIT. As was concluded in Eureko, “[the 

tribunal] does not accept the submission that the protection afforded by the BIT provision on fair and 

equitable treatment is entirely covered by a prohibition on discrimination […t]he Tribunal does not 

consider that any such principle, independent of concepts of non-discrimination, proportionality, legitimate 

expectation and of procedural fairness, is yet established in EU law.”38 In other words, EU law 

does not contain any equivalent to the far-reaching transparency, predictability, and 

stability of obligations39 or the duty to respect legitimate expectations contained in the fair 

and equitable treatment obligation.40 

30. Moreover, objects of Article 18 TFEU and FET principle differ. EU law requires equal 

conditions and treatment without having regard to the content of such treatment, while 

FET is less formalistic and takes into account the quality or content of such treatment. 

FET can be seen as substantive principle that protects the investors from wrongful acts 

of the state. 

31. EU law contains implicit limitations on Treaty provisions as developed by the CJEU.41 

However, fair and equitable treatment as well as full protection and security principles 

stipulated in the wording of Article 2 of the BIT may only be restricted on the basis of 

the Non-Precluded Measures clause in Article 11 of the BIT. 

32. EU law does not cover prohibition of unlawful expropriation to the extent the BIT does 

in Article 5.42 EU law does not regulate property including the right to expropriate 

outside the scope of the Treaties.43 One could point out that such protection has been 

incorporated into EU law by making the EU Charter of Fundamental Rights an integral 

part of the EU’s primary law, which also covers the protection of property rights as 

confirmed in Hauer44 and Kadi.45 But as expressly stated in the Fundamental Rights 

Charter, its provisions are addressed to the institutions and bodies of the Union with due 

                                                 

38 Eureko – Jurisdiction, ¶ 250. 
39 VANDEVELDE, pp. 43-106.  
40 SCHREUER, p. 357. 
41 Cassis or Gebhard. 
42 Article 5 of the BIT, Problem, pp. 27-28. 
43 Art. 345 TFEU. 
44 Hauer. 
45 Kadi.  
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regard for the principle of subsidiarity and to the Member states only when they are 

implementing Union law.  

33. Obligations of Member states with regards to fundamental rights remain covered by the 

1950 European Convention on Human Rights. If an EU Member state expropriates 

property of a national of another Member state, this may give rise to a complaint before 

the European Court of Human Rights as a potential violation of the First Additional 

Protocol to the ECHR. However, the affected person cannot challenge this expropriation 

before the Court of Justice of the EU on the basis of EU law since the Court’s 

jurisdiction over applications by private parties is limited to challenges against acts of the 

EU institutions. The same considerations apply with regard to general principles of EU 

law developed by the CJEU such as legitimate expectations, due process and 

transparency.46 

34. Last but not least EU law does not contain access to dispute settlement mechanism 

which allows a unique opportunity to circumvent national courts,47 as confirmed in 

Eureko48 and Eastern Sugar.49 There is no similar mechanism in EU law which would 

enable an investor to sue the Member state directly at international dispute settlement 

body. Private parties have access to EU courts only in a very limited number of cases 

such as in cases of annulment actions when the matter is of a “direct and individual concern to 

them”.50  

C. PARTIES INTENTION FOR THE MATTER TO BE GOVERNED BY 

THE LATER TREATY 

35. Because Accession Treaties are not available in the present case, provisions of EU 

primary law, general practice of Member states and states’ mutual correspondence must 

be examined in order to find whether the intention was present. Claimant contends that 

no clear and common intention51 of the parties to govern the matter by later treaty can be 

observed. 

                                                 

46 REINISCH – Articles 30 and 59, p. 171. 
47 DOLZER & SCHREUER, p. 214.   
48 Eureko - Jurisdiction, ¶ 264. 
49 Eastern Sugar, ¶ 165. 
50 Article 263 (4) TFEU. 
51 EURAM, ¶ 61. 
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36. Nothing in the BIT or EU primary law indicates the will of the contracting parties to 

terminate the BIT.52 None of the accession treaties of the states that acceded in 2004 

refers to intra-EU BITs. The lack of renegotiation procedure in accession process 

indicates the lack of intent to terminate. Conversely, the silence on status of intra-EU 

BITs, while there was a direct involvement of the EU in a matter of compatibility of 

extra-EU BITs with EU law indicates that the termination was not the intent of the 

parties.53 Such view on EU law was also confirmed by the Eureko tribunal which stated: 

„There is, however, no evidence of any intention that the provisions of EU law should result in the 

termination of the entire BIT. Nothing in the text of the EU treaties produces that result.”54 Taking 

into account arguments provided in Chapter II. of this Memorandum, such view on 

common intention cannot be established with respect of subsequent practice of majority 

Member states as they expressed their will to maintain existing intra-EU BITs.   

37. Barancasia had expressed its intention to terminate the treaty,55 however similar conduct 

has never been undertaken by the Republic of Cogitatia. Given the fact that common 

intention of the parties must be manifested, such unilateral indication cannot in itself 

constitute the intention within the requirement of Article 59 VCLT. 

D. PROVISIONS OF THE TREATIES ARE INCOMPATIBLE TO THE 

EXTENT THAT BOTH TREATIES CANNOT BE APPLIED AT THE SAME 

TIME 

38. Lack of uniformity of protective standards in the BIT does not in itself cause a conflict 

with EU law. As was shown in Chapter IV., substantive standards granted by the EU 

legal order sometimes partially overlap and usually significantly differ from protection 

provided under the BIT. Due to the fact that EU law only sets minimum standards for 

investment protection, nothing a priori prevents a Member state from granting higher 

level of protection to investors under its own legislation or in a BIT.56 On the other hand 

where BIT standards are deemed lower than those under EU law, this does not 

necessarily need to be viewed as a concern, since the BITs only purport to provide 

                                                 

52 STRIK, p. 213. 
53 DIMOPOULOS, p. 73. 
54 Eureko - Jurisdiction, ¶ 244; similarly Eastern Sugar, ¶ 147. 
55 Problem, p. 36. 
56 WEHLAND, p. 299. 
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additional protection to what is already granted by other legal regimes.57 Such view can be 

supported by opinion of VCLT’s Drafting Committee58 as well as awards in Eastern 

Sugar59 and Eureko.60 

V. TERMINATION STRICTO SENSU 

39. Article 43 (2) VCLT sets forth:  

„The termination of a treaty, its denunciation or the withdrawal of a 

party, may take place only as a result of the application of the 

provisions of the treaty or of the present Convention. The same rule 

applies to suspension of the operation of a treaty.” 

40. Moreover, Article 54 VCLT stipulates: 

„The termination of a treaty or the withdrawal of a party may take 

place: 

a) in conformity with the provisions of the treaty; or 

b) at any time by consent of all the parties after consultation with the 

other contracting States.” 

A. TERMINATION IN CONFORMITY WITH THE PROVISIONS OF THE 

TREATY 

41. In its written submission Barancasia claims the termination of the BIT by virtue of Article 

13(2) of the BIT, which reads as follows: 

“This Agreement shall enter into force on the date of the last written 

notification through diplomatic channels of the fulfillment by the 

Contracting Parties of all the necessary internal procedures for bringing 

this Agreement into force. 

                                                 

57 Article 10 of the BIT, Problem, p. 30. 
58 VCLT Report, ¶ 37. 
59 Eastern Sugar, ¶¶ 168–170. 
60 Eureko - Jurisdiction, ¶ 263. 
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 This Agreement shall remain in force for a period of ten years. 

Thereafter, it shall remain in force until the expiration of a twelve 

month period from the date either Contracting Party notifies the other in 

writing of its intention to terminate the Agreement.” 

42. The BIT came into force on 1 August 2002. In compliance with Article 13(2)61 of the 

BIT, under ordinary circumstances the BIT shall remain in force for the period of 10 

years, i.e. until 1 August 2012. Thereafter, it shall remain in force until the expiration of a 

twelve-month period from the date either Contracting Party notifies the other in writing 

of its intention to terminate the Agreement. 

43. Following the accession to the EU, Barancasia has on 11 December 2006 adopted a 

resolution to terminate five BITs to it was a party, including the BIT concluded with 

Cogitatia.62  

44. On 29 June 2007 Barancasia notified the Federal Republic of Cogitatia about the adopted 

resolution, based on which it intended to terminate their mutual BIT with effect as of 30 

June 2008. However, taking into account time provisions for the effect of the BIT, 1 

August 2013 can be deemed as a first day since when the treaty could have been 

terminated in conformity with the provisions of the Treaty.  A treaty cannot be 

terminated before the expiry of initial term during which it shall be effective.63 In a 

situation where no exceptional circumstances were present, Claimant considers such 

notification as premature64 and as a notification executed in violation of the treaty 

provisions themselves as well as contrary to Article 54 VCLT. „Attempts at terminating, or 

withdrawing from a treaty that are not in complete conformity with the provisions of that treaty will be of 

no effect under Art 54 [while] the State continues to be bound by the treaty.”65  

B. TERMINATION BY CONSENT 

45. Claimant does not prima facie consider it necessary to provide arguments for the 

jurisdiction of the Tribunal which would go ultra petitum.66 However, if the 

                                                 

61 Article 13 (2) of the BIT, Problem p. 31. 
62 Problem, p. 37. 
63 UNCTAD Report, p. 3. 
64 Gabcikovo, ¶ 108-109. 
65 DORR, p. 953. 
66 Problem, p. 11. 
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Tribunal would still feel the need to evaluate the requirements for alleged 

termination of the Barancasia-Cogitatia BIT by mutual consent, Claimant 

submits that confirmation of the unilateral notification does not establish 

consent under the Article 54 (b) VCLT. Cogitatia only expressed receipt of a 

notification by Barancasia,67 but no further consequences were intended. Given 

the fact that the mutual consent has to be established beyond doubt68 and the 

presumption of “the validity and the continuance in force of a treaty“69, the BIT could 

not have been terminated.  

C. CONDUCT OF BARANCASIA IN RESPECT OF THE ARTICLE 65 VCLT 

46. In order for the termination to be effective the state has to follow, inter alia, the procedure 

laid down in Article 65 VCLT, quoting the first subparagraph: 

“A party which, under the provisions of the present 

Convention, invokes either a defect in its consent to be 

bound by a treaty or a ground for impeaching the validity of 

a treaty, terminating it, withdrawing from it or suspending its 

operation, must notify the other parties of its claim. The 

notification shall indicate the measure proposed to be taken 

with respect to the treaty and the reasons therefor.” 

47. Procedure encompassed in Article 65 has to be followed when assuming legal 

consequences under Article 59 as well as Article 54 VCLT.70 

48. At the outset the party invoking the ground for termination must notify the other party of 

its claim. Villager has identified 3 conditions as to the content of the notification, “a) it 

must circumscribe the party’s claim, i.e. state the grounds of defect in consent or for the termination … of 

the treaty, b) it shall indicate the measure proposed to be taken with respect to the treaty … c) The party 

shall state the reasons therefor, i.e., for the measure, in particular the connexion and the proportionality 

between the claim and measure purposed.”71 

                                                 

67 Problem, p. 40. 
68 DORR, p. 958. 
69 Ibid, p. 734. 
70 Ibid, p. 1141. 
71 VILLIGER, p. 808. 
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49. Notification72 sent by Barancasia, however, did not state the reason to terminate, one of 

the essential requirements for a valid procedure as stated above. Moreover, subsection  

2 of the same paragraph sets forth: 

“If, after the expiry of a period which, except in cases of special urgency, 

shall not be less than three months after the receipt of the notification, 

no party has raised any objection, the party making the notification may 

carry out in the manner provided in article 67 the measure which it has 

proposed.” 

50. It is true that Cogitatia has not objected within the 3-month period after notification. 

Textual wording suggests that in such circumstances and provided that the procedure was 

otherwise without flaws, a party that has notified may take a measure proposed. However 

the procedure prescribed in Article 65, as Prost suggests, „rests on a 2 + 1 course of action. 

First, the State invoking one of the grounds of suspension/termination/invalidity must notify the other 

parties of its intent to call the operation of the treaty into question (A). Second, the notifying State must 

observe a moratorium of at least three months, during which other parties are invited to respond to its 

initial claim (B). If no objection is raised, the procedure ends. The claiming State can unilaterally take its 

proposed measure(s) and must so inform the other parties.”73 In a given case Barancasia removed 

the BIT from the list of valid and binding international agreements published on Ministry 

of Finance websites, but did not fulfil its obligation to inform Cogitatia.74 

51. Given these serious defects, Claimant concludes that not only notification procedure did 

not meet first formal requirement of Article 65, but also the second necessary step was 

not executed correctly. As Special Rapporteur Fitzmaurice suggested: “a treaty cannot, in the 

juridical sense, terminate or be terminated or suspended except in accordance with law [...] that is by 

methods recognized by international law, as set out in the present Code [VCLT] [...] Any purported 

termination, suspension, or withdrawal whatsoever, that does not conform with these requirements [...] is 

invalid and inoperative, and does not constitute or give rise to termination or suspension.”75 Such view 

was subsequently confirmed by relevant case law in Gabcikovo76 or Racke.77 

                                                 

72 Problem, p. 39. 
73 PROST, p. 9. 
74 Problem, p. 21. 
75 FITZMAURICE, p. 22. 
76 Gabcikovo, ¶ 98. 
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52. Moreover, Article 70 VCLT which describes the consequences of the termination of the 

treaty applies only to cases when a treaty is terminated “under its provision” or “in 

accordance with the present convention”, this means under or in accordance with both, 

the provisions regarding the individual causes for termination and those contained in 

Articles 65-68 of the VCLT78 Claimant therefore concludes, given the notification 

violating the Article 65, that Barancasia has not been released from its obligations under 

the BIT. 

D. THE BARANCASIA-COGITATIA BIT IN RESPECT OF ARTICLE  

30 VCLT 

53. Article 30 VCLT stipulates in its relevant part that:  

“When all the parties to the earlier treaty are parties also to the later 

treaty but the earlier treaty is not terminated or suspended in operation 

under article 59, the earlier treaty applies only to the extent that its 

provisions are compatible with those of the later treaty.” 

54. Non-application of the incompatible provision should not be automatic. Intention of the 

parties has to be taken into account as well as implications of generally accepted logical 

principles of law.79 The temporality argument has already been discussed in Chapter IV., 

where a conclusion has been made that the intent of the parties to supersede an earlier 

treaty by a later one cannot be evidenced.  

55. Claimant thus rejects the lex posteriori principle. TEU and TFEU are by its nature 

extremely broad in their content would „touch” almost all legal fields, thus supersede the 

myriad of bilateral and multilateral treaties. Nonetheless, that was clearly not the original 

intention of the parties. 

56. Claimant therefore proposes to employ the lex specialis principles and perceives the BIT as 

the special agreement with regards to its precisely delimited scope of application. 

Therefore, it has priority over general TFEU and TEU. The intention of the parties to 

2.                                                                                                                                        

77 Racke, ¶ 42. 
78 CONFORTI, p. 47. 
79 ILC Report, ¶¶ 230, 233. 
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have the BIT replaced by the more general treaty can easily be questioned as a result.80 It 

is also important to note that even if lex posterior argument would be deemed suitable, it 

does not stand above the lex specialis rule within the imaginary hierarchy of legal rules. 

57. Claimant submits that incompatibility is restricted to cases where one treaty requires what 

the other treaty prohibits.81 There is no incompatibility in circumstances where an 

obligation under the BIT can be fulfilled by Respondent without violating EU law. This 

conclusion is not affected by the principles of supremacy, direct effect or direct 

application of EU law. More importantly, it is difficult to see how Article 30 of the VCLT 

could deprive the Tribunal of jurisdiction based upon the Parties’ consent derived from 

Article 8 of the BIT, even if there were circumstances in which a true incompatibility 

between the BIT and EU law arose. Any such incompatibility would be a question of the 

effect of EU law as part of the applicable law and, as such, a matter for the merits and 

not jurisdiction.82 

  

                                                 

80 In case of conflicts between treaties that have not been concluded with the same objective in mind, the 

posteriority of one of them does not necessarily express a presumption of priority, see ILC Report, ¶ 26. 
81 EURAM, ¶ 216. 
82 Eureko - Jurisdiction, ¶¶ 271-272. 
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MERITS PART OF THE SUMBISSION 

VIOLATION OF FAIR AND EQUITABLE TREATMENT BY 

RESPONDENT 

VI. THE FET CLAUSE SHOULD BE INTERPRETED BROADLY 

59. By entering into Barancasia–Cogitatia BIT, Respondent undertook the obligation to 

accord Cogitatian investors fair and equitable treatment (“FET”) pursuant to  

Article 2(2) of the BIT, which reads: 

“Investments of investors of either Contracting Party shall at all times 

be accorded fair and equitable treatment and shall enjoy full protection 

and security in the territory of the other Contracting Party.”83 

60. Because the legal notion of FET is vague,84 and the wording of the BIT does not provide 

any further explanation of the standard, it is necessary to first interpret its meaning and 

normative content pursuant to Article 31 of the Vienna Convention on the Law of 

Treaties. 

61. Article 2(2) of the Barancasia–Cogitatia BIT does not contain any reference to 

international law. It therefore represents the so-called unqualified FET provision and there 

is no reason to limit its protective scope to the minimum standard under customary 

international law.85 The FET in question is an autonomous standard, an independent, self-

contained principle which guarantees wide protection to investors in light of the object 

and purpose of the BIT. The notion of autonomous standard and the need for its broad 

interpretation have been acknowledged by many previous arbitral decisions, including 

Tecmed,86 Enron87 or Saluka.88 

62. An autonomous FET provision embraces especially the principles of legitimate 

expectations, good faith, due process, non-discrimination, stable investment framework, 

                                                 

83 Problem, p. 25, emphasis added. 
84 REINISCH, p. 111. 
85 UNCTAD, p. 20; DOLZER & SCHREUER, p. 124. 
86 Tecmed, ¶ 154.  
87 Enron, ¶ 258. 
88 Saluka, ¶¶ 286-295. 
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transparency and reasonableness.89 Since the wording of the clause does not suggest that 

the standard should depart from this common understanding, Claimant proposes that 

Article 2(2) includes all of those essential elements. 

63. With this conclusion in mind, Claimant submits that by (1) retroactively amending the 

LRE and (2) rejecting the licence for Claimant’s Project Alfa, Respondent breached the 

fair and equitable treatment standard as contained in the Barancasia–Cogitatia BIT, 

especially with regards to: 

a) legitimate expectations; 

b) stable legal environment and transparency; and 

c) non-discrimination. 

Claimant will address the claimed violations in turn.  

VII. LEGITIMATE EXPECTATIONS OF CLAIMANT WERE VIOLATED 

A. CONTENT AND ESTABLISHMENT OF CLAIMANT’S EXPECTATIONS 

64. The notion of legitimate expectations is a dominant element of fair and equitable 

treatment.90 Through legitimate expectations, international investment law protects 

investors from “changes in the legal order and/or from a reverse of governmental assurances on which 

they rely for investing.“91 

65. Vasiuki’s legitimate expectations were established by virtue of (1) stipulations contained 

in Article 4 of the LRE and Article 3 of the Law No. XI-1375 on Renewable Energy 

(“LRE Regulation”) (2) terms of the feed-in tariff applicable from 1 July 2010 to 1 

January 2013, and (3) obtaining licenses for the Project Beta on 25 August 2010 and for 

twelve new projects on 1 July 2012. According to Schreuer, those acts represent typical 

sources of relevant guarantees provided by host states: “The legal framework on which the 

investor is entitled to rely will consist of legislation and treaties, of assurances contained in decrees, licences 

                                                 

89 UNCTAD, p. 14; SCHILL, p. 10; VANDEVELDE, p. 235; see also Plama ¶¶ 176-178. 
90 Saluka, ¶ 302. 
91 DOLZER & SCHREUER, p. 134.  
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and similar executive assurances”.92 Claimant submits that those three acts in their totality 

were capable of creating legitimate expectations on which Claimant relied. 

66. According to Article 4 of the LRE, “the feed-in tariff announced by the Barancasia 

Energy Authority and applicable at the time of issuance of a license will apply for twelve 

years.”93 Even though some tribunals have held that possibility of legitimate expectations 

established by general legislation is limited,94 the nature of Article 4 of the LRE must be 

taken into consideration here. It is apparent from its wording that the provision hardly 

represents an example of general legislation; on the contrary, it contains a specific 

promise. Moreover, it is perfectly clear that this commitment was the key element which 

was aimed to attract investors and an inability to rely on it would go contrary to its 

objects. A substantial change to the regulatory framework which was specifically tailored 

to attract foreign investors has been repeatedly considered as an infringement of the FET 

standard.95 

67. When the special character of Article 4 is scrutinised, there can be no doubt that it is 

capable of establishing legitimate expectations to the effect that once the tariff is 

announced and the licence for a project obtained, the same feed-in tariff would apply for 

12 years.  

68. Claimant's legitimate expectations have been further reinforced by Article 2 of the LRE, 

pursuant to which renewable energy shall be incentivised by state measures until the share 

of electricity generated from renewable sources amounts to no less than 20 per cent.96 

Barancasia has not reached the target to date.97 Furthermore, Claimant’s anticipation of 

the feed-in tariff is validated by Article 3 of the LRE Regulation, which specifies that the 

tariff will be fixed.98 

69. Besides, Claimant is not relying on legislation alone. Barancasia’s acts must be perceived 

in their entirety. Article 4 of the LRE was supplemented by the announcement of the 

fixed feed-in tariff by the BEA on 1 July 2010, which was set at 0.44 EUR/kWh.  
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70. The issuance of licences for Claimant’s projects in 2010 and 2013 is an additional factor 

contributing to Claimant’s legitimate expectations. It must be emphasized that the 

licences were issued during the effectiveness of the pre-amended version of the LRE, i.e. 

in the period when the tariff of 0.44 EUR/kWh was applicable. Therefore, Claimant was 

entitled to rely on Respondent’s commitment that all Claimant’s projects were to receive 

the tariff of 0.44 EUR/kWh over the period of 12 years. 

71. Claimant’s expectations were further substantiated by the general approach of Barancasia 

towards the photovoltaic industry, as it appeared to pursue a long-term policy on 

renewable energy, for example by establishing a system of “green power” subsidies99 and 

launching other initiatives to promote renewable energy sources.100 Claimant was well 

aware of this positive attitude because it has monitored the developments in Barancasia’s 

renewable energy market since 2007,101 and it considered these positive developments 

when deciding whether to invest in Barancasia. 

72. Furthermore, to determine legitimate expectations, other factors should be taken into 

account, such as political and socioeconomic circumstances.102 Barancasia is an EU 

Member state, which itself is a guarantee that its political and legislative climate should 

reach standards of a developed economy. Investors approach EU Member states 

differently than developing or third world countries and thus also legitimacy of their 

expectations is reasonably higher.  

B. CLAIMANT’S EXPECTATIONS WERE REASONABLE AND 

LEGITIMATE 

73. It is undisputable that at the time of submission of applications for the Projects Alfa and 

Beta the investment climate in the renewable energy sector in Barancasia was highly 

favourable and Respondent was evidently determined to fulfil its statutory obligations. In 

other words, Claimant’s expectations were objectively reasonable and legitimate. The 

same conclusion also applies to the 12 new projects licensed on 1 July 2012. It would be 

unsustainable to argue that legitimacy of the expectations was affected by the 
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circumstances emerging in 2012, namely by “teachers organising national strikes”103 in June 

2012 or by a very general “statement of the Government of Barancasia to review its legislation” 

pronounced at the beginning of May 2012.104 No specific steps which could endanger the 

stipulated guarantees could have been derived from those declarations. And most 

importantly, legal regime at the time of investment – which in the case at hand remained 

unchanged – is the starting point of any assessment of reasonability.105  

74. Moreover, Claimant initiated the investment long before Barancasia’s shift in renewable 

energy policy: Vasiuki borrowed substantial sums of money, acquired plots of land and 

obtained construction permits for its new projects on 1 September 2011.106 The 

application for licences was filed on 1 April 2012.107 The fact that it was licenced later is 

irrelevant for the determination of reasonability of expectations because their legitimacy 

must rest on the conditions as they existed at the time when the investment was made,108 

which was already in 2011. But in any case, even if they were assessed at the time of the 

issuance of licences, it must still be concluded that the actions of Barancasia did not reach 

the threshold of significance to diminish Claimant’s expectations that the law would not 

change retroactively. The expectations in their original form therefore still stand for the 

new projects. 

C. BREACH OF THE EXPECTATIONS 

75. Having described Claimant’s expectations and their legitimacy, it needs to be considered 

whether the acts of Respondent disregarded these expectations. Claimant will now 

present its arguments supporting the conclusion that Barancasia did breach commitments 

undertaken in the BIT.  

76. A violation of legitimate expectations occurs where the host state has promised to act in a 

certain way on which investor has reasonably relied and, consequently, its conduct is 

inconsistent with those prior assurances.109 Claimant is aware that such promises are not 

absolute and it does not dispute that states have sovereign power to regulate their affairs 
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in the public interest. Conversely, even emergency situations do not justify any and all 

reactions of the host state, because if this exception were read broadly and did not 

provide any limitations, the possibility to change laws in the public interest at states’ will 

could expose investors to manifest unfairness. One of those boundaries, as was pointed 

out in ADC v. Hungary, is represented by BITs.110 Thus investment protection obligations 

that states undertake “must be honoured rather than be ignored by a later argument of right to 

regulate.”111 

77. The tribunal in Micula v. Romania further elaborated that when a state decides to change its 

legislation, it must be aware and take into consideration that investors’ legitimate 

expectations must be protected.112 Thus, in order to be BIT compliant, those changes 

must be reasonable and proportionate.113 When applied to the case at hand, the changes 

must reasonably balance public policies of Barancasia against investors’ rights. Here, 

Barancasia’s reaction was disproportionate and interests of investors were not taken into 

consideration. 

78. To begin with, Respondent failed to handle the situation in a timely and proper manner 

and react to the changes in business environment. The task of the BEA is to monitor the 

business environment and calculate the feed-in tariff with respect to the information 

acquired. However, the BEA sustained the original tariff despite the fact that it must have 

been aware of the technology changes and their possible impact on the support scheme. 

Under Article 1 of the LRE Regulation, feed-in tariffs are announced by the BEA and 

nothing precludes the agency to change the tariffs pro futuro. Therefore, once the BEA 

became aware of the situation, it could have legitimately calculated a new feed-in tariff 

which would take into account the new conditions and which would apply to licences 

issued after the tariff change. But it did not. 

79. Respondent objects that it was not even physically possible to connect all new users to 

the grid.114 Here, the BEA again had full discretion and authority to cease issuing new 

licences; nevertheless, it did not take any action to handle the situation in accordance with 

law. The BEA had nearly two years to undertake the appropriate steps but it failed to do 
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so. Under international law, states are liable not only for acts, but also for omissions.115 It 

is apparent that the consequences of the change in Barancasia’s business environment are 

not consequences of the changed environment itself but consequences of the total 

inability of the Barancasia government to take necessary steps to address the situation.  

80. Instead, Respondent decided for a drastic amendment of the law which would 

retroactively allow mitigation of impacts of the support scheme. In 2013, notwithstanding 

the assurances made towards investors described above, Respondent resolved to change 

the legislative framework regulating the solar energy sector without any respect to its 

international obligations. Respondent passed an amending act to the LRE that enabled a 

yearly review of the announced feed-in tariff, which was consequently reduced by more 

than a half to 0.15 EUR/kWh.116 What is more, this change applied retroactively with no 

regard to the terms of existing licences.  

81. By the amendment, Respondent completely shattered the promises embodied in the 

legislation which attracted investors in 2010. The reduction represented almost a two-

thirds decrease from the original value and as such had an enormous impact on 

Claimant’s business. Vasiuki’s plan of future expansion had to be abandoned.117 The 

company also borrowed substantial amounts of money and purchased equipment and 

land for constructing 12 new solar plants.118 Those have been made much less valuable 

and the investment thus effectively wasted.119 But most importantly, Barancasia has 

caused Vasiuki to lose the expected revenues it would have received under the original 

terms. This is not only important for fulfilment of general goal of business activities of 

Claimant, which is generating profit, but also for being able to finance its investments. 

Not surprisingly, Vasiuki encountered difficulties with honouring its bank loans as a 

result of the radical support scheme amendment.120   

82. The unconditional application of the new tariff does not allow for distinguishing between 

two generations of solar power plants and thus does not take into account the fact that 
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old projects are incompatible with new technology.121 Respondent’s argument that 

installations are still granted 8 per cent revenue is thus invalid. Also, when deciding to 

invest into 12 new projects, it is understandable that Vasiuki relied on the announced 

feed-in tariff and not on the general 8 per cent annual return calculation, which represents 

merely one of many factors used to calculate the tariff. Although the tariff was lowered so 

it still fulfils the 8 per cent annual return, the alternation had a dramatic impact on the 

expected profitability. Whilst 8 per cent could still generate satisfactory profit for large-

scale projects, it must be emphasised that Vasiuki is only a minor investor with a very 

small market share. Thus the fact that it based its calculations on the original feed-in tariff 

had adverse implications, which further attests to the disproportionality of the 

amendment. 

83. All this shows that Respondent’s actions were not actions of a responsible state which is 

led by the objective of promoting public interest. Those were desperate and 

unpremeditated acts of a state which attempted to solve, at any cost, the situation for 

which it was chiefly responsible. Hiding behind “public interest” simply does not suffice 

here and Claimant asks the Tribunal to look into the real core of the problem and to find 

that it was unacceptable to transfer liability for Respondent’s failures to investors.   

VIII. STABLE LEGAL ENVIRONMENT AND TRANSPARENCY 

84. The notion of stable legal environment in the host state is another core element of FET 

and is closely related to legitimate expectations. The tribunal in CMS observed that 

“[t]here can be no doubt […] that a stable legal and business environment is an essential element of fair 

and equitable treatment.”122 Granting and maintaining stable and predictable legal framework 

is, according to LG&E, necessary to fulfil the justified expectations of the foreign 

investor.123 In that sense, the host state is obliged to behave free from ambiguity, in 

consistent manner and totally transparently in its relations with the foreign investor so 

they “know beforehand any and all rules and regulations that will govern its investments […] to be able 

to plan its investment and comply with such regulations.”124 
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85. However, contrary to such commitments, Respondent profoundly changed the legal 

conditions governing the renewable energy sector, which represented a crucial factor to 

Claimant’s decision to invest in Barancasia. Moreover, the law was changed in a 

completely non-transparent manner. The amendment was passed abruptly, after private 

hearings in November 2012 to which only selected stakeholders were invited. 125 Since 

Claimant did not participate in this hearing of which he was not even aware,126  he could 

not have affected its outcome or even become acquainted with any details of the planned 

change, and use such information to evaluate risk and return of future investments and 

adjust its future plans accordingly.  

86. The change of legal conditions was unpredictable and surprising from the point of view 

of Claimant and many other investors as well. Instead of the discriminatory and non-

transparent procedure described above, Claimant proposes that Respondent should have 

engaged in wider discussions with the whole sector and come to a reasonable solution of 

the situation which would be supported by the industry. This approach led to success, for 

example, in another EU Member state – Portugal,127 where it resulted in mutual 

satisfaction on both sides, which can be evidenced by the fact that there are currently no 

pending photovoltaic arbitral proceedings.  

87. Additionally, the feed-in tariff adjustment was applied retroactively, which significantly 

undermined stability of the investment environment in Barancasia. The change 

dramatically affected all existing installations, and its retroactive application violated basic 

constitutional principles shared among EU Member states, namely legal certainty. Indeed, 

in some EU countries, retrospective measures were in fact found unlawful and the 

original measures revoked by respective courts as a result.128 The fact that Barancasia’s 

legal order does not prohibit retroactivity does not affect the aforementioned findings. 

Claimant does not dispute Barancasia’s capability of passing retroactive laws. 

Nonetheless, there are many acts not forbidden under national law which can constitute a 

breach of the BIT and retroactive changes can undoubtedly be one of them as their effect 

on investors’ expectations is significant. Drastic retroactive changes in the renewable 

sector lead to considerable consequences as they are very likely to make it impossible 
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especially for small investors like Vasiuki to pay their bank loans (as is in fact Claimants’ 

case) and might even lead to bankruptcies.129  

88. Even the European Commission stated in its Guidance for state intervention in electricity 

that “[g]overnments must avoid unannounced or retroactive scheme change. Investors’ 

legitimate expectations concerning the returns on existing investments must be 

respected.”130 The Comission also proposes “[d]evising a support scheme that is flexible enough 

to account for changes in the development of costs and technologies.“131 None of those suggestions 

have been followed by Barancasia. Instead, changes to legal conditions were made 

suddenly and non-transparently which necessarily amounted to a breach of another fair 

and equitable treatment element. 

IX. REJECTION OF PROJECT ALFA APPLICATION WAS DISCRIMINATORY, 

ARBITRARY AND NON-TRANSPARENT  

89. Since Project Alfa was operating at a heavy loss, it was only because of the possibility to 

obtain a licence that the project was kept alive.132 However, the BEA denied the request 

for application on 25 August 2010 with the reasoning that licences granting the fixed 

feed-in tariff were only available for new projects.133 

90. Respondent might argue that because Alfa had been established before the LRE became 

effective, it did not have any expectations with regards to the guarantees contained 

therein. However, it is important to note that “during the lifetime of and investment project, 

number of business decisions have to be taken by an investor“134 and “host states might take steps during 

that period that create legitimate expectations with the foreign investor and have an impact on its further 

investment decisions“135 The key issue is therefore the actual reliance on expectations when 

the decision to keep the project operational was taken in 2010.136 In other words, 

expectations arising under the LRE are also applicable to Project Alfa. 
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91. Claimant argues that no legal basis for the rejection of Claimant’s Project Alfa existed. 

Article 5 of the LRE Regulation does not distinguish between newly-developed and 

already running projects. On the contrary, it expressly states that “existing capacity of 

electricity production from renewable energy sources may be developed […] upon obtaining license from the 

BEA.”137 

92. Since the LRE Regulation specifically provides for the possibility that an existing capacity 

may obtain a licence, the reasoning for the application rejection is unacceptable. It was 

reasonably expected by Claimant that the application would not be denied on the basis 

that Alfa is an existing project. Claimant heavily depended on those expectations138 

because without obtaining the licence, the project could not have survived. 

93. Discrimination can be defined as “[t]reating one or more members of a specified group unfairly as 

compared to other people.”139 When applied in investment protection, the Tribunal in Saluka 

recognised that “[s]tate conduct is discriminatory if (i) similar cases are (ii) treated differently (iii) and 

without reasonable justification”.140 Thus, a finding of discrimination requires a comparison 

between two cases, here operating and newly-launched projects. By distinguishing 

between those two cases without any legitimate grounds, Respondent acted in a 

discriminatory manner. As a result, Project Alfa was denied the possibility to benefit from 

the 0.44 EUR/kWh tariff. 

94. Moreover, the administrative rules employed by the BEA throughout the process were 

manifestly non-transparent. The BEA declines to disclose any criteria that were applied in 

the approval procedure as they are supposedly of confidential nature. 141 Such conduct 

goes well beyond what is acceptable in EU Member states with reference to their 

constitutional principles. By unjustifiably declining application for project Alfa, Claimant 

was rejected the opportunity to benefit from the original support scheme and 

Respondent acted in an arbitrary manner because it did not present any justifiable reason 

for its decision. 
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95. In light of the foregoing, the fair and equitable treatment clause was disregarded by 

Respondent in numerous aspects, and Claimant therefore asks the Tribunal to find a 

breach of Article 2(2) of the BIT. 
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NECESSITY DEFENCE IS NOT AVAILABLE TO RESPONDENT 

X. THE NPM CLAUSE CONTAINED IN THE BIT DOES NOT ENCOMPASS 

INTERNAL ECONOMIC DIFFICULTIES OF A STATE 

96. Respondent asserts that its actions towards Claimant should be excused on the grounds 

of the Essential Security Interests clause contained in the BIT.142 The clause is embodied 

in Article 11 of the Barancasia–Cogitatia BIT, which provides: 

“Article 11 

Essential Security Interests 

Nothing in this Agreement shall be construed to prevent either 

Contracting Party from taking measures to fulfil its obligations with 

respect to the maintenance of international peace or security.“143 

97. Claimant suggests to first interpret the clause in order to demonstrate that the clause does 

not encompass internal threats in host states. According to Article 31(1) of the VCLT, 

“[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the 

terms of the treaty in their context and in the light of its object and purpose.”144  

98.  When ordinary meaning of the clause is examined, it must be concluded that the 

provision itself refers exclusively to external, international threats, which is clear from the 

crucial phrase “maintenance of international peace or security”. It cannot plausibly be 

argued that such phrase encompasses internal economic risks. On the other hand, it is 

apparent that the headline does not correspond with the body of the Article. Although it 

is true that “essential security interests” may refer also to internal threats in a state, 

nothing in the provision itself implies that such defence is available under the BIT in 

question simply because the text only refers to international peace or security. The 

headline does not set any obligation or right of contracting parties, and it therefore has no 

normative content itself; it could merely serve as a tool of interpretation. 

99. The obligation to consider context and light and purpose of the treaty does not change 

the conclusion based on textual interpretation. The purpose of NPM clauses is to remove 
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certain types of state actions from the substantive protections afforded to investors by a 

particular treaty.145 Even if we interpret the provision in light of this object, the 

conclusion is that parties to the treaty decided to include a narrow NPM clause which is 

limited to international peace.  

100. Furthermore, the clause is evidently not self-judging as it does not contain the standard 

language inherent to self-judging clauses such as “it considers necessary”146. In the words 

of the CMS tribunal, “when States intend to create for themselves a right to determine unilaterally the 

legitimacy of extraordinary measures importing non-compliance with obligations assumed in a treaty, they 

do so expressly.”147 Claimant’s position is further supported by cases such as Enron148 and 

LG&E149, in which self-judging character of similar clauses was rejected. As express 

language of self-judging character is absent, it is not for the contracting state of the BIT 

to decide itself whether the state of necessity was or was not fulfilled, and such decision 

must be left to an investment tribunal. 

101. Hence, based on the standard interpretation according to the VCLT, it must be 

concluded that Article 11 may only provide excuse in case of international threats and 

therefore does not entail either economic problems suffered by Respondent or its EU 

obligations. No evidence was presented to the effect that the crises extended beyond its 

borders. Moreover, the decision on whether or not the state reached the threshold of 

necessity must be left for the Tribunal to ascertain. 

XI. ALTERNATIVELY, THE SITUATION DID NOT AMOUNT TO THREAT TO 

ESSENTIAL SECURITY INTEREST OF BARANCASIA 

 
102. Even if the Tribunal finds that the necessity clause applies to internal affairs of the host 

state, Claimant expresses its strong conviction that the situation in Barancasia leading to 

the disputed changes of the legal environment did not reach such magnitude to trigger 

the protection provided by the NPM clause. 

                                                 

145 BURKE-WHITE & VON STADEN, p. 318. 
146 OECD, p. 98. 
147 CMS, ¶ 370. 
148 Enron, ¶ 335. 
149 LG&E ¶ 212. 



 

44 

 

103. Evidence presented in the case at hand concerning Barancasia state is very limited. 

Respondent argues that if all applications were approved, up to 15 per cent of state 

revenues would be diverted to finance solar feed-in tariffs.150 Another information, which 

should point to “gravity” of the situation is that in June 2012, outraged teachers of 

Barancasia organized national strikes demanding an increase of salaries and educational 

funding. Opinion polls suggested that the protesters’ argument that the teachers deserve 

better treatment than solar panels enjoyed overwhelming public support.151  

104. However, none of these observations suggest that Barancasia was in any kind of pressing 

internal economic or social crisis which should result in the possibility to temporarily 

suspend the application of BIT provisions. In must be emphasized that the NPM clause 

should apply only in rare and exceptional circumstances. Essential security interest was 

successfully invoked in cases such as the Argentinian economic, social and political 

crisis,152 where the host state was on the verge of collapsing.  However, it is evident that 

such threshold was never reached in the case at hand.  

105.  Even in the case of the crisis in Argentina, so far only the tribunals in LG&E and 

Continental have recognised that the crisis met the requirements of the necessity clause 

contained in the US–Argentine BIT.153 Tribunals share the view that the necessity clause 

must be interpreted narrowly,154 the tribunal in LG&E observing that “state of necessity […] 

is strictly exceptional and should be applied exclusively when faced with exceptional circumstances.”155 

106. It must be concluded that the factual situation cannot justify the invocation of the 

necessity clause in the case at hand. 

XII. RESPONDENT’S ACTIONS ARE NOT EXEMPTED UNDER 

INTERNATIONAL CUSTOMARY LAW 

107. The customary law doctrine of necessity is envisaged in Article 25 of the International 

Law Commission’s Draft Articles on State Responsibility (“Draft Articles”), which 

prescribes the following four criteria: 
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(1) the act must be the only way to safeguard an essential interest against grave and 

imminent peril; 

(2) the act does not seriously impair an essential interest of the state or states towards 

which the obligation exists, or of the international community as a whole; 

(3) the international obligation in question does not exclude the possibility of invoking 

necessity; and 

(4) the state has not contributed to the state of necessity.156 

108. Barancasia was not able to meet the criteria to invoke the customary necessity defence 

since it failed to fulfil requirements 1 and 4. 

109. The first requirement seeks to ensure strict application of the Article by narrowing its 

invocation to exceptional circumstances. A state seeking to invoke necessity must 

demonstrate that its essential interest was threatened by grave and imminent peril. “Such a 

showing requires concrete evidence.”157 “The peril has to be objectively established and not merely 

apprehended as possible.”158 As was showed in the previous section, Barancasia failed to 

adduce evidence that the circumstances in Barancasia at the time of adopting the 

amending measures reached such high threshold. Even though Claimant might agree that 

the situation in Barancasia resulted in certain unpleasant consequences for its economy 

and state budget, no evidence demonstrates that it was facing obstructions which could 

be considered as grave and imminent peril. 

110. The first requirement also demands that there were “no other means” available for the 

state to safeguard its essential interest. In other words “the peril must not have been escapable 

by any other means, even a more costly one that could be adopted in compliance with international 

obligations”159 Claimant already expressed its conviction that there were other ways which 

would have provided a solution for the Respondent’s situation. The new feed-in tariff 

could have been applied prospectively or Respondent could have ceased to issue new 

licences. Furthermore, Respondent could have engaged in discussions with all investors 

to reach an agreement as to the amended terms of the LRE. Since it is apparent that there 

were other means available, the condition is not fulfilled. 
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111. Secondly, the invocation is prohibited due to the fact that Barancasia has itself 

contributed to its situation. Had Barancasia followed EU guidelines and implemented its 

policies responsibly, the state of necessity would not have occurred. Barancasia also 

painfully neglected the possibility to handle the situation between 2011 and 2013. Had 

Barancasia acted in a responsible manner, the consequences of its policies would have 

been at least mitigated, if not avoided. The situation was purely a product of Barancasia’s 

insufficient policies. 

112. At the time of implementation of the LRE, the Barancasia government was aware of its 

EU commitments and it was its responsibility to perform thorough analysis of potential 

ways to reach goals set up by the EU legislation and to simultaneously take into account 

its real powers to comply with them. Such burden cannot be transferred and demanded 

from investors themselves, especially investors like Claimant whose share on the market 

is minimal. It would not even be feasible for Vasiuki to ascertain such analysis because of 

lack of resources and information.  

113. But even though the LRE was ill-designed, Respondent could still have reacted to the 

situation in time and avert its impact on its economy and EU obligations. Claimant 

believes that had the changes of different nature been implemented earlier, the economic 

difficulties suffered by Respondent could have been substantially diminished. Since at the 

time Respondent disposed of effective responses to the change on the market and 

decided not to implement any, it is Respondent’s sole responsibility that the situation was 

allowed to evolve to such gravity which is now considered by Respondent as threatening 

its essential security interests.  

114. On the basis of the foregoing, requirements of the Article 25 of Draft Articles are not 

satisfied. 

XIII. INVOCATION OF NECESSITY WITH REGARDS TO COMPLIANCE WITH 

EU RENEWABLE ENERGY LAW IS INVALID 

115. Respondent further contends that it should be exempted from liability based on the fact 

that the disputed measures were adopted in order to adhere to its EU obligations.160 Such 

conclusions are misleading and simplified and must be refused. 
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116. Respondent’s EU environmental obligations arise under the Renewable Energy Directive 

(“Directive”), which is a secondary EU legal act. Secondary legislation, however, by its 

nature does not fall within the ambit of international law sources. It is not an 

international treaty but merely a result of the legislative power of EU institutions. 

Therefore, obligations arising under the BIT must be given superiority to obligations 

created within the EU because those norms do not represent equally powerful sources of 

law. The BIT is a classic international treaty and hence gives rise to standard international 

obligations of the contracting parties. A collision between different international 

obligations may materialise; however, this is not the case here because the element of a 

different international obligation is not present.  

117. It is a deeply rooted principle of international law, which is embodied in Article 27 of the 

VCLT, that states cannot use domestic law to justify a breach of an international treaty. 

Correspondingly, the same conclusion must be reached with regards to EU secondary law 

by way of analogy, because of its assimilation to domestic orders.161 Any other conclusion 

would lead to unsupportable consequences where secondary legislation would be given 

priority over international obligations of Member states. Such situation would threaten 

the very core of functioning of international law itself, which is untenable.  

118. Even if the preceding arguments of Claimant were not accepted and observing EU 

obligations could serve as basis for necessity, the nature of the Directive and obligations 

arising thereunder demand closer scrutiny in order to demonstrate that the arguments of 

Respondent are distorted. The Directive merely sets the goal of achieving 20 per cent 

share of energy from renewable sources.162 But the Directive by its nature does not 

prescribe how to reach the target. On the contrary, this is left to Member states. In the 

words of Article 228 of the TFEU, “[a] directive shall be binding, as to the result to be achieved, 

upon each Member State to which it is addressed, but shall leave to the national authorities the choice of 

form and methods.” The obligation to reach the objective itself cannot provide excuse if the 

way it is implemented is inadequate. It is thus unsustainable to assert that lowering fixed 

feed-in tariffs retroactively was a measure adopted in order to comply with European 

renewable energy policies.  
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119. Firstly, it is apparent that interfering with the support scheme does not in any way help 

to reach the goals set up in the Directive. Secondly, the Directive did not impose on 

Barancasia a requirement to change its regulatory framework; on the contrary, the 

Directive could easily be adhered to if the original law remained unaltered. Nothing in the 

LRE in its original version prevented Barancasia from reaching the goal and fulfilling its 

renewable energy objectives. The measures adopted were therefore not necessary to 

adhere to renewable obligations imposed by EU legislation. 

120. Moreover, it could be argued that lowering feed-in tariffs retroactively may even go 

against commitments undertaken under the Directive. It is a fact that within the EU, 

retroactive reductions caused bankruptcy of many investors.163 Also, one of the results of 

such reductions is an artificial increase in prices in the sector because the industry is 

turned into a risky business as a result of those changes. In other words, banks are less 

reluctant to invest in renewable enterprises and offer funding for higher prices. Thus, the 

willingness and ability to invest in the renewable energy sector is decreased and meeting 

the 20 per cent objective might prove to be problematic, which weakens Respondent’s 

argument that the change was necessary in order to reach the EU targets. Put simply, no 

connection between necessity to employ Respondent’s measures and meeting the 

Directive obligations could be traced. 

121. In addition, Barancasia amended its laws in a way which is in fact criticised by the 

European Commission itself. For example, a Communication from the Commission to 

the European Parliament, the Council, the European Economic and Social Committee 

and the Committee of the Regions from 2010 states that in particular “retroactive changes to 

support schemes should be avoided given the negative effect such changes have on investors’ confidence.”  

Claimant is aware of the fact that the communication is not of binding character; 

however, it shows that even from the EU perspective, Barancasia decided to implement 

the changes by inappropriate means. Again, where the EU only sets a goal, the obligation 

to reach it cannot excuse Respondent from responsibility stemming from the way it 

selected to achieve it, especially when the chosen method is deemed inappropriate. 
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XIV. EU BORROWING POLICIES CANNOT JUSTIFY BREACHES OF THE BIT 

122. Under Article 126 of the TFEU, Member states should avoid excessive governmental 

deficits. A separate treaty – Stability and Growth Pact (SGP) – was concluded on the 

basis of the Article in order to facilitate and maintain the stability of the single currency 

within the EU by setting the so-called convergence criteria. States have agreed in the SGP 

that that their annual government budget deficit should not exceed 3 per cent of GDP 

and that the gross government debt should not exceed 60 per cent of GDP. Respondent 

implies that its BIT commitments are in contradiction to those obligations and thus it is 

precluded from fulfilling commitments under the BIT, especially with regards to the FET 

clause. Both the TFEU and BIT are international treaties and because there is no 

hierarchy in the field of international law, if the previous argumentation was to be 

considered, the Tribunal would have to approach it as a classic conflict of treaties. 

123. In order for a conflict of treaties to occur, they must both cover the same subject 

matter.164 However, this is where Respondent’s suggestions are erroneous. The phrase 

“the same subject matter” must be interpreted strictly.165 Here, not only both treaties 

concern entirely different areas and thus cover different subject matter, as was confirmed 

in Eastern Sugar.166 However, even on closer inspection of the specific conflicting Articles 

which could be contradictory, no conflict of obligations arising thereunder can be traced. 

The subject matter of Article 126 is limitation of public deficits. The subject matter of 

Article 2(2) of the BIT is to provide certain standards of protection to investors. 

Respondent’s position is that it would not be able to honour this obligation if it was 

forced to honour the FET clause of the BIT. Nevertheless, neither FET nor any other 

provision of the BIT truly conflicts with Article 126. An interpretation to the effect that 

obligation to accord investors fair and equitable treatment contradicts Respondent’s 

obligation to sustain its borrowing limits is absurdly extensive and far-reaching. 

Therefore, there is no conflict and Respondent cannot invoke its EU obligations in this 

fashion. 

124. If the Tribunal finds conflict of those two international norms, Claimant proposes to 

employ the lex specialis doctrine which has traditionally been applied in conflicts between 
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multilateral treaties of general application and special international regimes for specific 

areas.167 In the case at hand, the former is represented by a multilateral treaty of general 

nature and the latter by the BIT, which is a bilateral treaty with a more specialised 

normative scope. BIT obligations would thus prevail and Respondent could not use the 

TFEU as an excuse for the breach of the BIT. 

125. The allegation that the measures in question were necessary to avoid violating the EU 

borrowing policy is in any way unprecedented. Even if the LRE led to excessive public 

spending, it cannot be deduced that there is a causal link between obligations undertaken 

in the LRE and exceeding the EU convergence criteria. But most importantly, it is the 

state’s responsibility to ensure compliance with the borrowing limits. It cannot ex post 

transfer this obligation to investors and use it as an excuse for not executing the promised 

guarantees. The fact that Respondent let the situation go too far to threaten its public 

spending policy may not be used as a defence. Also, even if Claimant was effectively 

forced to cut its spending because of the borrowing limits, nothing implies that it must do 

so with respect to photovoltaic sector and not other parts of the state budget. 

126. Moreover, exceeding the borrowing limits set by the EU law occurs rather frequently,168 

yet it has not led to any substantial consequences and sanctions have never been 

imposed.169 To date, 27 Member states have at some point breached the borrowing limits 

and there have been at least 77 breaches of the SGP by the EU Member states.170 It 

appears that violation of limits is more common than upholding them. It is again 

important to note that state of necessity is “a most exceptional remedy that is subject to very strict 

conditions.”171  If Barancasia was permitted to enjoy necessity protection when it is 

apparent that such behaviour is not uncommon among Member states and does not even 

lead to any financial sanctions in case of breach, this would go contrary to the purpose of 

the NPM clause.  

127. It must be concluded that complying with the EU borrowing limits does not represent 

state of necessity or alternatively that the measures adopted were not necessary to ensure 

compliance with such obligations. 
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REMEDIES SOUGHT AND CALCULATION DAMAGES  

XV. RESPONDENT CAN BE ORDERED TO RESCIND THE LRE AMENDED  

ART 4 OR TO CONTINUE TO PAY THE PRE-2013 FEED-IN TARIFF TO 

CLAIMANT 

128. Claimant submits that in the present case the Tribunal has the power to order 

Respondent to rescind the LRE amended Article 4 or to continue to pay the pre-2013 

feed-in tariff to Claimant. This conclusion finds support in the Barancasia-Cogitatia BIT, 

the LCIA Rules, the international practice and the case law.  

129. Primarily, the BIT itself does not limit the power of arbitral tribunals to grant non-

pecuniary remedies. On the contrary, Article 4 of the BIT provides for the use of non-

pecuniary remedies in certain extraordinary situations. By way of analogy, such remedies 

must also be applicable in the circumstances of the present case.  

130. Moreover, the LCIA Arbitration Rules endorse the possibility of ordering non-pecuniary 

remedies, in particular specific performance. Article 22 states that: “[t]he Arbitral Tribunal 

shall have the power […] to order compliance with any legal obligation, payment of compensation for 

breach of any legal obligation and specific performance of any agreement […]” 

131. The LCIA Rules lack a definition of what falls within the term “agreement”. As the 

LCIA addresses primarily private commercial disputes, the terms used therein need to be 

expounded in a broader sense for the purposes of international investment arbitration. 

Thus in the context of the present case the BIT should be perceived as falling within the 

meaning of an agreement under Article 22 LCIA Rules. Other interpretation would 

necessarily exclude the possibility to use LCIA Rules in investor-state dispute settlement. 

132. Furthermore, restitution is traditionally recognized under international law as one of the 

three main types of remedies. The idea of ordering non-pecuniary remedies is supported 

by Draft Articles, which offer the most influential treatment of remedies under public 

international law.172 In particular, Articles 29 and 35 deal with this issue.  

133. Article 29 states that the “[l]egal consequences of an internationally wrongful act […] do not affect 

the  
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continued duty of the responsible State to perform the obligation breached.” Thus, even if the 

responsible state complies with its obligations to cease the wrongful conduct and to make 

full reparation for the injury caused, it is not relieved thereby of the duty to perform the 

obligation breached.173   

134. Article 35 reads: “[s]tate responsible for an internationally wrongful act is under an obligation to 

make restitution, that is, to re-establish the situation which existed before the wrongful act was committed 

[…]” The term “restitution” in Article 35 has a broad meaning, encompassing any action 

that needs to be taken by the responsible state to restore the situation resulting from its 

internationally wrongful act.174 The primacy of restitution was confirmed by PCIJ in the 

Factory at Chorzów case when it said that the responsible state was under the “[o]bligation to 

restore the undertaking and, if this be not possible, to pay its value at the time of the indemnification, 

which value is designed to take the place of restitution which has become impossible”.175 

135. Article 35 also provides for the possibility of ordering revocation or annulment of a law. 

The term “juridical restitution” is used where restitution requires or involves the 

modification of a legal situation either within the legal system of the responsible state or 

in its legal relations with the injured state. Such cases include the revocation, annulment 

or amendment of a constitutional or legislative provision enacted in violation of a rule of 

international law, the rescinding or reconsideration of an administrative or judicial 

measure unlawfully adopted in respect of the person or property of a foreigner or a 

requirement that steps be taken for the termination of a treaty.176  

136. Under Article 35, subparagraph (a), restitution is not required if it is “materially 

impossible”. However, legal or practical difficulties do not render restitution impossible 

and the responsible state shall make special efforts to overcome these. Under Article 32 

the wrongdoing state may not invoke the provisions of its internal law as justification for 

the failure to comply with its obligations, and the mere fact of political or administrative 

obstacles to restitution does not amount to impossibility.177  
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137. Furthermore, the power of a court or tribunal to provide non-pecuniary relief against a 

state is supported by international judicial practice. The ICJ has ordered relief in the form 

of judgments for specific performance rather than monetary damages in numerous 

cases.178 This practice is usually founded on the judgment in the Factory at Chorzów case, in 

which the PCIJ held that “[r]eparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have existed if that act had not 

been committed.”179 

138. Additionally, not only tribunals dealing with state to state arbitration disputes, but also 

investor-state arbitration tribunals, namely the ICSID tribunals, have the power to order a 

party to perform a specific act or to desist from a particular course of action. This 

conclusion follows from the travaux préparatoires to the ICSID Convention as well as from 

consequent judicial practice.180  

139. A significant case concerning the issue of ordering specific performance is the Goetz v. 

Burundi case, in which the ICSID tribunal ordered specific performance in the first place 

within a limited period of time, followed by payment of monetary compensation in case 

the state would not comply with the primary remedy of specific performance.181 In like 

manner in Enron v. Argentina, the tribunal held that in addition to declaratory powers, it 

had the power to order measures involving performance or injunction of certain acts, 

including measures addressing acts that fall within the ambit of state sovereignty.182 

Although not decided on merits to date, the possibility to seek suspension of law is 

apparent from the Philip Morris v. Australia case.183 In addition, non-ICSID international 

arbitration practice also offers instances in which tribunals have ordered specific 

performance against states.184 

140. The fact that under international law ordering judicial remedies is not exceptional can be 

evidenced by at least two other examples, one of them being the WTO dispute 

settlement. Similarly, in EU law, the normal remedy is striking down a government 
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measure or ordering a government to take measures rather than providing 

compensation.185  

141. Because of all the aforementioned arguments, order of specific performance is not only 

possible in the present case, but it represents a more effective and appropriate solution 

for both parties of the dispute. According to a traditional assumption, non-pecuniary 

relief constitutes a greater intrusion on state sovereignty than a damages award. However, 

taking into account some of the past investment awards, restitution can prove to be more 

feasible and convenient relief for states. For instance, in the CME v. Czech Republic case, 

the tribunal awarded CME damages of nearly $270 million and 10% interest186 which 

finally resulted in payment of $355 million to the investor. An order of specific 

performance would therefore be more convenient for both parties, considering the 

unfavourable financial situation in which Respondent currently finds itself. Besides, such 

outcome would certainly prove to be more favourable for Claimant, allowing it to remain 

on the market. 

142. Moreover, pecuniary damages may not provide meaningful guidance to the parties with 

respect to their future conduct, nor deter future violations, as they only address the 

consequences of past conduct. Also, the effect of damages award may do nothing to 

further or repair the relationship between the parties.187 An order of specific performance 

would be more appropriate, as the preservation of this relationship is highly desirable - 

Claimant is interested in continuing its business activities in Respondent’s territory, which 

can be evidenced by the fact that it continued with its plans regarding the 12 new projects 

notwithstanding the fact that the legal environment in Barancasia had changed 

drastically.188 

  

XVI. CLAIMANT’S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION 

IS APPROPRIATE 

143. Claimant submits that its basis for claiming and quantifying compensation is appropriate, 

and that for several reasons. If, as in the present case, the BIT does not provide any 
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guidance, or if it does provide some guidance but is vague on certain issues, the Tribunal 

must use customary international law, specifically the Chorzów Factory doctrine, to make 

a determination on the calculation and the size of the damages.189 This doctrine requires 

putting the injured investor in the hypothetical position he would be if the injuring act 

had not occurred. 

144. Generally, the amount to be compensated for the expropriated property itself is 

measured by the fair market value of the property, which is used to assess the value of an 

asset had it been put to the most valuable use it can be put to.190 Analogically, rules 

concerning expropriation may be used in the present case. Thus, the argument of fair 

market value supports the claim of compensation for additional developments, which 

Claimant planned to bring to the project approximately every two years. Besides, 

Claimant has produced a witness statement which asserted that this was a long-term goal 

that Claimant had always aspired to achieve.191 

145. In addition, Article 31 of the Draft Articles states that:  

“The responsible State is under an obligation to make full reparation 

for the injury caused by the internationally wrongful act. 

2. Injury includes any damage, whether material or moral, caused by 

the internationally wrongful act of a State.“ 

146. Paragraph 2 of Article 36 which reads that “[t]he compensation shall cover any financially 

assessable damage including loss of profits insofar as it is established.” recognizes that in certain 

cases compensation for loss of profits may be appropriate. Loss of profits played a role in 

the Factory at Chorzów case itself, PCIJ deciding that the injured party should receive the 

value of property by way of damages not as it stood at the time of expropriation but at 

the time of indemnification.192 

147. In Amco Asia v. Indonesia, the ICSID tribunal observed that “[w]here a party sustains a loss by 

reason of breach of contract, he is, so far as money can do it, to be placed in the same situation with respect 
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to damages, as if the contract had been performed […] Thus, the full compensation of prejudice, by 

awarding to the injured party the damnum emergens and the lucrum cessans is a principle.” 193 

148. A number of arbitral tribunals awarded lump sums for the loss of profits or for the loss 

of “opportunity” or loss of a “chance”. In Sapphire International v. NIOC, the tribunal came 

to the conclusion that the chance of possible profits in the future must also be 

compensated, if it was sufficiently probable that such profits would have been made.194 

Therefore there is no reason to decline compensation sought by Claimant with regards to 

its future projects. 

149. Concerning the experts’ reports, certain issues need to be clarified. Respondent’s expert 

argues that the LRE was passed in order to provide incentives for subsequent 

photovoltaic development, not as a subsidy for pre-existing projects. However, nothing in 

LRE itself stated this information.195 On the contrary, Article 3 of the Regulation on the 

Support of Photovoltaic Sector stipulates that a “[r]enewable energy provider, upon obtaining a 

license for the development of existing or new photovoltaic capacity, is entitled to the feed-in tariff calculated 

and announced by the Barancasia Energy Authority for the duration of the period specified by the Law 

on Renewable Energy.”196 Therefore this argument is invalid and Claimant is entitled to 

compensation also for its Alfa project which was harmed by Respondent. 

150. Another incongruity between the experts’ reports is the method used for calculating the 

net present value (“NPV”). Claimant’s expert has discounted the cash flows to equity at 

the weighted average cost of capital (“WACC”), contrary to Respondent’s expert who 

used the cost of equity instead. 

151. WACC is the cost of the different components of financing, weighted by their market 

value proportions i.e. equity and debt.197 It is the overall cost of capital derived, using 

current prevailing market cost, target capital structure and market value of the capital. 

WACC is calculated by multiplying the cost of each capital source - debt and equity - by 
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its relevant weight, and then adding the products together to determine the WACC 

value.198 

152. In the present case, the WACC should be used to correctly calculate the NPV, since 

both equity and debt have been used equally in financing Claimant’s projects.199 WACC 

of a company reflects the level of risk and it is an appropriate discount rate if the 

intended investment is replica of the company’s existing activities having same level of 

risk.200 The same technology as in the Beta project was used in building all of the 

Claimant’s 12 subsequent photovoltaic projects, and Claimant expected that it could 

replicate its “cluster wind farm concept” in the future.201 

153. WACC is also recognized as the standard method in determining the cost of capital in 

similar cases, as follows from the decisions in ADC v. Hungary202 and CMS v. 

Argentine.203 For the aforementioned reasons it therefore represents the correct method 

for determining Claimant’s future cost of capital. 

154. Thus, the Claimant asks the Tribunal to award Claimant damages for its losses, equalling 

€2.1 million in accordance with the calculation presented by Claimant in its expert’s 

report. 

PRAYERS FOR RELIEF  

On the basis of all presented evidence and argumentation, Claimant requests the Tribunal 

to:  

(1) Declare that Respondent is liable for violations of the BIT, including failure to accord 

Vasiuki fair equitable treatment.  

(2) Order Respondent a) to repeal the amendment to Article 4 of the LRE or b) to 

continue to pay Vasiuki the €0.44 feed-in tariff for 12 years.  
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(3) In 59the alternative to its second claim, order Respondent to pay damages to Vasiuki 

for its losses, which Vasiuki calculates would equal €2.1 million over the 12 years during 

which the tariff should have remained unchanged.  

(4) To find that Claimant is entitled to restitution by Respondent of all costs related to 

these proceedings. 

 

 


