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STATEMENT OF FACTS 

1. Claimant, Vasiuki LLC (“Vasiuki” or “Claimant”), is a limited liability company 

organized under the laws of Cogitatia. 

2. Respondent is the Republic of Barancasia (“Barancasia” or “Respondent”). 

3. The Claimant Vasiuki LLC, filed a request for arbitration with the London Court of 

International Arbitration on 2 November 2014.  

4. In May 2010, Barancasia adopted the LRE, which aimed at encouraging the development 

of renewable energy technology, improving security and diversification of energy supply, 

as well as protecting the environment.1 

5. The LRE provided that the development of renewable energy sources, including 

photovoltaic power plants, would be encouraged by fixing general “feed-in tariffs” for 

renewable energy providers who receive a license from the national regulator the 

Barancasia Energy Authority (“BEA”).2  Referred to herein as the Support Scheme. 

6. The law further guaranteed the feed-in tariff announced and applicable at the time of the 

issuance of a license would apply for twelve years.3  

7. On 1 July 2010, the BEA announced publicly the fixed fee-in tariffs: 0.44 EUR/kWh. 

The calculations of the BEA were based on the premise that the average annual return on 

investment for licenses renewable projects should be 8%.4  

8. 25 August 2010 the claimant successfully obtained a license with a guaranteed 0.44 

EUR/kWh tariffs for Beta, its second photovoltaic project which became operational on 

January 30 2011.5 

9. On 1 July 2012, the Claimant obtained licenses from the BE for the development of all 12 

photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff. The claimant 

ordered solar panels from the producers and started construction of photovoltaic power 

plants based on the new technology.6 

                                                 
1 Problem – Uncontested Facts ¶14. 
2 Problem – Uncontested Facts ¶16. 
3 Problem – Uncontested Facts ¶17. 
4 Problem – Uncontested Facts ¶21. 
5 Problem – Uncontested Facts ¶20-23. 
6 Problem – Uncontested Facts ¶33. 



2 

 

10. On 3 January 2013, after determining that the Support Scheme was unsustainable, 

Barancasia amended the LRE to allow the FIT to be reevaluated annually.7  

11. The BEA held a series of private hearings before the Barancasia Parliamentary Energy 

Committee and recalculated a new feed-in tariff of 0.15 EUR/kWh to be retroactively 

applied from 1 January 2013.8 

ARGUMENTS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE. 

1. The Tribunal has Jurisdiction over the Dispute Pursuant to the Terms 

of the BIT 

12. The BIT remained valid until August 2012 at the earliest, and thereafter its protections 

remain in force for a further ten years. As will be discussed in more detail later, Vasiuki 

is an investor which has made an investment and by the terms of the BIT it may submit 

disputes that arise under the BIT to the LCIA for resolution. 

13. Where Cogitatia and Barancasia are both parties to the Vienna Convention on the Law of 

Treaties, questions of the proper interpretation and application of treaties to which the 

two are parties are to be resolved in accordance with the VCLT. Article 31 of the VCLT 

deals specifically with treaty interpretation stating first that, “[a] treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in light of its object and purpose.” “The treaty itself must 

be applied in accordance with normal principles of treaty interpretation, since it is by 

reference to the treaty that the consent of the parties to arbitrate must have been given, if 

jurisdiction exists at all.”9  

14. The VCLT provides next that the context of the treaty is to be found among other places 

in the text itself, its preamble, and annexes. Also very important to our analysis is the 

requirement that the text and context are taken together with, “subsequent practice in the 

application of the treaty which establishes the agreement of the parties regarding its 

interpretation.”10 Article 32 of the VCLT provides for “recourse ... to supplementary 

means of interpretation,” including such things as draft convention notes and the 

                                                 
7 Problem – Annex 4 
8 Problem – Uncontested Facts ¶¶32, 36. 
9 Encana Corp. v. Republic of Ecuador. p. 11. 
10 VCLT 31 
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circumstances regarding the treaty’s conclusion in order to confirm the meaning resulting 

from Article 31.11 

15. Pursuant to Article 13.2 of the BIT, the terms of the BIT are binding for a minimum of 

ten years from ratification, and a further twelve months from Barancasia’s notification of 

intent to terminate. The BIT “came into force,” on August 1, 2002, setting the ten year 

mark at August 1, 2012. Further, Article 13.3 of the BIT provides that, “[i]n respect of 

investments made prior to the termination of this Agreement, the provisions of this 

Agreement shall continue to be effective for a period of ten years from the date of its 

termination.” According to the plain language of the BIT, the treaty itself remained valid 

until August 2012 at the earliest, and protections were available to disputes which arose 

under the BIT for a further ten years. 

16. Although there is no interpretive history of the BIT, the actions of the parties to this 

dispute as well as other offer insights into their intentions and interpretations of the BIT, 

intra-EU BITs in general, and the effect of the EU Treaties. 

17. If the BIT was not terminated by the Parties accession to the EU, or by the passage of the 

Lisbon Treaty as will be discussed in the following section, the rights and obligations 

between the Parties are defined by analysis of the BIT and the EU Treaties through 

Article 30 of the VCLT. Under VCLT Article 30: 

 

“Subject to Article 103 of the Charter of the United Nations, the rights and 

obligations of State parties to successive treaties relating to the same 

subject-matter shall be determined in accordance with the following 

paragraphs.”  

 

18. Article 30 (3) then states, “[w]hen all parties to the earlier treaty are parties also to the 

later treaty but the earlier treaty is not terminated or suspended in operation under article 

59, the earlier treaty applies only to the extent that its provisions are compatible with 

those of the later treaty.”  

                                                 
11 VCLT 32 



4 

 

19. Unlike the question of subject matter similarity which has been interpreted by the Eureko 

tribunal to encompass a wider degree of variance in Article 30(3) than under VCLT 

Article 5912 compatibility is interpreted consistently in both provisions.13 

2. The BIT was Not Terminated Prior to Vasiuki’s Investment 

a) The BIT was Not Terminated When Parties Joined the EU 

(1) Basis of Analysis 

20. The legal instruments through which Cogitatia and Barancasia joined the EU, including a 

Treaty of Accession, the TEU, and the TFEU did not supersede the BIT. As 

aforementioned, questions regarding the proper interpretation and application of treaties 

to which VCLT signatories are parties, including possible termination, are to be resolved 

in accordance with the VCLT.  

21. Article 42(1) states, “[t]he validity of a treaty or of the consent of a State to be bound by a 

treaty may be impeached only through the application of the present Convention.” The 

VCLT then provides several possibilities for treaty termination, including Article 59 

which deals specifically with termination by virtue of a subsequent treaty. However, 

before proceeding to analyze the BIT under Article 59 it is critically important to note 

that the subject matter covered by the BIT includes both a number substantive investor 

protections guaranteed by BIT Articles 2 and Article 5, as well as the right to dispute 

settlement options found in BIT Article 8.  

22. At the point of determining whether or not the LCIA has jurisdiction over this dispute, 

only the validity of Article 8 is relevant due to the fact that Article 8’s grant of 

jurisdiction to the LCIA is separable from the substantive protections.  

23. Under Article 44 (2) of the VCLT, generally “[a] ground for invalidating, terminating, 

withdrawing from or suspending the operation of a treaty,” will be applied with respect to 

the treaty in its entirety. The relevant exception to this rule is that where the ground for 

such termination or invalidation pertains only to a specific clause, invalidation or 

termination will apply only to that clause if the following conditions are met: 

 

“(a) the said clauses are separable from the remainder of the treaty with 

regard to their application;  

                                                 
12 Eureko ¶239. 
13 Eureko ¶239. 
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(b) it appears from the treaty or is otherwise established that acceptance of 

those clauses was not an essential basis of the consent of the other party or 

parties to be bound by the treaty as a whole; and  

(c) continued performance of the remainder of the treaty would not be 

unjust.” 

 

24. In addressing the Article 59 analysis of an intra-EU BIT, some tribunals have determined 

that because of differences in the intended scope of the subject matter requirements in 

Articles 30 and 59, subsequent treaties which meet the Article 30 subject matter 

requirement but not that of Article 59 should be addressed under Article 30.14 

25. Although both reach the same result, a more accurate approach is to first address whether 

or not a treaty is separable under VCLT Article 44. Without this step, a compatible treaty 

provision which was intended to be superseded by the parties could be upheld and 

applied together with the remainder of the treaty provisions in spite of meeting the Article 

59 subject matter threshold individually   

(2) Separability with Regard to Application – VCLT Article 

44(a) 

26. In analyzing subsection (a), the substantive investor protections such as Article 2 and 

Article 5 operate completely independently from the dispute resolution mechanism and 

can therefore be applied in absence of one another.  Neither provision is rendered 

inoperable through the non-application of the other; an investor can bring a claim for 

substantive protection in national courts without any further grant of jurisdiction for 

dispute resolution, and an investor could utilize the dispute resolution mechanism to 

pursue a claim under any of the other substantive protections of the BIT.  

(3) Essential Basis of Consent – VCLT 44(b) 

27. Although judicial guidance on the issue of separability of treaties is sparse, the 

opinion of Judge Lauterpacht in France v Norway provides some useful insight 

into the issue of essential basis of consent, stating: 

 

“[i]t would be consistent with the previous practice of the [International 

Court of Justice] that it should, if only possible, uphold its jurisdiction 

when such a course is compatible with the intention of the parties and that 

it should not allow its jurisdiction to be defeated as the result of 

                                                 
14 Eureko ¶276. 
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remediable defects of expression which are not of an essential 

character.”15  

 

28. In this case France made a reservation to its acceptance of the compulsory jurisdiction of 

the International Court of Justice in, “matters which are essentially within the national 

jurisdiction as understood by the Government of the French Republic.” The Court found 

that it could not separate this reservation from the remainder of France’s assent to the 

court’s jurisdiction because the legislative history of similar provisions. Specifically, the 

US Senate debated extensively about the importance of a very similar provision, while 

India and South Africa actually cancelled their previous acceptance in order to include a 

new acceptance with the reservation. The court opined that this history showed that the 

reservation was of such critical importance that, “[t]o ignore such a clause and to 

maintain the binding force of the Declaration as a whole would be to ignore and essential 

and deliberate condition of the Acceptance.” 

29. Unlike the situation in France v. Norway, the language of BIT Article 10(1) is strong 

evidence of the fact that none of the individual substantive provisions are an essential 

basis of the Parties’ assent to the BIT. Article 10(1) states that if a matter is covered both 

by the BIT and another international agreement signed by both Parties, “nothing in this 

Agreement shall prevent either Contracting Party or its investors... from taking advantage 

of whichever rules are more favorable to his case”[emphasis added]. If the intention was 

that the more ‘favorable’ agreement could be chosen to govern, the language would 

reflect that, but the drafters chose to use the term ‘rules’ rather ‘agreement,’ suggesting 

that the BIT need not be applied in its entirety.  

30. In the former, the investor has the ability to choose a wholly separate body of law to 

cover the obligations and rights of the parties, whereas in the latter the United States and 

France both premised their consent to be bound on a specific provision, and India and 

South Africa went so far as to withdraw their previous acceptance to resubmit with a very 

similar reservation. The flexibility of the BIT with regard to the substantive body of law 

to be applied to a dispute is in stark contrast to the rigid necessity the court attached to 

France’s reservation in Norwegian Loans, and supports an inference that there was no 

                                                 
15 France v Norway (Individual opinion of Judge Lauterpacht). 
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intention of the individual substantive provisions were each essential bases of consent to 

the BIT. 

(4) Continued Application Not Unjust – VCLT Article 44(b) 

31. Pursuant to Article 44 subsection (c), the continued application of the treaty after 

separation and invalidation or termination of a part would not be unjust. The BIT creates 

identical obligations for both Barancasia and Cogitatia, and the invalidation of any of its 

provisions would affect both parties equally. 

32. First, separation and termination of any of the BIT’s provisions would have an equal 

effect on both parties, in no way upsetting any balance or allocation of rights and 

responsibilities under the BIT. 

33. Second, although the separation and termination of any individual provision could lessen 

the BITs effectiveness in its intended field, such separation would be pursuant to a 

subsequent treaty between the parties which covered the exact same subject matter or was 

intended to supersede the BIT. For these reasons, separation of a BIT provision and 

continued application of the remainder would not be unjust. 

34. The effect of VCLT Article 44 on the Article 59 analysis is that any grounds for 

invalidating the substantive investor protections of the BIT will not invalidate the BIT 

Article 8 grant of jurisdiction over a dispute and vice versa. Accordingly the following 

sections will deal with the validity of BIT Article 8 as it pertains to the question of 

jurisdiction, and the Article 59 analysis of the validity of the substantive BIT protections 

will follow. 

(5) Subject Matter – VCLT Article 59 

35. The first requirement of Article 59 grounds for termination or invalidation is that both the 

former and later treaties relate to the same subject matter. As aforementioned, discussion 

in this section will be limited to the question of subject matter overlap between BIT 

Article 8(5) and TFEU Articles 267, and 344. 

36. In Eureko, the arbitral tribunal held that the Netherlands-Czech and Slovak Federal 

Republic BIT did not overlap with the EU Treaties. The Eureko tribunal reasoned that the 

separate treatment of “same subject-matter,” in VCLT Articles 30 and 59 was evidence of 

the much “broader” degree of overlap which would be required to meet Article 59’s 

requirement than that which would be required under Article 30. The tribunal held that if 
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one or more provisions of the BIT was not intended to be superseded by the EU treaties, 

then the requirement of subject matter overlap under VCLT Article 59 would fail. In 

addressing a provision of the BIT, the tribunal stated that, “[I]t cannot be assumed that 

the Parties intended that a right so central to the purpose of the BIT would be displaced 

by the narrower and more loosely defined rights accorded by EU law.”  

First, TFEU Article 267 (a) grants the Court of Justice of the EU jurisdiction to make 

preliminary rulings when the matter concerns, “the interpretation of the Treaties,” while 

Article 8(5) of the BIT provides for a mechanism of dispute resolution between a 

contracting party and an investor. 

37. In Eureko the arbitral tribunal implied that with respect to an analogous BIT dispute 

resolution provision there was no subject matter overlap because the essence of what 

TFEU Article 267 provides is an exclusive monopoly in the “final and authoritative 

interpretation of EU law,” rather than a monopoly in the application of that law.16 

38. Although these concepts are closely related, it is clear from the jurisprudence of both 

arbitral tribunals and the CJEU, that there is a distinction in subject matter between 

provisions which deal with the interpretation of the Treaties and provisions which deal 

with the application of the Treaties.17 

39. There is no subject matter overlap between TFEU Article 344 and BIT Article 8(5) 

because Article 344 applies to disputes between two EU member states while BIT Article 

8(5), as applied in this dispute, relates to a dispute between an EU member state and an 

individual. TFEU Article 344 states:  

 

“[m]ember states undertake not to submit a dispute concerning the 

interpretation or application of the Treaties to any method of settlement 

other than those provided for therein.” 

 

40. In Eureko the respondent raised the claim inter alia that under the MOX Plant Case, 

Article 344 should be interpreted to grant the ECJ, “exclusive jurisdiction over disputes 

between two Member States.”18 The Eureko tribunal pointed out that whatever the case 

may be with BIT provisions regarding disputes between two member states, the MOX 

                                                 
16 Eureko ¶ 339 
17 Eureko and Acte Claire (CILFIT). 
18 MOX Plant Case 343  
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Plant ruling was inapplicable to disputes between a Member State and an investor. 

Further the tribunal opined that there is no indication that all disputes between Member 

States and investors must be before the ECJ, “nor would the ECJ have the jurisdiction (let 

alone the capacity) to decide all such cases.”19  

41. This delineation between exclusive jurisdiction over disputes between Member States 

versus disputes between a Member State and an individual is supported by the ECJ’s 

opinion submitted to the Draft Convention for an EU Patent Court which pointed out that 

the creation of such a court would not run afoul of Article 344 because it would affect 

individuals, not Member States.20 

42. Similar to the situation in Eureko, the BIT includes different provisions for the resolution 

of disputes between two contracting states (Article 8(4)) and between an investor and a 

contracting state (Article 8(5)). BIT Article 8(5) does not relate to disputes between EU 

Member States and therefore does not overlap in subject matter with the relevant portion 

of the EU Treaties, TFEU Article 344. 

43. Where the relevant provisions of the EU Treaties including TFEU 267 and 344 do not 

overlap with the provision of the BIT which grants jurisdiction for this dispute, the result 

of the VCLT Article 59 analysis is that BIT Article 8(5) was not invalidated when 

Barancasia and Cogitatia acceded into the EU. 

44. Even if the tribunal subscribed to such a broad interpretation of VCLT Article 59’s 

subject matter requirement to find overlap between BIT Article 8(5) and TFEU Articles 

267 and 344, the parties neither intended the EU Treaties to supersede and invalidate the 

BIT, nor are the BIT and the EU Treaties so incompatible as to render their application at 

the same time impossible. 

45. Beyond the requirement that the prior and subsequent treaties are signed by the same 

parties and relate to the same subject matter, Article 59 adds the following requirements 

for invalidation or termination: 

 

“(a) It appears from the later treaty or is otherwise established that the 

parties intended that the matter should be governed by that treaty; or  

(b) The provisions of the later treaty are so far incompatible with those of 

                                                 
19 Eureko ¶ 276 
20 Opinion 1/09 Opinion delivered pursuant to Article 218(11) TFEU 
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the earlier one that the two treaties are not capable of being applied at the 

same time.” 

 

(6) Intent – VCLT Article 59(a) 

46. Article 59(a) requires that it be evident from the later treaty, “or otherwise” that the 

parties intended the latter treaty to govern, however there is no indication that when a 

new country joins the EU, the EU treaties are meant to supersede currently effective 

bilateral or multilateral investment treaties. 

47. The arbitral tribunal in Eureko found that, “[n]othing in the text of the EU treaties 

produces that result.”21 Further, as noted by the claimant in Eureko, Article 6(12) of the 

Act attached to the Athens Treaty states: 

 

“The new Member States shall take appropriate action where necessary, to 

adjust their position in relation to [...] those international agreements to 

[...] which other Member States are also parties, to the rights and 

obligations arising from their accession to the Union.”      

 

48. This provision clearly requires that Member States take action with regard to treaties 

between them, and shows there is no intent that the EU Treaties invalidate or terminate ex 

lege those international agreements. While it is unknown through which accession treaty 

Cogitatia and Barancasia joined the EU, it is likely that where they joined the same year 

the Athens Treaty was ratified they would be subject to similar if not the same 

requirements. This interpretation is in accordance with the finding in Micula that the 

relevant BIT was not intended to be terminated or modified by accession of both of its 

signatory parties to the EU.22 

49. The tribunal in AES Summit held that Article 16 of the ECT only applied, “in the event 

the ECT contains a provision which conflicts with EC law”23 This holding is premised on 

the fact that the ECT was not intended to be terminated or modified by the accession of 

its ECT parties into the EU. The ECT is analogous to the BIT but applies to more intra-

EU relations. According to the observation of former ECT General Council Graham 

Coop’s observation that the ECT, “is invoked as an intra-EU BIT more often than not.”24 

                                                 
21 Eureko ¶  244 
22 Micula ¶¶ 313-330 
23 Micula ¶ 7.6.7 
24 20 Years of the Energy Charter Treaty p. 9 
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50. The question of whether the Parties intended the BIT to be terminated or invalidated by 

their accession to the EU involves interpretation of a materially analogous provision of 

the BIT in light of the exact same EU Treaties as was the case in Eureko and Micula. For 

this reason, analysis here requires the same analysis as the tribunals applied in Eureko 

and Micula. 

51. Further, similar to ECT Article 16 discussed in AES Summit, the language of the BIT 

Article 10 suggests that it was drafted in anticipation of the possibility of the accession of 

its parties to an international body like the EU, demonstrating the intent at the time of 

drafting that the BIT remain valid in spite of the passage of subsequent treaties. 

52. With respect to the other evidence of the parties’ intent,  while Barancasia’s actions may 

support the inference that it believed the Accession and EU Treaties were intended to 

terminate and supersede the BIT, there is no evidence whatsoever that Cogitatia either 

intended that the EU Treaties should govern the subject matter of the BIT. In response to 

Barancasia’s indication that it believed the BIT had become “obsolete,” Cogitatia did not 

make a single indication of acceptance, and in fact only acknowledged that it had 

received Barancasia’s communication.25 

53. Just as was the case in the aforementioned disputes, the accession of a BIT party to the 

EU has raised the contention of the respondent that the EU treaties were ‘intended’ to 

supersede and invalidate the BIT. This was not the finding in prior tribunals, and should 

not be the result here. 

(7) Compatibility – Article 59(b) 

54. In alternative to subsection (a), subsection (b) provides for termination where the 

provisions of the later treaty are so far incompatible with those of the earlier one that the 

two treaties are not capable of being applied at the same time. The compatibility analysis 

under Article 59 is the same as under Article 30 with the result that BIT provisions found 

valid and compatible in this section will control for this dispute. 

55. The dispute settlement mechanism provided by the TEU and TFEU is not “so far 

incompatible,” with the provisions of the BIT to the point where, “the two treaties are not 

capable of being applied at the same time.”26 In a number of arbitration proceedings the 

                                                 
25 Problem – Annex 7.2.  
26 VCLT 59 
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EU Commission has taken the position that intra-EU BITs are completely incompatible 

with the EU Treaties, however arbitral tribunals have consistently held that dispute 

resolution clauses which allow submission to arbitral tribunals are not incompatible with 

EU law.27 

56. In Eureko, both Slovakia and the EU Commission, in its submission to the arbitral 

tribunal, made the argument that the arbitration clause found in the relevant BIT was 

completely incompatible with the exclusive competence of the CJEU in interpreting EU 

law granted by Article 267 of the TFEU. The arbitral tribunal disagreed with the Slovak 

Republic’s interpretation of the CJEU’s interpretive monopoly, holding that: 

“Courts and arbitration tribunals throughout the EU interpret and apply EU law daily. 

What the ECJ has is a monopoly on the final and authoritative interpretation of EU law: 

but that is quite different.” The arbitrators also noted the Acte Claire doctrine under 

CILFIT as an example undermining the Slovak Republic’s interpretation.28 

57. The Slovak Republic also argued that the possibility of disparate interpretations of EU 

law made by arbitral tribunals could lead to discrimination in breach of TFEU Article 18, 

and also demonstrated the incompatibility of the BIT’s arbitration clause with the TFEU. 

58. Most relevant to this contention was the arbitral tribunal's observation that: 

 

“the influence of EU law over the dispute is a question of the merits of the 

dispute, and not a question that goes to the heart of jurisdiction. However, 

the arbitrators acknowledges the fact that they are bound to apply EU law 

inasmuch as it is part of the applicable laws.”  

 

59. Where the influence of EU is a “question of the merits” and the BIT can be applied to 

resolve a question of jurisdiction, it is clear that similar BIT dispute resolution clauses 

which grant arbitral jurisdiction are not incompatible with EU law. This interpretation is 

supported by both the Micula and AES Summit tribunals which also found the BITs in 

question not to be in contradiction with EU law.  

60. The tribunal’s holding in AES Summit is particularly relevant to the analysis of the effect 

of BIT Article 10 on compatibility. In AES Summit, the ECT contained a provision which 

                                                 
27 Eureko ¶ 274. 
28 Eureko ¶339; CILFIT ¶16. 
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allowed the use of terms from another treaty to which both signatories were parties and 

which covered the same subject matter as the BIT.29 

61. The ECT states that in the event of a conflicting treaty, that treaty shall govern on 

conflicts related to sections 3 and 5, while BIT Article 10 states instead that whichever 

treaty is more favorable to a party’s case, suggesting that the BIT anticipated a 

subsequent Treaty which could cover similar or the same subject matter, but which would 

not supersede the BIT.30 

62. BIT Article 10 allows for the use of a subsequently signed international agreement to 

which both Parties are also parties wherever the subject matter is the same and either 

Contracting Party believes the rules of that subsequent treaty to be more favorable to his 

case. This option effectively means that by the terms of the BIT no subsequent agreement 

could be “so incompatible” to make application of the BIT impossible. 

63. The BIT's dispute resolution provision does not cover the same subject matter as the EU 

Treaties and therefor is not subject to Article 59 invalidation or termination. Instead the 

BIT should be analyzed with according to the preceding section regarding compatibility 

under Article 30(3) which states:  

 

“[w]hen all parties to the earlier treaty are parties also to the later treaty 

but the earlier treaty is not terminated or suspended in operation under 

article 59, the earlier treaty applies only to the extent that its provisions are 

compatible with those of the later treaty.” 

 

64. As previously stated the result of the compatibility analysis is that the application of BIT 

Article 8(5) to this dispute. Even if it was accepted that the BIT covered the same subject 

matter as the EU Treaties, the BIT was neither intended to be terminated automatically by 

the accession of Barancasia and Cogitatia to the EU, nor is the BIT so incompatible as to 

render its application at the same time as the EU Treaties impossible. 

b) The BIT was Not Terminated by the Lisbon Treaty 

65. Even under the expanded Community competences granted by the Lisbon treaty in 2008, 

intra-EU BITs including the Barancasia-Cogitation BIT remain valid. 

                                                 
29 AES Summit ¶ 7.6.7 
30 AES Summit ¶ 7.6.7 



14 

 

66. After the passage of the Lisbon Treaty FDI was integrated into the scope of the EU’s 

Common Commercial Policy in TFEU Article 207, and exclusive competence to regulate 

FDI was ceded to the community.31 However, beyond the inclusion of FDI in the Article 

207, the Lisbon Treaty included no other evidence of the drafter’s intent that the Treaty 

supersede and terminate existing BITs. Quite the contrary, the European Commission’s 

current infringement proceedings against five EU member states are evidence that intra-

EU bits still  remain valid after passage of the Lisbon Treaty, albeit contrary to EU law.32 

67. While the Lisbon Treaty theoretically expanded EU competence to include in a very 

broad sense the subject matter of the BIT, this does not meet VCLT Article 59's narrow 

subject matter requirement. The EU may have the competence to legislate in the field of 

foreign direct investment, but there has, as of yet, been no legislation that would meet the 

Article 59 requirement. The mere possibility of subject matter overlap is not sufficient, 

and for the same reason there is no compatibility issue after the Lisbon Treaty. 

68. Where the passage of the Lisbon Treaty includes no indication of intent beyond what was 

present in the preceding analysis, and subsequent action by the European Commission 

confirms the interpretation that the BIT is valid, it is clear there is no intent that the 

Lisbon Treaty supersede and invalidate the BIT. 

c) The BIT was Not Unilaterally or Otherwise Terminated by 

Barancasia 

69. VCLT Article 42(2) states in relevant part that:  

 

“The termination of a treaty, its denunciation or the withdrawal of a party, 

may take place only as a result of the application of the provisions of the 

treaty or of the present Convention” 

 

70. Barancasia’s notification of Termination was made before the ten-year BIT minimum33, 

and the language of BIT Article 13.2 clearly states the BIT will remain effective for ten 

years and:  

 

“Thereafter, it shall remain in force until the expiration of a twelve month 

                                                 
31 Last Bite of the BITs p. 335 
32 European Commission - Press release. Commission asks Member States to terminate their intra-EU bilateral 

investment treaties. Brussels, 18 June 2015 
33 Problem – Uncontested Facts ¶ 5, 6, 9, 10 
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period from the date either Contracting party notifies the other in writing 

of its intention to terminate the Agreement,” indicating that only after 

expiry may a party notify the other of termination. 

 

71. Even if it is accepted that notification for termination before the ten-year minimum will 

start the twelve months the moment the ten years is up, then August 1, 2012 is the date of 

the last investments which will be covered, including all of Vasiuki’s investments in this 

dispute. 

d) The BIT was Not Terminated by Impossibility or Fundamental 

Change in Circumstances 

72. VCLT 61&62 (impossibility and fundamental change in circumstance) are the only 

excuses for breach of a valid treaty, and the circumstances pursuant to which Barancasia 

seeks these grounds for termination do not meet the requirements of the VCLT.34 

73. To terminate a treaty based on impossibility of performance VCLT Article 61 requires, 

“the permanent disappearance or destruction of an object indispensable for the execution 

of the treaty”. This requirement has been interpreted narrowly based on the fact that 

expansion of the scope of Article 61 to include, “the impossibility to make certain 

payments because of serious financial difficulties,” was considered during the Diplomatic 

Conference to adopt the VCLT, but was rejected.35 The parties to the convention 

recognized, “that such situations could lead to a preclusion of the wrongfulness of non-

performance by a party of its treaty obligations,” but determined it was more important to 

limit the scope of impossibility.36 The court expressly rejected Hungary’s argument that, 

“an economic joint investment which was consistent with environmental protection... 

operated by two contracting parties jointly [ ] had disappeared.”37 

74. The question of impossibility at hand is analogous to the same issue in Hungary v. 

Slovakia and should be disposed of in the same manner. There has been no 

“disappearance or destruction,” of any object upon which either the jurisdictional 

provision of the BIT, the substantive protections, or the BIT as a whole require for 

performance. Further, any argument that the object which disappeared was the 

                                                 
34 VCLT Articles 61, 62 
35 Gabčíkovo-Nagymaros ¶ 102 
36 Gabčíkovo-Nagymaros ¶ 102 
37 Gabčíkovo-Nagymaros ¶ 107 
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technological and business environment upon which the BIT relied can be overcome with 

the simple observation that BITs exist to provide protection in changing environments.38 

75. For a state to claim termination of a treaty due to a fundamental change of circumstances, 

Article 62 requires that the circumstance which existed when the treaty was concluded 

have changed in a manner that, “was not foreseen by the parties,” and: 

(a) the existence of those circumstances constituted an essential basis of 

the consent of the parties to be bound by the treaty; and (b) the effect of 

the change is radically to transform the extent of obligations still to be 

performed under the treaty. 

76. The requirements of Article 62 have also been interpreted narrowly in accord with the 

International Law Commission’s Commentary on the article which espoused the need to, 

“confine the scope of the doctrine within narrow limits and to regulate strictly the 

conditions under which it may be invoked,” due to the risk that the ever-changing nature 

of international relations could otherwise bring endless allegations terminations pursuant 

to Article 62.39  

77. In Hungary v. Slovakia the court addressed Hungary’s contention that a number of 

different events including political and economic changes, and the development of 

environmental assessment techniques, when considered collectively, amounted to a 

fundamental change of circumstances under Article 62. The court rejected this argument 

stating first that it cannot consider, “new developments in the state of environmental 

knowledge and of environmental law... to have been completely unforeseen.”40 The court 

held that the other changes in the political and economic environment, specifically the 

entry of both parties into the market economy were not sufficient to radically transform 

the extent of Hungary’s obligations, nothing that termination pursuant to Article 62 must 

only be applied, “in exceptional cases.”41 

78. The court in United Kingdom v. Iceland explained that the traditional view of this Article 

requires, “the changes of circumstances which must be regarded as fundamental or vital 

                                                 
38 Tecmed v. Mexico ¶ 154; National Grid v. Argentina ¶ 173 
39 Y.B.I.L.C. p. 257 
40 Gabčíkovo-Nagymaros ¶ 106 
41 Gabčíkovo-Nagymaros ¶ 107 
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are those which imperil the existence of vital development of one of the parties.”42 The 

court then held that Iceland’s submission to the jurisdiction of the ICJ has neither 

changed from how it existed when the treaty was entered nor has it radically changed the 

extent of Iceland’s obligations.43  

79. In the dispute at hand, neither Cogitatia and Barancasia’s entry into the EU, nor the 

development of new solar panels are sufficient to trigger termination under VCLT Article 

62. Consistent with the court’s holding in Hungary v. Slovakia, developments in 

scientific fields such as engineering which lead to either better understanding of the 

environment or lower costs of production of solar panels can hardly be characterized as 

unforeseeable, even when those developments lead to drastic changes in economic 

conditions.  

80. Even if the development of new solar panels was accepted arguendo to be unforeseeable, 

the existence of technology as it existed when the BIT was entered into cannot be 

characterized as an essential basis of consent to the BIT which applies to a wide range of 

investments covering numerous industries.  

81. Finally, although the increase in Barancasia’s solar industry expanded its financial 

obligations under the LRE, such a change does not “imperil the vital development” of 

Barancasia. The only argument Respondent has put forward to support its inability to 

uphold these financial obligation is that to do so would require borrowing in excess of its 

EU limits, however as the Advocate General of the EU pointed out in Commission v. 

Slovakia, “the need for compliance with EU law will not necessarily justify measures 

taken by a host country that are inconsistent with a bilateral investment treaty.”44 

II. BARANCASIA BREACHED THE PROTECTIONS OF THE BIT 

1. Because the BIT is Valid, Its Investment Protections are Valid 

82. As aforementioned, because the provisions of the BIT are separable under VCLT Article 

44, a distinct Article 59 analysis is applied to the BIT’s substantive provisions, 

specifically BIT Articles 2 and 5 to determine whether or not they were terminated or 

invalidated by the accession of Cogitatia and Barancasia to the EU. 

                                                 
42 United Kingdom v. Iceland ¶ 38 
43 United Kingdom v. Iceland ¶ 38 
44 Commission v. Slovakia ¶ 101 



18 

 

83. The relevant substantive provisions of the BIT include Articles 2 and 5. Article 2 covers 

the encouragement and creation of favourable conditions for investment, and admission 

of those investments, as well as accordance of fair and equitable treatment, full protection 

and security, and observance of obligations. Article 5 provides additional investor 

protection and covers the prohibition of nationalization or expropriation and the process 

for compensation in the event of such expropriation. As previously discussed in detail, a 

high level of sameness is required to find the treaties relate to the same subject matter.45 

84. The EU treaties include a number of different provisions which address the Common 

Market and Commercial Policy, as well as protections which must be accorded to 

investors of other Member States. These protections given by the EU treaties were 

characterized by the tribunal in Eureko as,  “narrower and more loosely defined” than 

those accorded by the Netherlands-Czech and Slovak Federal Republic BIT, Article 3 of 

which is materially the same as BIT Article 2.  

85. As previously discussed there is no evidence from the BIT, the EU Treaties, or otherwise, 

that there was any intention that the EU Treaties should superseded and terminate any 

BIT provisions whether substantive or relating to dispute resolution.46 

86. The substantive provisions of the BIT cannot be “so far incompatible” with the EU 

Treaties as to make their simultaneous application impossible because BIT Article 10 

explicitly states that nothing in the BIT will prohibit the application of another Treaty to 

which both Parties are also parties where it is favourable to the investor. The effect of this 

provision with regard to the VCLT Article 59 analysis, is that by its own terms the BIT is 

compatible with other treaties regardless of their substance. 

87. The BIT protects investments and because the BIT was not superseded by EU law, the 

protections it provides are valid and the Respondent breached the BIT when it amended 

the LRE after just 3 years and reduced the FIT to 0.15EUR/kWh.  The BIT protects 

investors against expropriation and requires fair and equitable treatment of all 

investors.  Article 2 of the BIT , entitled “Promotion and Protection of Investments” 

provides for the following: 

(1) each Contracting Party shall encourage and create favourable 

conditions for investors of the other Contracting Party to make 

                                                 
45 Supra ¶26. 
46 Supra ¶55. 
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investments in its territory and shall admit such investments in 

accordance with its laws and regulations.  

(2) investments of investors of either Contracting Party shall at times be 

accorded fair and equitable treatment and shall enjoy full protection and 

security in the territory of the other Contracting Party. 

(3) Each Contracting Party shall observe any other obligation it may have 

with regard to a specific investment of an investor of the other 

Contracting Party.47 

2. Fair and Equitable Treatment 

88. Fair and equitable treatment as a protection is enumerated in both the ECT and the 

BIT.  FET is a standard that:  

protects the reasonable expectations of the investor at the time it made the 

investment and which were based on representations, commitments or 

specific conditions offered by the State concerned.  Thus treatment by the 

State should not ‘affect the basic expectations that were taken into account 

by the foreign investor to make the investment’48  

a) Vasiuki’s Expectations Were Legitimate 

(1) Vasiuki’s expectation that the BIT would be effective for a 

minimum of 11 years was legitimate 

89. Vasiuki and any other investors were be justified in expecting the BIT to be effective for 

a minimum of 11 years, or until 31 July 2013. 

90. The legitimate expectations of the investor are one of the major factors in assessing a 

FET claim.  In assessing the legitimacy of the investor’s expectations, tribunals look at 

whether it was reasonable to believe the host state intended to bind itself.49 

91. Article 13 of the BIT states that the BIT was to remain in force for 10 years from the date 

it was ratified on 1 August 2002.50  Article 13 further states that after the 10 year period 

lapses, either party can request to terminate the BIT through notification to the other 

party, at which point, the BIT will remain in force for an additional 12 months after the 

notification.  Barancasia clearly entered the BIT with the intention of being bound by it 

for a minimum of 10 years plus an extra 12 months.    

                                                 
47 BIT Article 2 
48 Reuter, p. 18 quoting National Grid. 
49 Reuter, p. 20. 
50 Problem – First Round Clarification 1. 
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92. To further substantiate Vasiuki’s expectation that the BIT would remain valid, Article 13 

Sec. 3 states that if an investment is made prior to the termination of the BIT, the 

provisions of the BIT will remain in full force in regards to that investment for 10 years 

after the date of the termination.  Therefore, Vasiuki could read that provision to secure 

the protections of the BIT for 10 years from the date of each investment that was made 

prior to termination of the BIT.   

93. The “investor’s legitimate expectations can be based on the host state’s legal framework, 

contractual undertakings, and any undertakings and representations made explicitly or 

implicitly by the host state.”51  As such, changes in these factors can be considered 

breaches if they represent a “reversal or assurances made by the host state to the foreign 

investor.”52 

(2) Vasiuki’s expectations that the FIT would remain at 0.44 

EUR/kWh for a minimum of 12 years were legitimate 

94. Vasiuki made Beta and its subsequent investments in reliance on the LRE’s assurance 

that the 0.44 EUR/kWh FIT would be in place for at least 12 years.53   

95. Investments in the energy sector are typically long term and require large initial 

investments.54  Because of the nature of investments in the energy industry, the ECT 

places a substantial amount of weight on the expectations of the investor.55 

96.  When an investment requires a large capital investment upfront and a long term 

commitment, investors spend considerable resources on assessing the probability of 

success of the project.  It follows that the expectations of the investor would be as 

accurate as possible and take into account the systematic and non-systematic riskiness of 

the endeavor.   

97. Following sound business principles, Vasiuki would not intentionally be overly 

optimistic in their predictions and absent any blatant disregard for obvious risks, which is 

not present in the facts of the present case, Vasiuki’s expectations should be seen as 

reasonable under the circumstances. 

                                                 
51 Jones Day. 
52 Jones Day. 
53 LRE Article 4. 
54 Reuter, p. 31. 
55 Reuter, p. 31. 
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98. Barancasia was so eager to attract investment in the renewable energy sector that it would 

have had incentive to lead investors to believe that the Support Scheme would be in place 

for 12 years, even if it knew that 12 years was not sustainable.   

99. The principle of transparency in relation to FET has been firmly established.56  The 

Respondent defied notions of transparency when the hearings to amend the LRE were 

closed and Vasiuki was not invited to attend.  Investors are not expected to see through 

the overt representations made by the host state.   

100. At the time of Vasiuki’s investments, Barancasia did not indicate that it would retain the 

right to recalculate the FIT.  In Micula, the tribunal acknowledged this conflict of interest 

and stated that:  

 

If Romania had spelled out that it retained the right to eliminate the 

incentives at its discretion, despite the stated duration term for the 

incentives, Romania likely would not have achieved its objective of 

attracting investment. Investors require legal certainty, and Romania knew 

this full well.57 

 

b) Barancasia was Obligated to Honor its Support Scheme 

101. The host state is obligated to create a stable business environment for investors and not to 

alter the legal framework that encouraged the investment in the first place.58 

102. From an investor’s point of view, there are extensive time and capital commitments to 

build and operate a photovoltaic power plant successfully.  Barancasia was aware of this 

and in order to encourage the development of renewable energy, passed legislation 

enticing investors with fixed feed-in tariffs for the purchase of energy from licensed 

renewable energy producers.   

103. The LRE clearly stated that the FIT announced by the BEA would apply for 12 

years.  Although this is a long time to fix a FIT, in order to successfully incentivize, the 

incentives must be comparable to the duration of the investment, which in the particular 

industry is long term.  Generally, renewable energy plants have a useful life of 15-25 

years and the Respondent would be aware of this.59 

                                                 
56 Reuter, p. 17. 
57 Micula ¶678. 
58 LG & E Energy ¶127. 
59 Reuter, p. 28. 
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104. In LG & E Energy, Argentina rescinded guarantees that were made to the claimants, 

inducing their investment in the state.  The claimants relied on certain guarantees made 

by the host state such as the calculation of tariffs.60  The ICSID determined that the host 

state denied FET to the claimant’s investments when it failed to provide a stable legal and 

business environment by withdrawing its pledged guarantees of LG&E’s 

investments.  Because Argentina created specific expectations among investors, it was 

bound by its commitments regarding the investment guarantees.  “The abrogation of 

these specific guarantees violates the stability and predictability underlying the standard 

of fair and equitable treatment.”61  In addition, the Tribunal determined that by denying 

the investor’s expectations formulated from reliance on the guaranteed protections, 

Argentina breached principles of good faith, established by international law.62 

3. The Respondent’s Breach Constituted an Indirect Expropriation 

105. Barancasia’s revocation of the 0.44 EUR/kWh FIT constituted an indirect expropriation 

because it resulted in a permanent loss of the economic value of Vasiuki’s investments.63  

106. Substantial impairment of the value of the investment or other forms of deprivation could 

amount to an indirect expropriation.64 

107. When the host state’s actions have the effect of depriving the investor of the “use and 

benefit of his investment,” the result can be an indirect expropriation even though the 

investor retains nominal ownership of the investment.65   

108. Tribunals have acknowledged that an investor’s contractual rights may be the subject of 

an expropriation as well as the tangible investment assets.66  Here, Vasiuki’s right to the 

0.44 EUR/kWh FIT was indirectly expropriated, rendering its investments economically 

undesirable. 

109. The fact that the Respondent’s breach was a general regulatory action and not an 

individual action directed at the Claimant does not preclude the breach from being 

deemed an indirect expropriation.67  Legislative and regulatory actions generally include 

                                                 
60 LG & E Energy ¶105. 
61 LG & E Energy ¶133. 
62 LG & E Energy ¶127. 
63 Jones Day 
64 Reuter, p. 11. 
65 Middle East Shipping ¶107. 
66 Reuter, p. 13. 
67 Reuter, p. 10. 
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an element of predictability so the legitimacy of the investor’s expectations are an 

important part of analysis.68  As mentioned previously, Vasiuki’s expectations that the 

FIT would continue at 0.44 EUR/kWh for a period of at least 12 years were legitimate.69 

4. Respondent’s Interest in Regulating its Domestic Affairs Do Not 

Outweigh Vasiuki’s Interests  

110. State sovereignty is an affirmative defense to FET and expropriation claims.  The 

analysis is tantamount to a necessity defense and fully discussed in Sec. III. 

111. States have an interest in regulating their own domestic affairs.70  In analyzing state 

sovereignty as an affirmative defense, tribunals balance the interests of the state in having 

the flexibility to regulate its affairs with the investor’s interest in a stable, transparent and 

reliable regulatory environment.71 

112. The balancing of interests is a fact specific analysis that tribunals must undertake for each 

dispute.  Vasiuki’s interests in a stable, transparent and reliable environment for its 

inherently long term investments outweighed the Respondent’s right to reduce the FIT 

from 0.44 to 0.15 EUR/kWh, dramatically reducing the value of Vasiuki’s investments. 

III. BARANCASIA’S ACTIONS ARE NOT EXEMPT UNDER THE CUSTOMARY 

INTERNATIONAL LAW DEFENSE OF NECESSITY 

1. Breach of the BIT Are Not Justified or Excused by the BIT 

113. States are sovereign and have the right to regulate domestic affairs.  ECT Art. 24(3)(c) 

says that schemes can be reduced for the maintenance of public order.   

114. The Respondent will undoubtedly argue that amending the LRE and reducing the FIT 

was necessary in order to keep public order.  However, increases in consumer power 

prices do not jeopardize the public order.72  

115. When developing a support scheme, there is risk that the costs or demand of energy 

consumption will exceed the host state’s expectations.  This risk falls on the host state 

and not the investors because the investor has substantially less insight into the economic 

                                                 
68 Reuter, p. 10. 
69 Supra ¶89-94. 
70 Reuter, p. 12. 
71 Reuter, p. 20. 
72 Reuter, p. 29. 
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and political position of the host state and is not in a position to foresee issues that the 

host state did not.73   

116. Investor confidence is vital to the proper functioning of support schemes.74  Thus, 

overestimating the market for solar energy consumables is not accepted as justification 

for drastically altering the support scheme to the detriment of investors. 

117. General state emergencies do not give rise to adequate justification for altering the 

protection of investors’ legitimate expectations.75 

118. Without justification for frustrating the legitimate expectations of investors, there are 

strong arguments that the reduction of renewable energy support schemes before the 

useful life of the plant expires, or before the original period of validity lapses, constitutes 

a violation of the FET obligations of the host state.76 

2. EU Law Provides No Justification or Excuse for Barancasia’s Breach 

119. Even if, by the supranational nature of EU, Barancasia’s obligations under EU law are 

construed as national law, their application does not justify Barancasia’s breach of its 

obligations under the BIT. 

120. VCLT Article 27 states that, a party to a treaty cannot invoke its national law as a 

justification for failure to uphold an obligation under a treaty. An important caveat to 

Article 27 is that it is “without prejudice to VCLT Article 46, which states in relevant 

part that: 

[a] State may not invoke the fact that its consent to be bound by a treaty 

has been expressed in violation of a provision of its internal law regarding 

competence to conclude treaties as invalidating its consent unless that 

violation was manifest and concerned a rule of its internal law of 

fundamental importance. 

 

121. Under the ECJ’s ruling in Van Gend en Loos, the EU treaties constitute an integral part 

of, “a new legal order of international law,” wherein those EU treaties become integral in 

the Member State’s national legal order.77 

                                                 
73 Reuter, p. 28. 
74 EU Renewables Directive, recital 25. 
75 Reuter, p. 30. 
76 Reuter, p. 31. 
77 Van Gend en Loos, p. 232 
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122. In Costa v. ELPA it was held that Member States transfer of obligations and rights from 

their national legal order to the Community pursuant to the EU Treaties results in a, 

“permanent limitation of their sovereign rights, against which a subsequent unilateral act 

incompatible with the concept of the Community cannot prevail.”78 

123. Against this legal background it is possible the respondent could argue that its breach of 

the BIT was excused or justified by compliance with its own national law, specifically 

TFEU Article 207 as discussed previously.  

124. Even if it were accepted arguendo that TFEU 207 could be construed as a provision of 

internal law of fundamental importance, it could not be found that upholding the BIT 

would be a manifest breach thereof. The Court in Costa explicitly noted that the transfer 

of competences limited subsequent acts, while which would arguably violate TFEU 207 

was the entry of the Parties into the BIT before their accession to the EU. A situation 

where an EU member state entered a BIT after the passage of the Lisbon treaty would fall 

squarely within the wording and intent of Articles 27 and 46, however this is not the case 

with respect to BITs passed before entry into the EU and the passage of the Lisbon 

Treaty. 

IV. THE LCIA SHOULD ORDER BARANCASIA TO HONOR THE 0.44 EUR/KWH FIT 

1. The LCIA has the Authority to Grant Specific Performance 

125. The LCIA rules state that tribunals have the power “to order compliance with any legal 

obligation, payment of compensation for breach of any legal obligation and specific 

performance of any agreement (including any arbitration agreement or any contract 

relating to land).”79 

126. The Claimant’s Request for Arbitration was filed on 2 November 2014.  The LCIA rules 

were implemented on 1 October 2014 and automatically applied to requests for 

arbitration filed after that date, regardless of the date of the underlying contract.80  The 

Claimant’s Request for Arbitration was filed on 2 November 2014. 

                                                 
78 Costa v. ELPA p. 594 [emphasis added] 
79 LCIA Arbitration Rules 22.1(vii). 
80 International Arbitration Quarterly, p. 2. 
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2. The BIT Includes Specific Performance as a Remedy 

127. English law defines specific performance as “the remedy available in equity to compel a 

person actually to perform a contractual obligation.”81 Although damages are a more 

traditional remedy, arbitral tribunals have the authority to award specific performance 

and order that a host state fulfill its contractual guarantees.82   

128. “Restiutio in integrum,” the common law equivalent of specific performance, is the 

normal consequence of a breach of contract.83 

129. If the parties did not expressly state in the BIT that an arbitral tribunal can only award 

damages, there are no arbitration laws that specifically prohibit specific performance as a 

remedy.84  Article 4 of the BIT states that “restitution, indemnification, compensation, 

and other settlement” are available as compensation for violations of the BIT.85  The BIT 

allows an arbitral tribunal to award other types of settlements that are not specified, such 

as specific performance.    

130. Absent express language to the contrary, parties should assume that tribunals have the 

power to give effect to their contract.86 

131. By way of the BIT, Barancasia and Cogitatia had a contract that provided certain 

protections to the states’ investors in the respective host states.  By amending the LRE 

and recalculating the guaranteed FIT, Barancasia breached its obligations to provide a 

stable investment environment for Cogitatian investors.   

132. Barancasia should be ordered to rescind the LRE amendment and honor the 0.44 

EUR/kWh FIT that was guaranteed by the BEA and protected by the relationship 

enumerated in the BIT. 

V. DAMAGES 

1. WACC of 8% is the Appropriate Discount Rate for Future Cash 

Flows 

133. The generally accepted standard for calculating damages in investment arbitration is the 

Chorzow Factory standard that says,  

                                                 
81 McKenderick and Maxwell, p. 197. 
82 Supra ¶130. 
83 Schneider, note 7. 
84 McKendrick and Maxwell, p. 207. 
85 BIT Art. 4 Sec. 1 (emphasis added). 
86 Schneider, p. 4-5. 
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“Reparation must, as far as possible, wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, 

have existed if that act had not been committed.”87   

 

134. The value of an investment is in the future cash flows that it is expected to produce and 

compensation that fails to account for the future cash flows is insufficient.88  

135. In order to accurately convert the value the future cash flows into present value, the 

calculation must take into account the time value of money and the risk of the 

investment.89  The time value of money says that a dollar today is worth more than a 

dollar tomorrow primarily because money today can be invested and even at a risk free 

rate be worth more at a later date. 

136. Discounted Cash Flow (“DCF”) is a well-accepted method for valuing future cash 

flows.  Taking into account the time value of money, DCF aggregates the estimated 

future cash flows and applies a discount rate to discount the future cash flows back to 

present value.  Fair market value approaches, such as DCF, are appropriate in situations 

where the host state’s breach resulted in long term loses.90  

137. Economic theory calls for discounting at the opportunity cost of the investment 

(opportunity cost of capital).91  By definition, if the capital structure of the investment 

included debt and equity, the discount rate needs to account for both. 

138. The weighted average cost of capital (“WACC”) is a widely used figure for the discount 

rate.  WACC is a measure of systematic risk and reflects the capital structure of the 

investment’s financing and accounts the cost of equity and cost of debt.92   WACC is 

calculated by proportionally weighing the cost of equity and cost of debt for the 

investment.  Vasiuki financed its projects with 50% equity at a cost of 12% and 50% debt 

at a cost of 5%.93     

                                                 
87 Alberro, p. 2.  
88 Knull, p. 6-7. 
89 Knull, p. 8-9.  
90 VIVIENDA ¶8.2.10 see also Azurix 
91 Knull, p. 14.  
92 Knull, p. 14 
93 Problem p. 47. 
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2. Interest  

139. In order for the claimant to be compensated fully, time value of money requires interest 

be awarded in order to “compensate for the loss of the use of money between the time of 

the alleged harm and the award.”94 

140. The principle of awarding interest is fully established.95  Points of debate revolve around 

whether to order simple or compound interest, the interest rate, and the time period over 

which to calculate interest. 

141. LCIA Rule 26.4 allows tribunals to order that simple or compound interest be paid on any 

award for any period of time, up until the payment of the award.   

a) Interest should be compounded  

142. Compound interest has replaced simple interest as the accepted norm in investor-state 

arbitration.96 

143. Compounded interest reflects what the claimant would have been able to earn on the 

money that is owed to it had it been paid at the time it was owed.97  The principle of 

applying compound interest typically reflects actual damages and follows the Chorzow 

standard of full reparation.98 

144. Simple interest is inadequate because if simple interest is employed, the “claimant [would 

be] in essence making interest-free loans to the respondent.”99 

145. Tribunals have not adopted general rules for compounding intervals.100  For example, 

awards have compounded interest annually101, semi-annually, quarterly, etc.102  In 

Occidental, the tribunal recognized a general preference for annual or semi-annual 

compounding. 

146. Vasiuki requests that interest be compounded annually. 

                                                 
94 Simmons, p. 219. 
95 Simmons, p. 218. 
96 Occidental ¶734. 
97 Micula ¶1254 (referencing Claimant’s Reply) 
98 Occidental ¶734. 
99 Micula ¶1254 (referencing Claimant’s Reply) 
100 Occidental ¶734. 
101 Asian Agricultural Products. 
102 Micula. 
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b) Interest should be awarded from the time of the breach through the 

date of payment 

147. Interest becomes an integral part of the award and should be calculated from the date that 

the State’s “international responsibility became engaged.”103 

148. Tribunals have ordered interest be paid on the damages awarded from the date of the 

dispossession in an expropriation.104  The interest should be paid from the moment of the 

breach through the payment of the award.105 

149. Vasiuki further maintains that there should be no distinction between pre and post award 

interest.  There is no logical reason why the “cost of the deprivation of money (which 

interest compensates) should be different before and after the Award...”106 

c) Interest rate should be the WACC 

150. Recent tribunal decisions have opted for a fixed interest rate representing the claimant’s 

cost of capital or LIBOR plus a margin rate (in cases of expropriation).107 

151. The interest rate should be a rate which would compensate the claimant for its cost of 

borrowing money during the relevant period.108  The WACC reflects the Claimant’s cost 

of capital.  In order to fully compensate the claimant, it follows that the interest rate 

should be the WACC. 

3. Vasiuki is entitled to Damages for Lost Future Profits 

152. Vasiuki decided to develop solar plants in Barancasia specifically because of the 

protections afforded in the BIT and the 0.44 EUR/kWh FIT that the BEA stated would be 

in place for 12 years for all projects that the BEA granted a license. 

153. It is well settled that the mere fact that damages are based on speculative future returns is 

not a reason to refuse to award damages when a loss has occurred.109  Arbitral tribunals 

have broad discretion in evaluating the “evidentiary threshold for future cash flows.”110  

                                                 
103 Asian Agricultural Products ¶114. 
104 Viviendi ¶8.2.3. 
105 Occidental ¶847. 
106 Micula ¶1269. 
107 Occidental ¶841. 
108 Micula ¶1270. 
109 Simmons, p. 231. 
110 Simmons, p. 234. 
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Even when lost profits are “very unlikely to have even materialized” absent the State’s 

action, those lost profits still have value.111 

154. Vasiuki had a demonstrated track record of profitability in the energy sector and was well 

versed at forecasting future cash flows.112 

a) Damages for denying Alfa a license and the 0.44 EUR/kWh FIT 

155. Alfa was denied a license simply because investment began prior to passage of the 

LRE.  The LRE is silent on whether it is retroactive and previously commenced projects 

are eligible for a license.  Barancasia was wrong to arbitrarily deny Alfa a license.  By 

denying Alfa the FIT, Alfa was forced to operate with a much lower tariff of 0.2009 

EUR/kWh in 2010 while projects that were commenced months after Alfa were granted a 

license and received the 0.44 EUR/kWh FIT. 

156. When evaluating the profitability of Alfa, Vasiuki would have used a prediction of 21% 

capacity per year in its own analysis when deciding whether to invest in Alfa.  The first 

year of growing pains and learning that is partially responsible for Alfa’s 12.1% actual 

capacity is not sufficient evidence that Alfa will continue to underperform.  Additionally, 

Alfa’s underperformance in 2009 could be a result of factors outside of Vasiuki’s control. 

157. Vasiuki’s expert took Alfa’s poor initial performance and assumed a 2.2% per year 

capacity increase until 21% capacity is reached.113  Considering Alfa was Vasiuki’s first 

photovoltaic plant and its second attempt, Beta exceeded capacity, it is a reasonable 

assumption that Alfa will increase capacity by a modest 2.2% as annually as Vasiuki 

adjusts.  

158. Damages for denying the license and precluding Alfa from receiving the benefits of the 

EUR/kWh FIT should be awarded in the amount of €120,621.114 

b) Damages for precluding Beta from fulfilling its future profit 

potential with the 0.44 EUR/kWh FIT 

159. Beta was granted a license and reasonably expected the 0.44 EUR/kWh FIT to continue 

through at least 12 years of operation.  However, the Respondent amended the LRE and 

                                                 
111 Simmons, p. 234. 
112 Problem - Kovic Report ¶4. 
113 Problem – Kovic Annex 1(A). 
114 Problem – Kovic Report ¶7. 
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Beta only received the expected FIT for 2 years, January 1, 2011 through January 1, 

2013.115 

160. The amended LRE allowed the BEA to revise the FIT and institute a 0.15 

EUR/kWh.  Assuming the FIT stayed constant at 0.15 EUR/kWh for the remaining 10 

years that Vasiuki expected to receive the 0.44 EUR/kWh, the tariff reduction would cost 

Vasiuki €123,261 and damages should be awarded in that amount.116 

4. Vasiuki is entitled to Damages for its Lost Investment 

161. Because there are generally no alternative sales channels for renewable energy other than 

those envisioned by the host state at the point that the support scheme was put in place117, 

Vasiuki likely has two options for Alfa, Beta, and the other initial investments that it 

made under the assumption that the support scheme would continue.   

a) Vasiuki could abandon its investments 

162. First, Vasiuki could abandon the investment completely.   

163. Because of the Support Schemes, land prices soared 400% above values before the “solar 

bubble.”118  The “solar bubble” was solar bubble was apparent by 2012119 and Vasiuki 

borrowed money from banks to purchase land on 1 September 2011.120  It is likely that 

Vasiuki purchased land at a significantly inflated price if it did so in late 2011. 

164. On 1 September 2011, Vasiuki purchased €300,000 of land.  Because of the inflated price 

during the solar bubble, the land is likely only worth €82,500 presently.  This value is 

derived by reducing the inflated price of €300,000 to its market value prior to the “solar 

bubble” and then adjusting based on the 10% increase in value of the land from its pre-

solar bubble price. 

165. In addition to land, Vasiuki also purchased photovoltaic panels for its projects.  Vasiuki 

paid €301,950 plus a 50% deposit of €52,006 for a total of €353,956 spent on 

photovoltaic panels in reliance on the existence of a 0.44 EUR/kWh FIT.  It is unknown 

whether the panels have held their value, but it is unlikely considering the standard 

                                                 
115 Problem – Kovic Report ¶8. 
116 Problem – Kovic Report ¶8. 
117 Reuter, p. 28. 
118 Problem – First Round Clarification 29. 
119 Problem – Uncontested Facts ¶28.  
120 Problem – First Round Clarification 11. 
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depreciation of solar panels and a likely decrease in demand for solar panels in 

Barancasia as a result of Respondent’s revocation of the Support Scheme. 

166. Vasiuki purchased photovoltaic panels for Alfa and Beta prior to 2011 when 

technological improvements significantly reduced the price of panels.121  Therefore, even 

if those panels are still desirable after the technology improvements, the price at which 

Vasiuki could liquidate and sell the panels would be substantially less than it paid for 

them. 

167. Accordingly, Vasiuki requests €690,056 in damages for the lost sunk cost of its 

investments in land and photovoltaic panels for its projects.        

b) Vasiuki could continue to operate under the 0.15 EUR/kWh FIT 

168. Second, Vasiuki could continue operation of its production facilities with the 0.15 

FIT.  This would be contrary to Vasiuki’s investment plans and expectations.  Vasiuki 

decided to invest in reliance on Barancasia’s Support Scheme and to force Vasiuki to 

invest further resources in the operations, for another 10 years after the breach, in an 

effort to reduce the Respondent’s liability would be detrimental to Vasiuki. 

169. Although mitigating damages is a generally accepted principle in contract law, 

compelling Vasiuki to fulfill its investment plans under significantly different 

circumstance that those it invested under is unfair to the Claimant and would unjustly 

enrich the Respondent.     

170. If Vasiuki is forced to continue all of its investments under a 0.15 EUR/kWh BIT instead 

of the expected 0.44 EUR/kWh FIT, its damages would amount to €1,427,500.122 

5. Vasiuki is entitled to Damages for the Lost Profits from its New Plants 

171. Vasiuki requests damages as a result of the lost profits from its plans to commence a 

comparable project every 2 years until 2023 (the 12 years that Vasiuki expected the FIT 

to be in place). 

172. But for the amended LRE and the revocation of the original FIT, Vasiuki would have 

invested in a new photovoltaic plant every 2 years during the 12 year period that the FIT 

was in place.   

                                                 
121 Problem – Uncontested Facts ¶25. 
122 Problem – Kovic Report ¶10. 
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173. Following the principle of reparation established in Chorzow, in order to be put back in 

the situation that it would have been absent the revocation of the FIT, this Tribunal 

should award Vasiuki the present value of the future net cash flows that the energy 

production plants would have generated.123 

174. Although uncertain in nature, business plans are the best (and only) evidence available to 

indicate a claimant’s expected cash flows at the time of the initial investment.124  

Vasiuki’s expansion plan was prominent enough within the organization that it reached a 

local manager.125 

175. Vasiuki requests damages of €765,835 as a result of the lost profits from its plans to 

commence a comparable project every 2 years until 2023.126 

  

                                                 
123 Micular ¶1070. 
124 ADC ¶507. 
125 Problem – First Round Clarification 28. 
126 Problem – Kovic Report ¶12. 
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REQUEST FOR RELIEF 

Claimant respectfully asks this Tribunal to find that: 

1) The Tribunal has jurisdiction over this proceeding; 

2) The Cogitatia – Barancasia BIT is valid; 

3) Respondent breached the Fair and Equitable Treatment guaranteed in Article 2 of the 

BIT; 

4) Respondent indirectly expropriated Claimant’s right to the 0.44 EUR/kWh FIT; 

5) Respondent was not exempt from fulfilling its obligations under the BIT; 

6) Respondent should be compelled to honor its obligations of the BIT, rescind the LRE 

amendment or alternatively provide Vasiuki with a 0.44 EUR/kWh FIT for 12 years 

from the date of the LRE; and 

7) Claimant should be awarded damages to compensate it for Respondent’s breaches. 
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