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STATEMENT OF FACTS 
 

1. On 31 December 1998, the Federal Republic of Cogitatia (“Cogitatia”) and the Republic 

of Barancasia (“Barancasia”) concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (the “BIT”).1 

2. In 2002, Vasiuki LLC (“Vasiuki”) became incorporated in Cogitatia.  Vasiuki is involved 

in the development, construction, and operation of small-scale fossil fuel and wind 

turbine generation facilities.  Vasiuki’s operations expanded beyond Cogitatia to other 

areas of the region, including Barancasia.2 

3. At the onset, Vasiuki’s operations focused exclusively on small gas and wind turbine 

installations, which ranged in energy production from 30 kW to 100 kW.  These smaller 

turbines are useful in remote regions where conventional methods are not practical, such 

as on offshore oil platforms, fish hatcheries, or remote industrial facilities.  In its first 

year of business Vasiuki operated as a “turnkey” provider of engineering and plant 

construction.  Recognizing the may “green power” subsidies that governments offered, 

the company later began operating its own wind farms in late 2006.3 

4. On 1 May 2004, Barancasia and Cogitatia become members of the European Union 

(“EU”).4 

5. Subsequently, Barancasia reviewed its Intra-European Union bilateral investment treaties 

(“BITs”), concluding that they had all become obsolete.5 

6. On 15 November 2006, Barancasia publicized its intention to terminate all of its Intra-

European BITs.6 

7. On 11 December 2006, Barancasia’s government passed legislation to formally resolve 

all of its Intra-EU BITs, including its BIT with Cogitatia.7 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
1 Uncontested Facts, at ¶ 1. 
2 Id. at ¶ 3. 
3 Id. at ¶ 4. 
4 Id. at ¶ 5. 
5 Id. 
6 Id. at ¶ 6. 
7 Id. 
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8. Barancasia’s termination of its Intra-EU BITs was its initial effort to comply with 

ambitious climate and energy goals set by the EU, which also encompass concerns 

regarding the security over energy supplies.8 

9. In 2007, with knowledge that Barancasia was making progress promoting energy sources, 

Vasiuki started to monitor Barancasian legislative process and researched photovoltaic 

solar vendor, technology, and land in Barancasia.9 

10. On 29 June 2007, Barancasia told the Federal Republic of Cogitatia that it intended to 

terminate the Cogitatia-Barancasia BIT.10 

11. On 28 September 2007, the Minister of Foreign Affairs of Cogitatia informally replied 

that it received Barancasia’s notification to terminate the BIT.11 

12. Vasiuki purchased real estate in Barancasia in May 2009 and decided to launch “Alfa,” 

its first experimental solar project.12 

13. On 1 January 2010, Alfa’s solar panels were connected to the grid and the project became 

operational at a heavy loss due to defects in the installation, delays, and budget problems 

resulting from the delays.  Although Alfa’s success seemed uncertain, Vasiuki’s 

managers became aware of Barancasia’s proposed Law on Renewable Energy (“LRE”) in 

early 2010 and decided to continue its projects in Barancasia in the hopes that the 

government-supported subsidies would help the Alfa project survive.13 

14. In May 2010, Barancasia adopted the LRE, which sought to encourage the development 

of renewable energy technology, thereby increasing diversification and security of energy 

supply while protecting the environment.14 

15. The LRE stated that the production of energy from renewable sources would be 

encouraged by state measures until the shares of electricity generated from renewable 

sources were no less than 20 percent of the country’s gross consumption of energy.15 

16. Specifically, the LRE provided that the development of renewable energy sources, 

including photovoltaic power plants, would be supported by fixing general “feed-in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
8 Id. at ¶ 7. 
9 Id. at ¶ 8. 
10 Id. at ¶ 9. 
11 Id. at ¶ 10. 
12 Id. at ¶ 11. 
13 Id. at ¶ 12.  
14 Id. at ¶ 14. 
15 Id. at ¶ 15.  
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tariffs” for providers of renewable energy that receive a license from the Barancasia 

Energy Authority (“BEA”), the national regulator.16 

17. The LRE further guaranteed that the feed-in tariff, which was announced and applicable 

at the time of issuance, would apply for a twelve year period.17 

18. The Law was implemented through the Regulation of the Support of Photovoltaic Sector 

(“RSPS”) adopted by the Barancasian government, which described specific procedures 

for licensing, calculation, and the applicability of the feed-in tariff.18 

19. Per the RSPS, feed-in tariffs for photovoltaic power plants whose installed capacity did 

not exceed 30 kW would be calculated and publicly announced by the BEA.19  It also 

established that the feed-in tariff should be calculated by taking a variety of factors into 

account.20 

20. On 1 July 2010 the BEA announced the fixed feed-in tariff: 0.44 EUR/kWh.  The BEA 

calculators were based on the premise that the average annual investment return for 

licensed renewable projects should be 8%.21 

21. On 25 August 2010, the BEA denied Vasiuki’s license application for the Alfa Project on 

the basis that the fixed feed-in tariff would only be available for new projects, not 

existing projects; however, nothing in the LRE stated this limitation.  Based on its 

reading of the LRE and Regulations, Vasiuki assumed that it was entitled to the fixed 

feed-in tariff.22 

22. As a result of the BEA’s denial, the Alpha project had a rate less than half that of other 

solar providers who qualified for the fixed feed-in tariff.23 

23. Vasiuki has since resolved the challenges with the Alpha project and its capacity 

improvement has increased at a rate of 2.2 percent per year.24 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
16 Id. at ¶ 16. 
17 Id. at ¶ 17.  
18 Id. at ¶ 18. 
19 Id. at ¶ 19. 
20 Id. at ¶ 20. 
21 Id. at ¶ 21. 
22 Id. at ¶ 22. 
23 Expert Report of Marko Kovic, Ph.D., ¶ 7. 
24 Id. at ¶ 6. 
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24. The same day, Vasiuki obtained a license with a guaranteed 0.44 EUR/kWh tariff for its 

second photovoltaic project, Beta, which was guaranteed the fixed tariff for a twelve year 

period commencing on 25 August 2011 and terminating on 25 August 2023.25 

25. Beta became operational on 30 January 2011 and was implemented much faster and more 

efficiently than Alpha.26 

26. On 21 November 2010, a spokesperson for the Barancasian Foreign Ministry told the 

media that despite Barancasia’s attempts to communicate with the Ministry of Foreign 

Affairs for Cogitatia, there had been no official response from Cogitatia.27 

27. Ground-breaking technology was developed in 2011, making solar panels cheaper to 

manufacture, which reduced development costs and meant that profitability of 

investments under the 0.44 EUR/kWh traffic increased dramatically.  Domestic and 

International businesses realized that his development presented a profitable opportunity 

and the BEA received 7,000 applications requesting  licenses to develop new 

photovoltaic power plants.28 

28. Building on its efforts from Alpha and Beta, Vasiuki decided to launch an additional 

twelve photovoltaic projects using the new and improved technology.  Vasiuki borrowed 

substantial funds from the United Bank of Cogitatia, acquired several suitable land plots, 

and obtained construction permits, expecting it could its “clustered wind farm” concept 

through this project and expand in the future.29  Vasiuki applied for licenses for the 

twelve projects on 1 April 2012.  It also invested in hiring personnel and paying advances 

for equipment.30 

29. Since the beginning of 2012, it became apparent to the Barancasian government that the 

LRE was a mistake that had created a “solar bubble,” where solar developers were 

acquiring excessive profits, exhibiting a potential danger for abuse in the green subsidies 

industry.  Barancasian public officials admitted that the fixed tariff system was 

unsustainable.31 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
25 Uncontested Facts, at ¶ 22-23. 
26 Id. at ¶ 23.  
27 Id. at ¶ 24. 
28 Id. at ¶ 25-26. 
29 Id. at ¶ 27. 
30 Procedural Order No. 2, R. at 58. 
31 Uncontested Facts, ¶ 29. 
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30. On 3 January 2013, the Barancasian Parliament amended Article 4 of the LRE, changing 

the fixed twelve-year period to allow for the BEA to review the tariff annually and adjust 

it based on the costs of the best available technology.32 

31. Subsequently, the BEA recalculated a new fixed feed-in tariff and announced it at 

0.15/kWh, which would become applicable on 1 January 2013; thus, Beta only benefitted 

from the fixed tariff system for two years.33 

32. As a result of Barancasia’s actions, Vasiuki suffered enormous economic losses.34 
 
  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
32 Id. at ¶ 27. 
33 Id. at ¶ 35. 
34 Expert Report of Marko Kovic, Ph.D. 
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ARGUMENT 
 

I. THIS TRIBUNAL HAS JURISDICTION OVER THE DISPUTE THROUGH 
ARTICLE 8 OF THE BIT AND VASIUKI’S CLAIMS ARE ADMISSIBLE. 

 

33. On 31 December 1998, the Republic of Barancasia (“Barancasia”) and the Federal 

Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion and 

Reciprocal Protection of Investments (“BIT”).35  The BIT was implemented to develop 

economic co-operation for their mutual benefit, to create and maintain favorable 

conditions for investments of investors of one state in the territory of the other, and for 

the promotion and reciprocal protection of investments to stimulate business initiatives.36   

 

34. Article 1(1) of the BIT provides that “investment” includes 

every kind of asset invested in connection with economic activities by an investor 

of one Contracting Party in the territory of the other Contracting Party . . . .37 

 

35. Claimant, Vasiuki LLC (“Vasiuki”) was incorporated under Cogitatia law in 

2002, and it develops, constructs, and operates small-scale fossil fuel and wind 

turbine generation facilities in Cogitatia and elsewhere in the region, including 

Barancasia.38  Due to Vasiuki’s operations in Barancasia and its status as a 

corporation in Cogitatia, it qualifies as an investor under Article 1, affording 

Vasiuki’s investments in Barancasia certain protections. 

 

A.! This Tribunal Has Proper Jurisdiction Under Article 8 Of The BIT. 

 

36. This Tribunal has jurisdiction over this dispute by virtue of Article 8 of the BIT.  Article 

8 pertains to the “Settlement of Investment Disputes” and provides that: 

(4) Any dispute which may arise between an investor of one Contracting 

Party and the other Contracting Party in connection with an investment in 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
35 Uncontested Facts, ¶ 1. 
36 Annex No. 1. 
37 Id. 
38 Uncontested Facts, ¶ 3. 
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the territory of that other Contracting Party shall be settled, if possible, by 

negotiations between the parties to the dispute. 

 

(5) If any dispute . . . cannot be settled within a period of six months from 

the written notification of a claim, the investor shall be entitled to submit 

the case, at his choice for settlement to: 

 

[ . . . ] 

(d) the London Court of International Arbitration for arbitration 

under its Rules. 

  

(6) The arbitral awards shall be final and binding on both parties to the 

dispute and shall be enforceable in accordance with the domestic 

legislation.39 

 

37. Vasiuki was incorporated under Cogitatia’s laws in 2002 and has been engaged in the 

renewable energy facilities industry;40 thus, Vasiuki is considered an investor under 

Article 8(4).  On 20 April 2014, Vasiuki notified Barancasia of its intention to arbitrate 

its investment disputes with Barancasia as expressed in Article 8 of the BIT; 

unfortunately, Barancasia refused to conduct negotiations.41  Subsequently, Vasiuki filed 

its request for arbitration on November 2, 2014, which satisfied the six-month negotiation 

period required under Article 8(5).42 

 

38. The BIT is binding on Barancasia because it exercised its sovereign power by agreeing to 

the terms set forth in the BIT.  Thus, Barancasia’s objections to this arbitration and 

refusal to negotiate constitute a breach of the BIT agreement.  Further, both Barancasia 

and Cogitatia worked together to create the provisions prescribed in the document, 

including Article 8’s settlement clause, which expressly recognized that the London 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
39 Annex 1, Art. 8.  
40 Uncontested Facts, ¶ 3.  
41 Request For Arbitration, R. at 3.  
42 Supra note 39. 
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Court of International Arbitration has jurisdiction.  Therefore, Barancasia bound itself to 

this BIT when it exercised its sovereignty. 

 

B.! The Bit Was Not Terminated Because It Preceded The States’ Accession To 
The European Union And Is Not Materially Inconsistent With European 
Union Law. 
 

1. Barancasia Could Not Terminate The BIT Prior To 31 December 
2008. 

 

39. Article 13 of the BIT addresses its “Entry into Force, Duration and Termination.”43  It 

provides that the BIT enters into force on the date of the last written notification by the 

Contracting Parties.44  Article 13(2) establishes that the BIT remains in force for ten 

years.45  After the initial ten-year period, the BIT continues into force until either Party 

notifies the other, in writing, of its intention to terminate the BIT.46  Even after the 

notification of termination, the BIT remains in effect for a twelve-month period, which 

begins on the date of notification.47  Additionally, Article 13(3) provides that any 

“investments made prior to the termination of this Agreement . . . shall continue to be 

effective for a period of ten years from the date of its termination.”48 

 

40. Although the last written notification regarding necessary internal procedures regarding 

enforcement of the BIT occurred on August 1, 2002,49 it is established in the Statement of 

Uncontested Facts, which should act as a stipulation made between the parties, the BIT 

was concluded on 31 December 1998.50  Thus, the earliest date that either state could 

notify the other of an intention to terminate the BIT was 31 December 2008.  Further, the 

BIT could not actually be rendered obsolete until after the twelve-month waiting period 

following the notification, which would have been 31 December 2009 . 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
43 Id. at 13(2).  
44 Id. 
45 Id. 
46 Id. 
47 Id. 
48 Id. 
49 Procedural Order No. 2, R. at 57. 
50 Uncontested Facts, ¶ 1. 
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50. On 1 May 2004, Barancasia and Cogitatia joined the EU.51  On 15 November 2004, six 

years into the BIT, Barancasia announced its intention to terminate its Intra-European 

BITs and on 11 December 2006, Barancasia attempted to formally terminate all of its 

Intra-European BITs.52  On 29 June 2007, Barancasia notified Cogitatia of its intention to 

immediately terminate the BIT.53  However, per the BIT, Barancasia did not have 

authority to terminate the agreement before 31 December 2008.  Although Barancasia 

received a reply from the Minister of Foreign Affairs of Cogitatia regarding Barancasia’s 

notification,54 the reply did not approve of Barancasia’s attempts, but merely 

acknowledge receiving the notification.55  On 21 November 2010, a Barancasian Foreign 

Ministry spokesperson confirmed that Barancasia had never received an official response 

from Cogitatia.56  Cogitatia’s reply to Barancasia’s notice of termination is invalid absent 

a mutual BIT termination provision permitting termination before the end of the ten-year 

enforcement period.57 

 

51. Assuming Barancasia wanted to terminate the BIT, the twelve-month period after 

notification would delay termination of the BIT until 31 December 2009.  Vasiuki made 

its initial investments in Barancasia in 2002, several years prior to the termination of the 

BIT and thus, remains protected under the BIT for a ten-year period, which could not 

begin until 31 December 2009. 

 

52. Vasiuki’s real estate investments in Barancasia in May 2009 for their solar project 

occurred before the earliest possible termination date of 31 December 2009, so 

investments related to this project are also protected.58  Therefore, Vasiuki has the 

authority to pursue resolutions through this tribunal because the BIT maintains authority 

over Barancasia and Vasiuki’s investments until 31 December 2009. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
51 Uncontested Facts, ¶ 5.  
52 Id. ¶ 6.  
53 Id. ¶ 9. 
54 Id. ¶ 10. 
55 Annex No. 7.2. 
56 Uncontested Facts, ¶ 24. 
57 See id. at ¶ 10. 
58  Id. ¶ 12.  
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53. For the forgoing reasons, the BIT granting this tribunal jurisdiction and validating 

Vasiuki’s claims against Barancasia are proper. 

 

2.  Accession to the EU did not terminate the BIT. 

 

54. This Tribunal should conclude that Barancasia and Cogitatia’s accessions to the EU 

(“European Union”) did not terminate the BIT because Barancasia did not have the 

authority to terminate the agreement and the BIT is not materially inconsistent with EU 

law.  Barancasia asserts that its accession into the EU rendered the BIT obsolete; 

however, this is incorrect because the BIT was implemented prior to Barancasia and 

Cogitatia’s accession into the EU.   

 

55. Barancasia contends the BIT is inconsistent with EU Law, specifically Article 207 of the 

Treaty on the Functioning of the European Union (“TFEU”).59  Article 207(1)-(2) 

provides that the common commercial policy is based on uniform principles and grants 

the EU Council authority to define the framework of foreign direct investments.60  

Barancasia erroneously interprets this article to mean that the European Commission has 

complete control, which prevents this tribunal from having proper jurisdiction.61   

 

56. However, Article 351 provides that: 

 

The rights and obligations arising from agreements . . . for acceding 

States, before the date of their accession, between one or more Member 

States on the one hand, and one or more third countries on the other, shall 

not be affected by the provisions of the Treaties.62 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
59 TFEU, at art. 207. 
60 Id. 
61 Id. 
62 TFEU, at art. 351. 
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57. This Article specifically addresses treaties made prior to accession by a member state and 

a non-member state;63 however, the TFEU has no explicit provisions addressing treaties 

made by two non-member states that later join as members.64 

 

58. In this case, the BIT was implemented six years before Barancasia and Cogitatia became 

members to the EU.65  Due to the long-standing nature of this BIT, this situation should 

follow the provisions set forth in Article 351, which would maintain the authority of the 

BIT.  An alternative finding will give Barancasia a windfall and unjustly punish Vasiuki 

and other corporations from Cogitatia.  If Cogitatia waited one day to enter the EU, they 

would be within Article 351; however, since they joined on the same day as Barancasia, 

Cogitatia’s corporations are in serious danger if Article 351 does not apply. 

 

59. The goals of the TFEU, which are laid out in the preamble focus on creating a foundation 

for a closer union among the people of Europe, ensuring the economic and social 

progress of member states through cooperation to eliminate barriers, strengthening the 

unity of member states’ economies and assuring their harmonious development.66  These 

purposes are not materially inconsistent with the BIT because it was meant to foster inter-

state foreign investor relations and free trade.  Even if agreements are incompatible with 

the TFEU, it only requires that members “take all appropriate steps to eliminate the 

incompatibilities established” and “where necessary, assist each other . . . where 

appropriate, [and] adopt a common attitude.67  However, Barancasia’s unilateral 

termination of the BIT was not an appropriate step.  Instead, Barancasia harmed 

Cogitatia, rather than assisting to fix any alleged incompatibilities and adopt a common 

attitude together. 

 

60. In Burgoa, the tribunal considered the rights of non-member countries.68  A master of a 

fisheries vessel registered in Spain, was charged with offences alleged to have been 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
63 Id. 
64 Id. 
65 Uncontested Facts, ¶ 5.  
66 TFEU, at Pmbl. 
67 TFEU, at art. 351. 
68 Burgoa, at 2789. 
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committed in violation of Irish fisheries laws.69  The Irish regulations prohibit 

unauthorized foreign vessels from fishing in the exclusive fishery limits of the State.70  

On 9 March 1964, the London Fisheries Convention was concluded between Spain and 

twelve other states, which are now members of the European Economic Community.71  

The Convention provides that coastal states have exclusive right to fish within the belt of 

six miles and that the belt between six and twelve miles offers the right to fish only to the 

coastal state and the other contracting parties.72  The Defendant asserted that the London 

Convention conferred the rights of Spanish fisherman to fish within the six to twelve 

mile-belt.73  The tribunal ruled that Article 234 of the EEC Treaty is: 

restricted to ensuring passively that the due observance of the obligations of 

Member States arising from the agreements concluded before the entry into force 

of the EEC Treaty shall not be interfered with.74 

61. Ireland was bound by obligations toward Spain under the London Convention, which was 

concluded before its accession, so Article 234 applied.75  This decision followed the 1962 

case Commission v. Italy.76  The tribunal also concluded that: 

 

[a]lthough the first paragraph of Article 234 makes mention only of the 

obligations of the Member States, it would not achieve its purpose if it did 

not imply a duty on the part of the institutions of the Community not to 

impede the performance of the obligations of Member States which stem 

from a prior agreement.77 

62. The purpose of Article 234 is to eliminate any obstacles to the performance of prior 

agreements concluded with non-members and the Community cannot have the effect of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
69 Id. at 2789-90. 
70 Id. at 2790. 
71 Id. at 2791. 
72 Id. at 2791-92. 
73 Id. at 2793. 
74 Id. at 2796.  
75 Id. at 2802. 
76 Id. 
77 Id. at 2803. 
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altering the nature of the rights, which flow from such agreements.78  Accession cannot 

adversely affect the rights individuals derive from those agreements.79 

 

63. The present case is analogous to the Irish Fisheries case.  Like in Irish Fisheries, where 

Ireland entered into a multilateral treaty providing fishing rights, here Barancasia bound 

itself to a bilateral treaty with Cogitatia six years prior to their accession to the EU 

Community.  Just as in the Ireland Fisheries Case, where the purpose of Article 234 is to 

eliminate challenges to the performance of prior agreements concluded before 

membership, the purpose of Article 234 still applies to the present case, which grants 

continued authority under the BIT.  Vasiuki should not be adversely affected due to 

Barancasia’s unilateral attempt to terminate the BIT.  Therefore, this tribunal maintains 

jurisdiction over this dispute and the other provisions set forth in the BIT remain in 

effect. 

 

64. In Eastern Sugar, the BIT at issue was created on 29 April 1991 to encourage and protect 

investments made between the Netherlands and the Czech and Slovak Federal Republic.80  

Article 8 of the BIT provided that all investment disputes between one contracting party 

and an investor of the other contracting party should be settled amicably, but an arbitral 

tribunal may have jurisdiction if the dispute cannot be settled within a six-month period.81  

On 31 December 1994, the Czech Republic became a candidate for membership in the 

EU.82  In response to the EU’s regulations on the sugar beet industry, the Czech Republic 

passed various regulations, which resulted in Eastern Sugar claiming that it was not 

properly treated as an investor in sugar factories within the Czech Republic and initiated 

the amicable settlement process.83  The Czech Republic acceded to the EU on 1 May 

2004.84  During arbitration, the Czech Republic asserted a lack of jurisdiction because the 

BIT was not applicable beyond the Czech Republic’s accession into the EU.85  The 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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79 Id. 
80 See Eastern Sugar. 
81 Id. 
82 Id. at 6. 
83 Id. at 7. 
84 Id. 
85 Id. at 20-21. 
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tribunal ruled that neither the European Agreement nor the Accession Treaty by their 

terms expressly superseded the BIT and there was not a common intention that the EU 

treaty should supersede the BIT.86  The tribunal also concluded that the BIT and the EU 

treaty were not incompatible because “[f]ree movement of capital and protection of the 

investment are different, but complementary things.”87  Therefore, the tribunal accepted 

jurisdiction over this dispute.88 

 

65. Eastern Sugar is analogous because just as the BIT in this case was not automatically 

terminated by the state’s accession into the EU, the BIT between Barancasia and 

Cogitatia was not automatically terminated by their accession.  Additionally, the Article 8 

in the Eastern Sugar BIT reflects some of the same language as the settlement of disputes 

article in Barancasia and Cogitatia’s BIT.  Just as in Eastern Sugar, where the tribunal 

ruled that the EU orders did not expressly supersede BITs and that the states did not 

establish a common intention that the EU treaty would supersede the BIT, the EU orders 

do not expressly supersede the BIT nor did Barancasia’s unilateral action constitute a 

common intention between the two countries.  In Eastern Sugar, the tribunal decided that 

the protection of investment may be different than free trade, which should be applied to 

this case so that Vasiuki’s investments may remain protected. 

 

3. The BIT is not materially inconsistent with EU law and Barancasia’s 

unilateral termination was not appropriate. 

66. Although the BIT cannot be automatically rendered obsolete by a state’s accession to the 

EU, Barancasia asserts that the BIT is materially inconsistent with the EU’s legal orders; 

however, this is incorrect.  First, Barancasia has failed to explicitly address which articles 

and provisions of the BIT are materially inconsistent.  Alternatively, even if a portion of 

the BIT is inconsistent, Barancasia’s unilateral termination of the BIT was not an 

appropriate step to take. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
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67. On 12 December 2012, the EU issued a regulation that was entered into force on 9 

January 2013, which established transitional arrangements for BITs between member and 

non-member states.89  On 1 December 2009, the Lisbon Treaty extended the EU’s 

exclusive competence over the common commercial policy of the EU to include foreign 

direct investment and investment treaties.90  These EU regulations created some 

uncertainty because they do not address the status of intra-EU BITs.91  Thus, the EU did 

not exclusively reserve jurisdiction over intra-EU investment treaties.  Additionally, the 

goals of the BIT, as discussed above, reflect the purpose of the EU’s common 

commercial policy. 

 

68. In the Judgment in Commission of the European Communities v. Ireland, the tribunal 

considered the interpretation of Article 234 in the Treaty of Rome, which addressed the 

European Commission’s authority over pre-existing treaties.92  In this case, the 

Commission adopted fishing regulations to ensure the conservation of the biological 

resources and ordered member states to refrain from unilateral actions.93  The 

Commission brought this dispute over Ireland’s refusal to change its exclusive fishing 

zone on the basis that it provided a disproportionate advantage to Ireland.94  The tribunal 

ruled that the Commission had failed to show that the Irish measures were inconsistent 

because the measures did not discriminate and that there was no evidence that the 

measures were disproportionate.95 

 

69. As was decided in Commission of the European Communities v. Ireland, treaties that 

confer disproportionate advantages to certain countries does not automatically render a 

BIT materially incompatible with the EU legal orders.  Here, although the BIT may 

provide protections for investors from Cogitatia and refrain from granting protections to 

other investors, this alone is insufficient to constitute the entire BIT is materially 
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89 Reg. 1219. 
90 Treaty of Lisbon. 
91 Supra notes 89 and 90.  
92 CEC. 
93 Id. at 419-20. 
94 Id. 
95 Id. at 429-30. 
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inconsistent.  Eastern Sugar is also analogous because there the BIT focused on 

protecting investors in the sugar industry, which the tribunal ruled was compatible with 

the EU’s goals to create free trade,96 and in the present case, the BIT between Barancasia 

and Cogitatia was also focused on protecting investors, so it is compatible with EU law. 

 

70. Barancasia’s first step to terminate the BIT was neither necessary nor appropriate.  In 

several cases, the EU commission notified a member state that a pre-existing BIT was 

materially inconsistent with the EU’s legal orders; however, the EU Commission did not 

contact either country regarding inconsistencies in the BIT nor has it taken any action in 

this matter.  Barancasia should have delayed its actions until the EU took action.  

Barancasia could have renegotiated the BIT or requested to change specific provisions in 

the BIT that it felt were inconsistent.97  Notwithstanding the alternative options available 

to it, Barancasia took a unilateral approach, directly harming foreign investors like 

Vasiuki, which was not necessary or appropriate. 

 

71. For the foregoing reasons this tribunal should declare that it has proper jurisdiction to 

arbitrate this dispute. 

II. THE REPUBLIC OF BARANCASIA BREACHED THE FAIR AND EQUITABLE 
TREATMENT STANDARD. 

A. Fair And Equitable Treatment Is An Independent Standard Under 
International  Law. 

1. Fair and equitable treatment is more exacting than the international 
minimum standard. 

72. To better understand the scope of fair and equitable treatment, interpreters often measure 

it against a comparable rule of international law.  A great deal of discussion has been 

devoted to the correlation between fair and equitable treatment and the minimum 

standard under customary international law.  Previously, some adopted the view that fair 

and equitable treatment is merely a reiteration of the minimum international standard.  

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
96 See supra notes 49 and 50 and accompanying text.  
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Now, development in investment practice and by arbitral tribunals has proven that fair 

and equitable treatment imposes a far more exacting standard than the minimum imposed 

by customary international law. 

73. Under the minimum international standard, States must accord a certain level of 

treatment to foreign nationals and their property regardless of their domestic legislation 

or internal practices.  Derived from both international customs and judicial and arbitral 

decisions, the minimum international standard guarantees that States give certain rights to 

foreign nationals even when they would deny the same treatment to their own citizens.  

Certain arbitral panels have reasoned that the incorporation of fair and equitable 

treatment merely reflects an intention to treat both parties in accordance with the 

minimum international standard.98  This view has risen to particular prominence in the 

interpretation of NAFTA Article 1105(1).99  On the other hand, the Organization for 

Economic Cooperation and Development (“OECD”) preserved the international 

minimum as a residual standard, setting a floor rather than a ceiling in the interpretation 

of fair and equitable treatment.100 

74. Outside the context of NAFTA tribunals and the OECD, interpreters have almost 

uniformly accepted that fair and equitable treatment represents an autonomous 

standard—independent of the minimum standard under customary international law.  

Under this view, the requirement of fair and equitable treatment imposes a more 

demanding standard than the international minimum.  While violating  a rule of 

international law may constitute a breach of fair and equitable treatment, it is not the only 

conceivable form of breach.101  The reasoning for this view is obvious and often 

discussed in the context of bilateral investment treaties:  If the parties had wished to 

incorporate such a well-known principle as the international minimum standard, they 

would not do so by reference to fair and equitable treatment.102  As a matter of textual 

interpretation, it is far more plausible that including the  fair and equitable treatment 
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98 See, e.g., ADF Group, ¶ 110. 
99 See, e.g., ADF Group, ¶ 110. 
100 UNCTAD, III,, at 148. 
101 S.D. Myers, ¶ 264.   
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standard reflects the parties’ intent to impose a more exacting standard than the 

international minimum.  

75. The parties specifically incorporated the standard of fair and equitable treatment to 

govern their conduct under the bilateral investment treaty.103  No reference is made to the 

international minimum standard.  Had the parties intended to submit their conduct to the 

strictures of customary international law, they presumably would have done so by 

specific reference rather than incorporating a different expression.104  Given its current 

treatment in the context of bilateral investment treaties, both parties would have known 

that a provision guaranteeing fair and equitable treatment is interpreted differently from 

the international minimum standard.  Therefore, Baranacasia may be in breach of the 

bilateral investment treaty regardless of whether it violated customary international 

law.105  

  2. Fair and equitable treatment is more exacting than most-favoured  
   nation treatment. 

76. It is impossible to equate fair and equitable treatment with most-favoured-nation 

treatment.  Under the most-favoured-nation treatment, otherwise known as national 

treatment, States must give foreign nationals and their property treatment that is no less 

favorable than treatment given to their own citizens or the nationals of a third State.106  

Similar to the minimum international standard, most-favoured-nation treatment is 

generally regarded as a residual standard, establishing a minimum level of conduct 

subsumed by the standard of fair and equitable treatment.107 

77. The most-favoured-nation treatment is an inherently subjective standard—guaranteeing 

only the minimum level of treatment accorded to citizens of the host State.108  If the host 

State frequently provides inadequate protection for its own nationals, foreign nationals 

may believe they received inadequate protection of their investments even where the 
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most-favoured-nation guarantee is not been breached.109  Thus, investors generally opt 

for the fair and equitable treatment standard because it provides a more objective 

reference point to judge the conduct of the host state and guarantees at least a minimum 

level of protection.110   

78. Because of these inherent differences, arbitral panels repeatedly distinguish fair and 

equitable treatment from the most-favoured-nation standard.111  A court may find a 

foreign investor was treated unfairly even if he is unable to demonstrate that investors of 

the host State or a foreign State have received better treatment.112  Therefore, the fair and 

equitable treatment standard can be violated even when a foreign investor is treated the 

same as investors of the most-favoured-nation. 

79. The parties here purposefully incorporated both the fair and equitable and most-favoured-

nation standards under separate provisions of the bilateral investment treaty.113  In doing 

so, the parties intended the most-favoured-nation treatment to act as a residual standard, 

establishing an absolute minimum to which the parties must comport their conduct.  

Article 3.1 requires the parties to accord one another “treatment which is fair and 

equitable and not less favourable” than the protection enjoyed by investors of the most-

favoured-nation.114  Numerous arbitral panels held that while discrimination against a 

foreign investor may be evidence the host State acted unfairly, the fair and equitable 

treatment is completely independent from the most-favoured-nation treatment.115 

80. Parties wishing to submit themselves solely to the most-favoured-nation standard would 

not do so by referencing fair and equitable treatment.116  It is implausible to interpret the 

guarantee of fair and equitable treatment as merely a reflection of the most-favoured-

nation standard.  This interpretation renders the provision guaranteeing fair and equitable 

treatment under Article 3.1 nugatory.  Whether Vasiuki was treated any differently than 
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investors of the host State or any other State is irrelevant to whether Baranacasia 

breached their agreement.  

3. The parties intended to impose an independent standard of conduct 
by incorporating the fair and equitable treatment provision. 

81. The text of the treaty demonstrates that the parties understood and intended the guarantee 

of fair and equitable treatment to be interpreted as an independent standard of conduct.  

Because fair and equitable treatment cannot be interpreted by referring to the national 

minimum or most-favoured-nation standards, it is necessary to define its contours.  In 

recent years, judicial practice on fair and equitable treatment has developed a thorough 

understanding of what conduct constitutes a violation. 

82. Fair and equitable treatment has departed from a high threshold providing near total 

protection for the host State, and moved towards a broader definition that offers greater 

protection to foreign investors.  The standard of treatment originally accorded to foreign 

nationals under international law was very low, and courts frequently deferred to the 

States’ right to govern matters within their own borders.117  These cases established a 

seemingly insurmountable bar to proving liability for State actions against foreign 

nationals.  For example, the Neer opinion held the international standard was violated 

where “every reasonable and impartial man” would find the State’s conduct “amount[s] 

to an outrage, to bad faith, to wiflul [sic] neglect of duty, or to an insufficiency of 

governmental action.”118  

83. International arbiters began to depart from this high standard when investor-State 

agreements began to incorporate the guarantee of fair and equitable treatment.  The 

tribunal in Pope & Talbot reasoned that conduct need not “be egregious, outrageous or 

shocking, or otherwise extraordinary” to violate fair and equitable treatment.119  In their 

view, fair and equitable treatment could not be limited to customary international law 

because it existed at the time of earlier decisions.120  As fair and equitable treatment 
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became a regular feature in investor-State agreements, interpreters found the standard 

should allow for protection of investors’ interests in a wide variety of situations.121  Thus, 

less emphasis is placed on whether there was a breach of international law than on 

whether the State acted inconsistently with the object and purpose of the agreement.122 

84. A growing body of decisions regarding investor-State agreements has shaped the 

contours of fair and equitable treatment.  While a treaty breach is a fact based inquiry—

looking at the particular circumstances of the parties’ agreement and dispute—case law 

identifies several factual scenarios where the conduct of the host-State amounts to a 

breach of fair and equitable treatment.123  In Tecemed, an international tribunal set forth a 

list of behaviors to describe the breadth of fair and equitable treatment for the first 

time.124  The list included the host-State’s obligation to act in a manner consistent with 

the investor’s reasonable expectations and to be transparent in both its dealings with the 

investor and any unilateral decisions that could affect the investor’s interests.125  It also 

noted that a State that arbitrarily alters or revokes the preexisting conditions upon which 

an investor bases its decisions has acted unfairly and inequitably.126 

85. A number of other tribunals adopted this approach and continue to identify behaviors that 

constitute a breach of fair and equitable treatment standard.127  This includes depriving 

the investor of an opportunity to be heard on any matter that may affect the investor’s 

interests.128  States that fail to act in accordance with due process have also been found to 

be in breach of investment treaties.129  Because these behaviors frustrate the object and 

purpose of investor-State agreements, a host-State engaging in such behavior is breaching 

the fair and equitable treatment standard. 
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86. As demonstrated in the sections below, the Republic of Barancasia is engaged in 

egregious conduct violating several well-established principles of fair and equitable 

treatment.  Most blatantly, it failed to protect the legitimate interests of investors, 

including Vasiuki, by arbitrarily revoking the legal framework upon which Vasiuki based 

its investments.  Protecting the weaker investor from this kind of unilateral action is at the 

center of the fair and equitable treatment standard.  Additionally, Barancasia failed to act 

with transparency in its decision-making, and violated due process by failing to provide 

Vasiuki with a meaningful opportunity to be heard.  In each of these instances, 

Barancasia acted contrary to the object and purpose of the agreement the parties placed in 

the preamble—“to create and maintain favourable conditions for investments of 

investors.”130 Barancasia violated Vasiuki’s reasonable expectation that the State would 

protect its investment interests, and therefore breached the fair and equitable treatment 

standard.131 

B. Barancasia’s Actions Against Vasiuki Violated The Fair And Equitable  
  Treatment Standard. 

 1. Barancasia failed to protect the legitimate interests of the investor. 

87. Host-State protection of the investor’s legitimate expectations is a fundamental principle 

of fair and equitable treatment.132 States must be able to alter their laws to address 

domestic problems, but bilateral agreements would be of little value if the host-State 

could unilaterally revoke the legal framework upon which the investor relies.133  Because 

foreign investors, unlike States, have no power to alter the legal rules sustaining their 

investment, the host-State must be prevented from abusing its superior position.  To 

balance the competing interests of “legal predictability and regulatory flexibility,” the fair 

and equitable treatment standard asks whether the host-State revoked the assurances upon 

which the investor reasonably relied in planning his investment.134 
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88. An investor’s legitimate expectations are based on a number of factors, including the 

relevant legal framework at the time of the investment and any representations made 

explicitly or implicitly by the host state.135  Because the host-State must be at liberty to 

change regulations in response to domestic trends, an investor’s legitimate expectations 

cannot be based solely on the regulatory framework.136  However, where regulatory 

changes are accompanied by other factors—such as a breach of semi-contractual 

arrangements or a frustration of the object and purpose of the treaty—those actions may 

amount to a breach of legitimate expectations.137  A State that unilaterally revoked the 

legal and contractual framework existing at the time of the original investment has acted 

unfairly and inequitably.138   

89. In this instance, Barancasia unilaterally revoked the 0.44 amended the Law on Renewable 

Energy (“LRE”), substantially altering the legal framework upon which Vasiuki and 

other investors reasonably relied in placing their investments.  This was without prior 

notice and without affording Vasiuki the opportunity to voice its opposition.139  Relying 

on Barancasia’s guarantee that initial feed-in tariff rates would remain for twelve 

years,140 Vasiuki significantly expanded its operations from a single project in 2010 

(“Alfa”) to fourteen photovalic projects beginning construction in 2013.141  The 

amendment to the LRE and the imposition of a drastic 0.15 EUR/kWh rate effectively 

decimated the regulatory framework upon which Vasiuki and other investors had been 

induced to invest.142  By rescinding these guarantees, Barancasia violated Vasiuki’s 

legitimate expectations under the LRE.  

90. Barancasia may argue it acted within its regulatory authority and Vasiuki unreasonably 

relied solely on the LRE, which is subject to legislative changes. On the contrary, 

Vasiuki’s reasonable expectations were largely shaped by the semi-contractual nature of 
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the licenses issued by the BEA.  These licenses, issued pursuant to the Photovalic 

Support Regulation, guaranteed the recipient a fixed feed-in tariff rate for twelve years.143 

91. Numerous awards show that licensing schemes like these are fundamental to the 

formation of legitimate expectations and represent a semi-contractual commitment by the 

host-State.  The Enron award held that the investor reasonably relied on the host-State’s 

tariff adjustment scheme as guaranteed by both domestic legislation and the licenses 

issued.144  The tribunal in LG&E found the host-State’s licensing scheme guaranteeing 

compensation if the government altered the tariff rate for gas distributors “created 

specific expectations among investors.”145  The tribunal found the issuance of licenses 

was a crucial element in encouraging foreign investment representing “the highest degree 

of protection to prospective investors.”146  Given the “care and attention” devoted to 

creating the relevant legal framework, Vasiuki and other foreign investors maintained a 

legitimate, reasonable expectation that Barancasia would comply with the state support 

measures.147 

92. The continued issuance of these licenses implied that Barancasia would continually honor 

the feed-in tariff rate.  “Undertakings and representations made explicitly or implicitly by 

the host state are the strongest basis for legitimate expectations.”148  Even though the 

government became aware of the instability of the tariff rate in early 2012, Barancasia 

continued to issue licenses under the LRE.149  On 1 July 2012, Vaiskuki obtained twelve 

additional licenses for new photovalic projects.150  In aggregate, Barancasia issued some 

6,000 licenses to foreign investors.151  Under the LRE, the government was at liberty to 

refuse to issue licenses guaranteeing the fixed tariff rate as soon as it became aware that 

the regulations were unsustainable.152  Its decision not to was a clear indication to foreign 
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investors that Barancasia was committed to attracting foreign investment and would 

honor its obligations.   

93. Barancasia informally expressed its intention to unilaterally dissolve all intra-EU 

investment treaties,153 but that action gave no indication to Vasiuki that Barancasia would 

no longer honor its guarantees under the LRE.  Such a narrow view—restricting the 

investor’s legitimate expectations to express statements by the host-State—is contrary to 

the widely held assumption that all circumstances should be taken into account.154  Here, 

there was no indication that the feed-in tariffs were unpopular or likely to change.  While 

all circumstances must be considered in determining the legitimacy of the investor’s 

expectations, it is unreasonable for Vasiuki to have expected Barancasia to act contrary to 

the object and purpose of the LRE. 

2. Barancasia failed to act transparently. 

94. The host-State’s duty to act with “transparency and candour in [the] administrative 

process” is also implicit in the standard of fair and equitable treatment.155  “Transparency 

means that the legal framework for the investor’s operations is readily apparent and that 

any decisions affecting the investor can be traced to that legal framework.”156  The host-

State has the affirmative duty to correct any potential confusion or misunderstanding 

between the parties by clearly stating its expectations under the agreement.157  

Maintaining these clear lines of communication is crucial to the formation of the 

investor’s legitimate expectations.  A state is in breach of fair and equitable treatment if it 

fails to communicate in advance any potential actions that could affect the investor’s 

interests.158 

95. Before amending the LRE, Barancasia failed to act in a forthcoming manner—concealing 

its concerns regarding the subsidies and acting in secrecy to revoke the feed-in tariffs 
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rates.  In early 2012, Barancasian government officials became concerned that the energy 

support scheme might be untenable.159  Between February and May 2012, several 

government officials gave media interviews indicating that the profitability of the 

guaranteed feed-in tariffs may amount to an “unfair windfall” for foreign investors.160  In 

June 2012, Barancasian officials finally conceded that the energy support scheme was 

unsustainable.161  At no time did Barancasian officials give any indication to Vasiuki that 

it was concerned about the energy support scheme. It failed to warn Vasiuki of its 

intention to review, much less amend, the LRE.  Barancasia had a duty as the host-State 

to clearly state its concerns to investors and to resolve any potential for confusion or 

misunderstanding.162 

96. Barancasian authorities misled Vasiuki by continuing to issue licenses guaranteeing a 

twelve year fixed tariff rate even after becoming aware that the energy support system 

was unsustainable.163 Vasiuki was excluded from the “special hearings” where the 

Parliamentary Energy Committee resolved to change the support regulations.  This 

closed-door decision-making is an abrogation of Barancasia’s duty to accord fair and 

equitable treatment.  “If laws, administrative decisions and other binding decisions are to 

be imposed upon a foreign investor by a host State, then fairness requires that the investor 

is informed about such decisions before they are imposed.”164  

97. Barancasia deprived Vasiuki of the ability to accurately assess the legal situation 

surrounding its investment and plan its business accordingly.165  That the BIT does not 

expressly mention transparency does not absolve Barancasia of its duty to be 

forthcoming.  “[W]here an investment treaty does not expressly provide for transparency, 

but does for fair and equitable treatment, then transparency is implicitly included in the 

treaty.”166  Barancasia’s ambiguous and uncertain decision-making process frustrated 
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Vasiuki’s legitimate expectations and violated the fair and equitable treatment 

standard.167 

3. Barancasia failed to act in accordance with due process. 

98. Barancasia’s decision to amend the LRE failed to comport with the ordinary requirements 

of due process.  “Procedural propriety and due process of law is also protected by [the 

fair and equitable treatment] standard.  This includes the right to be informed of and to be 

heard in judicial and administrative proceedings.”168  This requirement exists to prevent 

the host-State from unilaterally dismantling the legal framework upon which the foreign 

investor reasonably relied.  In exercising its regulatory authority, “the host State must 

never disregard the principles of procedural propriety and due process.”169 

99. Numerous tribunals agree that fair and equitable treatment requires acting in accordance 

with due process.170  This includes giving prior notice of potential actions that may affect 

the investor’s legitimate interests.171  The investor must be provided the opportunity to 

appear and voice their concerns.172  There is an implied expectation requiring that the 

investor receives a meaningful opportunity to voice its objection—in which the host-State 

gives due consideration to the investor’s interests before taking any action.173 

100. By conducting closed-door hearings, Barancasia unilaterally dismantled the regulatory 

framework upon which Vasiuki relied.  This error is not cured by the fact that other 

stakeholders and industry representatives were invited to present testimony,174 as these 

parties cannot be said to have adequately represented Vasiuki’s individual interests.  By 

excluding Vasiuki from these legislative hearings and inviting national entrepreneurs,175 
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Barancasia violated the most-favoured nation provision by according national investors 

better treatment.176  

III. BARANCASIA CANNOT EXCUSE ITS BREACH OF FAIR AND EQUITABLE 
TREATMENT BY INVOKING THE NECESSITY DEFENSE. 

101. To escape liability for its breach of the BIT, Barancasia has raised the defense of necessity 

and claimed its actions were dictated by external factors.177  This claim mistakes the nature 

of the necessity defense, confusing it with a desire to avoid political discord.  A state of 

necessity may provide the host-State a “ground for precluding the wrongfulness of an act 

not in conformity with an international obligation.”178  Derived from the International Law 

Commission (“ILC”) Articles on State Responsibility, necessity is recognized as a 

customary defense in international law.179 

102. To invoke this defense, the host state must demonstrate 1) that an “essential interest” is at 

risk; 2) that the risk rises to the level of “grave and imminent peril;” 3) that the host-State 

had no other means of protecting the interest; and 4) the “essential interest” of the host-

State outweighed the interests of the investor.180  A host-State which has met these initial 

requirements may still be unable to invoke necessity as a defense if 1) the necessity defense 

is proscribed by the international agreement in question; or 2) “the State has contributed to 

the situation of necessity.”181  

103. The necessity defense is highly disfavored in arbitral proceedings.182  In drafting Article 

25, the ILC noted its potential for abuse by states who would indiscriminately raise the 

defense in order to avoid international obligations.183  Thus the Commission mandated 
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necessity to be invoked “only in exceptional cases” and “only rarely be available to excuse 

non-performance of an obligation.”184  

A. Avoiding Political Discord Is Not An Essential Interest. 

104. The preliminary question in any necessity defense is whether an “essential interest” of the 

state was involved.185  An interest is essential only if it necessarily implicated “the very 

existence of the State and its people” or “the safety of a civilian population.”186  The State 

can breach its international obligations only if necessary in light of a danger threatening 

the very existence of the State.187 

105. Most recently, the economic crisis in Argentina has resulted in several important 

decisions.188  Argentina’s economic crisis resulted in “serious public disorder” including 

fatal shootings, closure of public transportation, and public riots.189  Yet the majority of 

decisions held these conditions do not rise to the level necessary to invoke necessity,190 

with only a few decisions holding otherwise.191  The tribunals that arrived at different 

conclusions all agreed that the relevant standard was the near total collapse of the State.192 

106. Barancasia failed to establish a threat to an “essential interest,”193 at no point facing a threat 

to its very existence.  At most, the national strikes protesting the energy support regulations 

were a typical and orderly demonstration of public opinion, and did not rise to the level of 

the “serious public disorder” found in Argentina.194  Therefore, Barancasia cannot claim 

that its breach of the BIT was necessary to preserve the state.195 
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107. Barancasia may argue the energy support regulations posed a threat to its economic 

stability, and the ensuing economic crisis might have threatened the State’s survival unless 

it amended the LRE.196  While economic crises qualify as an “essential interest” sufficient 

to invoke necessity,197 Barancasia’s attempt to raise that claim is a mischaracterization of 

the facts. 

108. The tribunal in CMS held “the relative effect that can be reasonably attributed to the crisis” 

is crucial.198  In this instance, the only effect reasonably attributable to the LRE is public 

outrage at the high percentage of state revenues diverted to subsidize renewable energy 

providers. 199   Even if the percentage of revenues directed to subsidies outgrew the 

percentage directed to public education, 200  that fact alone is not an economic crisis.  

Barancasia’s argument that breaching its international obligations was necessary to avoid 

an economic crisis confuses economic necessity with political popularity. The State cannot 

establish any threat to an “essential interest,” and its necessity claim must fail.201   

 B. The Perceived Threats Against Barancasia’s Interests Were Contingent Upon 
  The Occurrence Of Unlikely Future Events. 

109. In addition to establishing a threat to an “essential interest,” the State must demonstrate 

that the threat was “grave and imminent.”202  Although imminence does not mean the State 

must wait until the harm actually occurs,203 the “mere apprehension of a possible peril” is 

not sufficient.204 “Imminence is synonymous with immediacy or proximity and goes far 

beyond the concept of possibility.”205  It requires an objective determination that there was 

some immediate threat to an essential interest at the relevant time in question.206  
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110. Barancasia is likely to assert two essential interests were implicated in amending the 

LRE207—the potential for public disruption208 and the economic stability of the State.209  

Even if these were essential interests, any perceived threat was too remote and speculative 

to be immediate.210  First, the only indication of potential for pubic unrest was the teachers’ 

strikes calling for higher salaries and educational funding.211  To claim that protests by a 

limited subset of government employees could deteriorate into widespread public 

disruption is exactly the kind of speculation rejected by the ILC.212   

111. As to the question of an economic crises, Barancasia stated that if the energy support 

scheme continued, it would exceed its EU-mandated borrowing limits 213  and the 

government subsidies would account for a large percentage of the State’s revenues.214  The 

State has not demonstrated this diversion of revenue alone would cause an economic 

collapse.   

112. Both of these results are contingent upon future events unlikely to occur.  In calculating 

the necessary revenues and amounts to be borrowed to sustain the energy subsidies, 

Barancasia based its calculations on the issuance of 7,000 new licenses.215  It would be 

impossible to connect 7,000 new facilities to the State’s electrical grid.216  Therefore, the 

event upon which these threats are contingent is unlikely to occur.  

113. For purposes of grave and imminent peril, “[i]t is not sufficient . . . that the peril is merely 

apprehended or contingent.”217 Barancasia attempted to justify its actions based on merely 

possible threats contingent upon the occurrence of unlikely future events.  These perceived 

threats are far to attenuated to qualify as “grave and imminent.” 
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 C. Barancasia Had Alternative Means Of Protecting Its Interests Without  
  Breaching Its International Obligations. 

114. Provided the State can prove a “grave and imminent” threat to an “essential interest,” it 

must demonstrate there was no alternative to the actions that breached its international 

obligations.218 Unless the actions by the State are “the only way available” to protect an 

essential interest, the necessity defense does not apply.219  Without this, States might 

indiscriminately raise the necessity defense to justify wholly inadequate responses to a 

perceived threat. 

115. “[T]he necessity defense will become practically unavailable in cases of economic 

necessity were states almost invariably will have different options how to react.”220  There 

are numerous alternatives Barancasia could have undertaken to mitigate the perceived 

threats. The perceived economic and political crises were directly related to the amount of 

State revenue directed to the energy support regulations, 221  and therefore there were 

numerous alternatives to amending the LRE. 

116. First, Barancasia could have imposed stricter requirements for issuing licenses.  Imposing 

stricter requirements could greatly lessen the number of projects eligible for licensing, and 

would lessen the amount of State revenue required for subsidies.  Alternatively, the State 

could refuse to issue new licenses, as these decisions are at the discretion of the BEA.222  

Even if it was necessary to amend the LRE to allow for annual review, parliament could 

have held that new tariff rates would be applicable only to licenses issued after the 

amendment was adopted.  This would allow the government to reduce revenue diverted to 

the energy support regulations yet still honor its twelve -ear guarantee. 

117. The ILC has held that the possible alternatives do not need to be less costly, more 

convenient, or in any way preferable to the State’s actions.223  Under the necessity doctrine, 

it is only relevant that there were available alternatives to breaching the international 
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obligations. 224  Other courses of action would have mitigated the perceived threat to 

Barancasia’s interests and therefore the necessity defense does not apply. 

D. Vasuiki’s Interests Outweighed Barancasia’s Interests Under The BIT. 

118. A State that has otherwise fulfilled the requirements of necessity must demonstrate that it 

has appropriately weighed the State’s interests against the investor’s.225  Even if the State 

acted to protect an “essential interest” from a “grave and imminent” threat, the necessity 

defense doesn’t stand if the investor’s interests are more valuable. 226   A reasonable 

assessment ensures that the State only relegates an investor’s interest for the necessary 

protection of an essential State interest. 

119. In amending the LRE, Barancasia insulated itself from political discord and avoided 

difficult decisions about the national budget.227  Its actions amount to little more than 

economic and political protectionism.  By contrast, Vasiuki suffered significant losses 

risking the profitability and sustainability of its renewable energy projects.228  Such a 

significant burden on does not compare to the State’s interest in avoiding political backlash. 

 E.  The Necessity Defense Is Prohibited Under The BIT. 

120. Even if the tribunal finds that Barancasia has demonstrated the requirements for necessity, 

that defense may still be unavailable if proscribed by the BIT.  The ILC Commentary states 

a treaty may “expressly or implicitly” exclude the possibility of invoking necessity.229  This 

may be derived from the object and purpose of the treaty and the circumstances in which 

it was adopted.230 

121. In drafting the BIT, the parties clearly stated the object and purpose of the treaty in the 

preamble, namely, “to create and maintain favorable conditions for investments of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
224 See CMS, ¶ 323. 
225 G.A. Res. 56/83, at 194, ¶ 1. 
226 G.A. Res. 56/83 at 203–04, ¶ 17. 
227 R. at 22–23, 61. 
228 See discussion Part V. 
229 G.A. Res. 56/83, at 204, ¶ 19. 
230 Thjoernelund, at 439. 



34 
!

investors.”231  Therefore, the parties intended the BIT to prevent either party from acting 

“against the interests of foreign investors to pursue national policy goals.”232  The object 

and purpose should not be abandoned in times of economic or political distress; rather, at 

those times the investor needs more protection.  The parties specifically negotiated for 

these investment protections and “[i]t would defeat the object and purpose of a BIT if States 

were allowed to rely upon a general necessity defense in situations for which they 

subscribed to special treaty protection.”233 

122. The necessity defense may be implicitly prohibited under Article 11 of the BIT which states 

the BIT shall not prevent either party from fulfilling its obligations “with respect to the 

maintenance of international peace or security.”234  The entire concept of necessity is 

contrary to this provision, because necessity applies only in cases where the State acts to 

protect a national interest.235  If the parties intended to allow either State to escape its 

obligations to protect a national interest, they would have included such a provision.  

Instead, the parties made the clear textual choice to excuse performance only when 

necessary to protect “international peace or security.”236  Therefore, the parties excluded 

necessity as a defense under the BIT. 

F. Barancasia Contributed Significantly To The Conditions It Claims Gave Rise 
To Necessity. 

123. A necessity defense is also prohibited if the State contributed to the conditions that created 

the “imminent threat” to the “essential interest.”237  Under prior case law, Barancasia is 

prohibited from raising the necessity defense if it “helped, by act or omission” to bring 

about the economic or political instability that is the basis of its necessity claim.238  In order 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
231 R. at 24. 
232 Reinisch, at 205. 
233 Id. 
234 Id. 
234 R. at 29 
235 See Continental Casualty Co., ¶ 168. 
236 R. at 29 
237 G.A. Res. 56/83 at 194, ¶ 2 
238 Gabcikovo-Nagymaros Project, ¶ 57 



35 
!

to be precluded from raising the necessity defense, the State’s contribution must be 

“sufficiently substantial and not merely incidental or peripheral.”239 

124. In CMS, the tribunal found “government policies and their shortcomings” sufficiently 

contributed to Argentina’s economic crisis and precluded the State from raising a necessity 

defense. 240   Although the tribunal noted certain “exogenous factors” helped fuel the 

economic crisis, those factors alone did not excuse Argentina’s breach of the BIT.241  The 

Impregilo tribunal held “a State's contribution to its necessity situation . . . can be the 

consequence, inter alia, of well-intended but ill-conceived policies.”242  The tribunal found 

“Argentina's own economic policies over several years prior to the crisis rendered the 

economy of the country vulnerable to exogenous shocks and pressures.”  Therefore, 

Argentina could not excuse its breach.243  

125. Unlike the Argentina cases—where “international market forces” played a significant role 

in the economic crises244—here, very few “exogenous factors” led to the state of necessity.  

The only significant change that impacted Barancasia’s ability to maintain the subsidies 

was the decrease in the cost of solar paneling technology.245   

126. Similar to CMS and Impregilo, Barancasia’s “policies and their shortcomings” 

substantially contributed to the economic and political instability upon which it bases its 

claim of necessity.246  Correctly managed, the decrease in the cost of technology would 

have been a boon to Barancasia’s renewable energy sector.  Instead, Barancasia’s “well-

intended but ill-conceived policies” were the impetus of the State’s political and economic 

instability.247  By issuing licenses to over 6,000 renewable energy projects, the BEA 

created an unsustainable scheme of government subsidies. 248   This licensing scheme 
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ultimately led the diversion of State revenues.  Barancasia’s laws and policies contributed 

significantly to its current conditions, and therefore the necessity defense is unavailable. 

IV. THIS TRIBUNAL SHOULD ORDER BARANCASIA TO RESCIND OR AMEND 
THE LRE AND CONTINUE TO PAY THE PRE-2013 FEED-IN TARIFF. 

 

127. This tribunal should find judgment in Vasiuki’s favor and order Barancasia to rescind or 

amend Article 4 of the previously-amended Law on Renewable Energy (“LRE”) and 

comply with the pre-2013 feed-in tariff prices required by the BIT.  Article 8(6) of the 

BIT provides that “arbitral awards shall be final and binding on both parties to the dispute 

and shall be enforceable in accordance with domestic legislations.”249  As discussed 

previously, Barancasia is bound to the BIT, which expressly grants this tribunal authority 

to make binding and enforceable final decisions.250 

 

128. The original language of Article 4 in the LRE established that the feed-in tariff would 

apply for a twelve-year period.251  Barancasia amended the article to provide that the 

feed-in tariffs could annually be reviewed and adjusted based on the costs of the best 

available technology.252  The amended LRE changed the duration of the feed-in tariffs 

and resulted in serious harm to foreign investors, such as Vasiuki.  This is improper 

because Barancasia should not be allowed to retroactively apply the amendment to 

licenses that were guaranteed the twelve-year period prior to the amendment. 

 

A. Barancasia Should Be Required To Continue Its Pre-2013 Feed-In Tariff 
Payments As Required By The Protections In The BIT. 

 

129. As discussed above, Barancasia’s LRE breached the Cogitatia-Barancasia BIT’s fair and 

equitable treatment standard, and its actions cannot be justified.  The tribunal should 

defer to the original twelve year period set forth in Article 4,253 enforcing the preservation 
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of the pre-2013 feed-in tariff for those licenses, like Vasiuki’s, that were granted prior to 

the 2013 amendment.  The tribunal has authority to enforce the pre-2013 feed-in tariff 

because Barancasia is required by the BIT to protect foreign investors from unfair 

treatment.  The only appropriate remedy is to require the pre-2013 feed-in tariff to apply 

for the originally guaranteed twelve-year duration period. 

 

130. Additionally, the amendment passed in 2013 should not retroactively apply to alter the 

fixed-in tariff on licenses that were granted prior to the amendment because there are no 

legislative provisions in Barancasia, which permit retroactive laws.254 

 

B. Barancasia Should Be Ordered To Rescind Or Amend The LRE Because It 
Directly Conflicts With The BIT. 

 

131. Barancasia is required to comply with the obligations in the BIT, including Article 8(6), 

which grants the tribunal power to determine the arbitral awards and enforce compliance 

with the final decision.255 

 

132. There are two methods this tribunal could use to implement the pre-2013 feed-in tariff.  

First, this tribunal could order Barancasia to rescind the Article 4 amendment passed in 

2013.  Alternatively, this tribunal could order Barancasia to amend the LRE to include a 

grandfather clause, so that the original twelve-year duration period to licenses granted 

before the 2013 amendment is enforced.  This allows Barancasia to perform annual 

evaluations for licenses granted after the amendment.  The tribunal has the power to 

enforce these changes to Barancasia’s domestic law.  Barancasia cannot circumvent its 

BIT obligations by altering its internal laws. 

 

133. Barancasia and Cogitatia both ratified the Vienna Convention prior to December 31, 

1998,256 which makes it applicable to the BIT since it was implemented after ratified the 

Vienna Convention.  At the United Nation’s Vienna Convention in 1969, the 
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international community recognized the important role of treaties in maintaining peace 

and cooperation in the global community.257  Article 27 of the Vienna Convention 

provides that a state cannot justify its failure to perform the requirements of a treaty by 

invoking provisions of its own domestic law.258  Under Article 26 of the Vienna 

Convention, the commonly recognized international principle of “pacta sunt servanda” 

establishes that “every treaty in force is binding upon the parties to it and must be 

performed by the in good faith.”259  Thus, the Vienna Convention supports Vasiuki’s 

claims that Barancasia cannot rely on its internal laws to abrogate its obligations under 

the BIT.  This premise is also supported by the holding in AES, where the tribunal stated 

that “a state may not invoke its domestic law as an excuse for alleged breaches of its 

international obligations.”260  Additionally, in Electrebel v. Hungary, the tribunal held 

that the nature of EU law can be seen as international law, which makes the Vienna 

Convention applicable.261 

 

C. Enforcing Compliance With Investment Awards Is Not Incompatible With 
EU Law. 

 

134. Barancasia asserts that to require compliance with arbitral awards that mandate monetary 

payment conflicts with Article 107 of the TFEU, which states: 

 

any aid granted by a Member State or through State resources in any form 

whatsoever which distorts or threatens to distort competition by favoring 

certain undertakings or the production of certain goods shall, in so far as it 

affects trade between Member States, be incompatible with the internal 

market.262 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!
257 Vienna Convention, ¶¶ 2-3. 
258 Id., at art. 27. 
259 Id., at art .26. 
260 AES, ¶ 7.6.6. 
261 Electrabel, ¶ 4.20. 
262 TFEU, at art.107.  



39 
!

135. Relying on this provision, Barancasia asserts that forcing compliance with an arbitral 

award requiring it to pay sums to an investor is a violation of the prohibition against state 

aid.  Romania and the EU Commission asserted this argument as amicus curiae in the 

ICSID case Micula v. Romania.263  The tribunal in Micula refused to rule on the issue of 

enforcement finding the task of predicting the possible conduct of the parties after the 

Award has been rendered was an irrelevant issue. 

 

136. Although recent cases questioned whether this argument is valid within the photovoltaic 

energy sector, the cases are currently pending.264  This tribunal should conclude that 

requiring compliance with an investment award does not fall within the meaning of 

Article 107.  Requiring a state to pay compensation to a harmed investor after violating a 

BIT cannot constitute a voluntary grant of state aid in violation of Article 107 TFEU 

because it is the state’s duty to comply with its international obligations.  It is, by 

definition, an involuntary payment and without the enforcement of this duty, international 

obligations would have little to no force.  Additionally, there have been no complaints 

made to the EU Commission asserting that Barancasia’s fixed-in tariffs granted on the 

basis of the LRE constitutes unlawful state aid under EU law,265 and the EU Commission 

has not interfered in this dispute in any way.266 

 

137. For the foregoing reasons, this tribunal has the authority to alter the LRE and enforce the 

pre-2013 feed-in tariff because the BIT prohibits Barancasia from taking actions that 

frustrate foreign investor’s reasonable expectations at the time of investment. 

 

V. VASIUKI’S COMPENSATION CLAIM IS AN APPROPRIATE AND 
NECESSARY REMEDY TO RELIEVE THE HARM CAUSED BY 
BARANCASIA. 

 
138. In 2002, Vasiuki first expanded its operations in the renewable energy industry in 

Barancasia.267  Although Barancasia attempted to terminate all of its Intra-EU BITs on 25 
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November 2006, termination for the Cogitatia-Barancasia BIT was neither possible nor 

appropriate, as discussed above.268  Therefore, Vasiuki’s suitable reliance on the BIT 

justified its further investments in Barancasia. 

 

139. In 2007, Vasiuki became aware of Barancasia’s efforts to promote renewable energy 

sources.  It began monitoring the Barancasia legislative process and researching 

photovoltaic vendors, technologies, and suitable land in the hopes of expanding its 

business in the country.269  In June 2007, Barancasia notified Cogitatia of its intention to 

immediately terminate the Cogitatia-Barancasia BIT, which was not permitted due to the 

binding period of enforcement provided in Article 8.270 

 

140. Subsequently, in May 2009, Vasiuki increased its investments in Barancasia by 

purchasing properties to start its photovoltaic projects.271  The first experimental solar 

project initiated was named “Alpha.”  Vasiuki continued to significantly expand its 

photovoltaic investments in Barancasia, which included its second photovoltaic project 

“Beta” and twelve additional photovoltaic projects implementing new technology.272 

 

 A. The BEA Arbitrarily Rejected Vasiuki’s Alpha Project License. 

 

141. On 1 January 2010, the Alpha project’s solar panels were connected to the grid and 

became fully operational.273  At this time, the tariff was €0.1989/kWh.274  However, 

Alpha was operating at heavy losses due to installation defects, delays, and massive debts 

from operational challenges.275  Although the future of Alpha seemed uncertain and 

discouraging, Vasiuki decided in 2010 to continue the project after its managers learned 
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about the proposed law in Barancasia called the Law on Renewable Energy (“LRE”).  It 

projected that the government-supported subsidies would ensure Alpha survives.276 

 

142. The LRE focused on protecting the environment, encouraging the development of 

renewable energy technology, and improving the security and diversification of energy 

supplies.277  The Regulation on the Support of Photovoltaic Sector (“RSPS”) 

implemented the LRE and provided detailed procedures for calculating and applying the 

fixed feed-in tariff system, in order to support the goals of the LRE.278  On 1 July 2010, 

the Barancasia Energy Authority calculated a guaranteed feed-in tariff of €0.44/kWh for 

renewable energy producers.279  This calculation was formulated on the premise that the 

average annual return on investment for license renewable projects should be eight 

percent.280 

 

143. Vasiuki subsequently applied for a license for its photovoltaic projects.281  On 25 August 

2010, the BEA denied Vasiuki’s request for Alpha, claiming the fixed feed-in tariff was 

limited to new projects and not already existing ones.282   However, the LRE did not 

express this limitation283 and therefore enforcing this pretextual requirement is 

unjustifiable and arbitrary. Vasiuki reasonably relied on the LRE without this 

limitation on pre-existing projects because it was not expressly established.  Nor was 

there any prior mention or notification that such a limitation existed.  Due to this 

undocumented qualification, Vasiuki suffered enormous losses on the Alpha project.  

Vasiuki completely relied on the LRE’s guarantee and made the conscious choice to 

continue the struggling project based entirely on this new law’s availability.  It is unfair 

and unjustifiable for this tribunal to apply the novel restriction.  The government neither 
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amended the LRE nor formally announced its intention to limit the scope of the law prior 

to Vasiuki’s reasonable reliance. 

  

144. Further, Article 5 of the LRE discussed the issuance of licenses for the development in 

electricity production for photovoltaic power plants, providing that: 

Existing capacity of electricity production from renewable energy sources may be 

developed or new capacity of electricity production from renewable energy 

sources at a new facility may be installed only upon obtaining a license from the 

BEA.284 

145. This language expressly demonstrates that the LRE is applicable to both existing and new 

projects.  Not only does the LRE not include BEA’s limitation, but rather, it explicitly 

extends the scope of the law to existing productions; thus, the BEA’s justification cannot 

even be implied into the LRE. 

 

146. Additionally, Article 3 of the RSPS states that renewable energy providers like Vasiuki: 

 

. . . upon obtaining a license for the development of existing or new 

photovoltaic capacity, is entitled to the feed-in tariff calculated and 

announced by the Barancasia Energy Authority, [and] is entitled to the 

feed-in tariff . . . for the period specified by the Law on Renewable 

Energy.285 

147. Again, the intention of the Barancasia’s legislation unambiguously guarantees the LRE 

and its protections for existing or new projects.  When considering both of these explicit 

provisions in the LRE, there is no doubt that the BEA’s decision to reject Vasiuki’s 

Alpha license request is completely unsupported by the expressed language of its laws 

governing the fixed feed-in tariff system.  Thus, Vasiuki’s reliance is reasonable and its 

expectation of coverage by the LRE was appropriate. 
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148. Vasiuki has since resolved the challenges with Alpha, and its capacity improvement has 

increased at a rate of 2.2% per year.286  Vasiuki’s expert report, provided by Dr. Marko 

Kovic, used this consistent growth rate to determine that Alpha will meet its design 

operating capacity of 21% in 2013.287  When the LRE was actually implemented, the 

tariff was set at €0.44/kWh for photovoltaic projects on 1 July 2010.288  The BEA denied 

this rate, and instead enforced a rate less than half that of other solar providers.  Dr. 

Kovic calculated the damages, setting aside the price of electricity because of its 

unrelated independence on the operating costs of photovoltaic facilities.289 The measure 

of harm is the difference between the tariff of €0.44/kWh allowed for other providers, 

and the rate for Alpha.290  The net present value of the damage totals €123,261.00.291 

 

149. Therefore, this tribunal should rule that the BEA’s decision regarding Alpha was 

improper and take into consideration the loss of €123,261.00 from this rejection when 

deciding the total amount of economic damages. 

 

B. Barancasia Breached Its Obligations To Vasiuki By Failing To Fulfill The 
Twelve-Year Fixed Feed-In Tariff For The Beta Project. 

150. On 25 August 2011, the day the BEA rejected the license request for Alpha, the BEA 

granted Vasiuki a license for its Beta project.292  As provided in the LRE, the guaranteed 

feed-in tariff for Beta was €0.44 EUR/kWh Beta for a twelve-year period commencing on 

25 August 2011.293 This guaranteed Vasiuki this exact feed-in tariff amount through 25 

August 2023.  Beta became operational on 1 January 2011 and was launched much faster 

and more efficiently than Alpha.294  Unlike Alpha, Beta benefitted from the fixed feed-in 

tariff of €0.44/kWh.295 
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151. During 2011, a ground-breaking technology was developed, making solar panels 

substantially cheaper to manufacture and dramatically reducing the costs of 

development.296  The substantial reduction of development costs increased the 

profitability of investments made under the €0.44/kWh tariff.297 From the beginning of 

2012, the Barancasia’s government realized that the LRE was a mistake because it 

created a “solar bubble” where solar developers were acquiring excessive profits, 

exhibiting the potential for abuse in the green subsidies industry.298  Barancasian public 

officials admitted the fixed feed-in tariff system was an unfair windfall and that the entire 

renewable energy support infrastructure was unsustainable.299  On 3 January 2013, the 

Barancasian Parliament amended Article 4 of the LRE, changing the fixed twelve-year 

period to a fixed rate duration of just one year, allowing the BEA to review “the costs of 

the best available technology” annually and make adjustments accordingly.300  

Subsequently, the BEA recalculated the new fixed feed-in tariff and announced that the 

tariff of €0.15/kWh would become applicable from 1 January 2013.301  Thus, Beta only 

benefitted from the fixed tariff system for two years, rather than the guaranteed twelve 

years.302  This change in tariff cannot be allowed.303 

 

152. The costs of Beta continued unabated, while the revenues were severely compromised by 

the tariff change.304 Dr. Kovic estimated that the losses associated with this harm totaled 

€2,640.00.305  Thus, the net present value of Vasiuki’s loss for the rejected license of 

Alpha and the failure to complete Beta’s fixed feed-in tariff results in a cumulative loss 

of €123,261.306 
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C. Barancasia’s Improper Actions Led To A Two-Thirds Depreciation In The 
Value Of Its Land And Equipment. 

153. As a result of the technological advancement in 2011, Vasiuki launched twelve more 

photovoltaic projects using the new and cheaper technology.307  Before 2013 when the 

BEA reduced the feed-in tariff and amended the LRE, Vasiuki had already made 

significant investments and had taken out loans from the United Bank of Cogitatia to start 

the twelve new projects.308  Vasiuki applied for licenses for the twelve new power plants 

on 1 April 2012.309 These investments included purchasing several properties, obtaining 

construction permits for the new facilities, hiring personnel, and paying substantial 

advances for the equipment for each of the twelve projects.310 Each separate 30 kW 

project was named after letters of the Greek alphabet.311  Vasiuki hoped to replicate its 

“clustered wind farm” system through these new projects and continue its expansion in 

the future.312 

 

154. These wasted investments resulted in an additional significant economic loss for 

Vasiuki.313  Every investment Vasiuki made in reliance on the LRE and its fixed tariff 

system— the land, the photovoltaic panels, and the project equipment—ended up as a 

complete loss.314 In reality, Barancasia only maintained the agreed €0.44/kWh tariff for 

six months, which was an insufficient amount of time for Vasiuki to recover its 

substantial investment, let alone turn a profit.315  The expenditures for the land totaled 

€300,000, the photovoltaic panels delivered totaled €301,950, and the fifty percent 

deposit on the remaining PV panels totaled €52,006; thus making the cumulative fixed 

asset payments €653,956.316  Other costs included labor totaling €27,250 and bank 
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interest on the loans, creating a combined total of operating expenses equaling 

€36,100.317 Dr. Kovic calculated the total damages of Vasiuki’s out-of-pocket reliance 

expectations to €690,056 as of 1 January 2013.318 

 

155. An alternative remedy is to assume that Vasiuki completes the twelve new projects, but is 

forced to accept a €0.15/kWh tariff instead of the €0.44/kWh tariff provided in the 

LRE.319  Because this would require the projects to be completed and operated, the 

revenue calculation affected is revenue.320 The costs remain constant.  Dr. Kovic’s 

calculation shows that the net present value of this damage totals €1,427,500.321 

 

156. Vasiuki cannot mitigate these damages.  Although the property is ideal for solar power 

purposes and it could hypothetically be sold for other projects,322 the value of the 

properties for the twelve projects has greatly diminished.  The price of the land, although 

worth more than when it was first purchased, is 400% less than the buying price during 

the time of the “solar bubble.”323  If Vasiuki was made aware of the LRE amendment’s 

retroactive application, then it could have sold the land during the “solar bubble” for 

390% more than it is currently worth.324 Additionally, the ground-breaking technology 

that became available in 2011 requires custom installations and is not compatible with 

older projects, thus Vasiuki could not use the equipment in its other facilities.325 
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 D. Vasiuki Suffered Lost Profits On Upcoming Solar Projects. 

 

157. Vasiuki was significantly harmed through Barancasia’s decision to change the tariff 

structure in the LRE because it affects the future development of solar arrays.326  

Vasiuki’s management expected the new projects to bring additional developments to 

these projects approximately every two years during the twelve-year period originally 

promised.327 Dr. Kovic concluded that these future plans, such as the twelve new 

projects, will suffer reduced revenue as a result of the tariff change.328  Vasiuki provided 

a witness statement from a local manager who explained that this was a long-term goal 

Vasiuki always aspired to achieve.329  He calculated these damages at €765,835.330 

 

E. The Respondent’s Proposed Method Of Calculating Net Present Value Fails 
To Account For Vasiuki’s Major Sources Of Capital And Is Inappropriate 
For An Investment Of This Magnitude. 

 

158. There is substantial disagreement between the parties’ experts on the correct method for 

calculating the net present value of Vasiuki’s damages.331  In discounting the future 

amounts, Vasiuki’s expert—Dr. Marko Kovic—based his calculations on Vasiuki’s 

weighted average cost of capital (“WACC”), which accounts for both debt cost and 

equity.332  In a significant departure from this widely accepted method,333 Barancasia’s 

expert proposed an alternative calculation considering only Vasiuki’s cost of equity and 

failing to account for the cost of capital.334  This methodology is inappropriate for several 

reasons.  
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159. First and foremost, the method proposed by Mrs. Priemo fails to account for one of 

Vasiuki’s major sources of capital.  Normally, the investor’s cost of capital is considered 

to be the proper discount rate in calculating the investor’s lost profits.335  “Because firms 

have a variety of sources of capital, each with different costs, analysts make most 

decisions on the basis of the firm's weighted average cost of capital or ‘WACC.’”336  

Thus, the preferred methodology accounts for each individual source of capital. 

 

160. To acquire the necessary land plots for the development of its photovalic projects, 

Vasiuki incurred considerable debt from the United Bank of Cogitatia.337  Excluding this 

debt in calculating the net present value of Vasiuki’s damages fails to account for a major 

source of capital. 

 

161. Second, the proposed methodology excluding the debt from the net present value is 

wholly inappropriate for this type of investment.  Cost of equity may be an appropriate 

formulation in some cases;338 however, these calculations typically focus on the losses of 

a specific project rather than the business as whole.339  Vasiuki’s calculation of damages 

is not based entirely on one specific project, but accounts for the entirety of Vasiuki’s 

investments in Barancasia.340 

 

162. In addition, calculations based solely on equity are typically appropriate only in the case 

of small investments.341  Because smaller companies—those with a few million dollars or 

less in capitalization—are often guaranteed by the owners of the business.342  Because 

such a guarantee shifts the risk from the lender to the owner, the investment is considered 

to be financed entirely by equity.343  However, those circumstances are not present here.  

Vasiuki incurred considerable debt in acquiring land, equipment, and technology and 
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began construction on multiple solar power projects in Barancasia.344  Here the risk to 

these lenders is not mitigated by any guarantee on the part of Vasiuki’s owners, and 

therefore must be accounted for.  To arrive at a fair accounting of Vasiuki’s damages, we 

respectfully request that the panel adopt Dr. Kovic’s method of calculations based on the 

8% WACC.345 

 

 
!
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