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STATEMENT OF FACTS 

1. The Claimant is Vasiuki LLC, a company incorporated under the laws of Cogitatia 

and devoted to the development, construction and operation of renewable energy facilities 

in Cogitatia and elsewhere in the region, including Barancasia. 

2. The Respondent is the Republic of Barancasia. 

Intra-EU BIT 

3. On May 1st, 2004, Respondent and Cogitatia joined the EU. After this, Respondent’s 

Government reviewed its intra-EU BITs and concluded that they had become obsolete.  

4. On November 15th, 2006, Respondent announced its intention to terminate its intra-

EU BITs. On December 11th, 2006, Respondent formally resolved to terminate all its Intra-

EU BITs. On June 29th, 2007, Respondent notified the Federal Republic of Cogitatia of its 

intention to immediately terminate the B-C BIT. On September 28th, 2007, the Minister of 

Foreign Affairs of Cogitatia acknowledged receipt of Respondent’s notification to 

terminate the B-C BIT.  

5. On November 28th, 2008, Respondent removed the BIT with Cogitatia from its 

Ministry of Finance website, in particular, the section of the website listing valid and 

binding international agreements. 

Respondent's green subsidies 

6. In May 2009, Claimant purchased land plots in Barancasia and decided to launch an 

experimental solar project, calling it “Alfa”, which became operational on January 1st, 2010. 

7. In May 2010, Respondent adopted the LRE. This law provided that the development 

of renewable energy sources, including photovoltaic power plants, would be encouraged by 

fixing general “feed-in tariffs” for renewable energy providers who receive a license from 

the BEA. The law further guaranteed that the feed-in tariff announced and applicable at the 

time of the issuance of a license would apply for twelve years.   
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8. On July 1st, 2010 the BEA announced publicly the fixed FIT: 0.44 EUR/kWh. The 

calculations of the BEA were based on the premise that the average annual return on 

investment for licensed renewable projects should be 8%.  

9. Claimant applied for a license for the Alfa project, but the BEA denied this request 

on August 25th, 2010 because a fixed FIT would only be available for new projects, not for 

existing ones. Nothing in LRE itself stated this limitation. Prior to the LRE, the Alpha 

project operated at a loss under the legally required licenses. On that same date, Claimant 

successfully obtained a license with a guaranteed 0.44 EUR/kWh tariff for its second 

photovoltaic project, Beta, which became operational on January 30th, 2011. 

10. Claimant decided to launch 12 more photovoltaic projects using a new and cheaper 

technology, which meant that the profitability of investments made under the 0.44 €/kWh 

tariff increased dramatically. 

11. On July 1st, 2012, Claimant obtained licenses from the BEA for the development of 

all 12 photovoltaic power plants with an approved 0.44 €/kWh FIT. 

12. On January 3rd, 2013 the LRE was amended, providing the possibility of an annual 

review of the feed-in tariffs set by the BEA. Subsequently, the BEA calculated and 

announced the new fixed feed-in tariffs: 0.15 €/kWh, applicable from 1 January 2013. 
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ARGUMENTS  

ARGUMENTS ON JURISDICTION  

I THE TRIBUNAL DOES NOT HAVE JURISDICTION AND CLAIMS 

ARE NOT ADMISSIBLE AS THE B-C BIT IS NOT APPLICABLE 

13. The Tribunal lacks jurisdiction over this dispute and claims are not admissible given 

that B-C BIT is not applicable, since (1) it has been mutually terminated and, alternatively 

(2) it has been superseded by EU law.  

1. The B-C BIT has been mutually terminated  

14. The B-C BIT has been terminated by mutual agreement, (A) as granted by the VCLT. 

Furthermore, (B) Respondent communicated its intention to terminate the B-C BIT, (C) 

which was tacitly consented by Cogitatia. Consequently, (D) termination is effective as of 

June 30th, 2008. 

A. Contracting States may terminate the B-C BIT at 

any time  

15. Cogitatia and Respondent were entitled to terminate the B-C BIT at any time, (a) as 

granted by the VCLT. Termination by mutual agreement under the VCLT (b) excludes the 

application of the B-C BIT unilateral termination rules.  

(a) Termination by mutual agreement is 

granted by the VCLT 

16. Both Respondent and Cogitatia agreed on termination of the B-C BIT. 

17. Regarding termination of a treaty by consent of the parties, on the basis of customary 

international law1, art. 54 of the VCLT provides that the termination of a treaty or the 

                                                 
1 Schreuer, p. 2; Tokio Tokeles v. Ukraine, ¶ 27; Mondev Int’l Ltd v. USA,  ¶ 43; Maffezini v. Spain , ¶ 27 
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withdrawal of a party may take at any time by consent of all parties after consultation with 

the other contracting States.2 A treaty, although concluded forever or for a period of time 

which has not yet expired, may nevertheless always be dissolved by mutual consent of the 

contracting parties.3 

18. The VCLT rules are applicable to this case, since both Cogitatia and Respondent had 

ratified the VCLT prior to December 31, 1998.4 

(b) The application of the VCLT exclude the 

application of the B-C BIT unilateral 

termination rules  

19. The B-C BIT rules concerning unilateral termination are not applicable to this dispute. 

20. Art. 54 of the VCLT foresees two possibilities. The first possibility is that termination 

takes place in conformity with the provisions of the treaty, i.e. unilateral termination rules 

of art. 13 of the B-C BIT. The second possibility is termination at any time by mutual 

agreement. The word “or” indicates that one possibility excludes the other.  

21. The second possibility, mutual termination rules of the VCLT, is the one applicable 

to this case. Consequently, the B-C BIT rules on termination are excluded and the minimum 

duration period of 10 years is not applicable. 

B. Respondent communicated its intention to 

terminate the B-C BIT 

22. Facts of the Case File demonstrate that Respondent communicated its intention to 

terminate the B-C BIT. After its accession to the EU on May 2004, Respondent reviewed 

its intra-EU BITs and concluded they had become obsolete.5 Nine years ago, on November 

15th, 2006, Respondent announced its intention to terminate its intra-EU BITs.6 On 

                                                 
2 VCLT, art. 54 
3 Oppenheim, p. 571 
4 PO 2 Clar. No. 5 / Case file, p. 57 
5 Facts, ¶ 5 
6 Annex No. 5 



 

5 

 

December 11th, 2006, through Resolution No. 1800 Respondent formally resolved to 

terminate all its Intra-EU BITs.7 

23. Thereafter, on June 29th, 2007, Respondent notified Cogitatia of its intention to 

immediately terminate the B-C BIT, and indicated that the later would be effective as of 

June 30th, 2008.8 

24. Respondent removed the B-C BIT from its Ministry of Finance website in November 

28th, 2008.9 

25. Once Cogitatia was already notified of Respondents intention to terminate its intra-

EU BITs, on May 2009, Claimant made its first investment to purchase land plots for Alfa.10 

26. On November 21st, 2010 Respondent`s Foreign Ministry spokesperson  responded to 

a press question about Respondent's approach for its intra EU BITs and indicated that they 

had informally contacted the Ministry of Foreign Affairs of Cogitatia several times in order 

to confirm the termination of the B-C BIT, but with no official response. 11 

27. On May 5th, 2012, Prime Minister of Barancasia discussed the government`s success 

terminating intra-EU BITs.12 No Cogitatia` s Government response was given in this 

regard13. 

28. From the abovementioned, it is notorious that Respondent persistently announced its 

intentions to terminate the B-C BIT through formal and informal channels. 

C. Cogitatia tacitly consented to the B-C BIT 

termination  

29. Cogitatia tacitly consent to the B-C BIT termination (a) as it was aware of 

Respondent’s intention of termination and (b) its acts fall within the scope of acquiescence 

                                                 
7 Annex No. 6 
8 Annex No. 7.1 
9 Facts, ¶ 11 
10 Facts, ¶ 12 
11 Facts, ¶ 24 
12 Annex No. 8 
13 Facts, ¶ 31 
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doctrine. Besides, (c) there is no formal requirement for the termination by mutual 

agreement. 

(a) Cogitatia had knowledge of Respondent’s 

intent  

30. On September 28th, 2007, the Minister of Foreign Affairs of Cogitatia confirmed that 

it received Respondent's notification to terminate the B-C BIT.14  

31. Furthermore, Barancasia`s Foreign Ministry spokesperson  communicated that they 

informally contacted the Ministry of Foreign Affairs of Cogitatia several times in order to 

confirm the termination of the B-C BIT, but with no official response. 15 

32. In 2006, Respondent announced its intention and resolved to terminate its intra-EU 

BITs.16 In 2007, Claimant began monitoring Respondent's legislative process.17  

33. In an interview dated May 5th, 2012 the prime minister of Barancasia discussed the 

governments success terminating intra-EU BITs. There is no record of any response or 

comment to the interview.18 

34. Due to the aforementioned communications and acts, Claimant cannot allege that 

Cogitatia was unaware of Respondent’s termination intent. 

(b) Cogitatia´s acts reflect a tacit consent under 

acquiescence doctrine  

35. Despite its knowledge of Respondent’s termination intention Cogitatia did not protest 

against it. 

36. The term acquiescence is defined in international law as the equivalent of tacit 

recognition manifested by unilateral conduct that other party may interpret as consent.19 In 

                                                 
14 Annex No. 7.2 
15 Facts, ¶ 24 
16 Pacts, ¶ 6 
17 Pacts, ¶ 8 
18 Pacts, ¶ 31 
19 Das, p. 618 
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order to apply the acquiescence doctrine the circumstances of the case must be such that 

one can logically expect a protest if the state wants to dispute the claims of the other State.20 

If a state, which has knowledge of claims of an adverse party, does not react for a period of 

time, despite the opportunities that are suitable for a reaction, it is reasonable to assume it 

intends to agree21 and that his silence is consent.22 Acquiescence doctrine intends to protect 

the “other party” and not the government that has acted with acquiescence.23 Indeed, the 

role of acquiescence in relations between states is to protect the genuine expectations that 

the indubitable behavior of a state could awaken in another state.24 The absence of reaction 

may well amount to acquiescence.25 The doctrine of acquiescence represents the 

proposition of binding effect resulting from passivity and inaction with respect to claims 

and it applies to all kinds of claims, even though it has arisen mainly in the context of 

territorial disputes concerning bilateral relations.26  

37. Acquiescence doctrine is detectable in the Nicaragua v. Honduras case, where both 

states had agreed to submit the border dispute to arbitration by the King of Spain. The 

judgment was issued on December 1906, and occurred without any immediate adverse 

reaction. In 1912, Nicaragua claimed the invalidity of the award thereby re-igniting the 

boundary dispute.27 Honduras contended that the conduct and attitudes of Nicaragua show 

that it accepted the award as binding and that in consequence of that acceptance and of its 

failure to raise any objection to the validity of the award for a number of years, it is no 

longer open to Nicaragua to question the validity of the award on the grounds alleged or 

indeed on any ground at all.28 The ICJ considered that failing to raise any question with 

                                                 
20 Das, p. 619 
21 Das, p. 619 
22 Das, p. 625 
23 Gautier, p. 117 
24 Kolb, p. 112 
25 Pedra Branca Case, ¶ 121 
26 Zhou, p. 5 
27 Antunes, p. 12 
28 Nicaragua v. Honduras, p. 22 
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regard to the validity of the award in a period between December 23rd, 1906 and March 

19th, 1912, Nicaragua was no longer in a position to challenge its validity.29 

38. In the Temple of Preah Vihear Case, Judge Alfaro stresses that silence and lack of 

protest "are so fundamental that they decide by themselves alone the matter in the dispute" 

and thus, constitute  

“a presumption juris et de jure in virtue of which a State is held to have abandoned 

its right to oppose an adverse claim by another State”.30  

39. Acquiescence involves the passage of certain time in silence.31  On June 29th, 2007, 

Respondent notified Cogitatia of its intention to immediately terminate the B-C BIT.32 On 

September 28th, 2007, the Minister of Foreign Affairs of Cogitatia confirmed that it received 

Respondent's notification to terminate the B-C BIT.33  This acknowledgement of receipt 

was the last communication regarding termination. Thereafter, Cogitatia neither formally 

nor informally protest against termination.34  

40. Acquiescence is a system of evidence and presumptions in which the acquiescence is 

not acquired at once. 35 The existence of Cogitatia’s acquiescence is released form an 

analysis of its behaviour involving a long period of time. There is no evidence of protest36 

and by virtue of the long passage of time it can be presumed that Cogitatia abandoned its 

right to oppose the termination.  

41. The most important part of acquiescence lies in a lack of response.37 The absence of 

reaction may well amount to acquiescence38. Cogitatia´s Ministry of Foreign affairs 

confirmed that he received on July 10, 2007 the notification of Respondent dated June 29, 

                                                 
29 Nicaragua v. Honduras, pp. 24-26 
30 Ovchar, p. 10; Temple of Preah Vihear Case, ¶¶ 43- 44 
31 Gautier, p.116 
32 Facts, ¶ 9 
33 Annex No. 7.2 
34 Facts, ¶ 24 
35 Gautier, p. 116 
36 Case file 
37 Gautier, p. 116 
38Pedra Branca Case, p. 42 
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2007 on termination. This acknowledgment of receipt was made on September 28th, 2007,39 

i.e. 80 days after reception of the document, and did not manifest any sign objection against 

termination even though it was an opportunity to express its protest, if the case. Unilateral 

acts, statements, the internal laws of another state, they are all opportunities to protest.40 All 

the aforementioned communications and acts that indicate Cogitatia had knowledge of 

Respondent’s intent were opportunities to protest. 

42. In the case at hand, the circumstances were such as called for some reaction, within 

a reasonable period, on the part of Cogitatia’s authorities, if they wished to disagree with 

the termination of the B-C BIT. The Case file does not express any adverse situation under 

which Cogitatia could not have the opportunity to react, and therefore it is presumed that 

Cogitatia, due to its passive attitude and under acquiescence doctrine, that has abandoned 

its right to oppose to termination. 

(c) There is no formal requirement for 

termination by mutual agreement 

43. Mutual agreement has been consolidated by Respondent´s claims of termination 

through notifications and Cogitatia´ s tacit consent under acquiescence doctrine.  

44. Neither the B-C BIT nor the VCLT have applicable provisions regarding formal 

requirements for the termination of the B-C BIT by mutual agreement.  

45. Regarding the VCLT, the ILC considered that the particular form, which an 

agreement for the termination of a treaty may take, is a matter for the contracting parties 

themselves to decide in each case. Even though the theory has sometimes been advanced 

that, an agreement terminating a treaty must be cast in the same form as the treaty, which 

is to be terminated or at least constitute a treaty form of equal weight. The ILC, however, 

concluded that this theory reflects the constitutional practice of particular States and not a 

rule of international law.41  

                                                 
39 Annex No. 7.2 
40 Villanueva, p. 264 
41 ILC Comments, p 249 
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46. Contracting States concerned in this dispute were not subjected to any form in which 

they must arrive at their agreement to terminate the B-C BIT, and consequently, Cogitatia’s 

tacit consent is formally valid for this purpose. 

D. Termination is effective as of June 30th, 2008  

47. Respondent notified to Cogitatia that on December 11th, 2006 it has adopted 

Resolution No. 1800, based on which it terminates the B-C BIT, effective as of June 30, 

2008.42 

48. The terms of the notification are considered accepted by Cogitatia by virtue of the 

application of the acquiescence doctrine and as indicated in point C above, and 

consequently, there has been mutual agreement regarding termination of the B-C BIT on 

June 30th, 2008.  

49. The B-C BIT is not applicable to investments made after June 30th, 2008. Given the 

first of Claimant’s investments in Barancasia is dated of May 2009, the B-C BIT is not 

applicable to this dispute and consequently the Tribunal lacks jurisdiction. 

2. In the alternative, EU law supersedes the 

application of the B-C BIT 

50. In case the Tribunal finds that the B-C BIT has not been terminated by mutual 

agreement, the TFEU supersedes the application of the B-C BIT, because (A) the provisions 

of both treaties overlap; (B) its joint application is incompatible; and (C) the TFEU prevails 

over the B-C BIT. Under this scenario, the Tribunal shall find that (D) the B-C BIT is 

effective as of May 1st, 2004. 

A. The provisions of the B-C BIT and the EU law 

overlap  

                                                 
 
42 Annex No. 7.2. 
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51. As to prove that the same protections afforded by BITs are or were granted by the EU 

law, it must be noted that no two EU member states have ever concluded a BIT among each 

other. All of the approximately 190 existing intra EU BIT became intra-EU  through 

accession, such as first those concluded by Germany with Spain and Greece before their 

respective accessions in 1981 and 1986.43  

52. Art. 18 of the TFEU guarantees national treatment as a standard of protection, in order 

to allow to every national of a member state to participate on the internal market on grounds 

of nationality.44 The internal market is an area without internal frontiers in which the free 

movement of goods, persons, services and capital is ensured in accordance with the 

provisions of the EU treaties.45 

53. No BIT is necessary for investors to protect their investments. For example, investors 

can physically move and reside freely within the territory of the member states (art. 21 

TFEU); move their capital freely within the internal market (art. 63, 65 TFEU); have the 

freedom to establish the companies they wish to use for their investments in any member 

state (art. 49, 52 TFEU); make their companies provide their services across borders (art. 

56, 62, 52 TFEU); and their national employees can equally move freely (art. 45 TFEU).46 

54. In addition to protections granted by the TFEU, any EU investor enjoys rights of the 

CFR as directly applicable law.47 This includes the guarantee of personal liberty and 

security,48 the freedom to pursue a freely chosen occupation,49 to conduct business,50 right 

to property, including the right to fair compensation in good time,51 access to services of 

                                                 
43 Kleinheisterkamp, p. 9 
44 Kleinheisterkamp, p. 11 
45 TFEU, art. 26 
46 Kleinheisterkamp, p. 12 
47 Kleinheisterkamp, p. 12, Van Gend & Loos case, ¶ 3-4. 
48 CFR, art. 6 
49 CFR, art. 15 
50 CFR, art. 16 
51 CFR, art 17 
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general economic interest,52 the right to good administration,53 as well as access to effective 

justice and due process.54 

55. Besides, ECJ case law is based on the case Francovich and Others v. Italy, with 

establishes the liability of member states or EU institutions for damages emerging from 

violations of these rights.  In this case, the tribunal held that it follows that the principle 

whereby a State must be liable for loss and damage caused to individuals as a result of 

breaches of Community law for which the State can be held responsible is inherent in the 

system of the EU law.55 

56. For the abovementioned, the B-C BIT is overlapped by EU law, which grants 

protection to investments and makes intra-EU BITs unnecessary.  

B. Application of both the B-C BIT and the TFEU is 

incompatible  

57. There are incompatibilities between the TFEU and the B-C BITs, since (a) the later 

violates art. 18 TFEU; (b) The EU has exclusive competence regarding FDI common 

commercial policy; (c) arbitral awards may infringe state aid rules of the EU; and (d) The 

EC calls for termination of intra-EU BITs through infringement and pilot proceedings  

(a) Intra-EU BITs violate the principle of non-

discrimination envisaged by the TFEU art. 18 

58. Even though protections granted by the TFEU or EU law and the B-C BIT overlap 

regarding the subject matter, this does not mean that provisions of both treaties offer the 

same solutions and the same scope of protection when applied to a particular case. 

59. Application of intra-EU BITs could lead to a more favorable treatment of investors 

and investments between the parties covered by the BIT and consequently discriminate 

against other member states, a situation which will not be in accordance with the relevant 

                                                 
52 CFR, art. 36 
53 CFR, art. 41 
54 CFR, art. 47 
55 Francovich and Others v. Italy, ¶ 35 



 

13 

 

TFEU provisions. In this regard, the TFEU indicates that within the scope of application of 

the Treaties, and without prejudice to any special provisions contained therein, any 

discrimination on grounds of nationality shall be prohibited.56  

60. All EU investors also benefit from the same protection thanks to EU rules (e.g. non-

discrimination on grounds of nationality57). By contrast, intra-EU BITs confer rights on a 

bilateral basis to investors from some Member States only: such discrimination based on 

nationality is incompatible with EU law.58 

61. In the case at hand, if the B-C BIT would be enforceable, then there will be 

discrimination against all investors from EU member states, which would not be entitled to 

enjoy the scope of protection offered by the B-C BIT when investing either in Cogitatia or 

in Barancasia. 

(b) B-C BIT transfers guarantees collide with 

art. 75 TFEU 

62. The capital transfer provisions found in most BITs collide with the powers of the 

European Council to allow freezing funds, financial assets or economic gains relating to 

terrorist or similar activities.59  

63. The B-C BIT establishes that transfers of payments related to investment and returns 

shall be made in a freely convertible currency, without any restriction and undue delay.60 It 

does not foresee any provision regarding Contracting States international obligations. 

64. In order to make the B-C BIT applicable, Contracting States had to renegotiate terms. 

E.g., in 2009 France and Turkey renegotiated the BIT clause regarding transfers, in order: 

“not to hinder the exercise in good faith by one contracting party of its international 

obligations as well as its rights and obligations resulting from its participation or 

association in a free trade zone, a customs union, a common market, an economy 

                                                 
56 TFEU, art. 18 
57 TFEU, art. 18 
58 EC Press Release II 
59 TFEU, art. 75 
60 B-C BIT, art. 6 
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market, an economic and monetary union or any other form of regional co-operation 

or integration”.61 

65. As the B-C BIT does not foresee the applicability of EU law and consequently the 

European Council powers, and as it was not renegotiated, the B-C BIT collides with art. 75 

TFEU. 

(c) The EU has exclusive competence regarding 

CCP 

66. The TFEU constitutes the first explicit conferral of exclusive competence to the EU 

in the area of FDI.62 Subsequently, only the EU may legislate and adopt legally binding 

acts, the EU Member States being able to do so only if so empowered by the EU or for the 

implementation of EU acts.63 

67. According to the EC’s communications in the area of intra-EU investments, the 

provisions regulating the free movement of capital and freedom of establishment set out in 

art. 63 and 49 of the TFEU, respectively form the legal basis of the EU competence on intra-

EU FDI.64 Besides, the EU Member states have lost their ability to conclude new intra 

or extra EU investment treaties.65 

68. Incompatibility established, the EU competence legally requires the automatic and 

implicit termination of existing intra-EU BITs, such as the B-C BIT. 

(d) The EC calls for termination of intra-EU 

BITs through infringement and pilot 

proceedings  

                                                 
61 French-Turkish BIT, Protocol of August 26th, 2009 
62 TFEU, art. 207 
63 TFEU, art. 2 
64 Baetens, p. 390 
65 Shan & Zhang, p. 1071 
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69. In 2006, the Commission submitted an informal note to the Economic and Financial 

Committee of the Council (EFC) of the EU regarding the continued existence of intra-EU 

BITs and expressed that: 

“There appears to be no need for agreements of this kind in the single market and their 

legal character after accession is not entirely clear. It would appear that most of their 

content is superseded by Community law upon accession of the respective Member 

State”66.  

70. EC warned that investors could try to practice forum shopping by submitting claims 

to BIT arbitration instead of national courts, which could lead to BIT arbitration taking 

place without relevant questions of EU Law being submitted to the ECJ, with unequal 

treatment of investors among member states a possible outcome.67 As the European 

Economic and Social Committee stressed, it is absolutely vital for compliance of investor 

state dispute settlement with EU law to be checked by the ECJ in a formal procedure for 

requesting an opinion.68 

71. The EC has consistently and over a number of years pointed out that intra-EU BITs 

are incompatible with EU law. On June 18th, 2015, the EC has launched the first stage of 

infringement procedures against Austria, the Netherlands, Romania, Slovakia and Sweden, 

from whom clarification had already been sought in the past through administrative 

dialogues, given that BITs in question have been relied on in arbitration and have led to 

issues regarding compatibility with EU law. At the same time, the EC is requesting 

information from and initiating an administrative dialogue with all the remaining EU 

Member States who still have intra-EU BITs in place.69  

72. In conclusion, the B-C BIT is not applicable as lex specialis because it is incompatible 

with EU law, as the first violates art. 18 TFEU; the EU has exclusive competence regarding 

FDI common commercial policy; arbitral awards based on intra-EU BITs may infringe state 

                                                 
66 Vis-Dunbar I 
67 Vis-Dunbar II 
68James Crisp 
69 EC Press Release II  
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aid rules of the EU; and as the EC calls for termination of intra-EU BITs through 

infringement and pilot proceedings.  

C. The TFEU prevails over the B-C BIT  

The TFEU prevails over the B-C BIT (a) as community law and (b) lex posteriori.   

(a) The TFEU prevails as community law   

73. Community law prevails over multilateral investment treaties. The Electrabel vs. 

Hungary tribunal noted that if the ECT and EU law were incompatible, notwithstanding all 

efforts at harmonization, EU law would prevail over the ECT substantive protections. 

74. Pursuant to the principle of sincere cooperation under the TFEU, EU Member States 

are obliged to take any appropriate measure to ensure fulfilment of the obligations arising 

out of the EU treaties or resulting from the acts of the institutions of the EU70. Respondent 

has acted in accordance to this principle by terminating its intra-EU BIT, due to the 

abovementioned overlap and incompatibilities. 

75. The Member States shall facilitate the achievement of the Union's tasks and refrain 

from any measure which could jeopardise the attainment of the Union's objectives. 

76. Following the same line of reasoning, Claimant is deprived of investment protection 

rights afforded under the B-C BIT but not under EU law, because such rights conflict with 

EU law. 

(b) The TFEU applies as lex posteriori  

 

77. The B-C BIT is dated August 1st, 2002.71 The TEU entry in force is dated November 

1st, 1993.72 Parties acceded the EU On May 1st, 2004.73 

                                                 
70 TFEU, art, 4 
71 Clar. No. 1. 
72 EU treaties 
73 Facts, ¶ 5 
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78. If a controversy arises, one solution can be found in the principle lex posterior derogat 

legi priori: when two rules on the same subject-matter differ in their contents, the 

independence of sources entails that the rule originating later in time shall prevail.74 

79. A treaty shall be considered as terminated if all the parties to it conclude a later treaty 

relating to the same subject-matter and the provisions of the later treaty are so far 

incompatible with those of the earlier one that the two treaties are not capable of being 

applied at the same time, according to the VCLT.75 

80. The B-C BIT shall be considered terminated because both Cogitatia and Respondent 

concluded a treaty related to the same subject matter (TEU and TFEU) and its provisions 

are incompatible with those of the B-C BIT, to the extent that the rules of both treaties 

collide due to its incompatibilities. 

D. Termination is effective as of May 1st, 2004 

81. In case the tribunal considers that the B-C BIT has not been terminated by mutual 

agreement, termination is effective as of the date of accession of both Contracting States to 

the EU, i.e. on May 1st, 2004, because EU law supersedes the application of the B-C BIT. 

82. No investment of Claimant was made prior to May 2009. 76  Therefore, the B-C BIT 

is not applicable to this dispute and the Tribunal does not have jurisdiction to decide on the 

merits of this case. 

83. For the abovementioned reasons, the Tribunal should understand it lacks jurisdiction 

over this dispute and claims are not admissible as the b-c bit is not applicable. 

ARGUMENTS ON MERITS  

84. Granted that the Tribunal finds it has jurisdiction in this dispute, RESPONDENT 

requests the Tribunal to find that (I) it did not breach the FET standard provided in Art. 2 

(2) of the B-C BIT in regards to Claimant’s investments. 

                                                 
74 Villiger, p. 36 
75 VCLT, art. 59 
76 Facts, ¶ 12 
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I RESPONDENT DID NOT BREACH THE FET STANDARD 

PROVIDED IN ART. 2 (2) OF THE B-C BIT IN REGARDS TO 

CLAIMANT’S INVESTMENTS 

85. Art. 2 (2) of the Barancasia-Cogitatia BIT establishes that investments of investors of 

either Contracting Party shall at all times be accorded FET and shall enjoy FPS in the 

territory of the other Contracting Party.77  

86. Claimant alleges that Respondent’s measures in regards to the Alpha Project, Beta 

Project, and the 12 Final Projects breached the FET standard.  According to Claimant, 

Respondent breached the FET standard by an arbitrary rejection of the feed-in tariff to 

Alpha Project, and a violation of its legitimate expectations in Beta Project, and the 12 

Projects. 

87. Respondent contends Claimant’s allegations. The FET Standard contained in Art. 2 

(2) of the BIT was not breached as (1.) Respondent refusal to grant the feed-in tariff to 

Alpha Project was not arbitrary, and (2.) Respondent did not violate Claimant’s legitimate 

expectations in the Beta Project and the 12 Final Projects. 

1. Respondent refusal to grant the feed-in tariff to 

Alpha Project was not arbitrary as the refusal 

was in accordance with Respondent’s legal 

regime at the time of investment 

88. Arbitrary state measures have been characterized as decisions founded on prejudice 

or preference rather than on facts, reasoning and legal standards.78  The relevant legal 

standards are those in force and effect at the time of the investor makes the transactions and 

activities, which combine to constitute the investment.79   Therefore, the legal regime in 

                                                 
77 B-C BIT, art. 2 (2), Case File p. 25 
78 Dolzer & Schreuer, p. 194; EDF v. Romania, ¶ 303; Lauder v. Czech Republic, ¶ 221; Occidental v Ecuador 

II, ¶ 162; CMS v. Argentina, ¶ 291; Azurix v. Argentina, ¶ 392;  El Paso v. Argentina, ¶ 319 
79 Dolzer & Schreuer, p. 146; Schreuer & Kriebaum, p. 2;  LG&E v Argentina II, ¶ 130; National Grid v. 

Argentina, ¶ 173; Duke v. Ecuador, ¶ 340 
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place at the time of the investment is the yardstick against which the treatment of an investor 

will be assessed to decide whether the FET standard was violated.80   

89. This is consistent with the fact that arbitrators have no mandate to evaluate laws and 

regulations that predate the decision of the foreigner to invest.81  The duty of investment 

tribunals is to appraise whether preexisting laws and regulations are applied to the foreign 

investor.82  Furthermore, a foreign investor makes its business decisions on the basis of the 

law and the factual situation prevailing in the country as it stands at the time of investment.83 

90. In the present case, Claimant made the entire investments for Alpha Project before 

the LRE or any other regulation which promoted “green energy” investments were in force 

in Barancasia.  Claimant began to monitor Barancasian legislative progress in 2007,84 

making it reasonable to assume that Claimant had a thorough knowledge of these 

regulations.  After two years of evaluating Barancasian legislative progress, Claimant 

purchased land plots and initiated investments for Alpha Project in May 2009.85  In 01 

January 2010 Alpha Project became operational.86  Given that investments initiated in May 

2009 and that Alpha Project became operational in 01 January 2010, Claimant made the 

entire investments for Alpha Project between these dates.   

91. However, the LRE was enacted on 01 May 2010, four months after Alpha Project had 

been completed.87  The feed-in tariff of € 0.44 p/Kw came to existence even later, as it was 

publicly announced on 01 July 2010.88  Claimant’s made the entire investments for Alpha 

Project without the LRE or the feed-in tariff even existing. It could not rely on the breach 

of non-existent protective provisions to claim arbitrary treatment on behalf of Respondent.  

92. In sum, Claimant willingly made a viable and profitable investment before the 

enactment of the LRE.  This investment was made in reliance with the legal regime at the 

                                                 
80 Schreuer & Kriebaum, p. 2 
81 GAMI v. Mexico, ¶ 93 
82 GAMI v. Mexico, ¶ 93 
83 Schreuer & Kriebaum, p. 2 
84 Facts, ¶ 8; Case File p. 20 
85 Facts, ¶ 12; Case File p. 20 
86 Facts, ¶ 13; Case File p. 20 
87 Facts, ¶ 14; Case File p. 20 & p. 31 
88 Facts, ¶ 21; Case File p. 21 
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time of the investment, which did not include the LRE nor any “green energy” protection 

provisions.  Therefore, Respondent requests the Tribunal to rule that the rejection of the 

LRE license for the Alpha Project was not arbitrary as it was in accordance with the legal 

regime at the time of investment.   

2. Respondent’s measures did not violate 

Claimant’s legitimate expectations in the Beta 

Project and the 12 Final Projects 

93. The investor’s legitimate expectations are based on the host state’s legal framework 

and on any specific representations made by the host state.89  Both legal framework and the 

specific representations granted by a host state overlap with the stability of the legal 

framework.90 The FET standard and the protection of legitimate expectations has the 

potential to provide support for stability of an investment.91 However, the FET standard 

requires, on one hand, a weighing of the investor’s legitimate and reasonable expectations 

and, on the other, the host state’s legitimate regulatory interests.92  Exercising its legitimate 

regulatory interests, Respondent did not deprive Claimant of its legitimate expectations as 

(A.)  Respondent’s obligation to provide FET to Claimant is not an obligation to stabilize 

its legal framework.  Furthermore, (B.) Respondent’s modification of the feed-in tariff did 

not override the specific representations granted to Claimant. 

A. Respondent’s obligation to provide FET to 

Claimant is not an obligation to stabilize its legal 

framework. 

94. Under the FET standard, a foreign investor can expect that the rules will not be 

changed without justification of an economic, social or other nature.93 An investor enjoys 

                                                 
89 Dolzer and Schreuer, p. 146. 
90 Dugan, Wallace, Borzu & Sabahi, p. 514 
91 Cameron, p. 67. 
92 Saluka v. Czech Republic, ¶ 306. 
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certain stability and predictability of the legal environment of the investment.94 However, 

the FET standard is not designed to ensure the immutability of the legal order, and the 

economic world.95  A legal framework is by definition subject to change as it adapts to new 

circumstances day by day.96  It is unthinkable that a State could make a general commitment 

to all foreign investors never to change its legislation whatever the circumstances, and it 

would be unreasonable for an investor to rely on such a freeze.97  It is a state’s privilege to 

exercise its sovereign legislative power, having the right to enact, modify or cancel a law 

in light of changing circumstances.98 

95. The reasoning behind this is that an overly-broad and unqualified formulation of an 

investor’s legitimate expectations might mean the virtual freezing of the legal regulation of 

economic activities.99  Doing so would impose upon host States obligations which would 

be inappropriate and unrealistic.100  This is in contrast with the State’s normal regulatory 

power and the evolutionary character of economic life.101  

96. Following these lines of reasoning, former investment disputes have been adjudicated 

by investment tribunals.  In AES v. Hungary, disputes arose between AES, a British energy 

investor, and the Republic of Hungary.  In 1996, AES entered into a power purchase 

agreement with MVM and ÁPV, two Hungarian state-owned entities.  In 2001 the 

agreement was amended, and was signed by MVM, ÁPV, and the Republic of Hungary.  

Two relevant provisions were contained in the amendment:  

- First, a new pricing formula for the energy sold by AES to MVM, APV, and Hungary, 

which would be applicable as of 2004.   

                                                 
94 Parkerings v. Lithuania, ¶ 333 
95 El Paso v. Argentina, ¶ 368; EDF v. Romania, ¶ 218. 
96 AES v. Hungary, ¶ 9.3.29 
97 El Paso v. Argentina, ¶ 372 
98 Dolzer & Schreuer, p. 149; Redfern and Hunter, ¶ 8.65, pp. 491-492; EDF v. Romania, ¶ 218; Parkerings v. 

Lithuania, ¶ 332 
99 EDF v. Romania, ¶ 217 

100 Saluka v. Czech Republic, ¶ 304; El Paso v. Argentina, ¶ 365 
101 EDF v. Romania, ¶ 217 



 

22 

 

- Second, a “Change of Law” clause which, among other things, terminated the agreement 

if the laws and regulation on energy were modified. 

97. In 2005, a year after the pricing formula was introduced, a political debate arose in 

Hungary regarding the high profits of energy generators.  As the debate developed, the press 

and parliamentary sessions described the generators profits as “extra,” “too high,” “huge” 

and “luxury profits”, demanding a cap in the profits.  After the parties and the Hungarian 

Energy Office failed to reach an agreement throughout several meetings, the Hungarian 

parliament amended the 2001 Electricity Act on 03 March 2006.  The amendment 

reintroduced the fixed administrative prices for electricity.  Consequently, the pricing 

formula established in the 2001 amendment was no longer applicable.  AES initiated ICSID 

arbitration proceedings, alleging that the reintroduction of administrative pricing consisted 

in a breach of the FET standard contained in Art. 10 (1) of the ECT. 

98. The tribunal ruled that Hungary had not breached the FET standard by reintroduction 

of the administrative pricing.  It supported it decision by recognizing that the reference to a 

stable, fair, and equitable treatment of the investor contained in Art. 10 (1) of the ECT 

cannot be interpreted as a stability clause.102  Furthermore, it asserted that a legal framework 

is by definition subject to change as it adapts to new circumstances day by day and a state 

has the sovereign right to exercise its powers which include legislative acts.103 Any 

reasonably informed investor knows that laws can evolve in accordance with the perceived 

political or policy dictates of the times.104  Finally, regarding the “Change of Law” clause 

contained in the amendment, the Tribunal ruled that this clause could not be considered a 

specific commitment by Hungary that limited its sovereign right to change its law.105 

99. In the present case, Respondent modification of the LRE was an exercise of its 

sovereign right to legislate in light of changing circumstances.  However, as in AES v. 

Hungary, Respondent’s modification of the LRE was not devoid of motives.  New 

groundbreaking technology was available which drastically reduced the development and 
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105 AES v. Hungary, ¶ 9.3.31 
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maintenance costs photovoltaic power plants, such as Beta and the 12 Final Projects.106  

Due to the cost reduction, the original feed-in tariff ended up granting much greater profits 

than were expected in its outset.  These high profit margins lead to national strikes as greater 

public resources were allocated to payment of solar panel producers than education.107  

These strikes had overwhelming public support.108  Moreover, Respondent could not rely 

on sovereign debt to finance the feed-in tariff because it would exceed the EU borrowing 

limits.109  In light of these circumstances Respondent was compelled to adopt measures as 

to ensure the general welfare of its populace, and modify the existing feed-in tariffs. 

100. In sum, Respondent exercise of legislative power to modify the feed-in tariff does not 

violate Claimant’s legitimate expectation in regards to the Beta Project, and the 12 Final 

Projects. 

B. Respondent’s modification of the feed-in tariff 

did not override the specific representations 

granted to Claimant. 

101. To determine whether an investor’s legitimate expectations has been violated, the 

tribunal must assess whether the host state made assurances upon which the foreign investor 

relied in the exercise of reasonable business judgment, and then changed its position in a 

way that frustrated the investor’s resulting expectations.110  These specific assurances 

consist in any undertakings or representations made explicitly or implicitly by the host State 

in order to attract investment.111 Regardless of the manner which they are given, these 

undertakings and representations are the strongest basis for legitimate expectations.112 A 

                                                 
106 Facts, ¶ 25; Case File p. 22 
107 Facts, ¶ 29; Case File p. 22 
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unilateral overturn of these specific assurances by the host state is a breach of the FET 

standard.113 

102. However, in the present case, Respondent did not overturn the specific assurances 

that had been granted to Claimant and other green energy investors.  Respondent did not 

modify the essential protections to investors under the LRE.  Claimant’s licenses for Beta 

Project and the 12 Projects were not revoked.  Only the feed-in tariff was reduced, adjusted 

to reflect technological advancements which drastically reduced development and 

manufacture costs of solar panels.114   

103. It is true that the wording of the LRE expressly stated that feed-in tariff applicable at 

the time of issuance of a license would apply for twelve years.115  Respondent is aware that 

the modifications were made before the period of twelve years had expired.  Despite of this, 

Respondent’s modification is not sufficient to violate Claimant’s legitimate expectations as 

the profit margins guaranteed to Claimant were maintained.  The initial feed-in tariff had 

been fixed based on a policy of an 8% return to licensed projects.116  Due to the cost 

reduction of the new technology, the Beta Project and the 12 Projects would still obtain an 

8% profit margin under the reduced feed-in tariff.117  If a profit margin of 8% had been 

sufficiently attractive for Claimant to initiate investments in Barancasia under the LRE, it 

is difficult to imagine why Claimant’s investments would lose appeal if an identical profit 

margin is restored. 

104. In sum, Respondent’s measures regarding the Beta Project and the 12 Final Projects 

did not go against the specific assurances given to Claimant. 

 

                                                 
113 Dolzer & Schreuer, p. 146; LG&E v. Argentina II, ¶ 130; Occidental v. Ecuador II, ¶  191; Eureko v. Poland, 
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ARGUMENTS ON THE POWERS OF THE TRIBUNAL 

I AN ORDER OF SPECIFIC PERFORMANCE WOULD SEVERELY 

INTERFERE WITH RESPONDENTS SOVEREIGNTY 

105. Claimant requested the Tribunal to order Respondent to repeal the amendment to 

Article 4 of the LRE or to continue to pay Claimant the €0.44 feed-in tariff for 12 years118, 

and to grant the license for Alfa.119 

106. In case the Tribunal finds Respondent liable for the breach of the B-C BIT, the 

Tribunal’s order of specific performance would interfere with Respondent’s sovereignty, 

as (1) sovereign discretion entitles Respondent to decide on remedies; (2) requested 

remedies are not viable and a (3) threatened use of force would be illegal. 

1. Specific performance is not a primary remedy 

and the choice of remedies lies within the 

sovereign discretion of Respondent 

107. Respondent asks this Tribunal to deny Claimant’s request for specific performance, as 

Respondent has the right to decide which remedy, either monetary damages or specific 

performance, is going to select. 

108. This line of reasoning has been followed by the Goetz v. Burundi tribunal. In issuing 

its award, the tribunal offered Burundi two options. First, the tribunal gave Burundi the 

option of paying fair and adequate compensation for the termination of a license. Second, 

the tribunal gave the option of abrogating a Ministerial Order and reinstating the license. 

The tribunal expressly noted that the ultimate decision among the options given was a 

matter left to the sovereign discretion of Burundi. In this case, the tribunal imposed a 

deadline of four months for Burundi to make its decision or be financially liable under 

international law.120 
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109. As explained by the arbitrator in LIAMCO v. Libya, restitution in kind is not frequent 

in international law; given that an order of such restitution would severely interfere with 

State sovereignty.121 

110. One of the problems in establishing the primacy of restitution lies in the large gap 

between practice and theory.122 The case which includes the most famous affirmation of 

primacy, the Chorzow Factory Case, is itself a symbol of this 

111. There is no support for the proposition that  restitution was the primary remedy in 

international law available at the option of the injured state, as concluded in BP v. Libya 

after an examination not only of the jurisprudence of judicial and arbitral decisions but also 

state practice in the area of expropriation.123 

112. The Occidental v. Ecuador I tribunal found that ordering specific performance would 

constitute a reparation disproportional to its interference with the sovereignty of the State 

when compared to monetary compensation,124 and concluded that claimants have not 

established a strongly arguable case that there exists a right to specific performance where 

a natural resources concession agreement has been terminated or cancelled by a sovereign 

State. The view of the Tribunal was that no such right exists.125 

113. Non of the “great oil arbitrations”, except the TOPCO v. Lybia panel, awarded relief 

other than monetary damages as a result of expropriation.126The “great oil arbitrations” 

cases are: Petroleum Development Limited v. Sheikh of Abu Dhabi; Saudi Arabia v. 

ARAMCO; Sapphire International Petroleum Ltd v. National Iranian Oil Co.; BP v. Libya; 

TOPCO v. Libya; LIAMCO v. Libya; and Kuwait v. AMINOIL.127 

                                                 
121 LIAMCO v. Libya, p 124 
122 Gray, p. 416  
123 Gray, p. 415; BP v. Libya, p. 154 

124 Occidental v. Ecuador I, ¶ 84 

125 Occidental v. Ecuador I, ¶ 86 
126Kinsella & Rubins, p.437 
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114. Problems of effectiveness in relation to restitution are of closely related to the 

difficulty of ordering specific performance against a state. Compensation has become the 

most common remedy that international tribunals consider and award in investor-state 

disputes.128 

115. As case law has already settled, an order of specific performance against 

Respondent´s will would interfere with its sovereignty and is not a primary remedy in 

international investment law.    

2. Remedies requested by Claimant are not viable 

116. Remedies requested by Claimant are not viable because (A) annulment or enactment 

of legislative measures is not an available remedy in investor-state arbitration; (B) payment 

of the 0,44 Kw/h FIT would qualify as unlawful state aid under EU law; and (C) the 

Tribunal is not empowered to order the review of the application for Alfa’s license or the 

issuance of it. 

A. Annulment or enactment of legislative measures 

is not an available remedy 

117. Respondent has legislative sovereignty as well, and cannot be forced to modify or 

annul the LRE. 

118. Sovereignty is defined as: 

“the supreme, absolute, and uncontrollable power by which any independent state is 

governed; supreme political authority; the supreme will; paramount control of the 

constitution and frame of government and its administration; the self-sufficient source 

of political power, from which all specific political powers are derived; the 

international independence of a state, combined with the right and power of regulating 

its internal affairs without foreign dictation”.129 
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119. When analyzed, a division of sovereignty includes its legislative side. Consequently, 

sovereign states have the power to make new laws, and to correct and repeal the old without 

foreign dictation.130   

120. In the decision on provisional measures in Occidental vs. Ecuador I the tribunal 

refused to issue the requested provisional measure, which requested to annul the Caducidad 

decree and restore claimant´s rights under the participation contract to explore and exploit 

oil. 131  

121. According to the LG&E v. Argentina I Tribunal, the re-establishment of the pre-crisis 

tariff regime (as requested remedy) would imply modification of the current legal situation 

by annulling or enacting legislative and administrative measures that make over the effect 

of the legislation in breach. The tribunal decided it cannot compel Argentina to do so 

without a sentiment of undue interference with its sovereignty. Consequently, the Tribunal 

arrived at the conclusion that only compensation could be awarded.132  

122. The CMS v. Argentina tribunal held that due to the complex issues associated with 

the crisis in Argentina, it would be utterly unrealistic to order to turn back to the regulatory 

framework existing before the emergency measures were adopted.133 In the case at hand, 

the complex issue is that the whole renewable energy support scheme was unsustainable134 

and it would be unrealistic to order to turn back to an unsustainable regulatory framework. 

123. In Goetz v. Burundi, the Tribunal offered Burundi two options: pay fair and adequate 

compensation for termination of license or reinstate the license. The matter was left to 

sovereign discretion of Burundi, who eventually did both.135 
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124. Repealing the amendment to Article 4 of the LRE would imply the amendment of 

this norm and consequently, if the Tribunal orders this remedy, Respondent’s legislative 

sovereignty would be affected. 

B. Payment of the €0,44 FIT would qualify as 

unlawful state aid under EU law  

125. Re-establishment of the € 0.44 FIT for 12 years may be qualified as unlawful state 

aid by the EC. 

126. Art. 108 of the TFEU states that if after giving notice to the parties concerned to 

submit their comments, the EC finds that aid granted by a EU member state or through EU 

member state resources is not compatible with the internal market, or that such aid is being 

misused, it shall decide that the member state concerned shall abolish or alter such aid. 

127. Any aid granted by a EU member state or through state resources in any form 

whatsoever which distorts or threatens to distort competition by favoring certain 

undertakings or the production of certain goods shall, in so far as it affects trade between 

member states, be incompatible with the internal market.136  

128. The possibility to investigate cases of state aid has been used by the DG Competition 

Authority (part of the EC) in order to investigate the Micula v. Romania award.  The 

outcome of the investigation concludes the illegality of the ICSID award as it allegedly 

infringes EU state aid rules.137 In 1998 Romania set up a state aid scheme, which was to 

remain in place for 10 years, starting from the date a region was officially designated as 

beneficiary of this aid. Romania abolished this scheme in 2005, since the incentives under 

the scheme were deemed to be incompatible operating aid. By revoking an investment 

incentive four years prior to its scheduled expiry, Romania had infringed the Romania-

Sweden BIT. The tribunal ordered Romania to compensate the claimants for not having 

benefitted in full from the scheme.138 The tribunal also rejected the respondent's objection 
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related to the remedy of restitution sought by the Claimants, ruling that the Tribunal had 

powers to order restitution both under the ICSID Convention and the BIT.139 According to 

the EC, the revoked investment incentive scheme selectively favored certain investors and 

was therefore deemed to be incompatible with EU state aid rules. By paying the 

compensation awarded to the claimants, Romania actually grants them advantages 

equivalent to those provided for by the abolished aid scheme. The EC has therefore 

concluded that this compensation amounts to incompatible state aid and has to be paid back 

by the beneficiaries.140 

129. If the Tribunal orders Respondent to compensate Claimant by applying the €0,44 FIT, 

Respondent actually will grant them advantages equivalent to those provided for by the 

abolished aid scheme, in violation of the TFEU state aid rules. 

C. The Tribunal cannot order Respondent to grant 

the license for Alfa  

130. The Tribunal cannot order Respondent to grant a license for Alfa.  

131. In the ICSID case of Amco v. Indonesia the tribunal held that it could not substitute 

itself for the Indonesian Government, in order to cancel the revocation and restore the 

license, and that it was more than doubtful that this kind of restitutio in integrum could be 

ordered against a sovereign state.141 

132. In the case at hand, if the Tribunal issues this license with the €0,44 FIT, it would 

violate EU law state aid rules, as indicated above, and it would imply an inadequate 

substitution of the BEA’s powers. 

II IF THE TRIBUNAL FINDS RESPONDENT LIABLE, THE 

TRIBUNAL ONLY HAS POWERS TO ORDER PAYMENT OF DAMAGES 
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133. If the Tribunal finds Respondent liable, the Tribunal should order Respondent to pay 

damages as indicated in “Arguments on the valuation of damages” of this memorial. 

ARGUMENTS ON THE VALUATION OF DAMAGES 

I THE TRIBUNAL SHOULD REFUSE TO VALUATE CLAIMANTS 

ASSETS USING THE DCF METHOD AND, ALTERNATIVELY CORRECT 

AND REDUCE CLAIMANT’S CLAIM FOR DAMAGES  

134. Respondent submits that (1.) the Tribunal cannot grant damages for the licensed 

projects since they are not a going concern, subsequently; (2.) if the Tribunal chooses to 

refuse DCF valuation, Kovič alternative for the 12 Projects wasted investment valuation 

ignores significant potential mitigation, and; (3.) damages related to the 40 Final Projects 

cannot be granted as they lack substantial evidence. (4.) Alternatively, Claimant’s entire 

investments have to be discounted to equity and calculated to a generic simple PJI. 

1. The Tribunal cannot grant damages for the 

licensed Projects since they are not a going 

concern 

135. In order to apply the DCF method of valuation, the asset or firm being valuated has 

to be a going concern.142 A going concern is defined as: 

“[A]n enterprise consisting of income-producing assets which has been in operation for a 

sufficient period of time to generate the data required for the calculation of future income 

and which could have been expected with reasonable certainty, if the taking had not occurred, 

to continue producing legitimate income over the course of its economic life in the general 

circumstances following the taking by the State.”143 

136. Projects that do not count with enough past performance record have to be 

compensated on book value. 144 They cannot be valuated using DCF as if they were a going 

                                                 
142 Benvenuti & Bonfant v. Congo, ¶ 4.78; AAPL v. Sri Lanka, ¶103-105; Southern Pacific Properties 
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143 World Bank Guidelines, Chapter IV, Art. 6. 
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concern.145 Tribunals have refused to qualify a company as a going concern and therefore 

rejected the DCF method, on already operating assets, since there was not enough 

information and the calculations would be too speculative. 146 Even more so, assets that are 

not operating yet cannot be qualified as a going concern and valuated using the DCF 

method. 147 If the asset being valuated has not operated long enough148, did not generate 

profit149 or has not even started to operate150, any award based on future profitability would 

be “wholly speculative”. 151 The evaluation by the Tribunal cannot be based on expected 

earnings. 152 

137. The reasoning behind this requirement is that the Tribunal has to count with enough 

information related to the performance of the specific asset being valuated in order to apply 

DCF.153 This method, based on projected future cash flows, has been rejected several times 

because of the excessive speculation it would imply.154 

138. In this particular case none of the Entire Projects are a going concern. Respondent 

sustains that, (A.) Alpha is not a going concern because of the lack of profit and consistent 

information; (B.) Beta is not a going concern since it has not operated long enough, and; 

(C.) The 12 Projects are not a going concern since they have not even started to operate. 

A. Alpha is not a going concern because of the lack 

of profits and consistent information 

139. The requirement of past performance is not enough. To qualify an asset as a going 

concern and project profits to the future, this project had to be able to produce profits in the 
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past.155 Otherwise a projection based on expected revenues, for an asset that has generated 

no profit whatsoever, would be too speculative.156 

140. The Tribunal at Benvenuti & Bonfant v. Congo applied a similar reasoning, since it 

refused to valuate the mineral water company as a going concern.157 This company had not 

been able to demonstrate its ability to generate profit and the Tribunal considered the 

valuation could not be based on expected earnings.158 Also the Tribunal at AAPL v. Sri 

Lanka considered that as the company had not demonstrated its ability to keep itself 

commercially viable and generate revenues, future profitability could not be calculated.159 

141. In the present case, Vasiuki’s own documents show it is not possible to accurately 

forecast the performance of Alpha Project. 160 This project incurred in an overrun of more 

than 50% of the estimated construction costs and operated at only 12.1% of design capacity 

versus Claimants projection of 21%.161 Kovič projects future revenues as if none of these 

problems exist and ignores the fact that not even Vasiuki had been able to forecast the 

performance and profitability of Alpha.162 Even more, Vasiuki almost decided to end Alpha 

as it had only generated heavy loss due to defects in the installation, delays and huge budget 

overruns. 163 

B. Beta is not a going concern since it has not 

operated long enough 

142. In order to consider an investment a going concern, it should have been operating for 

an enough amount of time to allow reasonable future income projections. Different amounts 

of time have been considered reasonable.164 The minimum period of time required by 
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Tribunals usually varies between two and five years of presence in the market.165 This 

minimum operating time is required in order to reasonably establish, with a certain degree 

of certainty, the future profitability of the asset.166 

143. A resoning smilar to the case at hand was the one at Tecmed v. Mexico.167 The 

Tribunal rejected the application of the DCF method since the asset had been operating for 

merely two years and the projection had to be made several years ahead. 168 

144. In this particular case, similar problems arise when applying DCF. Beta project had 

been operating for merely two years until the date of the breach and the projection is to be 

made twelve years ahead.169 Therefore basing its valuation on future cash flows would be 

speculative. 

C. The 12 Projects are not a going concern since 

they have not even started to operate 

145. Assets that have not started to operate are by rule compensated by book value and not 

by applying DCF.170 Otherwise the calculation would be too speculative.171 Considering 

that the DCF method was rejected by Tribunals that counted with minimum past data172, 

even more it should be rejected if there is no past information at all.173 

146. An identical reasoning was applied in the Metalclad v. Mexico case where the 

Tribunal refused to grant damages based on DCF valuation.174 The landfill was never 

operational and subsequently, there was no past data related to its performance. 175 Counting 
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with no past data related to the specific asset being valuated, any calculation based on future 

data (DCF) would be wholly speculative. 176 

147. In the case at hand, the 12 Projects are still not operative, hence they lack of any past 

information to support future cash flow calculations. Professor Kovič and Claimant are 

assuming that the projects will be developed with no construction problems, delay, overruns 

or any of the demonstrated problems that plagued the Alpha Project.177  These projections 

are not only “wholly speculative” but also ignore the demonstrated problems the Projects 

could have, resulting in an over-optimistic and surreal representation of the future. 

Therefore, Kovič option b) for the 12 Projects has to be rejected by the Tribunal. 178 

2. If the Tribunal chooses to refuse DCF 

valuation, Kovič alternative for the 12 Projects 

wasted investment valuation ignores significant 

potential mitigation 

148. When referring to the frustration of legitimate expectations, its consequence is the 

compensation of ‘negative interest’ incurred.179  This refers to reasonable costs incurred by 

the claimant in appropriate confidence in and reliance on legitimate governmental 

assurances, and not in ‘positive interest’.180 The negative interest compensation includes 

the expenditures the Claimant made in reliance to governmental assurances.181 When 

granting this negative interest, the Tribunal has to avoid over-compensating Claimant. 

Otherwise this would result in unjust enrichment and possibly in an excess recovery.182 

149. This is reasonable since by compensating the negative costs incurred by the Claimant, 

the State would not be compensating Claimant based on mere expectations but on actual 
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losses.183 This compensation has to be reduced by compensation-reducing factors184 such 

as potential mitigation of losses. 

150. In this particular case, Kovič’s reasoning to grant damages based on wasted 

expenditure is correct, but he incurred in an error by ignoring possible potential 

mitigation.185 This potential mitigation arises from the actual value of the land and 

equipment that is still in possession of Claimant. If the Tribunal finds Respondent liable for 

damages, it should compensate the expenditures incurred by Claimant, reduced by the 

actual value of the expenditures still in possession of Claimant taking potential mitigation 

into account. 

3. Damages related to the 40 Final Projects cannot 

be granted as they lack substantial evidence 

151. As a general rule, burden of proof related to damages claims lies on the Claimant. 186 

Claims that do not sufficiently prove the existence of damages have to be rejected by the 

Tribunal. 187 Even more, if the only evidence is a business plan, these have been found to 

be optimistic by nature and not a serious indication of the value of a venture. 

152. This point of view is reasonable, as a Tribunal cannot compensate damages based on 

inexistent facts. 188 Business plans are already optimistic by nature. 189  Basing an award on 

business intentions that have not even materialized into business plans and that have not 

been sufficiently proven would be an example of excessive speculation. 

153. In relation to the 40 Final Projects, Claimant has only provided a witness statement 

of a local manager.190 No other proofs have been brought forward.191 There is no record of 
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the intention to build the 40 Final Projects.192 Granting damages based only on a witness 

statement who is an employee of the Claimant would result in unsupported speculation. 

4. Alternatively, Claimant’s entire investments 

have to be discounted to equity and calculated 

to a generic simple PJI 

154. Assuming the Tribunal considers that the assets being valuated are a going concern 

and they choose to apply the DCF method as proposed by Professor Kovič, Respondent 

asserts that (A.) all projects subject to DCF valuation have to be discounted to equity; (B.) 

PJI should be generic, and; (C.) PJI has to be calculated as simple interest. 

A. All projects subject to DCF valuation have to be 

discounted to EQUITY. 

155. There are two ways to use cash flows for a DCF valuation, free cash flow to the firm 

(FCFF) and free cash flow to equity (FCFE). 193 FCFF uses cash flow available to debt and 

equity holders, while FCFE uses cash flows available to equity holders only. 194 When using 

FCFF, all inputs are based on account figures calculated before interest is paid to the debt 

holders.195 On the other hand, when using FCFE all inputs are based on figures where the 

interests have already been deducted.196 As a consequence, when using FCFF, cash flows 

have to be discounted to WACC (a discount rate that includes both debt and equity), while 

when using FCFE, cash flows have to be discounted to equity. 197 

156. There is no moot point on this matter, given that either FCFF is discounted to WACC 

or FCFE is discounted to equity. Therefore if FCFE were discounted to WACC, the cash 

flows from which the debt and interests have been deducted would suffer a double 
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deduction.198 The Tribunal has to apply consistently either FCFF or FCFE, and use 

accordingly the corresponding discount rate.199 

157. In CMS v Argentina, the Tribunal made the same distinction between FCFF and 

FCFE. The Tribunal decided to apply FCFE as it considered that under FCFF values would 

necessarily be larger since WACC implicitly assumes that shareholders and creditors will 

receive a proportional share. In this line of reasoning, the Tribunal discounted the future 

free cash flows to equity. 

158. In the case at hand, Professor Kovič has also discounted FCFE but has incurred in a 

fundamental error when applying WACC as discount rate.200  This mistake, as pointed out 

by expert Priemo201, is easily fixed by replacing the discount rate from WACC to equity, 

the correct discount rate when using FCFE. Therefore, the Tribunal should correct this gross 

mistake by discounting FCFE and not to WACC. 

B. PJI (pre judicial interest) should be generic 

159. When calculating PJI, the proper approach is to do so by applying a generic rate of 

interest, such as the borrowing rate payed by the investor when it incurred in financing 

charges202. Awarding interest at the investor’s borrowing rate furthers the principle of fully 

compensating the investor for all damages directly resulting from the host country’s 

actions203.   

160. The reason for this is that generic rates reflect, in a realistic way, the options available 

to the investor, had it received the delayed payment generated from the foregone 

investment.  

161. This principle is well-recognized by arbitral tribunals. In National Grid v. Argentina, 

the claimant sought compensation for investments made in the Argentinean electrical power 
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industry, following privatization measures introduced by Argentina in 1989 and 1991. The 

British company claimed that the measures taken by Argentina in 2002, as a result of the 

economic crisis which hit the country, had resulted in the breach of the FET and FPS 

standards.  

162. With respect to interest, the tribunal found appropriate and realistic to assume that the 

claimant would have applied the sums received either to eliminate existing debt or to avoid 

incurring in additional debt.  Therefore, the tribunal found that the appropriate interest rate 

to be applied should be a generic interest rate, which the claimant would have paid to 

borrow sums of money for the investment.  

163. In the present case, Claimant payed a 5% borrowing rate when it incurred in financing 

charges204. Therefore, if  PJI was to be added, we request the Tribunal to apply the 5% 

generic rate which Claimant would have paid for existing or future debts related to the 

investment. 

C. PJI has to be calculated as simple interest 

164. It is a settled principle that arbitral tribunals must apply simple interest in damages 

calculations205. Simple interest is calculated on the principal owed. The interest owed for a 

certain period does not merge with the principal and become part of the base upon which 

future interest is calculated206. Application of simple interest is necessary in order to ensure 

that the compensation is not out of proportion with the actual loss incurred by the 

claimant207. 

165. The reason behind this position is that arbitral tribunals must comply with the full 

compensation principle. By applying compound interest, the calculation of compensation 

overrides the damages suffered by the claimant, leading to an over-compensated reparation 

and therefore to a breach of full compensation principle208. 
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166. In CME v. Czech Republic, this consideration influenced the decision on interests. 

The tribunal declined to award compound interest on the understanding that the calculation 

of compensation itself already fully reimbursed the claimant for the damages suffered. 

Awarding simple interest compensated the loss of use of the principal amount of the award 

for the period of delay209. 

167. Respondent argues that compound interest cannot be awarded in the present case. The 

loss incurred by Claimant will be fairly compensated provided that the Tribunal awards 

simple interest to the damages calculations. 

 

PRAYERS FOR RELIEF  

Respondent requests that the Tribunal: 

1. Finds that it has no jurisdiction and/or that the claims asserted by the Claimant are not 

admissible. 

2. In the event that the Tribunal does not grant Respondent’s first prayer for relief, find that 

Respondent has not violated the FET standard contained in Art. 2 (2) of the B-C BIT. 

3. In the event that the Tribunal does not grant Respondent’s first or second prayer for 

relief, deny Claimant’s request for specific performance. 

4. In the event that the Tribunal does not grant Respondent’s first, second or third prayer for 

relief, it should refuse to valuate Claimants assets using DCF or alternatively correct and 

reduce Claimants claim for damages. 

5. Find that Respondent is entitled to restitution by Claimant of all costs related to these 

proceedings. 
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