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STATEMENT OF FACTS 

1. The Republic of Barancasia is Respondent in the present case. Claimant is Vasiuki LLC, a legal 

entity incorporated under the laws of the Federal Republic of Cogitatia (‘Cogitatia’). 

2. In 1998, Respondent and Cogitatia concluded the BIT. The BIT entered into force in 2002. 

3. On 1 May 2004, both Respondent and Cogitatia joined the EU, thereby making all of their 

Intra-EU BITs to be obsolete. Subsequently, Respondent adopted internal Resolution to 

formally resolve to terminate all its Intra-EU BITs on 11 December 2006. 

4. On 29 June 2007, Respondent notified Cogitatia of its intention to terminate the BIT. Cogitatia 

confirmed the termination notification on 28 September 2007. 

5. In May 2009, Claimant launched an experimental solar project called Alfa which was 

operational on 1 January 2010. Alfa suffered from heavy loss due to defects in the installation, 

delays and huge budget overruns.  

6. In May 2010, Respondent adopted the LRE, which aimed at encouraging the development of 

renewable energy technology, improving security and diversification of energy supply as well 

as protecting the environment. The Regulation grants 12 years duration fixed feed-in tariff for 

projects that have been given license by BEA. BEA announced €0.44/kWh as the fixed feed-

in tariff on 1 July 2010.  

7. Installing its second photovoltaic project called Beta, Claimant applied for licenses for both 

Alfa and Beta concurrently on 25 August 2010. BEA granted the license to Beta while rejected 

Alfa application since the fixed feed-in tariff under the LRE regime does not apply 

retroactively. 

8. During 2011, a ground-breaking technology was developed making solar panels substantially 

cheaper to manufacture, thus dramatically reducing the costs of development. This situation 

created unfair windfall profits for photovoltaic energy producers and resulted in 

unsustainability due to explosive 7000 new applicants applying for the LRE license. 

9. Beta became operational on 30 January 2011, while Claimant’s 12 new projects received their 

licenses on 1 July 2012, thereby permitting Claimant to invest in necessary equipment and 

commence construction.  
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10. National strikes organized by outraged teachers of Respondent took place vituperating the 

excessive subsidy scheme to solar panels energy investors in June 2012. 

11. Addressing its people’s concern, Respondent hold a private hearing in November 2012, 

whereby inviting certain representatives of industry and stakeholders, to review the so-called 

unsustainable subsidy scheme in energy sector and adopted the amendment to Article 4 of the 

LRE on 3 January 2013. 

12. The rejection of license for Alfa, followed by the amendment of Article 4 of the LRE were 

discreet measures taken in line with the circumstances and Respondent’s obligation both under 

national and international law. Consequently, Respondent challenges this arbitral proceeding. 
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SUMMARY OF ARGUMENTS 

1. JURISDICTION. This Tribunal possesses no jurisdiction over the present proceeding. First, 

the BIT had been legally terminated due to the fact that it is materially inconsistent with EU 

law. The BIT and EU law inconsistency lies in the overlapping exclusive jurisdiction of ECJ 

as well as several provisions that grant more privileges to Intra-EU investors within the BIT. 

Second, the BIT termination had been effectively carried out in accordance with international 

law. Respondent had followed the termination procedure specified within Article 65 and 67 of 

VCLT, annotating the acquiescence rendered by Claimant consenting impliedly toward such 

termination.  

2. MERITS. Shall this Tribunal finds that it has jurisdiction and rules on the merits of the case, 

Claimant submits that, first, Respondent’s actions were not in violation of the Fair and 

Equitable Treatment. Claimant cannot regard that there will be no alteration of law since that 

expectation is not legitimate and the FET protection is not akin to stabilization clause. 

Respondent did not act arbitrarily by rejecting license to Alfa since the Regulation did not apply 

retroactively. Respondent acted in a transparent manner by making publicly all reasons behind 

its policy to amend the Regulation. The fact that Respondent applied all the aforementioned 

measures justly and fairly indicates that it acted in good faith. Second, Respondent’s action is 

exempted under the defense of necessity, either under Article 11 of the BIT whereby the 

measures taken were to protect international peace and to safeguard its essential security; or 

Article 25 of ARSIWA, whereby the situation occurred was a grave and imminent peril towards 

Respondent’s essential interest, the measure taken was the only available solution, the measure 

taken did not harm international interests and Respondent did not contribute to the instability 

situation. Third, Claimant cannot request this Tribunal for restitution since such order will 

violate Respondent’s sovereignty as a State, it is disproportionate and if any, rescindment of 

law only for Claimant will violate the MFN clause. Consequently, compensation as the most 

effective and appropriate remedy shall be granted, if any damages are proven, only for the 

damages that have sufficient causal linkage with the wrongful acts. Therefore, the maximum 

amount payable only aggregates to €1,343,099.  
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ARGUMENTS ON JURISDICTION 

I. THIS TRIBUNAL DOES NOT POSSESS JURISDICTION IN THE PRESENT 

CASE 

1. This Tribunal does not possess jurisdiction in the present dispute as the BIT was effectively 

terminated. This was due to the fact that (A) it is materially inconsistent with EU law and 

(B) it had been lawfully terminated before Claimant’s investment commenced in 

Respondent’s territory.  

A. The BIT is materially inconsistent with EU law 

2. Claimant submits its case to this Tribunal by referring to Article 8 of the BIT which entered 

into force on 1 August 2002.1 Nonetheless, the BIT itself had been duly terminated due to 

its inconsistency with EU law, upon both Respondent and Cogitatia’s accession to EU on 

1 May 2004.2  

3. Article 351 of TFEU provides that if a Member State concluded some agreements before 

its accession, and those agreements are not compatible with EU law, the Member State 

shall take appropriate steps to eliminate those incompatibilities.3 Furthermore, Article 59 

of VCLT states that incompatibility with a later treaty is one of the reasons to terminate a 

treaty,4 whereby a treaty is considered incompatible if their obligations cannot be 

performed simultaneously.5 

4. In the present case, Respondent contends that such incompatibility lies within two grounds, 

namely (1) jurisdictional matter, as well as (2) substantial matter, which generally deviates 

from the common commercial policy6 mandated by EU law.  

1. Jurisdictional challenges in the BIT vis-à-vis EU law 

5. Claimant is misconceived in submitting the dispute to this Tribunal, because this dispute 

falls under the exclusive competence of ECJ. Article 267 of TFEU explicitly states that 

                                                           
1 Request for Arbitration, p. 3; PO. 2. 
2 Facts, ¶5. 
3 TFEU, Article 351. 
4 VCLT, Article 59. 
5 Villiger, p. 727. 
6 TFEU, Article 207; see also, Kaczorowska, p. 171. 
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ECJ shall have exclusive jurisdiction to give preliminary rulings over the interpretation of 

the treaties.7  

6. In submitting the dispute to this Tribunal, Claimant has by-passed the ECJ in a matter that 

is governed by TFEU,8 because this Tribunal exists outside of the EU legal order. This 

circumstance yields the inability to refer questions regarding EU law application to the ECJ 

as mandated by Article 267 of TFEU.9 Henceforth, due to the likelihood of EU law being 

ignored and misapplied without ECJ being able to correct these deficiencies,10 the 

arbitration clause under the BIT11 encroaches the primacy of ECJ under EU law.12  

7.  The fact that Respondent cannot perform its obligation under the BIT and EU law 

simultaneously is a solid evidence of the BIT and EU law incompatibility, thus justifying 

the BIT termination under Article 59 of VCLT and Article 351 of TFEU. 

2. Substantial challenges in the BIT vis-à-vis EU law 

8. Aside from jurisdictional incompatibility with EU law, several provisions in the BIT are 

incompatible in substantial matters. Respondent’s accession to the EU obligates it to enact 

measures in conformity with EU law which includes, inter alia, competition, state aid, and 

public procurement law that can substantially change its legal investment framework.13 

This is the case in which the EU state aid law prohibits certain treatment to certain investors 

that they would not have attained under normal market condition, such as the fixed tariff 

generated to energy supply,14 yet the retraction of such treatment will lead to the violation 

of FET or even expropriation clause within the BITs,15 without prejudice to Respondent’s 

arguments. 

9. In furtherance, the free transfer clause within the BIT also contradicts with EU law. Article 

6 of the BIT states that: 

“The Contracting Party shall guarantee the transfer of payments […] without any 

restriction and undue delay.” (Emphasis added) 

                                                           
7 TFEU, Article 267. 
8 Eilsmanberger, p. 405. 
9 Parish, p. 147. 
10 Eilsmanberger, p. 405. 
11 Annex No. 1, Article 8. 
12 Hindelang, p. 229. 
13 Hindelang, pp. 225-227. 
14 Hindelang, p. 225; Ryanair, ¶39. 
15 Eilsmanberger, p. 416. 
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10. A-contrario-ly, Article 75 of TFEU provides that the European Parliament and the Council 

can unilaterally enact measures to restrict free movement on capital pursuant to Article 67 

of TFEU.16 As ruled in ECJ cases involving Sweden and Austria, the ECJ found that the 

free transfer clause contained in both Sweden and Austria BITs would make measures 

provided in Article 75 of TFEU ineffective and thus infringe its obligation as a member of 

EU.17  

11. The guarantee of free transfer of capital without delay and restriction has ignored the fact 

that the free movement of capital is still subject to certain restrictions.18 Such clause would 

impair Respondent’s position to fulfill its obligation in respect of EU law, including anti-

money laundering directive.19  

12. Based on the aforementioned rationale, it is clear that it is impossible for Respondent to 

fulfill its obligation under the BIT without infringing its obligation under EU law and vice 

versa.20 Consequently, the fact that the BIT is materially incompatible with EU law as its 

obligations cannot be performed simultaneously, makes the BIT termination justifiable 

under Article 59 of VCLT.21  

B. The BIT was validly terminated 

13. As a matter of international law, Respondent contends that the BIT termination was valid 

by taking the ground of Cogitatia’s acquiescence. Article 54 of VCLT provides that a treaty 

may be terminated at any time with the consent of all parties.22 While Cogitatia has never 

given expressed consent to the BIT termination, by virtue of its silence, it has acquiesced 

to such termination and the procedure thereto. 

14. Acquiescence is defined as ‘passivity and inaction on foreign claims that, according to CIL, 

usually call for protest to assert, preserve, or safeguard rights. The result is that binding 

legal effect is given to silence and inaction.”23 For a party to be considered to acquiesce, its 

                                                           
16 TFEU, Article 67. 
17 Commission v. Sweden, ¶37; Commission v. Austria, ¶36. 
18 Directive 2005/60; Moens and Trone (eds), pp. 137-139. 
19 Directive 2005/60. 
20 Lavranos. p. 286. 
21 Villiger p. 402, 727; Dörr, et al, p. 511. 
22 VCLT, Article 54.b. 
23 Black’s Law Dictionary (9th Ed.), p. 26. 
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behavior must be coherent and consistent, thereby a single action is insufficient to 

accurately determine if a party has acquiesced.24 

15. Respondent notified the Cogitatian government about its intention to terminate the BIT on 

29 June 200725 and Cogitatia replied on 28 September 200726 to confirm that it has received 

the termination notification. This shows that Cogitatia is aware of Respondent’s intent to 

terminate the BIT. Respondent subsequently tried to contact Cogitatia to confirm the BIT 

termination, even as late as 2010, but Cogitatia remained silent.27 Additionally, Cogitatia 

has never officially confirmed the termination of its other existing intra-EU BITs,28 which 

further shows the consistency of its behavior. Hence, it has been regarded to acquiesce to 

the termination under the circumstances established by international law.  

16. In furtherance, Respondent had properly followed the procedure of treaty termination set 

forth under VCLT, in which Respondent and Cogitatia are parties to. 29 Article 65 of VCLT 

provides that, if no party has made no objection within a period of three months, the party 

making the termination claim may carry out the termination procedure as prescribed in 

Article 67, in which the termination is justified to be declared.30  

17. As established abovementioned, post the notification for termination in 2007 Cogitatia had 

made no objection or contention with regard to the BIT termination, thereby justifying 

Respondent’s action in declaring the BIT to be terminated effectively after the 3 months 

period had lapsed.  

18. Countering Claimant’s objection with regard to the impossibility of the BIT termination 

prior to its initial ten years period, Respondent contends that it had accurately followed the 

procedure underlined in Article 13 of the BIT. Article 13 only annotates the obligation to 

notify and subsequently termination can take effect after 12 months from the notification.31 

It makes no mention of consent, therefore it will be justifiable for Respondent to assert that 

the effective date of the BIT termination to be 12 months after 29 June 2007, which is 30 

June 2008. 

                                                           
24 Dörr, et al, p. 771. 
25 Annex No. 7.1. 
26 Annex No. 7.2. 
27 Facts, ¶24. 
28 PO. 2, ¶3. 
29 PO. 2, ¶5. 
30 VCLT, Article 65. 
31 Annex No. 1, Article 13. 
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19. Having established the aforementioned reasons, Respondent sees no default in carrying out 

the BIT termination both under International law as well as the circumstances under the 

BIT. Henceforth, it is Respondent’s contention that this Tribunal shall adjudge and declare 

that Claimant’s submission in respect of this Tribunal’s jurisdiction to be inadmissible and 

this Tribunal has no jurisdiction over the present dispute. 
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ARGUMENTS ON THE MERITS 

II. RESPONDENT HAS ADHERED TO FET UNDER ARTICLE 2.2 OF THE BIT 

20. Respondent refutes the claim that it has breached its obligation under Article 2.2 of the 

BIT. In the present proceeding, Respondent submits that (A) the BIT renders the protection 

of FET, which is not akin to the one under stabilization clause, and (B) this Tribunal shall 

apply MST in interpreting the FET clause. Nonetheless, regardless of the standard 

applicable to define FET, (C) Respondent still did not breach any of those standards.  

A. The BIT provides FET protection clause instead of stabilization clause 

21. Respondent submits that the provision to guaranteeing fair and equitable treatment should 

not be conflated with stabilization clause in an investment agreement. Stabilization clauses 

are provisions that accommodate the risk of regulatory changes for investors.32 It is 

designed to make new laws or regulatory changes inapplicable to particular investment 

project or providing compensation, should the regulations applied to investors.33 On the 

other word, it is most closely linked with the grant of legitimate expectation over unaltered 

law to those particular investors.34  

22. In AES35, the tribunal went on to say that the duty to provide a stable environment is not to 

be confused with stabilization clause, noting that: 

“[…] the stable conditions that the ECT mentions relate to the framework within which 

the investment takes place. Nevertheless, it is not a stability clause. A legal framework 

is by definition subject to change as it adapts to new circumstances day by day and a 

state has the sovereign right to exercise its powers which include legislative acts.” 

(Emphasis added) 

 

23. It is thus clear that the establishment of stabilization clause shall be upon an explicit 

wording encompassing State’s guarantee not to change the relevant law.36 Since none of 

those guarantees is contained within the BIT, the protection granted under the BIT is FET 

instead of stabilization clause.  

                                                           
32 Gehne and Brillo, p. 1. 
33 Hirsch, p. 5. 
34 Gehne and Brillo, p. 12. 
35 AES, ¶9.3.29. 
36 AES, ¶9.3.25. 
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B. The applicable FET standard shall be MST 

24. Respondent submits that Article 2.2 imports the MST. As explained in Neer,37 this standard 

entails a prohibition on States to impair Claimant’s investment by conducting ‘egregious’ 

or ‘shocking’ conduct that every reasonable and impartial man would readily recognize its 

insufficiency. 

25. Aside from the Neer standard, EU Resolution has set this standard on the basis of treatment 

level established by CIL.38 Because EU members cannot derogate from EU rule between 

themselves, this resolution shall prevail.39 Since the broad interpretation of FET would 

render a meaningless interpretation of a treaty,40 this Tribunal shall follow the well-

established standard under CIL, namely MST.  

26. Even if the standard has been evolved, as pointed out in Thunderbird,41 the threshold for 

finding a violation of MST remains high, in which the conduct must be a ‘gross denial of 

justice or manifested arbitrariness which will egregiously impair investor’s rights’.  

Adopting this threshold for a breach of FET, none of Respondent’s conduct was egregious 

or shocking in nature toward Claimant, thus no infringement could be said to have occurred.  

C. Regardless of any applicable standard of FET, Respondent still did not breach 

the FET 

27. Irrespective of the applicable standard of FET under Article 2.2 of the BIT, Respondent 

submits that it did not breach its obligations. UNCTAD42 explains that at the development 

of FET obligation, it requires certain standard in which a State may conduct improper and 

discreditable act, inter alia, manifest arbitrariness, denial of justice and due process, as well 

as impairment of investors’ legitimate expectations.  

28. Respondent maintains that the elements of FET within common arbitral practices have not 

been breached. By conducting amendment to LRE, (1) Respondent’s action was not 

                                                           
37 Neer, pp.  61-62. 
38 European Parliament Resolution, p. 4 ¶19. 
39 Electrabel, Decision on Jurisdiction, ¶4.186. 
40 El Paso Decision on Jurisdiction, ¶73; Pan American, Decision on Preliminary Objections, ¶105. 
41 Thunderbird, ¶194. 
42 UNCTAD: Fair and Equitable Treatment, p. 62; Hirsch, pp. 7-8. 
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arbitrary, (2) Respondent was transparent in the amendment process and (3) Respondent 

did not violate Claimant’s legitimate expectation. 

1. Respondent’s action was neither arbitrary nor unreasonable 

29. Respondent contends that its action in amending the LRE was a reasonable one. 

Arbitrariness is defined as a decision that is based on “individual discretion […] founded 

on prejudice or preference rather than on reason or fact”,43 thereby forming two elements 

to establish its existence, namely a rational policy and reasonableness of the State action in 

relation to the policy.44 In this case, the decision not to grant Project Alfa license under the 

LRE was not an unreasonable decision, since the Regulation does not apply retroactively.45  

30. The wording ‘existing capacity’ within Article 5 of the LRE46 cannot not be read idly, yet 

should be comprehended in a whole, which entangles: 

“existing capacity […] from renewable energy sources may be developed or new 

capacity […] at a new facility may be installed only upon obtaining a license from the 

BEA”. (Emphasis added) 

 

31. It is clearly annotated that the word ‘existing’ does not imply the retroactive effect of the 

law at all, instead it will only be able to apply if such projects are granted license from the 

BEA under the LRE. It is not the case that Respondent intentionally did not grant the license 

to Project Alfa, but it is the fact that Project Alfa was not established under the LRE 

coverage, thus it was not entitled to the fix feed-in tariff under the LRE regime. 

32. Project Alfa was launched in 200947 and became operational on 1 January 201048. 

Meanwhile the LRE was enacted in early 2010,49 which was assuredly after Project Alfa 

had effectively operated. Therefore, due to its non-retroactive effect, the LRE cannot be 

applicable toward Project Alfa. For that reason, Respondent’s act cannot be qualified as 

arbitrary. 

                                                           
43 Occidental, ¶162; Lauder, ¶221. 
44 AES ¶103.7. 
45 Facts, ¶22. 
46 Annex No. 2, Article 5. 
47 Facts, ¶12. 
48 Facts, ¶13. 
49 Facts, ¶13. 
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33. In addition, the fact that no legislative provisions allowing retroactive laws50 and no license 

has been given to other projects prior to the LRE enactment,51 are strong evidences to 

espouse that Respondent possesses no bad faith, especially with respect to Claimant’s 

investment.  

2. Respondent has acted in a transparent manner by providing adequate due 

process 

34. Claimant argues that Respondent has acted non-transparently by not providing adequate 

due process.52 However, the fact that Claimant was not invited had no correlation to the 

transparency element under international investment law. Vandevelde explains that lack of 

transparency occurred where the state failed to disclose the rules to be applied, or failed to 

disclose the reasons for measures that it had taken. 53  

35. In the present case, Respondent has made publicly the reason it adopted the measure to 

amend Article 4 of the LRE, which was a discreet policy considering the risk of unfair 

windfall within the renewable energy regime.54 Thus, it has acted in a very transparent 

manner by not concealing any information with regard to such policy. 

36. With regard to Claimant’s absence in the private hearing, it is a prudent decision of 

Respondent, whereby it only invites certain stakeholders of the renewable energy which 

will be significantly affected. It is within Respondent’s full discretion to invite both national 

entrepreneurs and significant foreign investors to take part in the private hearing.55 Since 

Claimant was not considered as significant investor in Respondent’s territory, 56 it was not 

included as the invitee. Therefore, Respondent deems that its measures have been pursued 

in transparent manner. 

3. Claimant’s expectations are not legitimate 

37. Respondent argues that warrant of unaltered laws has never been a legitimate expectation 

that Respondent conceded to any investors, including Claimant. Legitimate expectations 

                                                           
50 PO. 2, ¶19. 
51 PO. 2, ¶14. 
52 Request for Arbitration, p. 5 ¶6. 
53 Vandevelde, pp. 83-84. 
54 Facts, ¶28; PO. 3, ¶3. 
55 PO. 3 ¶5; Facts, ¶34. 
56 PO. 3 ¶18. 



 

13 
 

can be illustrated by the situation in which the host State’s conduct creates reasonable 

expectations where the investors would have relied upon.57  

38. Such grant of expectation can only be legitimate if it is expressly vocalized. As emphasized 

in Micula, the Tribunal viewed that the assurance or representation must be contained in 

the contract, or otherwise stated explicitly, and to assess legitimate expectation, it must be 

undertaken in consideration of all the surrounding circumstances.58 

39. Article 3 of the LRE denotes as follow: 

“A renewable energy provider, […] is entitled to feed-in tariff calculated and 

announced by Barancasia Energy Authority for the duration specified by the Law on 

Renewable Energy” 59 (Emphasis added) 

 

40. From the wordings, we can see that the feed-in tariff would possibly change since it is 

subject to the BEA determination. As none of the Regulation grants the assurance the 

Regulation will be unchanged, Claimant should have been reasonably aware of any possible 

alteration in respect of the provisions in the Regulation.  

41. The aforementioned change was also part of the business risk in which every investor is 

assumed to have been conscious of.60 This is in line with the tribunal reasoning in 

Parkerings, whereby annotating that the protection of legitimate expectation does not 

deduct the fact that certain circumstances are not inclusive within that protection as of 

business risk.61 Bearing this rationale, the tribunal concluded that the law changes in 

Lithuania were not illogical, unfair and inequitable, thus did not amount to breach of 

legitimate expectation. 

42. As an investor, Claimant should have been logically sensible of the changes of 

circumstances within business sphere,62 so that it is prepared for any reasonable legislation 

alteration. Due to the development of ground-breaking technology which drastically 

plunges the cost of development, Respondent found no reason to keep the Photovoltaic 

Projects being subsidized by a considerably high amount of tariff. This circumstance led to 

                                                           
57 Thunderbird, ¶¶147-8.  
58 Micula, ¶669. 
59 Annex No. 3, Article 3. 
60 LG&E Liability Decision, ¶130. 
61 Parkerings, ¶¶332-5.  
62 Parkerings, ¶335-6; Asqari, p. 1912. 
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its discretion to eventually change the law, which is a legitimate action under international 

law, recalling its sovereign rights as a State.63 Consequently, it is Respondent’s argument 

that the amendment was solely a normal business risk, namely the risk of non-payment.64  

43. In furtherance, the fact that Respondent and Claimant was in transition to be part of EU,65 

also espoused the notion of the high possibility for the law to be changed. With its 

supranational authority, all EU’s members are subject to its regulation, thereby granting no 

assurance for any unchanged national legislation within EU’s member States,66 including 

the one in Respondent’s territory. Therefore, Respondent contends that this is something 

that Claimant should have reasonable known beforehand, thereby nullifying its claim on 

legitimate expectation infringement.   

44. It is usually the case in which illegitimate conditions was defined as the condition where 

the host State does not have any commitment or guarantee to protect its framework by 

changing the regulation repeatedly.67 While in this case, the law had only modified once 

due to the circumstance which cannot be controlled by Respondent, specifically the 

condition which led to economic crisis, a further substantiated argument under the next 

claim. For the aforementioned reasons, Respondent submits that its measures did not 

infringe any legitimate expectation element.  

45. To conclude, the fact that Respondent’s actions were not amount to any egregious conduct 

toward Claimant, clearly projected that there existed no infringement of FET made by 

Respondent. Further, even though this Tribunal adopts the broad standard of FET instead 

of the MST, Respondent still did not violate any of those broad standards element. Having 

said so, Respondent shall not be held liable for any breach under international law.   

                                                           
63 Vandevelde, p. 66. 
64 Waibel, p.726. 
65 Facts, ¶ 5. 
66 Parkerings, ¶335. 
67 PSEG Global, ¶¶252–3. 
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III. RESPONDENT’S LRE AMENDMENT IS EXEMPTED UNDER ESSENTIAL 

SECURITY INTERESTS AND CIL 

46. Respondent submits that even if this Tribunal found the action on LRE’s amendment to be 

a wrongful conduct, Respondent cannot be held liable towards Claimant because its liability 

is exempted by necessity defense. This is due to the fact that (A) Respondent had 

accordingly used their rights under Article 11 of the BIT, and (B) Respondent had fulfilled 

all the elements of necessity under CIL. 

A. Respondent action is exempted by Article 11 of the BIT 

47. The essential security provision provided in the BIT and necessity defense under CIL are 

both exemption clauses, however, they operate differently.68 CMS Annulment noted that 

the tribunal had to first examine whether there was exclusion within the BIT, and if it did 

not exist, the tribunal then should consider whether necessity can exempt contracting 

States’ liability under CIL.69 

48. Respondent’s action on LRE’s amendment is exempted under Article 11 of the BIT. It is 

Respondent’s obligation and sovereign rights as a State to protect public needs, where these 

rights are also sustained in the BIT provision. Under essential security provision, States 

may take measures that are necessary for their essential security interest in conformity with 

the maintenance of international peace or security.70 Regardless whether States can invoke 

it unilaterally or not, the liability shall be exempted once the elements have been fulfilled.  

49. Claimant may contend that this situation is not in line with Article 11, however Respondent 

asserts otherwise. These are because of the fulfillment of essential security elements 

provided in the BIT, which are made to protect (1) international peace, and (2) 

Respondent’s essential security interests. 

1. Respondent’s action was taken in order to protect international peace 

50. Respondent contends that their action was made to protect peace within international 

community. Protection of international peace is indeed an essential requirement to justify 

Respondent’s measures on LRE’s amendment.71 The term of ‘peace’ does not only cover a 

                                                           
68 Sempra Annulment, ¶208. 
69 CMS, Annulment, ¶134. 
70 Annex No. 1, Article 11. 
71 Annex No. 1, Article 11. 
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situation of wars or armed conflicts, but also is subject to a broad sense of concept.72 

Therefore, the situation of economic crisis can lead into global collapse, which will 

subsequently threaten international peace.73 

51. Trade is an essential aspect in international community.74 Once a State suffers crisis, it 

would not close a possibility that the affect would damage an international community as 

a whole,75 thus endangering international peace. In this case, the number of investors 

requesting Respondent’s feed-in tariffs slumped into 7000 applicants.76 Reasonably, if 

Respondent continued to give the €0.44/kWh fixed feed-in tariff towards those investors 

within its territory, Respondent would have suffered crisis due to its inability to pay that 

certain specific amount of subsidy.77  Taking into account US Crisis 200878 and Thai Crisis 

199779 which damaged world and South-East Asia finance respectively, the possible 

economic crisis within Respondent’s territory shall be treated with due care as it would 

impact the world community as a whole, thereby amounting to disruption of international 

peace.  

52. In light of the aforementioned reasons, Respondent’s imminent action in amending the law 

was then a discreet decision in order to prevent a crisis that would lead to harm toward 

international community. Therefore, it had fulfilled the requirement to protect international 

peace.  

2. Respondent’s action was made to protect their essential security 

53. Under essential security provision, Respondent must establish that its action to amend was 

indeed made to protect their essential security.80 In this case, Respondent’s capability to 

pay €0.44 of fixed feed-in tariff was jeopardized by the explosive number of investors 

arising from the new development of technology.81 This incapability of payment on 

previous fixed feed-in tariff had caused serious damages towards Respondent’s economy 

and triggered serious social unrests within Respondent’s internal situation. 

                                                           
72 Black’s Law Dictionary (8th Ed.), p. 3580. 
73 Sempra, ¶348. 
74 Van  Greestek, p. 3. 
75 Odani, p. 65. 
76 Facts, ¶25. 
77 Facts, ¶¶ 29-30. 
78 Peters, p. 2.  
79 Goldstein, p. 4. 
80 Bjorklund, p. 480. 
81 Facts, ¶25. 
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54. In Sempra, the tribunal considered that a situation of economic emergency would have been 

classified as an essential security interests for States.82 Due to the disruption of society and 

the severity of a possible catastrophic economical situation in Respondent’s territory if they 

maintain the 2010 LRE’s regulation,83 action should be taken in decreasing the payable 

subsidy from €0.44/kWh to be adjustable on annual basis.84  Moreover, the arising number 

of strikes due to the high subsidy of renewable energy projects would have created a 

situation that is far more dangerous for international security that will target investors as 

the beneficiary of the LRE. Hence, Respondent’s LRE amendment was a reasonable and 

justifiable action to be conducted by State due to the importance of essential security 

protection.85  

B. Respondent’s action is exempted under Article 25 ARSIWA. 

55. Essential security interests and State necessity defense are both exemptions with different 

sets of applicability.86 If this Tribunal finds that Respondent’s action cannot be exempted 

under Article 11 of the BIT, Respondent action is still justifiable based on the State 

necessity defense exemption under CIL. 

56. The defense of necessity is an exemption made by States pursuant to the existence of failure 

to comply with their international obligation.87 Under CIL, there exists cumulative 

conditions that shall be fulfilled by Respondent in order to exempt its liabilities towards its 

wrongful conduct. The requirements are the following; 

“1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of that State 

unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and 

(b) does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking 

necessity; or  

(b) the State has contributed to the situation of necessity.” (Emphasis added) 

                                                           
82 Sempra, ¶374. 
83 Facts, ¶¶25, 32. 
84 CMS, ¶354. 
85 Facts, ¶32. 
86 Sempra Annulment, ¶208. 
87 ARSIWA, Article 25. 
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57. Respondent submits that its action on the LRE’s amendment was taken in the circumstances 

as set forth under Article 25 of ARSIWA cummulatively, because (1) the situation occurred 

was a grave and imminent peril towards Respondent’s essential interests, (2) amendment 

of LRE was the only applicable solution at the existing time, (3) the impact of LRE’s 

amendment did not harm international interests, and (4) the situation arouse at that time 

was beyond Respondent’s reasonable contemplation. 

1. There existed grave and imminent threat towards Respondent’s essential 

interests 

58. It is Respondent submission that the background of LRE’s amendment was because of 

grave and imminent threat upon its essential interests. ILC noted that if the peril has been 

clearly established as reasonable evidence at that particular time of the threshold, grave and 

imminent threat requirement would become justifiable.88 Claimant may contend due to the 

word of ‘imminent’, the existence of harm towards State’s interests must have been found 

before the necessity was being invoked. However, Respondent asserts that the word 

‘imminent’ is defined as that which ‘would soon occur’.89  

59. The risk for Respondent had been established upon the pre-amendment situation. 

Respondent had acknowledged that the €0.44/kWh fixed feed-in tariff was too high because 

of the arising number of investors from new and cheaper technology.90 Despite 

Respondent’s minimum budget, they had accepted 6000 out of 7000 new investors within 

their territory in order to reach EU’s 20% demand.91 These 6000 investors are explosive, 

subsequently hitching Respondent to maintain the €0.44/kWh fixed feed-in tariff.92 If it 

continued, it would explicitly lead into Respondent’s economic collapse and social riot, as 

there were strikes existed at that particular time. Therefore, due to the occurrence of grave 

and imminent peril, Respondent’s action on LRE amendment was justifiable.  

2. Amendment of LRE was the only measure Respondent could take. 

60. Respondent contends that there were no other effective measures applicable at that existing 

time, thus LRE’s amendment was the only way to be conducted. The definition under 

                                                           
88 ARSIWA Commentaries, Article 25 (16); see also, Enron, ¶307. 
89 LG&E Decision on Liability, ¶253. 
90 Facts, ¶25. 
91 PO. 2, ¶13. 
92 Facts, ¶29. 
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Article 25 of ARSIWA indeed has a clear meaning that the liabilities cannot be precluded 

if there are lawful actions available at the time the necessity is being invoked.93 

61. Due to grave and imminent threat established, Respondent must have rapid yet effective 

measures to response to this threat. Since Respondent had no capability to encounter the 

explosive number of investors, which arouse due to fundamental science development that 

cut off significantly the cost of production,94 they must have taken lawful action to justify 

their measures and protect the stabilization of their State’s existence.95 

62. There are no other lawful and effective measures for Respondent other than to amend LRE. 

Claimant may argue that Respondent could reject the 7000 application, however if 

Respondent did such action, it was tantamount to say that it had acted less favorable for an 

open investment towards other investors, which is an illegal conduct under the term of 

MFN principle.96 

63. Moreover, as the threat was imminent, the response taken by Respondent must have also 

be conducted swiftly. First of all, they could not borrow EU’s money to pay the €0.44/kWh 

feed-in tariff;97 Secondly, if they went to IMF to borrow substantial amount of money, long 

assessment with long period of time was inevitable to determine on whether or not the State 

deserved the sum loan by the IMF,98 which was not a discrete policy for prevention. 

64. Therefore, it is only reasonable for Respondent to conduct LRE’s amendment, as it was the 

only applicable and justifiable solution existed at the time of necessity situation suffered 

by Respondent. 

3. Respondent’s LRE amendment did not harm international community. 

65. The important aspect in necessity defense is also to determine that the action’s precluded 

does not harm international community as a whole.99 There was no aspect of international 

community that has been explicitly harmed by this amendment. Further, there was no 

                                                           
93 Crawford: 2010, p. 498. 
94 Facts, ¶25. 
95 CMS, ¶¶323-4. 
96 Muchlinski, p. 365. 
97 Facts, ¶30. 
98 Vaubel, p. 292. 
99 CMS, ¶325. 
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interference made by EC that could be evidence of harm towards international 

community.100 

66. Respondent had also conducted meeting with investors upon the amendment of LRE, which 

all of them agreed upon such amendment,101 and no facts noted the existence of 

infringement of investors’ interests other than Claimant solely. Even, Claimant itself did 

not make any complaint or objections within two years of the ongoing LRE amendment. 

Therefore, it had been clearly established that there was no harm towards international 

community that occurred. 

4. Respondent did not have contribution towards the pre-amendment 

situation. 

67. Respondent contends that the necessity situation arouse beyond their reasonable 

contemplation. State cannot invoke necessity defense if they have contribution to the 

arising necessary situation.102 Moreover, CMS also stipulated that the contribution must 

have also been substantial; it cannot merely an incidental or peripheral contribution.103 

68. When the new development of technology was made in 2011, the technology ensured 

cheaper development of photovoltaic projects, thus it resulted in the explosive numbers of 

application within this particular sector on investment.104 At this juncture, Respondent did 

not espouse such idea of technology development, whereby the principal purpose of 

Respondent’s fixed feed-in tariff is to achieve EU’s 2020 Package. Therefore, Respondent 

had no substantial contribution to the pre-necessity situation at all.  

69. To conclude, Respondent’s liabilities arising from the LRE’s amendment can be exempted 

due to their fulfillment on four cumulative requirements established under Article 25 of 

ARSIWA. 

 

                                                           
100 PO. 2, ¶4. 
101 Facts, ¶34. 
102 Sempra, ¶353. 
103 CMS, ¶328. 
104 Facts, ¶25. 
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IV. RESPONDENT IS NOT LIABLE TO FULL RESITUTION OF THE PRE-

AMENDMENT FEED-IN TARIFF 

70. Shall this Tribunal hold Respondent liable over the amendment of Article 4 of LRE, 

Respondent argues that this Tribunal cannot order non-monetary remedy to Claimant since 

(A) restitution order infringes the sovereignty of Respondent, (B) restitution creates 

disproportionality between the burden and the benefit, and (C) rescindment of the pre-

amendment tariff solely to Claimant violates MFN clause under the BIT. 

A. Restitution order infringes the sovereignty of Respondent 

71. Claimant may try to invoke restitution105 as the first form of reparation and remedy other 

than compensation,106 by rescinding the amendment of Article 4 of LRE. Nonetheless, such 

remedy would amount to an infringement of Respondent’s sovereignty due to its nature of 

altering State’s legal framework. 

72. As established in LIAMCO, the tribunal concluded that restitution is impossible to be 

enforced since it would constitute, in fact, an intolerable interference in the internal 

sovereignty of a State,107 which was correspondingly confirmed in LG&E tribunal.108 

73. It is further espoused in CMS that it would be utterly unrealistic for the tribunal to order 

Respondent to turn back to the regulatory framework which existed before the emergency 

measures were adopted.109 In light of the present circumstances, both EU law110 and 

international law also render inalienable rights and protection toward State’s 

sovereignty.111 

74. Consequently, Respondent submits that this Tribunal shall reconsider to order unrealistic 

remedy as of restitution as primary remedy since it will need an enormous power for such 

a tribunal to intervene the sovereignty of a State. 

 

                                                           
105 ARSIWA, Article 35, p. 96. 
106 ARSIWA, Article 34, p. 95-96. 
107 Libyan American Oil, pp. 124-125. 
108 LG&E, ¶87. 
109 CMS, ¶406-408. 
110 TFEU, Article 4(2). 
111 Mann, p. 5. 
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B. Restitution creates disproportionality between the burden and the benefit 

75. Respondent contends that the grant of restitution will create disproportionality between the 

burden and the benefit it entangles as compared to compensation. As a matter of 

international law, restitution cannot be invoked if it involves a burden out of all proportion 

to the benefit deriving from restitution instead of compensation.112  

76. The fact that restitution will make the pre-amendment tariff be applicable to all investors,113 

not limited to Claimant, will definitely jeopardize Respondent’s economy as established in 

the previous claim. Such situation would be disproportionate and create much higher cost 

compared to other remedy as of compensation because Respondent would need to give 

€0.44/kWh fixed feed-in tariff to all investors, thus leading toward a potential economic 

crisis. Therefore, this Tribunal shall deny Claimant’s request for restitution.  

C. Rescindment of the pre-amendment tariff solely to Claimant violates MFN 

clause under the BIT 

77. Shall Claimant request for the rescindment of the €0.44/kWh exclusively to it, Respondent 

submits that such action would lead Respondent to violate the MFN clause within the BIT.  

78. As perceived in Rights of US Nationals in Morocco114 and Maffezini 115, the purpose of the 

MFN clause is to establish and to maintain at all times fundamental equality without 

discrimination among all of the countries concerned, by not treating certain investor less 

favorable than the others.116  

79. Therefore, if the €0.44/kWh tariff is granted solely to Claimant, Respondent will have 

accorded treatment which is less favorable to other investors than the one granted to 

Claimant.117  Such actions would consequently encourage other investors to file claim 

against Respondent with this regard. In light of the aforementioned reasons, this claim, if 

any, shall be rejected by this Tribunal.118 

                                                           
112 ARSIWA, Article 35, p. 98. 
113 ARSIWA, Article 35, p. 96. 
114 Case concerning rights of nationals of the United States of America in Morocco, p. 192. 
115 Maffezini, ¶38, 60; see also, Argentina – Spain BIT, (1991), Article 4(2). 
116 ILC Draft MFN, UN Doc. A/CN.4/SER.A/1978, Article 5; see also, Newcombe and Paradell, p. 196. 
117 Annex No. 1, Article 3.2. 
118Douglas, p. 104. 
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80. To sum up, the fact that awarding restitution would lead to violations of Respondent’s 

sovereignty and international law due to its disproportionality, as well as the impossibility 

of granting specific performance exclusively to Claimant, Respondent submits that the 

claim of restitution is premature.  
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V. IF ANY, CLAIMANT’S CALCULATION OF DAMAGES ARE ILL-SUPPORTED 

81. Respondent contends, in the event that this Tribunal does not grant Respondent’s first and 

second claims, Claimant is not entitled to the amount it proposed because (A) The grant of 

damages to Project Alfa constitutes an unjust enrichment of Claimant, (B) Claimant did 

erroneous calculation with regard to the revenue it sought, and (C) Claimant does not merit 

any future claim, in particularly with respect to the paper projects. 

82. Assuming but not conceding that Respondent shall hold liable, the nature of full 

compensation is misapplied by Claimant. Respondent does not challenge the general 

principle of international law that compensation should undo the material harm inflicted by 

a breach of an international obligation, thereby requiring a so-called ‘prompt, adequate, and 

effective’ compensation.119 Nevertheless, it is Respondent’s assertion that the method used 

by Claimant is ill-supported, therefore the amount of damages contended shall be 

substantially deducted.  

A. The grant of damages to Project Alfa constitutes an unjust enrichment of 

Claimant 

83. Respondent argues that Project Alfa possesses no ground to be granted incurred lost profits. 

As established in Feldman120 and LG&E121, compensation for damages can only be 

accorded if such damages are adequately connected to the breach, thus requiring the 

identification of the actual loss suffered by the investor as a result of the State’s conduct, 

otherwise it will lead to an unjust enrichment. This is akin to the causal linkage requirement 

to raise damages claim under Article 31 of the ARSIWA.122   

84. Project Alfa was not undertaken in response to the Energy Law, thus having no ground to 

claim for the €0.44/kWh feed-in tariff set by the Energy Law. Admittedly, Claimant had 

commenced its construction for Project Alfa in May 2009,123 which eventually made it 

operational on 1 January 2010124. However as clarified, Respondent did not issue any 

license for any photovoltaic power plant installed prior to the enactment of the LRE125 and 

                                                           
119 Certain German Interests in Polish Upper Silesia, p. 21; see also, AMT, ¶6.21; see also, S.D. Meyers, ¶315.  
120 Marvin Roy, ¶194; see also Petrobart, pp. 77-78.  
121 LG&E , ¶45. 
122 ARSIWA, Article 31.  
123 Facts, ¶12. 
124 Facts, ¶13. 
125 PO. 2, ¶14. 
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Claimant’s previous license for Alfa had not yet expired126. Due to the fact that LRE was 

just adopted in May 2010,127 there existed no legal obligation for Respondent to render the 

€0.44/kWh feed-in tariff. Consequently, any economic loss suffered by Project Alfa has no 

causal linkage at all with Respondent’s action in amending Article 4 of the LRE, thus 

awarding damages to it will merely lead to Claimant’s unjust enrichment.   

85. Even if the existence of causal linkage is provable, Respondent contends that Project Alfa 

is still too remote to be awarded compensation for damages. Under international law and 

many tribunal practices, lost profits recovery is best granted to that which is foreseeable, 

certain and already incurred in order to avoid excessiveness.128 Tantamount to it, the 

tribunal in Kahara Bodas subtracted claimant’s request for lost profits of US$512.5 million 

to be US$150 million by taking the ground of the unpredictable nature of the lost profits 

for certain contended projects.129 This is in line with the tribunal’s finding in awarding 

damages in Wena,130 Tecmed,131 and Metaclad,132 thereby requiring projects with degree of 

profitability based on a long history of operations.   

86. Project Alfa was established with heavy defects in 2010, whereby Claimant’s own 

documents show that it was unable to control the construction costs, thus resulting in an 

overrun of more than 50% of the estimated project cost.133 Further, Project Alfa’s 

performance was poor, in which it only operated within 12.1% of design capacity, versus 

Claimant’s projection of 21%.134 Henceforth, Claimant’s damages calculation to include 

Project Alfa by simply assuming that it will operate as a reliably profitable operation shall 

be premature, thus unrecoverable. 

 

 

 

                                                           
126 PO. 2, ¶22.  
127 Facts, ¶14. 
128 Dugan et al, pp. 594-595.  
129 Karaha Bodas, ¶¶121-22, ¶124, ¶136. 
130 Wena Hostels Decision on Jurisdiction, ¶¶122-124.  
131 Tecmed, ¶160. 
132 Metaclad, ¶115. 
133 Annex No. 9, p. 5; see also, Facts, ¶13.  
134 Annex No. 9, p. 47.  
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B. Claimant’s calculation is ill-supported, amounting to excessive claim of 

damages 

87. If this Tribunal is inclined to determine that Claimant is entitled to incurred damages for 

the tariff change on Project Beta and the 12 other projects, it is Respondent’s argument that 

Claimant has made a fundamental error in its calculation. Respondent does not challenge 

the method of calculation utilizing DCF to arrive at the NPV of the projects. It is akin to 

Respondent’s view that DCF is the decent method in counting the future revenue stream 

fairly, in which Respondent’s expert, Juanita Priemo, also determined future cash flow 

projections for Project Beta and the 12 other Projects and discounted them utilizing the 

DCF method.135  

88. Nevertheless, the fundamental error lies in the subtraction method using WACC since it 

includes both equity and debt,136 therefore leading to an upwardly biased estimate of the 

value of equity. Claimant’s projects profitability does not stand solid and reliable, therefore 

are far from meeting the criteria of going concern under international law. With regard to 

this general rule, World Bank defines a going concern as follow: 

“—a going concern means an enterprise consisting of income-producing assets which 

has been in operation for a sufficient period of time to generate the data required for 

the calculation of future income and which could have been expected with reasonable 

certainty, if the taking had not occurred, to continue producing legitimate income over 

the course of its economic life in the general circumstances following the taking by 

the State.”137 (Emphasis added) 

 

89. Consequently, it is bare to guarantee the likeliness of loan flow being generated to the 

projects, considering their high risk of defects, whereby Project Beta is the only positive 

operation leaving Project Alfa to operate far below its standard objective and the 12 other 

new projects with insufficient establishment of success hitherto. In addition, the fact that 

Claimant has encountered problems honoring its bank loan138 strengthens Respondent’s 

position in this regard. For those reasons, Respondent corrects Claimant’s calculation. 

                                                           
135 Expert Report Priemo, ¶9, ¶13; See also, Priemo, Annex 1, 2. 
136 Expert Report Priemo, ¶9.  
137 World Bank, Section IV 6; see also, Al-Bahloul, ¶71.  
138 PO. No. 3, ¶20. 
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Thus, the fair discount inclusion shall be merely cost of equity, which its documentation 

shows 12% instead of 8%.139  

90. Respondent is under consciousness with regard to the obligation to make ‘full 

reparation’.140 In furtherance, Respondent also assents to the fact that Article 38 of 

ARSIWA annotates the following principle: 

“interest on any principal sum payable under this Chapter shall be payable when 

necessary in order to ensure full reparation. […]”141 (Emphasis added) 

 

91. Nevertheless the wording ‘necessary’ implies that interest as part of the full reparation is 

not an attached element of compensation which will be automatically granted in any 

damages claim.142 In particularly, it was pointed out by the ILC that lost profits and interest 

cannot be awarded for the same period since the same capital cannot yield interest and 

profit at the same time.143 Hence, awarding Claimant for both lost profits concurrent with 

interest will just lead to double counting or on the other word Claimant’s unjust enrichment.     

92. Nonetheless, shall this Tribunal determine that interest should be granted to Claimant, the 

amount will consequently be 12%, recalling the 12% DCF value established under 

Respondent’s argumentation.  

93. In light of the aforementioned position, Respondent urges this Tribunal to rule that damages 

awarded to Project Alfa is nil, while Project Beta will be entitled to an amount no more 

than €104,402144. Further, the decent calculation for the 12 other Projects, in which 

Respondent regards Claimant to be extrapolating too far, would be no more than 

€1,238,697,145 assuming that the Projects will be built out on schedule and the units will 

operate through the year of 2023 at a capacity of 21%.    

 

                                                           
139 Annex No. 9. 
140 ARSIWA, Article 31.1. 
141 ARSIWA, Article 38. 
142 UN Doc. A/48/10, p. 73; see also, UN Doc. A/55/10, pp. 53, 68, 69.  
143 Crawford, p. 239. 
144 Priemo, Annex 1. 
145 Priemo, Annex 2.  
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C. Claimant does not merit any future damages claim, in particularly with respect 

to the paper projects 

94. As a matter of international investment law, Respondent affirmatively contends that lost 

profits for projects that are yet to exist or even are only in their early stages are highly 

conjectural, too remote and too speculative to be granted.146 Depicted in Levitt, the tribunal 

established that the lost profits claimed by Levitt on behalf of its planned 6000 apartments 

construction in Iran were highly speculative, thus not recoverable.147 This was due to the 

fact that by the time the contract came to an end, only the initial stages of clearing and 

grading had been completed while no construction work had begun on the buildings.148  

95. Tantamount to the aforementioned annotation, the tribunal in PSEG,149 Asian Agricultural 

Product,150 and Tecnicas,151 emphasized that contention of lost profits for an under-

planning-stage project or project that has just operated for less than two years are plausibly 

rejected. 

96. In the case at hand, the expansions Claimant addressed in its damages calculation are 

basically unperformed works without any relevant evidentiary support.152 Respondent does 

not find any finalized commercial terms of contract with regard to the expansions. As 

confirmed, this goal is solely a long-term aim that the company had always aspired to 

achieve based on a local manager testimony.153 Since the expansions are merely paper 

projects, therefore its claim cannot be justified either from legal or economic subterfuge.  

Under this assertion, it is Respondent’s position that this claim shall be dismissed by this 

Tribunal.      

97. Summing up, the fact that solely Project Beta and the 12 other new Project which merit 

damages claim, if any, something that is hardly proven unless Claimant has strong 

evidences supporting its high profitability projection to be entitled for lost future profits, 

Respondent strongly contends that the total amount of damages payable is €1,343,099 at 

maximum.  

                                                           
146 PSEG Global, ¶310; see also, Autopista, ¶360; Marboe, p. 209. 
147 Levitt, ¶56. 
148 Levitt, ¶58. 
149 PSEG Global, ¶313. 
150 Asian Agricultural Products, ¶292.  
151 Tecmed, ¶194.  
152 Expert Report Prof. Kovič, ¶11. 
153 PO. 2, ¶28. 
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PRAYER FOR RELIEF 

 

For all abovementioned reasons, Respondent respectfully requests this Tribunal to find that: 

1. It does not have jurisdiction over this present case because the BIT is materially inconsistent 

with EU law, and it had been validly terminated; 

2. Respondent acted non-arbitrarily, transparently, and did not infringe Claimant’s expectations, 

thereby in accordance with the fair and equitable treatment under the BIT; 

3. Respondent’s action was justified under the necessity defense, either within the BIT or CIL; 

4. If any, Respondent cannot be ordered to rescind the amendment due to the principle of State 

sovereignty;  

5. In the event of compensation to be payable, Claimant’s calculation of damages are ill-

supported. 

 

RESPECTFULLY SUBMITTED ON 25 SEPTEMBER 2015 

 

TEAM BARROS 

ON BEHALF OF RESPONDENT 

REPUBLIC OF BARANCASIA 

 


