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STATEMENT OF FACTS  

1. In 1998 the Republic of Barancasia (“Barancasia” or “Respondent”) and the Federal 

Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion and Reciprocal 

Protection of Investments (the “Cogitatia-Barancasia BIT”)
1
. On 1 August 2002 the BIT 

entered into force pursuant to its provisions
2
.  

2. On 1 May 2004, Barancasia and Cogitatia joined the European Union (the “EU”), as part 

of the 2004 enlargement. In 2006, having reviewed its investment policy and concluding that it 

had become obsolete, the Government of Barancasia formally resolved to terminate all its intra-

EU investment treaties
3
. Subsequently, Barancasia notified the Federal Republic of Cogitatia of 

its intention to immediately terminate the Cogitatia-Barancasia BIT
4
 and received a reply from 

the Ministry of Foreign Affairs of Cogitatia, confirming the receipt of said notification
5
. 

3. Since 2007, Barancasia had been endeavoring to meet ambitious EU climate and energy 

targets. Claimant, Vasiuki LLC (“Vasiuki” or “Claimant”), a legal entity incorporated under the 

laws of Cogitatia and engaged in the development, construction and operation of small scale 

renewable energy plants, became aware that Respondent was making strides in promoting 

renewable energy sources and began monitoring the Barancasian legislative process as well as 

researching photovoltaic solar vendors, technologies and suitable land plots in Barancasia
6
. 

4. In May 2010 Barancasia adopted the Law on Renewable Energy ("LRE") which 

encouraged the development of renewable energy sources by fixing general “feed-in tariffs” for 

renewable energy providers who receive a license from the national regulator — the Barancasia 

Energy Authority (“BEA”)
7
. The LRE was implemented through the Regulation on the Support 

of Photovoltaic Sector adopted by the Government of Barancasia (“ Regulation”), which 

provided detailed procedures for licensing, calculation and applicability of the feed-in tariff
8
. 

5. On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: 0.44 EUR/kWh
9
.  

According to the LRE the tariff announced and applicable at the time of the issuance of a license 

for an energy provider would apply for twelve years
10

. 
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6. Vasiuki applied for a license for the Alfa project, however, the BEA denied this request 

on 25 August 2010, justifying it by the fact that a fixed feed-in tariff would only be available for 

new projects, not for existing ones. On that same date, Vasiuki successfully obtained a license 

for its second photovoltaic project, Beta, which became operational on 30 January 2011
11

. 

7. During 2011, a ground-breaking technology was developed making solar panels 

substantially cheaper and dramatically increasing the profitability of investments made under the 

0.44 EUR/kWh tariff
12

. This resulted in a substantial heightening of interest in renewable energy 

development (the BEA received over 7000 applications for licenses)
13

. Vasiuki, realizing the 

revenue capacity of renewable energy projects, decided to launch 12 more photovoltaic plants 

using the new and cheaper technology, for all of which it obtained licenses with an approved 

0.44 EUR/kWh feed-in tariff
14

. 

8. From the beginning of 2012, it became apparent to the Government of Barancasia that the 

LRE was a mistake
15

. The whole renewable energy support scheme was unsustainable. It 

required enormous state budget expenditures in order to finance solar feed-in tariffs
16

 and 

provided abundant possibilities for the abuse of the green subsidies scheme
17

. 

9. In June 2010, outraged teachers of Barancasia organized national strikes demanding an 

increase of salaries and educational funding, arguing that state funding should be diverted to the 

educational system, rather than to solar developers
18

.  

10. In November 2012 the Barancasian Parliamentary Energy Committee held private 

hearings in which representatives of industry and stakeholder groups were called to present 

testimony in respect of the LRE
19

. 

11. Subsequently, on 3 January 2013, Barancasian Parliament adopted an amendment to 

Article 4 of the LRE, stipulating that “the feed-in tariffs set by the Barancasia Energy Authority 

may be reviewed annually for adjustment taking into account the costs of the best available 

technology"
20

.  
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12. In virtue of Article 4 of the LRE, the BEA calculated and announced the new fixed feed-

in tariffs: 0.15 EUR/kWh, applicable from 1 January 2013
21

.  

13. On 2 November 2014, Claimant commenced these arbitral proceedings before the 

London Court of International Arbitration ("LCIA") pursuant to Article 8 of the Cogitatia-

Barancasia BIT, alleging a violation of the BIT standards of protection. In its Response to the 

Request for Arbitration, Respondent contended that Claimant is not entitled to pursue arbitration 

because the Cogitatia-Barancasia BIT has been terminated, because Article 8 of the BIT is 

inapplicable under public international law, and alternatively, because none of the BIT’s 

standards of protection have been violated. 
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I. THE TRIBUNAL LACKS JURISDICTION OVER THE DISPUTE 

14. The Tribunal lacks jurisdiction over the present dispute for three reasons. First, the 

Cogitatia-Barancasia BIT was terminated by consent of the Parties (A). Second, the Cogitatia-

Barancasia BIT was terminated by virtue of Art. 59 of the VCLT (B). Third, the BIT's arbitration 

clause is inapplicable under Art. 30 of the VCLT (C). 

A. The Cogitatia-Barancasia BIT Has Been Terminated by the Consent of the Parties 

15. The Cogitatia-Barancasia BIT was terminated since Cogitatia did not object to such 

termination and therefore consented to it in terms of Art. 54 of the VCLT (1). Furthermore, the 

states observed the procedure for termination of a treaty set by VCLT
22

 (2). Finally, the 

Cogitatia-Barancasia BIT had in any case become obsolete (3).  

1. Cogitatia Agreed to Termination by Failing to Object 

16. The parties to the Cogitatia-Barancasia BIT gave their consent for the treaty to be 

considered terminated, as required by Art. 54 VCLT. Respondent expressed its intention for the 

treaty to be terminated by way of official notification, dated 29 June 2007
23

. Cogitatia replied to 

the notification and acknowledged its receipt 
24

. By doing so, Cogitatia tacitly consented to 

terminate the treaty. As M. Villiger suggests, the term 'consent' in the meaning of Art. 54 VCLT 

implies various ways for a state to express its will, a tacit agreement being one of them
25

.  

17. In the Preah Vihear case, the International Court of Justice established that acquiescence 

of international circumstances which are of direct relevance to a state bounds the State to abide 

by the legal framework formed as a result thereof
26

. Thus, Cogitatia's failure to object to 

Respondent's notification prevents it from contesting the termination of the BIT.  

18. As for the requirement of “consultation with the other contracting States”
27

, it “implies 

the right for the contracting States to be heard, though not to participate in the decision”
28

. The 

objective of such consultation, therefore, is to provide a discordant contracting State a means of 

expressing its dissent. In the current situation, however, the other contracting State did not 

anyhow show its disagreement with the BIT being terminated. 

2. The Procedure of Termination Was Observed 
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19. Respondent terminated the Cogitatia-Barancasia BIT in accordance with the procedure 

specified in the VCLT.  

20. First, Cogitatia was duly notified, in line with the provisions of Art. 65(1) VCLT, by 

means of a written official letter, signed by Respondent's Prime Minister, as prescribed by Art. 

67 VCLT.  

21. Second, Art. 65(2) stipulates a waiting period of at least three months and allows for 

termination only if no objections has been raised by any part. These requirements were 

maintained by Respondent. The formal termination of the BIT occurred more than one year after 

Cogitatia's receipt of the notification
29

. Further still, up until this moment Cogitatia has not raised 

any objection whatsoever to the BIT's termination. 

3. In Any Case, the Cogitatia-Barancasia BIT Had Become Obsolete 

22. Termination of the Cogitatia-Barancasia BIT should be justified by the fact that it had 

become obsolete due to the accession of both parties to the treaty to the European Union. It is 

necessary to mention here that such a standpoint is in line with the opinion of the European 

Commission regarding intra-EU BITs.  

23. In the Eastern Sugar case, the Commission established: ”that intra-EU BITs should be 

terminated in so far as the matters under the agreements fall under Community competence”
30

, 

which they do in the present case, as discussed in depth below.  

24. In the Eureko case, the Commission reiterated the same view and stated: “eventually, all 

intra-EU BITs will have to be terminated”
31

. The EC further regarded intra-EU BITs as 

“outdated” and “no longer necessary in a single market”
32

.  

25. Thus, when terminating the BIT, Respondent was endeavoring to fulfill its obligations 

under EU law. Otherwise, Respondent would bear the risk of the European Commission 

launching infringement proceedings against it, as such measures already have been assumed by 

the European Commission with respect to other EU countries
33

. 

B. The Cogitatia-Barancasia BIT Is to Be Considered Terminated According to Art. 59 of 

the VCLT 

                                                           
29
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26. The Cogitatia-Barancasia BIT was effectively terminated upon the states' accession to the 

European Union on 1 May 2004 by virtue of Art. 59 of the VCLT. The Union's treaties, the 

Treaty on the Functioning of the European Union in particular, constitute a situation specified in 

Art. 59 when “all the parties to it [treaty] conclude a later treaty relating to the same subject 

matter”
34

.  

27. This article stipulates two requirements, at least one of which should be fulfilled in order 

for the treaty to be considered terminated: first, the parties should have either “intended that the 

matter should be governed by that [later] treaty” or, second, “the provisions of the later treaty are 

so far incompatible with those of the earlier one that the two treaties are not capable of being 

applied at the same time”
35

.  Both of the requirements are fulfilled in the present case. 

1. The BIT and EU Law Relate to the Same Subject Matter 

28. EU law covers the same relations as the Cogitatia-Barancasia BIT. The notions of 

“investment” and “investor” are similar, it provides for equal standards of treatment and grants 

adequate remedies and means of seeking redress to the investor. 

a. Notions of “Investment” and “Investor” Are Similar in the Cogitatia-Barancasia BIT 

and in EU Law 

29. The term “investment” is given a similar, if not equal, meaning in both the BIT and the 

TFEU. According to Art. 1(1) of the BIT, “every kind of asset invested in connection with 

economic activities by an investor of one Contracting Party in the territory of the other 

Contracting Party in accordance with the laws and regulations of the latter”
36

 is regarded as an 

investment. The TFEU does not contain a definition of the term, however, the Council of the 

European Union determined direct investment as  

“investments of all kinds by natural persons or commercial, industrial or 

financial undertakings, and which serve to establish or to maintain lasting and 

direct links between the person providing the capital and the entrepreneur to 

whom or the undertaking to which the capital is made available in order to 

carry on an economic activity”
37

, 

30. giving the concept an even wider sense than that of the BIT.  

31. With respect to 'investor' the definition in Art. 1(2) of the BIT includes“any natural or 

legal person of one Contracting Party who invests in the territory of the other Contracting 
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Party”
38

. EU law protects all citizens of the Union
39

, protecting, therefore, all citizens of EU 

Member States including natural persons and legal entities. 

b. The Cogitatia-Barancasia BIT and EU Law Offer Similar Standards of Protection 

32. The BIT and the TFEU offer the same standards of protection. The obligation of a State 

to “encourage [investments] and create favorable conditions for investors”, designated in Art. 2 

BIT, coincides with one of the generic principles of the EU internal market — the right of 

establishment
40

, which prohibits any restrictions on freedom of establishment of nationals of a 

Member State in the territory of another Member State. The right of an investor to freely transfer 

and manage his funds
41

 is duly guaranteed through another basic EU internal market rule, 

namely the free movement of capital
42

.  

33. Other essential standards which have long become innate features of any modern 

investment treaty, and which, naturally, are accorded by the BIT at hand, are also designated in 

the TFEU, as well as other EU legal documents. 

34. Similar protection to that of the standards of fair and equitable treatment of investments 

and full protection and security
43

 is provided through the EU and through the fundamental 

principle of non-discrimination
44

, which prohibits any discrimination on grounds of nationality. 

Thus it provides an investor from an EU Member State making an investment in any other EU 

Member State with an adequate level of protection.  

35. As for the protection granted by the internal market rules of freedom of establishment and 

free movement of capital, they establish a safe and beneficial entrepreneurial environment, 

enabling an investor to carry on an economic activity in a stable and continuous way.  

36. Art. 54 of the TFEU provides for national treatment of nationals of Member States 

participating in ventures in other Member States, which corresponds the standards of Art. 3 of 

the BIT. Protection of proprietary rights, or prohibition of expropriation in other words, is in a 

similar manner stipulated by both the BIT
45

 and EU law, by means of founding internal market 

rules: freedom of movement, freedom of establishment, free movement of capital. 
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37. Moreover, investments are protected through the right to property promoted by Art. 17 of 

European Charter of Fundamental Rights, a fundamental constituent of the aquis 

communitaire
46

, and by the European Convention on Human Rights
47

. 

c. Cogitatia-Barancasia BIT and EU Law Offer Investors Equivalent Remedies 

38. Finally, the BIT and the TFEU offer an equivalent system of remedies in case the 

investors’ rights have been infringed by the State. The BIT grants the investor the faculty of 

submitting any dispute arising “in connection with an investment in the territory” of a 

Contracting State to be settled by an arbitral tribunal
48

.  

39. Under EU law, the investor can assert his claims before a national court with the 

involvement of European Court of Justice, though a preliminary ruling procedure
49

. Both 

mechanisms are aimed at protecting investments and under each of them the investor can seek 

damages for host State's unlawful conduct. The right of individuals to “obtain reparation when 

their rights are infringed by a breach of Community law for which a Member State can be held 

responsible” was established by the ECJ in the Francovich case
50

.  

40. The wording of Art. 59 VCLT proposes that successive treaties must relate to the same 

subject matter. Respondent believes the requirement for treaties to “relate to the same subject 

matter” as meant in the Convention implies that the treaties scopes should overlap, rather than 

superimpose on one another. Such interpretation of the requirement has been taken, for example, 

by the International Law Commission
51

.  

41. The main aims of the BIT, as the preamble suggests, are to promote reciprocal 

investment, in other words attract foreign capital, protect that capital once it has been invested in 

its territory and provide the investors with efficient remedies in case of unlawful state conduct.  

42. In regard to making an investment, the right of a national of a contracting party to invest 

assets in the territory of another contracting party and to freely dispose of revenues deriving from 

the operation of such assets is protected by EU law through the right of establishment (Art. 49 

TFEU) and the free movement of capital (Art. 63 TFEU).  

43. Full protection and security and fair and equitable treatment standards, as well as national 

treatment standard, are afforded through the internal market rules, the principle of non-

                                                           
46
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discrimination and the ECHR. Adequate means of seeking damages are also granted by Union 

law.  

44. Taking into account all the above mentioned, there is no saying that the BIT and EU law 

regulate exactly the same relationships, but it is undeniable that they do in fact relate to the same 

subject matter and EU law even often overlaps the BIT, presenting broader rights. 

2. Barancasia and Cogitatia Intended for Investment Matters to Be Governed by EU Law 

45. Respondent clearly and intelligibly expressed its intention for investment matters to be 

governed by EU law, as required by Art. 59(a) of the Vienna Convention. Upon the State's 

accession to EU, Barancasia reviewed its Intra-EU investment policy coming to a conclusion that 

the State's Intra-EU BITs “had become obsolete”
52

. In November 2006 Barancasia’s Government 

“announced its intention to terminate its Intra-European BITs”
53

. Respondent notified 

Cogitatiavia an official notification and received a formal acknowledgment of receipt from 

Cogitatia's Ministry of Foreign Affairs
54

. Subsequently, Respondent, proceeded to take actions, 

specified in the notification, and terminated theCogitatia-Barancasia BIT.  

46. For the reasons discussed above, the termination of the BIT, first, was in compliance with 

the procedure stipulated by Art. 65 and Art. 67 VCLT. These articles apply to termination under 

Art. 59, as well as under Art. 54. Second, Cogitatia's failure to object the termination of the BIT 

estops the State from contending it. Third, Respondent's actions on terminating were in line with 

the European Commission's point of view concerning intra-EU BITs. 

C. Inapplicability of the BIT’s Arbitration Clause Under Art. 30 of the VCLT  

47. The Tribunal lacks jurisdiction over the dispute, as the BIT's Arbitration Clause
55

 is 

inapplicable by operation of Art. 30(3) of the VCLT, which states: 

“when all the parties to the earlier treaty are parties also to the later treaty but 

the earlier treaty is not terminated or suspended in operation under Art. 59, the 

earlier treaty applies only to the extent that its provisions are compatible with 

those of the later treaty”
56

.  

48. The Arbitration Clause is incompatible with the European Union legal order, first, as it 

violates general EU law principles (non-discrimination and principle of equality of treatment) (1) 

and, second, as it comes into collision with founding rules of the Union's judicial system (2). 
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Third, execution of an arbitral award would constitute an infringement of EU internal market and 

State aid rules (3). 

1. Arbitration Under the Cogitatia-Barancasia BIT Violates the EU Law Principles of 

Non-Discrimination and Equality of Treatment 

49. Application of the Arbitration Clause violates the principle of non-discrimination, which 

prohibits “any discrimination on grounds of nationality”
57

, and the principle of equality of 

treatment — basic fundamental principles of EU law. The BIT grants the faculty of resorting to 

investor-State arbitration only to nationals of the States-parties to the treaty, while nationals from 

other EU Member States do not possess this remedy.  

50. This “constitutes forbidden discrimination against those other EU nationals”
58

, as the 

European Commission stated in its Written Observations of 7 July 2010 in the Eureko case. In 

regard to the Eastern Sugar case the Commission determined that the “application of intra-EU 

BITs could lead to a more favorable treatment of investors and investments between the parties 

covered by the BITs and consequently discriminate against other Member States, a situation 

which would not be in accordance with the relevant Treaty provisions”
59

.  

51. Moreover, according to the EC, the remedies provided under EU law — “redress through 

national courts or through a complaint to the Commission”
60

 — are not any less efficient than 

investment arbitration. As for the second principle, as the EC stated, “availability of a choice of 

dispute resolution procedures gives some investors an advantage over investors from other 

Member States”
61

, thus infringing States' obligations of treating all EU citizens in an equal 

manner.  

52. In the Matteuccicase the ECJ established that a bilateral agreement reserving a right 

“exclusively for nationals of the two Member States which are parties to the agreement cannot 

prevent the application of the principle of equality of treatment”
62

. This means that the only way 

to apply the BIT's Arbitration Clause, yet still comply with the EU aquis, is to extend the option 

of turning to investor-State arbitration to investors from all EU Member States.  

53. Indeed, this would solve the problem of discrimination and equal treatment, however, 

such a solution, as described below, would prejudice the EU judicial system, as well as the very 

foundation of the Union's legal order. 
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2. Arbitration Under the Cogitatia-Barancasia BIT Violates Founding Rules of the EU 

Judicial System 

54. Investor-State arbitration violates founding principles of the EU judicial system. 

Submission of a dispute by a Member State to an arbitral tribunal would constitute an 

infringement of the ECJ's exclusive competence over issues concerning the interpretation of EU 

Law
63

.  

55. Unlike national courts of EU Member States, that can request the ECJ for preliminary 

rulings on matters concerning EU law, arbitral tribunals are not entitled to do so.  

56. Moreover, intra-EU arbitration violates the States obligation not to submit any “dispute 

concerning the interpretation or application of the Treaties to any method of settlement other 

than those provided for [in the TFEU]”
64

. In the Mox Plant case the ECJ established “exclusive 

jurisdiction in resolving a dispute between two EU Member States that was at least partially 

covered by EU law”
65

.  

57. As the BIT does in fact overlap with EU legal order, namely EU internal market rules, 

arbitration under Art. 8 would be in breach. 

3. Implementation of an Arbitral Award May Be Considered as Unlawful State Aid Under 

EU Law 

58. Execution of an award would amount to unlawful State aid under EU law. Paying an 

investor damages would infringe EU internal market rules and Art. 107 TFEU. 

59. In 2014 the European Commission issued a suspension injunction in connection with the 

Micula award “obliging Romania to suspend any action which may lead to the execution or 

implementation of the part of the Award that had not yet been paid, as such execution would 

constitute unlawful State aid”
66

.  

60. The primary objective of investor-State arbitration — the ability of the investor to seek 

damages in case of unlawful state conduct — is, therefore, undermined by the State's 

impossibility to actually disburse the awarded reparation, as such state disbursement would be in 

breach of the TFEU. 

61. In light of the aforesaid, the Tribunal should find that it lacks jurisdiction over the dispute 

for the reasons stated in sections A, B and C. 
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II. RESPONDENT ACTED IN COMPLIANCE WITH THE FAIR AND EQUITABLE 

TREATMENT STANDARD PRESCRIBED BY THE COGITATIA-BARANCASIA BIT  

62. Arts. 2(2) and 3(2) of the BIT contain the FET clause. Art. 2(2) of the BIT states that:  

“Investments of investors of either Contracting Party shall at all times be 

accorded fair equitable treatment and shall enjoy full protection and security in 

the territory of the other Contracting Party”
67

 

63. Art. 3(2) of the BIT reads that:  

“Each Contracting Party shall in its territory accord to investors of the other 

Contracting Party, as regards management, maintenance, use, enjoyment or 

disposal of their investment, treatment which is fair and equitable and not less 

favorable than that which it accords to its own investors or investors of any 

third State, whichever is more favorable”
68

 

64. The FET clause implies certain guarantees
69

. Those usually include: the fulfillment of 

investor’s legitimate expectations
70

, due process and transparency of the host state’s actions
71

; 

some tribunals equate the standards of full protection and security with FET
72

. 

65. Respondent did not violate the FET standard since it did not breach Claimant’s  

legitimate expectations (A). Further Respondent’s actions complied with the due process, non-

discrimination and transparency guarantees of the FET standard (B). Finally Respondent 

accorded to Claimant full protection and security (C). 

A.  Respondent Did Not Breach Claimant`s Legitimate Expectations 

66. Claimant’s expectations that the Alpha project was, first, entitled to 0.44 EUR/kWh feed-

in tariff license under the LRE and, second, that Respondent would not change its legislation 

regulating feed-in tariffs for several years, were not legitimate. 

1.  The Expectations As Regards the Alpha Project Were Not Legitimate 

a. Alfa as Existing Capacity Was Not Entitled to a License Under LRE 

67. It was unwise of the Claimant to expect a new license for the Alpha project, as 

Respondent didn’t make a promise to grant a license to Alpha. Art. 5 of the LRE only states that 

a capacity of electricity production may be installed or developed “upon obtaining a license from 
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the BEA”
73

. The law does not imply that each and every facility is entitled to a license. The LRE 

only sets criteria for licensing, which Alfa did not meet, since it was not undertaken in response 

to the LREAs for the possible abuse of the administrative powers, foreign investors (as well as 

Barancasian investors) are protected against it, as they are eligible to file claims in Barancasia’s 

administrative courts, which have jurisdiction to resolve disputes involving a state entity or 

government agency
74

.  

b. Claimant Did Not Iintend to Develop Alfa 

68. The BEA lawfully rejected a license to Alfa. Alfa was brought on line on 1 January 

2010
75

, till 25 August 2010 Alfa was a an unsuccessful and too ambitious experimental project, 

namely a photovoltaic plant being operated at a heavy loss due to defects in the installation, 

delays and huge budget overruns
76

. Alfa’s design capacity was 21% but Claimant managed to 

achieve only 12,1% and even had to invest €64,550 more than expected to bring it at least on 

line
77

. 

69. Prior to the LRE, the Alpha project operated at a loss under the legally required 

licenses
78

. After the LRE was enacted, Vasiuki applied for an LRE license for Alfa not because 

the old Alfa licenses had expired, but rather because an LRE license provided “some hope for the 

Alfa project to survive”
79

. It is necessary to point out that Respondent did not preclude Alfa from 

staying on the market, and Alfa was allowed to conduct business activity in the photovoltaic 

sector.  

70. There is nothing to evidence Claimant’s intentions to develop Alfa and Alfa’s dire state 

excludes any probability of such development. Moreover, all modern technologies are 

inapplicable to this old capacity: the Claimant acquired certain know-how during Alfa, however, 

implemented it only in Beta
80

.The new ground-breaking technology, developed in 2011, requires 

installations to be specifically tailored for its implementation, and is not compatible with older 

projects
81

. Moreover, Respondent granted a license to another Claimant’s project, so that 

Claimant’s actual presence on Respondent’s market was not bothered, and the Respondent’s 

actions were not discriminatory. 
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Consequently, the BEA lawfully denied license to Alfa as to an existing capacity which the 

investor did not intend to develop and very likely was unable to develop at all. 

2. The Expectations As Regards All Other Projects of Claimant Were Not Legitimate 

a. Respondent Did Not Take Any Individualized Actions With Respect  to Claimant 

71. The concept of legitimate expectations implied that such expectations of an investor must 

be based on the individualized actions of a host state
82

 (“the promise or representation must be 

addressed to the individual investor”
83

).The only more or less individualized
84

 act which 

touched upon the subject matter of the case at hand and involved both Claimant and Respondent 

the license issued by Respondent. Despite licenses are certainly more individualized than a piece 

of general legislation, they can be considered part of the regulatory framework
85

, and therefore 

engender reduced expectations too. Besides, the licenses did not contain any information about 

the tariffs, as the tariffs were subject to general regulation. The licenses signified a mere 

Respondent’s recognition of the fact that Claimant and other investors are “entitled to the feed-in 

tariff calculated and announced by the Barancasia Energy Authority”
86

. The tariffs themselves 

are not individualized and prescribed by general legislative act that do not engender the 

legitimate expectations. 

b. Legitimate Expectations Cannot be Based on General Legislative Framework 

72. The Respondent’s legislation cannot be the basis for Claimant’s legitimate expectations 

as well. As legislation contains general statements only, it engenders reduced expectations. 

Whilst stability of the legal framework is desirable, this standard is not absolute; the State retains 

its regulatory power to adapt to changing of circumstances
87

.“It would be unconscionable for a 

country to promise not to change its legislation as time and needs change,[…] reliance on such 

an implication by a foreign investor would be misplaced and, indeed, unreasonable”
88

. 

73. Except where specific promises or representations are made by the State to the investor, 

the latter may not rely on a BIT as a kind of insurance policy against the risk of any changes in 

the host State's legal and economic framework. With EUR 0.44/kWh tariff Respondent could not 

protect the public interest (this point is addressed below link!), and it promised to review its 

legislation in response to the national strikes demanding an increase of salaries and educational 

                                                           
82

Mairal, p. 426. 
83

El Paso, paras 375—3577. 
84

Potestà, p. 116. 
85

Potestà, 100. 
86

LRE, art. 3. 
87

Impregilo, paras.290-291. Enron, paras. 260-261. 
88

Continental, para. 258. 



16 
 

funding. The assessment of the reasonableness or legitimacy of investor’s expectation must take 

into account all circumstances, including not only the facts surrounding the investment, but also 

the political, socioeconomic, cultural and historical conditions prevailing in the host State
89

. As it 

was ruled by the Total Tribunal, the BIT signatories have the ‘powers’ as well as the 

‘responsibility’ which ‘to amend their legislation in order to adapt it to change and the emerging 

needs and requests of their people in the normal exercise of their prerogatives and duties’
90

.  

74. No investor, especially, in such a rapidly developing sector of economy as solar power, 

may reasonably expect that the circumstances prevailing at the time the investment is made 

remain totally unchanged. Legitimate expectations are not subjective hopes and perceptions; 

rather, they must be based on objectively verifiable facts
91

.Regulatory adjustments and changes 

to rates, fees and tariffs are to be anticipated by any business, including (foreign) investors, and 

especially investors coming from jurisdictions subject to the same supranational regulatory 

frameworks as Barancasia (EU). 

B.  Claimant Enjoyed Full Protection and Security 

75. Claimant has enjoyed full protection and security in strict accordance with article 2 of the 

BIT. As the tribunal in Lauder v Czech Republic confirmed, the only duty of the host state under 

the “protection and security” clause is to grant the investor access to its judicial system. There is 

no sufficient evidence to prove that Barancasian authorities failed to grant Vasiuki such 

access
92

.[почему ссылкана лаудер?] Foreigners are eligible to file claims in Barancasia’s 

administrative courts, which have jurisdiction to resolve disputes involving a state entity or 

government agency. However, Vasiuki did not file any such claim. 

1. Respondent Accorded to Claimant Full Protection and Security 

a. Respondent’s Actions Regarding the Alpha Project complied With Due Process, 

Transparency And Non-Discrimination Requirements. 

76. The decision of Barancasian authority not to grant license cannot not be considered 

arbitrary, discriminatory or contradictory to due process. This measure is not discriminatory 

since Respondent has not issued any LRE license for a photovoltaic power plant installed prior to 

the enactment of the LRE, allowing it to benefit from the feed-in tariff of EUR 0.44 kWh. In 

accordance with the provisions of the LRE, all licenses were granted only to photovoltaic 

projects undertaken after and in response to LRE.  
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77. In addition to that, Alpha already had a license, which was given to it according it status. 

One of the main purposes of the new legislation on renewable energy in Barancasia was to 

“promote further development and introduction of innovative technologies”
93

. Art. 5 of the 

LRE
94

 and Art. 3 of the Regulation
95

 clearly state that feed-in-tariff (0.15 EUR/kWh) can be 

granted only to new or existing capacities which are planned to be developed (e.g. with 

application of new technologies), they are not a subsidy for pre-existing projects
96

. For these 

reasons the Respondent’s action did not violate the guarantees of Due process. 

b. Respondent’s Actions Regarding Claimant’s Other Projects Complied With Due Process, 

Transparency And Non-Discrimination Requirements.  

78. The amendments to LRE cannot be considered arbitrary? and discriminatory taking into 

account purposes and aims thereof. Consumer protection and their legitimate interests are 

declared to be one of the main goals of this law. Respondent’s decision to amend the LRE was 

pressured by the internal factors, such as the stakes by teachers, demanding to reduce the 

Respondent’s allocations to the energy sector, and practical impossibility to connect 7000 new 

users to the national electricity grid
97

. EU states’ loans limits are another external factor 

influencing the decision. Because of this, Respondent had to balance its public policy, 

international obligations, and its interests in promoting the investment. 

79. The fact that Vasiuki did not participate in the hearings on amendments to LRE does not 

represent undue process and lack of transparency. Barancasian law grants the national parliament 

broad discretion in consulting the public during the course of legislative procedures. Barancasian 

parliamentary committees are not bound by any rules regarding their choice of stakeholders to 

invite to take part in the consultation. The LRE amendments were discussed by stakeholders and 

major photovoltaic companies
98

, the Claimant was not included into this group because of its 

position on the market. Vasiuki’s share in Barancasia’s renewable energy market is very small
99

. 

Claimant is a young developer of electric projects, mostly focused on the turnkey sale of gas 

turbines and wind projects. It had fairly recently begun developing wind energy projects for its 

own account. Its entry into the solar market in Barancasia was its first attempt to develop solar 

energy projects
100

.Also it is known that Vasiuki has continued with its plans regarding 12 

projects and it makes it clear that had the investor known about the hearings, it would not have 
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stopped investing, altering the adopted changes also doesn’t seem plausible, because of the 

Claiman’t market share. 

80. As for the retroactive effect for the amendments to the LRE, the only reason the 

amendments of the LRE and the Regulation had the effect from 1 January 2013, which is only 

few days earlier than the date of their adoption, is the necessity to account for the state budget 

incomes and revenues. Given that the tariffs are “reviewed annually”
101

, and as many as 6000 

investors, who were granted LRE licenses, are affected by such reviews, it is essential that it be 

clear. For the reasons 1 January is more preferable than any other date. In addition to that, it 

happens rarely and can be challenged in the Respondent’s courts
102

. 

81. For the reasons stated in sections A, B and C above Respondent’s actions did not violate 

the BIT and were compatible with the FET standard. 
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III. RESPONDENT IS NOT LIABLE FOR ANY BREACH OF THE COGITATIA-

BARANCASIA BIT 

82. In case the Tribunal finds any breach of the Cogitatia-Barancasia BIT, Respondent’s 

actions shall be exempted since it acted in accordance with a self-judging exemption clause 

contained in the Cogitatia-Barancasia BIT (A). Alternatively, Respondent still cannot be held 

liable under the CIL standard of necessity (B). 

A. Respondent’s Actions Are Permissible Under the Self-Judging Exemption Clause of the 

Cogitatia-Barancasia BIT 

83. The exemption clause of the Cogitatia-Barancasia BIT is not equal to the CIL provisions 

on necessity (1). Further, this article covers essential security interests as a ground for invoking it 

(2). Therefore, the self-judging clause of the BIT exempts Respondent from liability in light of 

the facts of the case (3).  

1. The Exemption Clause Contained in Article 11 of the Cogitatia-Barancasia BIT Is 

Different From the CIL Standard of Necessity 

84. The Cogitatia-Barancasia BIT contains a provision that allows the state to be exempted 

from responsibility in specified circumstances - the so-called “non-precluded clause”103. Art. 11 

“Essential Security Interests” reads:  

Nothing in this Agreement shall be construed to prevent either Contracting Party from 

tak-ing measures to fulfil its obligations with respect to the maintenance of international 

peace  or security. 

85. The doctrine and arbitral practice treat non-precluded measures clauses as either 

providing for a specific treaty standard104 or requiring interpretation in light of the CIL standard 

of necessity105. Art. 11 of the Cogitatia-Barancasia BIT is different from the relevant CIL rules. 

86. Provisions on necessity are codified in Art. 25 of the ILC Draft Articles106. In contrast to 

BITs, they were not designed in the particular context of international investments107. Rather, as 

stated by several tribunals when interpreting the meaning of the similar article in the U.S.-

Argentina BIT, it is a treaty clause that amounts to lex specialis sufficient to excuse the state 

from liability108.  
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87. What is more, reading of Art. 11 as encompassing relevant rules of CIL would render it 

meaningless. The principle of effet utile requires that interpretations which undermine the 

meaning of the provision be avoided109. If the Parties had wanted to provide the State with the 

protection under CIL provisions, there would not have been any need for a specific clause in the 

Cogitatia-Barancasia BIT since the CIL standard applies in any case110. Thus, utilizing the CIL 

standard does not fit the purpose of including Art.11 in the Cogitatia-Barancasia BIT. 

88. Finally, it is essential that a right balance be struck between investors' interests and public 

interests of the state complete with the latter's regulatory powers111. The EU Communication 

“Towards a comprehensive European international investment policy” supports this view112. 

Given that the CIL defence of necessity is extremely difficult to invoke successfully113, rejecting 

the autonomous standard of Art.11 would considerably deprive the State of the benefits it is 

entitled to enjoy under the Cogitatia-Barancasia BIT.  

89. For the reasons mentioned above, the tribunal should apply an autonomous treaty 

standard provided for in Art. 11 of the Cogitatia-Barancasia BIT. 

2. Article 11 of the Cogitatia-Barancasia BIT Applies to Breaches Committed in Order to 

Safeguard Essential Security Interests 

90. Even though not included in the text of Art. 11, essential security interests may be a 

ground for invoking it.  

91. Art. 31 (1) VCLT prescribes that a treaty shall be interpreted in good faith in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context. The context 

includes, inter alia, the text of the treaty114. Consequently, the title of a particular article should 

also be seen as a part of the context115.  

92. In the case at hand, the title of Art. 11 of the Cogitatia-Barancasia BIT reads “Essential 

Security Interests”. This fact proves that the Parties intended Art. 11 to be applicable in cases 

concerning threats not only to international peace and security but also to essential security of the 

State party to the BIT. As will be shown below, Barancasia's actions were dictated by necessity 

to safeguard its essential interests. 

3. Respondent's Actions Are Exempted Under the Self-Judging Art. 11 of the Cogitatia-

Barancasia BIT 
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93. Art. 11 of the Cogitatia-Barancasia BIT is self-judging and excuses Respondent from 

responsibility under the given circumstances.  

94. Self-judging character of a non-precluded measures clause implies that the competence to 

decide what is necessary for the state lies within this state rather than the judicial body116. In 

cases of crises or threats thereof, state’s authorities are better judges of whether the measures in 

question are necessary due to their proximity to the situation and considerable expertise with 

regard to particular issues117.  

95. In the present case, the calculation of the feed-in tariffs was entrusted to the national 

regulator possessing specific knowledge of the operation of the RE sector in Barancasia – the 

BEA118. The new tariff had to be introduced due to the severe economic and political problems 

Respondent could have faced if it had continued to support RE producers on the basis of the 

initial one. Only Respondent could properly assess what implications such situation might have 

had for the state budget and, consequently, for its citizens. Therefore, Art. 11 of the Cogitatia-

Barancasia BIT shall be deemed self-judging. 

96. Accordingly, based on the thorough knowledge of the situation in Barancasia, 

Respondent rightly concluded that it posed a threat to its essential security interests and adopted 

measures best suited to address the crisis. Therefore, Respondent should be exempted under Art. 

11 of the Cogitatia-Barancasia BIT. 

B. Respondent Cannot Be Held Liable Under the CIL Standard of Necessity  

97. Should the Tribunal find that the CIL standard of necessity is still applicable, Respondent 

satisfied requirements of this standard. Art. 25 of the ILC Articles reads:  

1. Necessity may not be invoked by a State as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of 

that State unless the act: (a) is the only way for the State to safeguard an 

essential interest against a grave and imminent peril; and (b) does not seriously 

impair an essential interest of the State or States towards which the obligation 

exists, or of the international community as a whole. 2. In any case, necessity 

may not be invoked by a State as a ground for precluding wrongfulness if: (a) 

the international obligation in question excludes the possibility of invoking 

necessity; or (b) the State has contributed to the situation of necessity. 

Art. 25 requirements and their application to the present case will be analyzed below.  
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1. The Conditions in Barancasia Amounted to a Grave and Imminent Peril to Its 

Essential Interests 

98. The situation in Barancasia was grave enough to allow for invocation of necessity. 

99. State of necessity may include cases of economic necessity119. What is more, 

interpretation of the term “essential” must depend on the circumstances of each case120. 

100. In the case at hand, further maintenance of the Barancasia RE system under conditions set 

forth in the LRE would have been disastrous for Respondent's economy and the welfare of its 

citizens. Respondent had to adopt the challenged actions in order to avoid state budget deficit 

and civil unrest which had already shown itself in the form of strikes121.Furthermore, had 7000 

applicants for the LRE license been granted the right to the initially established feed-in tariff, it 

would have been physically impossible to connect such a tremendous amount of users to the 

national electricity grid122.  

101. The fact that the RE scheme's operation had not yet led to severe consequences does not 

negate its imminence. A peril may be considered to be imminent if “the realization of that peril, 

however far off it might be, is not thereby any less certain and inevitable”123. In light of the 

strikes and significant increase in the amount of applications for the LRE license, Respondent 

had all reasons to believe that support of the solar providers under the existing tariff would be 

detrimental to the normal functioning of the state.  

2. Measures Adopted by Respondent Were the Only Ones Available Under the 

Circumstances 

102. Respondent may resort to defense of necessity since its actions were the only way to 

safeguard its essential interests under the given circumstances.  

103. It must first be noted that the literal interpretation of the term “the only means” would 

render the defense of necessity useless since no state could invoke it, especially in cases of 

economic necessity124. The situation with only one decision available is only possible in theory 

rather than in practice. The Tribunal should therefore reject such a strict approach. 

104. Moreover, actions of a EU Member State in breach of its international commitments must 

be assessed in light of its responsibilities under the EU law125. Member States often have no 

choice but to put the demands of the EU law above obligations under international law126.  
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105. In the present case, the ability of Barancasia to borrow money was limited by the EU 

mandate127, which allowed Respondent to gain the necessary amounts for the maintenance of the 

existing RE support system from the state budget only. 

106. However, it was also impossible to use budget funds under the given circumstances. 

Given that 15% of the state budget would have been spent on RE support scheme, thus 

exceeding a share allocated to the educational system, Barancasian authorities had no other 

alternative than to change national legislation.  

107. Finally, Respondent could not have foreseen at the time of passing the LRE that a new 

ground-breaking technology would be developed, making solar panels substantially cheaper to 

manufacture and thus leading to a dramatic increase of the annual return on investment. Nor 

could it have expected that there would be as many as 7000 energy generators willing to use the 

LRE incentives128. As a result, Respondent had to act in a situation of emergency.  

108. For the above reasons, Respondent's conclusion as to the necessity of the measures 

adopted by it should be viewed as appropriate. 

3. The Challenged Measures Did Not Impair Essential Interests of Either Cogitatia or the 

International Community  

109. First, there is no evidence that introduction of the new feed-in tariff led to severe 

implications for Cogitatia or the international community.  

110. Second, essential interests of the state should be distinguished from the investor's 

interests129. The fact that the state violated interests of the latter does not presuppose the breach 

of the essential interests of the other state party to a BIT.   

111. In cases where tribunals had to address the necessity of the far more restrictive measures 

adopted by the Argentine authorities, several tribunals found no impairment of the essential 

security of either the U.S. or the international community130.  

112. It can thus be concluded that Respondent did not impair essential interests of Cogitatia or 

the international community.  

4.  The Cogitatia-Barancasia BIT Does Not Exclude the Possibility to Invoke a Defence 

of Necessity 

113. There is no provision in the Cogitatia-Barancasia BIT explicitly excluding the right of the 

State to invoke necessity. It can also be seen from Art. 4 (2) (b) of the Cogitatia-Barancasia BIT 

that the Parties did not intend to rule out necessity as a circumstance precluding wrongfulness of 

an act of either of them.  
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5. Respondent Did Not Significantly Contribute to the Situation of Necessity 

114. A state may not invoke necessity only if the way it contributed to the situation is 

“substantial and not merely incidental or peripheral”131. This limitation is of particular 

importance since, in most situations, a state makes at least some contribution to the situation.  

115. Respondent did not make a significant contribution to the situation in the national RE 

market. Rather, the unsustainability of the RE scheme was caused by an external factor, that is, 

the development of a ground-breaking technology of PV plants’ construction. Respondent made 

considerable efforts to prevent implications which the unexpected profits of solar providers 

could have had for it, in relation to its membership in the EU, and its economy.  

116. For the reasons stated in sections A and B, Respondent satisfies both the treaty and CIL 

standards of necessity. It is therefore exempted from breaching the Cogitatia-Barancasia BIT. 
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IV. RESPONDENT CANNOT BE ORDERED TO RESCIND THE LRE AMENDED 

ART. 4 OR TO CONTINUE TO PAY THE 0.44 EUR/KWH FEED-IN TARIFF TO 

CLAIMANT 

117. Even if the Tribunal finds the breach of the Coigtatia-Barancasia BIT, it should find that 

remedies of restitution and specific performance requested in the Prayer for Relief132 are 

inappropriate. First, Respondent cannot be ordered to rescind the LRE amended Art. 4 (A). 

Second, to order Respondent to continue paying Claimant the 0.44 EUR/kWh feed-in tariff 

would be equally inappropriate (B). 

A. Respondent Cannot Be Ordered to Rescind the LRE Amended Art. 4 

118. Respondent cannot be ordered to rescind the LRE amended Art. 4 for two reasons. First, 

the Tribunal lacks the powers to order juridical restitution against a sovereign state.  Second, 

juridical restitution is in any case unavailable because of its material impossibility and the 

disproportionate burden it would impose on Respondent. 

1. The Tribunal Lacks the Powers to Order Juridical Restitution Against a Sovereign 

State 

119. In its Prayer for Relief Claimant requests the Tribunal to order Respondent to restore the 

legislative situation to the status quo ante133134, i.e. juridical restitution135. Since the BIT and the 

LCIA Rules contain no provisions as to the types of relief that can be ordered, the Tribunal 

should turn for clarification to arbitral practice. However, international investment tribunals do 

not usually award juridical restitution that would require a sovereign state to amend its 

legislation. 

120. The several examples of international courts and tribunals ordering mandatory injunctive 

relief136 should not be taken into consideration since they concern amendment or rescission of 

non-regulatory, individual rulings. In the present case, however, juridical restitution is requested 

in respect of Respondent’s general legislation. 

121. The Goetz137 case, where the tribunal indeed offered the state to annul its ordinance as 

one of the alternatives, was entirely different from the case at hand, since such remedy was only 

mentioned as a suggestion in the interim decision138. 
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122. In cases where similar relief was requested and the states expressed their objections to the 

remedy, the tribunals emphasized their commitment not to violate the states’ sovereignty. Thus, 

in City Oriente the tribunal noted that “[a]n arbitrator lacks any power whatsoever to impair” a 

state’s “law-making rights” or to “overturn” its laws139. The LG&E tribunal pointed out that 

juridical restitution involving “modification of the current legal situation by annulling or 

enacting” legislative measures would be an “undue interference with the sovereignty of the 

state140. 

123. In the case at hand, an award ordering Respondent to revoke an amendment to its 

legislation  would indeed constitute undue interference with its exclusive sovereign rights to 

enact and alter its laws. Arbitral practice evidences deference of arbitral tribunals towards 

legislative powers of states.  The tribunal in City Oriente recognized the power of a state’s public 

authorities to “enact the laws they deem appropriate”141 as the exercise of its “legitimate and 

undisputed national sovereignty”, with which a tribunal cannot interfere142. 

124. Restitution has been repeatedly recognized as a remedy unavailable in cases of 

nationalization and termination of contracts by a state by virtue of its sovereign powers143 since 

such actions were not in themselves unlawful and constituted an “act of state”144. The same point 

of view should be adopted in the present case, since Respondent’s amendment of its legislation 

measures is lawful exercise of its sovereign rights to legislate and determine its policy145. 

125. To sum up,  the Tribunal lacks the powers to order juridical restitution since it would 

violate Respondent’s sovereignty. 

2. Alternatively to Section 1, the Criteria for Ordering Restitution Are Not Met 

126. As already discussed supra146, the requested remedy is juridical restitution.  Therefore, for 

the Tribunal to award such remedy the criteria for availability of such restitution set by 

international law and jurisprudence should be met147. First, restitution should not be materially 

impossible. Second, it should not impose a disproportionate burden on Respondent state148. 

Below it will be shown that neither of the criteria is fulfilled in the present case. 
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127. First, juridical restitution is precluded for the reasons of material and legal 

impossibility149. The revocation of the amendment would inevitably result in the necessity to 

connect 7 000 new users to the grid, which was found to be physically impossible150. 

Furthermore, Respondent will have to continue the payment of the 0.44 EUR/kWh feed-in tariff 

to the thousands of producers. However, it does not have the financial means to do so151 and it 

cannot borrow the required amounts of money without violating the borrowing limits imposed by 

the EU legislation152. 

128. Second, should the Tribunal find that juridical restitution is indeed materially possible, 

such restitution would impose on Respondent a burden disproportionately larger than mere 

compensation would. The revocation of Art. 4 of the LRE would result in Respondent’s 

obligation to pay the 0.44 EUR/kWh feed-in tariff to all licensed companies. Many of these 

producers are of greater scale than Claimant and their total number amounts to 6 000153, so to 

meet its obligations Respondent would have to pay sums many times larger than compensation 

of damages to Claimant. 

129. Consequently, the request for juridical restitution should in any case be denied on the 

grounds that requirements for its availability have not been met. 

B. Respondent Cannot Be Ordered to Continue to Pay the 0.44 EUR/kWh Feed-In 

Tariff to Claimant 

130. Respondent cannot be ordered to continue to pay the 0.44 EUR/kWh feed-in tariff to 

Claimant for the following reasons. First, it does not have the powers to order specific 

performance against a sovereign state. Second, the criteria for awarding specific performance are 

not met. Third, monetary compensation is sufficient and appropriate remedy in the circumstances 

of the case. Alternatively, Respondent as a sovereign state should be given a choice between 

specific performance and monetary compensation. 

1. The Tribunal Lacks the Powers to Order Specific Performance Against a Sovereign 

State 

a. Nature of the Requested Remedy 

131. In its Prayer for Relief Claimant requests that Respondent be ordered to continue paying 

the 0.44 EUR/kWh feed-in tariff to Claimant154. This remedy constitutes restitution vis-à-vis 
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Claimant, since it implies the restoration to the position in which Claimant was before the 

amended Art. 4 entered into force. The remedy consists in payment of the 0.44 EUR/kWh feed-

in tariff that was promised initially. Thus, the remedy can also be referred to as specific 

performance. The terms restitution and specific performance are used as synonymous and 

interchangeable in many investment arbitration cases155.  

 b. Arbitral Practice Rejects Such Remedy Against Sovereign States 

132. The powers of investment tribunals to order sovereign states to perform certain acts are 

not generally acknowledged and accepted in arbitral practice and doctrine. 

133. In BP, specific performance was found to be an available remedy only if it was 

specifically recognized by the parties in their agreement. The sole arbitrator did not discover in 

the relevant case law and doctrine any “explicit support” of availability of specific performance 

and restitution as remedies156.  

134. It could be argued that there is an example of an investment tribunal granting restitution 

in the form of specific performance, namely, the Goetz case157. However, a closer analysis of the 

language shows the uncertainty of the tribunal as to its powers to order restitution158, which is 

clear from the mentioning of the state’s “sovereign discretion” to choose between restitution and 

specific performance. Moreover, as noted above159, it was not the award itself, but the interim 

decision on liability160 that contained the suggestion of restitution. The remedies embodied in the 

final award were the result of voluntary consent of the state to provide specific performance161. 

In any case, this award was labeled by scholars as an exception in the general practice of arbitral 

tribunals, which usually formulate their decisions in monetary terms162. 

135. In ATA Construction, where the tribunal ordered injunctive relief, the remedy was 

proposed and consented to by the host state itself, which thus vested the tribunal with the powers 

to order such remedies163. 

136. In light of such jurisprudence, the remedy of specific performance would violate 

Respondent’s sovereignty since it would interfere with its right to determine and carry out its 

lawful measures of economic policy164. 
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c. Even If Restitution Does Not Contradict Sovereignty, Such Remedy Is Still Inappropriate 

137. Even if it should agree with the reasoning of the sole arbitrator that restitution in itself 

does not contradict the principle of sovereignty165, such remedy is unacceptable if it is aimed to 

reverse lawful acts of a state166. It has already been pointed out above that the measures taken by 

Respondent are not unlawful167. 

138. Consequently, the Tribunal is precluded from ordering specific performance/ restitution 

in light of Respondent’s sovereignty. 

2. The Criteria for Awarding the Requested Remedy Are Not Met 

139. As stated above, the requested remedy can be characterized as specific performance or as 

restitution168. For restitution to be ordered, it should not be precluded by (1) its impossibility and 

(2) its disproportionate burden in comparison with compensation169. However, both of these 

limitations are present in the case at hand. 

140. First, the requested restitution is impossible. Payment of the 0.44 EUR/kWh feed-in tariff 

to Claimant would only lead to the breach of Respondent’s obligations to accord fair and 

equitable treatment to its investors and would amount to discrimination. 

141. Second, as the tribunal in Occidental stated, specific performance should be refused “if it 

imposes too heavy a burden on the party against whom it is directed”170. Such heavy burden will 

take place in the case at hand if specific performance is ordered. Payment of 0.44 EUR/kWh 

only to Claimant would mean discrimination against other investors, which in turn is likely to 

lead to multiple legal actions against Respondent. This would require considerable and 

unjustifiable expenditure of resources on the part of Respondent.  

142. To sum up, specific performance cannot be ordered since the criteria for its availability 

are not met, namely, it is impossible and imposes a disproportionate burden on Respondent. 

3. The Appropriate Remedy Is Monetary Compensation 

143. Considering the circumstances of the case, monetary compensation would be the most 

appropriate remedy. The primacy of restitution, although recognized by some authorities, is not 

supported by international arbitral practice. The cases where restitution was ordered without a 

clause in the compromis providing for such remedial powers of the tribunal are very rare171. The 
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analysis of arbitral practice shows that monetary compensation is the most common remedy in 

cases when a state’s legislation is found to be contrary to its obligations to the investors172. In 

Metalclad173 and Santa Elena174 the tribunals, having found that regulations adopted by states 

breached their obligation, only ordered monetary compensation. 

144. The current case is different from the ICJ cases175 and several investment arbitration 

cases176, where ordering specific conduct was the only way to restore the incorporeal rights of the 

injured parties177. In the present circumstances, the injury to Claimant is mainly its lost profits, 

therefore, monetary compensation would be sufficient to restore Claimant to its rights. 

145. Thus, granting specific performance does not serve its inherent purpose and would only 

impose additional restraint on Respondent’s sovereignty. 

4. Alternatively, Respondent As a Sovereign State Should Be Given the Choice Between 

Specific Performance and Compensation 

146. Even if the Tribunal should arrive at the conclusion that it indeed has the powers to order 

specific performance and that such relief can be awarded considering the circumstances of the 

case, Respondent as a sovereign state should in any case be granted the right to choose between 

specific performance and compensation. 

147. In the rare cases where awards provide for specific performance the tribunals tend to 

leave to the sovereign discretion of respondent state the choice between specific performance 

and compensation, as it was done in Goetz, where specific performance was suggested only as an 

alternative178. 

148. The ATA Construction and Arif awards where no such discretion was left to the 

respondent states should not be taken into consideration for the reason that in both cases such 

remedy was suggested or consented to by the states179. 

149. Providing a sovereign state with a choice between specific performance and monetary 

compensation is also recommended by prominent scholars180. 

150. To conclude, it would be appropriate to leave the choice between the two remedies to 

Respondent’s sovereign discretion. 
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151. In light of the arguments stated in sections A and B, Respondent can neither be ordered to 

revoke the amended Art. 4 of the LRE, nor to continue paying the 0.44 EUR/kWh feed-in tariff 

to Claimant. 
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V. CLAIMANT`S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION IS 

INAPPROPRIATE 

152. Provided the Tribunal finds the breach of the BIT, it should declare Claimant`s 

calculation  of damages ill-supported and award damages based on Respondents calculation.  

153. In particular, Respondent submits the following: Respondent cannot be ordered to pay 

lost profits of Alfa project (A); Claimant`s basis for calculation of lost profits for Beta project is 

wrong (B); Claimant cannot be entitled to compensation for lost profits of 12 follow-on 

photovoltaic projects (C) and to payment of its out-of-pocket expenditures (D); finally, 

Respondent cannot be ordered to repay losses in 60 future photovoltaic projects, which Claimant 

planned to carry out in Barancasia (E). 

A. Respondent Cannot be Ordered to Pay Lost Profits of Alfa Project 

154. According to the facts of the case at hand, Claimant was not entitled to license for Alfa 

which provided an energy producer with a feed-in-tariff of EUR 0.44 kWh. As was mentioned in 

Respondent`s Submission II, paras. Alfa was an existing capacity in a defective state, which 

Claimant was not intending to develop. Lost profits of Alfa cannot be compensated, because, 

first, the basic principal of international investment law is that uncertain lost profits cannot be 

compensated. And second, because Alfas future profits are highly uncertain. 

1. Uncertain Lost Profits Cannot be Compensated 

155. Even if the Tribunal assumes that Alfa could have been granted a license, Respondent 

cannot be ordered to pay lost profits of a project which operates at such a heavy loss and cannot 

be expected to be profitable in the future.  

156. According to the ILC Commentary, lost profits should be awarded when “an anticipated 

income stream has attained sufficient attributes to be considered legally protected interests of 

sufficient certainty to be compensable”
181

. While awarding lost profits Tribunals are reluctant to 

sustain claims of too “speculative” damages
182

.  

157. As the tribunal in Railroad Development mentioned while defining lost profits of project 

which was unprofitable to the moment of State`s intervention as “speculative”: 

“…it has not been proved that after eight years of operation a sharp 

improvement in FVG’s performance was in the offing”
183

. 
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158. There is similarly hardly any progress in case of Alfa which could make future profits of 

the project more certain. 

2. Lost Profits of Alfa are Highly Uncertain 

159. It is an unfounded and a highly speculative statement that all construction problems of 

Alfa could suddenly disappear and the plant will turn into a reliable, profitable and modern 

capacity. Nothing in the information provided by Claimant proves that technical problems with 

Alfa are finally solved. Even the fact that Claimant managed to increase Alfa`s capacity from 

12.1% in 2010 up to 14.3% in 2011
184

 cannot persuade that further capacity increases of a 

defective plant, operational without implementation of new technologies, are certain enough.  

160. Therefore, it is a highly speculative assumption that Vasiuki will be able to operate such 

unreliable plant without sufficient losses. Lost profits of Alfa are speculative and should not be 

awarded by the Tribunal.  

B. Prof. Kovič `s Basis for Calculating Lost Profits Of Beta is Not Correct 

161. Prof. Kovič suggested an erroneous basis for calculation of Beta`s future profits: the 

proper basis for such calculations is equity value (1), Prof. Kovic failed to apply any of 

approaches to equity value quantification (2). 

1. A Proper Basis For Calculation of Beta`s Future Losses is Equity Value 

162. According the Expert Report of Prof. Priemo, Prof. Kovič made a fundamental error in 

his calculations of NPV of Beta`s losses. Namely, he discounted the cash flows to equityat 

WACC, which is a rate that includes both debt and equity. The correct calculation would 

discount the cash flows to equity at Claimant’s cost of equity, which is 12%, not 8%.  

163. Prof. Kovič intended to apply a DCF method of valuation — “the most conceptually 

correct method”, which “captures the driving principle of valuation: value is the present worth of 

future benefits”
185

. In general terms, the basic principle of DCF methodology (for purposes of 

FMV determination) is that anticipated future cash flows are discounted at a discount rate that is 

proportional to their risk and reflects the fact that an enterprise normally has two sources of 

financing: equity and debt
186

. 

164. This Tribunal, however, does not have a goal to determine the FMV of the whole 

business and, consequently, the cost of both Claimant`s equity, which goes directly to Vasiuki, 

and Claimant`s debt, which will be repaid to lenders
187

. Actually, the sum of debt repayments 

and interest owed to lenders is always a fixed sum. What decreases and reflects lost cash flows 
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of Vasiuki — is the investors return from participation in the enterprise (100%)
188

. It is, 

therefore, essential to calculate what the lost profits of Vasiuki as the only equity holder would 

be, in case the LRE had not been amended, or, in other words — to what extent the Vasiuki`s 

equity value was reduced by change of the feed-in-tariff. 

2. Approaches to Calculation of Equity Losses 

165. According to doctrine
189

 and case practice
190

, there are two equal methods to calculate the 

equity value: direct and indirect. 

166. To apply the indirect approach one should take future cash flows to the firm before 

interest and debt repayments and discount at WACC. Then the value of debt (also discounted at 

WACC) is subtracted from this amount and the residual value is the equity value. 

167. Alternatively, to apply the direct approach one computes the future cash flows to equity, 

which is future cash flows to firm minus interest and debt repayments, and then discounts this 

amount at the cost of equity. The result is the equity value.  

168. Prof. Kovič uses neither of these approaches. To apply the indirect approach he should 

have used cash flows to both debt and equity and then subtract Vasiuki`s debts. To apply the 

second — he should have discounted the amount at Claimant`s cost of equity and not at WACC.  

169. Consequently, the basis used by Prof. Kovič for calculation of lost profits of Beta is 

wrong. The Tribunal should turn to corrected calculations suggested by Prof. Priemo. 

C. Respondent Cannot Be Ordered to Repay Lost Profits Of 12 Follow-On 

Photovoltaic Projects 

170. Prof. Priemo fairly denies lost profits compensation to 12 photovoltaic plants, because 

their profitability in future is highly speculative.  

171. Application of DCF method should be used with caution because calculations of future 

profits require a lot of assumptions
191

. First, sufficient certainty standard is usually quite difficult 

to meet in the absence of a “going concern” which has a “proven record of profitability”
192

. 

Second, there are also some exclusions in arbitral practice as to profitability evidences, but 12 

photovoltaic projects correspond to neither of required criteria. 

1. 12 Follow-On Photovoltaic Projects are Not a “Going Concern” With a “Proven 

Record of Profitability” 

172. According to the most common definition of the World Bank, a “going concern” is: 
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“…an enterprise consisting of income-producing assets which has been in 

operation for a sufficient period of time to generate the data required for the 

calculation of future income and which could have been expected with 

reasonable certainty, if the taking had not occurred, to continue producing 

legitimate income over the course of its economic life in the general 

circumstances following the taking by the State”
193

.  

173. The case law requires an enterprise to be operational within a long period of time to be 

declared a “going concern”. At least two or three years of business conduct on the respective 

market are required
194

, because it “is the minimum period needed in order to establish continuing 

business connections”
195

. Moreover, during this period the company`s business reputation and 

the relationship are established among “its suppliers and customers”
196

. However, even in case 

investor conducts some preparatory works during a couple of years, it cannot be enough if future 

cash flows depend on “investments to be made…in the long term”
197

or alternatively are 

calculated for a “beginning industry and unperformed work”
198

 or the business  

174. In the case at hand, Claimant`s “clustered solar farm” has never been operational and did 

not even exist to the moment of LRE amendment. Some preparatory works were already 

completed but the most sufficient construction part of the investment still lies ahead. Vasiuki`s 

business, therefore, is not a “going concern”.  

175. Therefore, Claimant was not able yet to produce some record of profitability, required in 

arbitral practice
199

, to serve a basis for calculations of possible future income. 

2. 12 Follow-On Photovoltaic Projects Do Not Meet the Criteria For Lost Profits to Be 

Awarded Without Project Being a “Going Concern” 

176. Some Tribunals still assume a likehood of future profits in absence of a “going concern” 

and “record of profitability” of the disputed business,  but only in case claimant presents  a 

“sufficient evidence of its expertise and proven record of profitability” of projects, which “it 

[investor] (or indeed others) had operated in similar circumstances”
200

.  

177. However, Vasiuki failed to provide the tribunal with such “thoroughly prepared record of 

success”
201

. Alfa is in a dire state, it is not profitable and there is hardly any chance that all 
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construction problems can be solved. The only example of investor`s operational project is Beta, 

which was brought on line on 30 January 2011
202

. The circumstances of operation of Beta are not 

similar to those of 12 photovoltaics: Beta is a single plant whereas the follow-on projects are a 

“dozen separate generators feeding a single transmission interconnection”
203

. Even if Beta will 

be profitable in the future, its performance previous to “solar bubble” cannot be compared to the 

one possible for 12 photovoltaics after the BEA sustained 6000 more applications for licenses. 

Claimant does not pay attention to the fact, that it was technically impossible to connect new 

plants to the national electricity grid
204

 and that the concurrence among energy producers may 

affect profitability of all newly licensed solar plants.  

178. Consequently, circumstances of operation of the previous plants do not provide enough 

data to declare sufficient certainty of future profitability of Vasiuki`s follow-on solar plants. 

179. Therefore, Calimant is not entitled to lost profits of its 12 photovoltaic projects, which do 

not meet the “sufficient certainty standard”. Even if Tribunal awards lost profits of solar plants, it 

should declare Prof. Kovič `s calculation to be erroneous for the reasons stated in section B.  

D. Respondent Cannot be Ordered to Pay Claimant Its Out-Of-Pocket Expenditures  

180. As an alternative to an inappropriate future profits calculation Prof. Kovič suggests 

compensating investor the price of photovoltaic panels, land plots, related equipment and other 

out-of-pocket expenditures made by investor to the moment of amendment of the LRE
205

. 

However, such compensation will, first, result in an unduly enrichment of Claimant and, second, 

Claimant is able to mitigate his losses. 

1. Compensation of Out-Of-Pocket Expenditures Leads to Unduly Enrichment of 

Claimant 

181. It is a common practice in investment arbitration to award “out-of-pocket expenses” (or 

“wasted costs”, or more often referred to as “sunk costs”
206

) - instead of lost future profits. Sunk 

costs constitute a sum of money spent by an investor to establish a business up to the moment of 

state interference (valuation)
207

. This approach seeks to “put the investor back into the position 

as if he had never made the investment”
208

. In arbitral practice, tribunals, which find an 
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investment to be not a success in the future often award “wasted costs” and quantify it on the 

basis of  “book value of.. costs actually incurred”
209

 or “actual investments”
210

. 

182. However, awarding Vasiuki all of its out-of-pocket expenditures will result in an unduly 

enrichment. Claimant preserves title to land plots, photovoltaic panels and other acquired assets 

and is going to continue its investment. So, there is no need to put Vasiuki in the position 

previous to its investment activities. 

2. Claimant Is Able to Mitigate Its Losses 

183. “Sunk costs” can be not only the whole sum invested, but also an “invested capital minus 

capital already recovered”
211

. Claimant is able to recover a substantial part of its capital which 

was not “wasted” in fact. 

184. If Claimant abandons its business, there are ways to mitigate losses of “wasted 

investment”: land plots are suitable not only for photovoltaic plants
212

, they can be used for some 

other investments or can be easily sold to other investors in renewable energy sector or to other 

purchasers as it is quite a liquid asset. Shipment of photovoltaic panels could be cancelled or this 

photovoltaic could be also sold to one of thousands of newly licensed investors, contracts with 

personnel could be rescinded with some compensation, problems with unnecessary bank loan 

could also be settled (e.g. advanced repayment of a loan)  

185. Of course it will require expenditures which should be compensated with a rate of return 

if Barancasia is found to have breached the Cogitatia-Barancasia BIT. However, this sum will be 

much less than €690,056 suggested by Prof. Kovič
213

.  

186. Consequently, Respondent cannot be ordered to pay lost profits of 12 photovoltaic 

projects. “Sunk costs” in the amount calculated by Prof. Kovič cannot be awarded as well. 

E. Respondent Cannot be Ordered to Pay Lost Profits of Future Projects Planned by 

Claimant 

187. Respondent cannot be awarded lost profits for future developments planned by Claimant, 

because, first, Claimant`s intention to build 60 more photovoltaic plants is not substantially 

evidenced. And second, because “solar bubble” could affect future business plans of Claimant. 

1. Claimant Cannot be Compensated for the “Loss of Chance” Due to Lack of 

Substantial Evidence 
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188. As was mentioned above, tribunals do not award lost profits in case future profits are 

uncertain and the investment project does not represent a “going concern”. Additional 

developments are even a more “speculative” undertaking than 12 follow-on photovoltaic 

projects, so they do not meet the requirements mentioned in Section Cю  

189. Sometimes, when lost profits are too uncertain and impossible to calculate, tribunals 

award a “loss of chance”
214

 or “loss of opportunity”
215

. However, the loss of a chance “is 

assessed by reference to the degree of probability of the chance turning out in the plaintiff’s 

favor”
216

. Such “probability” should be substantially evidenced. However, if the mere fact that 

the project will be carried out is uncertain — damages for “lost chance” cannot be awarded 

according to arbitral practice. 

190. For instance in Micula, where claimant wanted lost profits for sales of sugar contained 

products (SPC) to third parties to be awarded, but in fact never conducted such business, the 

tribunal was not persuaded by Claimant`s expert that there was “any contemporaneous evidence 

of an intention to pursue the SCP opportunity”
217

. The tribunal while applying the “sufficient 

certainty” standard to expert testimonies and witness statements also added that: 

“Excellent prospects of profitability may contribute to prove that an 

opportunity would have existed, especially from the vantage point of 

retrospective view rather than actual prediction, but this is still a far cry from 

demonstrating that this opportunity could and would have been availed of”
218

. 

191. The situation in the case at hand is completely similar. Prof. Kovič suggests that 

Claimant had an intention to bring additional developments of a comparable size to its 

solar projects on line approximately every two years during 12 year duration of the tariff 

period under the LRE (60 plants)
219

. Such intentions were supported neither by business 

plans nor by some calculations conducted prior to Kovič Report. The only evidence of 

such extensive business development plans is the witness statement of a local manager.  

However, Vasiuki has not applied for license even for the first set of its “future” 

projects, Claimant has bought no additional land, ordered no additional equipment, has 

not applied for further bank loans. There are therefore, only “excellent prospects” and 

no “demonstration” of a real intention to “avail of the opportunity”.  
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192. Alternatively, tribunals may require to provide“proof of concrete contracts”
220

 for loss of 

opportunity, as it was mentioned in Middle East Cement. There is no contract between the BEA 

and Vasiuki, however, it can be compared to license which, if not absent, would evidence real 

business intentions of Claimant. 

193. Therefore the intention of Vasiuki to expand its business is not substantially evidenced. 

2. The “Solar Bubble” Could Change Business Plans of Vasiuki 

194. According to arbitral practice, there are situations when it is still uncertain what business 

decision an investor will make — there can be “a number of options”
221

. The degree of certainty 

of Vasiuki`s further development becomes even lower in the light of 6000 more licensed solar 

plants operational in Barancasia, which the state was even unable to connect to the national 

electricity grid
222

. A rationally thinking businessman will be reluctant to undertake a business on 

an overflowed market where he cannot suggest anything new. It is highly probable that if the 

feed-in-tariff EUR 0.44 kWh was retained until 2014 (begin of the development
223

) and further, 

the “solar bubble” would make any investments in photovoltaics unreasonable. Therefore, there 

is no guarantee that Vasiuki would really decide to build 60 new photovoltaic plants. 

195. Consequently, Vasiuki`s further development of its solar projects does not represent a 

sufficient degree of certainty of project`s profitability. In fact, Claimant did not provide the 

Tribunal with anything which could reasonably evidence the mere intention of Vasiuki to build 

all 60 photovoltaic plants.  

196. For the reasons stated in sections A, B, C, D and E above Respondent cannot be ordered 

to compensate the amount specified in the Prayer for Relief
224

. 
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PRAYER FOR RELIEF 

In the light of the foregoing, Respondent respectfully asks the Tribunal to find that: 

(1) It has no jurisdiction over the dispute; 

(2) In case the Tribunal finds jurisdiction, Respondent did not violate any provision of the 

Cogitatia-Barancasia BIT; 

(3) In case the Tribunal finds any violation of the Cogitatia-Barancasia BIT, Respondent’s 

actions are exempted under both the Cogitatia-Barancasia BIT’s Art. 11 and customary 

international law; 

(4) In case the Tribunal finds Respondent liable for any violation of the Cogitatia-Barancasia 

BIT, Respondent cannot be ordered to rescind the amended Art. 4 of the Law on Renewable 

Energy or to continue paying the 0.44 EUR/kWh feed-in tariff to Claimant; 

(5) In case the Tribunal finds Respondent liable for any violation of the Cogitatia-Barancasia 

BIT, Respondent should be ordered to pay the compensation based on Respondent’s calculation 

of damages; 

(6) Respondent is entitled to restitution by Claimant of all costs related to these proceedings. 
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