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STATEMENT OF FACTS 

1. Respondent, the Republic of Barancasia ("Barancasia"), a sovereign state, concluded an 

Agreement for the Promotion and Reciprocal Protection of Investments with the Federal 

Republic of Cogitatia ("Cogitatia") on 31 December 1998 (the "BIT"). 

2. On 1 May 2004, Barancasia and Cogitatia joined the European Union and became parties 

to all the relevant European Union treaties. As a result, Barancasian Government 

concluded that its Intra-European Union BITs had become obsolete. 

3. On 11 December 2006, the Government of Barancasia formally resolved to terminate the 

BIT. On 29 June 2007, Barancasia officially notified Cogitatia of its intention to 

terminate the BIT. On 28 November 2008, the BIT was removed from the list of valid 

treaties on the Barancasia’s Ministry of Finance website. As Cogitatia neither approved 

nor objected to the BIT termination, Barancasia had been contacting Cogitatia informally 

on this matter until 3 November 2010, but received no official response. 

4. Claimant, Vasiuki, is an LLC incorporated under the laws of the Federal Republic of 

Cogitatia in 2002. In May 2009, Claimant started development of an experimental solar 

project "Alfa", which became operational on 1 January 2010, but was functioning at a 

heavy loss due to defects in installation, delays and huge budget overruns. 

5. In May 2010, Barancasia adopted the Law on Renewable Energy (the "LRE") according 

thereto a feed-in tariff of €0.44/kWh for renewable energy providers was publicly 

announced on 1 July 2010. To receive the feed-in tariff, the providers were required to 

obtain a license from Barancasia Energy Authority (the "BEA"). 

6. Vasiuki applied for the license for its project "Alfa" and was denied by BEA on 25 

August 2010. On the same date, Claimant successfully obtained the license for its project 

"Beta", which became operational on 30 January 2011 and proved to be more successful 

than "Alfa". 

7. In 2011, a ground-breaking technology of solar panels manufacturing was developed, 

making them considerably cheaper. This resulted in substantial increase of profitability of 

the investments made under the feed-in tariff. Consequently, BEA received more than 

7,000 applications under the LRE. 
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8. From the beginning of 2012, it became apparent that Barancasia was unable to maintain 

the feed-in tariff. Barancasian public officials admitted that it was not physically possible 

to connect 7,000 new users to the national electricity grid. Moreover, Barancasia would 

exceed its EU-mandated borrowing limits if the renewable energy support scheme were 

maintained. 

9. In June 2012, teachers of Barancasia organised national strikes demanding an increase of 

salaries. The main reason of the strikes was the fact that the energy providers would 

enjoy higher share of the state's budget than an educational system if all the 7,000 

applications were satisfied. 

10. On 1 July 2012, Vasiuki obtained licenses for its 12 new solar projects, which had not yet 

become operational. 

11. On 3 January 2013, the Government of Barancasia amended the LRE and the BEA 

announced the reduced tariff for photovoltaic installations. 

12. On 5 November 2014, Claimant commenced arbitral proceedings before London Court of 

International Arbitration (“LCIA”), alleging breach of the BIT by Barancasia and 

claiming compensation of harm for its existing projects "Alfa" and "Beta", its developing 

12 projects, and its possible future installations in Barancasia. 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THIS TRIBUNAL HAS NO JURISDICTION OVER VASIUKI’S CLAIMS 

13. Vasiuki’s claims should be dismissed, as the Tribunal has no jurisdiction to decide the 

present dispute on merits. The Tribunal lacks jurisdiction, since Cogitatia-Barancasia 

BIT was terminated by operation of Article 59 of the Vienna Convention on the Law 

of Treaties (the “VCLT”). Alternatively, the Tribunal has no jurisdiction, since the 

BIT arbitration clause was rendered inapplicable by operation of Article 30 of the 

VCLT. 

A. The BIT Has Been Terminated by Operation of Article 59 of the VCLT  

1. Procedures required by the VCLT have been fulfilled  

14. For the effective termination of a treaty (including termination by operation of Article 

59 of the VCLT), certain procedure should be followed.1 According to Article 65(1), a 

party, which terminates the treaty, must notify the other parties of this proposal. “The 

notification shall indicate the measure proposed to be taken with respect to the treaty 

and the reasons therefor”2. Further, the notification should comply with the VCLT 

Article 65. Respondent has fulfilled all the relevant procedures. 

15. Barancasia notified Cogitatia in writing (whereby complying with the Article 67(1) of 

the VCLT) of its proposal to terminate the BIT on June 29, 2007, by the Notification 

No.53.3 The notification indicated the measure “proposed to be taken”4 with respect to 

the treaty, i.e. termination. It also indicated the reason for such termination, namely, 

the accession of Barancasia to the EU. Although this reason was not mentioned in the 

notification itself, it follows from the text of the Resolution of the Government of the 

                                                           
1 Eureko, §235. 

2 VCLT, Article 65(1). 

3 Annex No. 7.1, Barancasia BIT Termination Notification, p.38. 

4 VCLT, Article 65(1). 
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Republic of Barancasia No. 1800,5 which was attached to the notification. Therefore, 

the VCLT Article 65(1) procedure has been fulfilled. 

16. Article 65(2) of the VCLT prescribes that a party terminating a treaty may carry out 

the termination in accordance with the Article 67 if, after three months after receiving 

the notification mentioned in the Article 65(1), the other party did not raise any 

objections. Cogitatia responded to the notification of Barancasia on September 28, 

20076, confirming its receipt. Cogitatia did not raise any objections against the 

termination of the BIT at any time. Consequently, Barancasia complied with the 

procedure of Article 65(2) of the VCLT. 

17. According to Article 67(2) of the VCLT, any act terminating a treaty should be 

communicated to the other parties thereto and signed, inter alia, by the Head of 

Government. 

18. The BIT was terminated by the Resolution No. 1800, which was attached to the 

Notification No. 53 and sent to the relevant authorities of Cogitatia. Thus, the act 

terminating the BIT was communicated to Cogitatia. The Resolution was signed by 

the Prime Minister of Barancasia, i.e. its Head of Government. Therefore, Barancasia 

complied with Article 67(2) of the VCLT. 

2. The EC Treaty and BIT relate to the same subject matter 

19. For termination in accordance with Article 59 of the VCLT, the relevant treaties must 

relate to the “same subject-matter”.7 According to the ILC and Oppenheim’s 

International Law8, this provision of Article 59 does not require that the two treaties 

relate to exactly the same subject matter; if there is a possibility that the treaties are 

applicable to the same activities, then they relate to the same subject matter. This view 

was also upheld in the Eureko BV v. Slovakia, where the tribunal mentioned that:  

                                                           
5 Annex No. 6, Barancasia Resolution on Intra-EU BIT Termination, p.36. 

6 Annex No. 7.2, Cogitation Reply to Termination Notification, p.39. 

7 VCLT, Article 59(1). 

8 Ramanujan, pp. 129–31. 
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“nothing in Article 59 requires that the two treaties should be in all respects co-

extensive; but the later treaty must have more than a minor or incidental overlap 

with the earlier treaty”9. 

20. Respondent believes that the BIT and the EC Treaty relate to the same subject matter 

within the meaning of Article 59, since they cover the same types of (i) investors and 

(ii) investments, serve the same (iii) purposes, offer the same (iv) standards of 

protection, and provide for equivalent (v) remedies.  

21. (i) In respect of the definition of investors, both the BIT10 and the EC Treaty11 protect 

natural persons and legal entities: the BIT protecting investors that are citizens of the 

Party States or legal entities established in accordance with respective laws; and the 

EC Treaty protecting nationals, firms and companies of the Member States. 

22. (ii) As regards covered investments, Article 1(1) of the BIT defines investments as 

“every kind of asset invested in connection with economic activities by an 

investor of one Contracting Party in the territory of the other Contracting Party”12 

and lists examples. Under the EC Treaty, investments are protected, inter alia, by the 

principles of the freedom of establishment, the free movement of goods, persons, 

services and capital.13 Investments are included in the category of capital,14 the 

definition of “investment” is provided by an explanatory note to a Council Directive 

and covers  

“investments of all kinds […] which serve to establish or to maintain lasting and 

direct links […between investors] in order to carry on an economic activity”15.  

                                                           
9 Eureko, §242. 

10 Cogitatia-Barancasia BIT, Article 1(2). 

11 TFEU, Article 54. 

12 Cogitatia-Barancasia BIT, Article 1(1). 

13 TFEU Title III, TFEU, Article 49, Article 63, 64. 

14 TFEU, Article 64. 

15 Council Directive 88/361/EEC, Art.67. 
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As the definitions of “investment” in the BIT and in the Council Directive possess 

high degree of similarity, it can be inferred that the EC Treaty and the BIT cover the 

same types of investments. 

23. (iii) The BIT and EC Treaty serve similar purposes. The purpose of the BIT can be 

inferred from its Preamble, which states that the Parties desire “to develop economic 

co-operation to the mutual benefit […]”16 and intend  

“to create and maintain favorable conditions for investments of investors of one 

Contracting Party in the territory of the other Contracting Party”17.  

Similar provisions can be found in the EC Treaty. For instance, Preamble thereto 

states that the Member States intend “to ensure the economic and social progress 

[…]”18 and “to strengthen the unity of their economies and to ensure their harmonious 

development”19. Articles 2 and 5 provide for economic coordination;20 Articles 63 and 

64 ensure free movement of capital.21 As these provisions are aimed at the same 

objective, namely economic development for the mutual benefit, it can be inferred that 

the EC Treaty and the BIT cover the same purposes. 

24.  (iv) Both the BIT and the EC Treaty offer similar standards of protection. This can be 

shown on the number of examples. Firstly, the BIT Articles 2(2) and 3, offering fair 

and equitable treatment, are covered by the EC Treaty Articles 18 and 49, 22 asserting 

equality of treatment and non-discrimination. Secondly, the BIT23 and the EC Treaty24 

offer the same standard of protection as regards establishment of investments. Thirdly, 

Article 2(2) of the BIT (guaranteeing “full protection and security”25 of investments) 

                                                           
16 Cogitatia-Barancasia BIT, Preamble. 

17 Ibid. 

18 TFEU, Preamble. 

19 Ibid. 

20 TFEU Article 2(3), 5(1). 

21 TFEU Article 63, 64. 

22 TFEU, Article 18, 49. 

23 Cogitatia-Barancasia BIT, Article 2. 

24 TFEU, Article 2, 3, 56. 

25 Cogitatia-Barancasia BIT, Article 2(2). 
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is covered by the principles of internal market and, in particular, Article 63 of the EC 

Treaty.26 Finally, Article 5 of the BIT (granting protection against expropriation) is 

fully covered by the principles of freedom of establishment,27 free movement of 

capital28 and prohibition of abuse of rights under Article 17 of the ECHR.29 Therefore, 

the standard of investments protection offered by the BIT is also offered by the EC 

Treaty. 

25. (v) Both the EC Treaty and the BIT guarantee similar systems of remedies. Under 

Article 8 of the BIT an investor is entitled to settlement of its dispute before an arbitral 

tribunal.30 Under the EC Treaty, an investor may invoke a preliminary ruling 

procedure of the Court of Justice of the European Union31 and claim damages in 

national courts. In principle, both systems of remedies allow an investor to resolve its 

dispute with States and be awarded compensation, as is shown by ECJ cases.32 

Therefore, both the BIT and the EC Treaty provide similar systems of remedies. 

26. As the EC Treaty covers all the relevant provisions of the BIT, it can be inferred that 

the two treaties relate to the same subject matter in the meaning of Article 59 of the 

VCLT. 

3. The Parties intended that the matter should be governed by the EC Treaty and 

not by the BIT 

27. According to Article 59(1)(a) of the VCLT, a treaty should be considered as 

terminated if the parties concluded a later treaty relating to the same subject matter 

and “it appears from the later treaty or is otherwise established that the parties 

intended that the matter should be governed” by that later treaty. 

28. As far as EC Treaty covers the subject matter of the BIT, it appears that if the Parties 

intended the EC Treaty to cover its own subject matter (i.e. to be in force), they 

                                                           
26 Commission v. Italy, §46. 

27 TFEU Articles 49-55. 

28 TFEU Articles 63-64. 

29 ECHR Article 17  

30 Cogitatia-Barancasia BIT, Article 8. 

31 TFEU, Article 267. 

32 Francovich. 



8 

 

necessarily intended it to cover the subject matter of the BIT. Consequently, “it 

appears from”33 the very nature of the EC Treaty (i.e. from its subject matter) that 

Cogitatia and Barancasia intended it to govern the matter of the BIT. 

29. Furthermore, the Parties’ intention is established from extraneous evidence, i.e. (i) 

removal of the BIT from the list of the valid treaties; (ii) numerous public 

announcements of termination of the BIT; (iii) invocation of the BIT termination 

procedure by Barancasia with acknowledgement and without objection from Cogitatia. 

30. In Eureko, the tribunal denied the opportunity of the parties’ intention that the subject 

matter of the Dutch-Slovak BIT should be governed by the EC Treaty, stating that 

“the necessary intention is not established by extraneous evidence”34. The present 

case, however, should be distinguished from Eureko on the basis of the “extraneous 

evidence” establishing the Parties’ intention in the meaning of Article 59(1)(a) VCLT. 

31. Firstly, in Eureko  

“neither State manifests on its website or in its official treaty records any intention 

to terminate the BIT and have the subject matter governed solely by the EC 

Treaty”; 

furthermore, both parties listed the Dutch-Slovak BIT as valid treaty on their official 

websites.35 In the present case, Barancasia removed the BIT from its official website 

listing valid treaties.36 

32. Secondly, in Eureko, both Slovak Republic and the Netherlands publicly affirmed the 

BIT to be valid,37 whereas in the present case Barancasia announced its intention to 

terminate the BIT numerous times, both publicly and directly to Cogitatia.38 There is 

no evidence that Cogitatia ever proposed any objection to the BIT termination or 

confirmed its valid status in any way. 

                                                           
33 VCLT, Article 59(1)(a). 

34 Eureko, §244. 

35 Eureko, §100. 

36 Uncontested facts §11, p.20. 

37 Eureko, §§101, 103. 

38 Uncontested facts §§5, 6, 9, 11, 24, 31, pp.19-22. 
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33. Thirdly, in Eureko, “the Slovak Republic has taken no steps to invoke the termination 

provisions in the BIT”, the sole evidence suggesting the contrary was an informal e-

mail “which does not appear to have been effectively sent to or received by the Dutch 

Embassy”39. In contrast, Barancasia took sufficient steps to comply with the 

termination provisions in the BIT. Firstly, by issuing an official notification of 

termination to Cogitatia.40 Secondly, by communicating its intention through informal 

sources.41 Eureko, therefore, should be distinguished from the present case in this part. 

34. For the abovementioned reasons (i) it appears from the EC Treaty and (ii) is otherwise 

established that the Parties intended the subject matter of the BIT to be governed by 

the EC Treaty. Consequently, according to Article 59(1)(a) of the VCLT, the BIT 

should be regarded as terminated. 

4. The provisions of the EC Treaty and the BIT are so far incompatible that are not 

capable of being applied at the same time  

35. The requirement of incompatibility under Article 59(1)(b) VCLT is satisfied, since the 

BIT and the EC Treaty contain provisions that cannot be abided at the same time. 

36. In particular, Article 65 of the TFEU permits exceptions to the free movement of 

capital and financial supervision whereas the BIT’s provisions on the protection of 

investments do not acknowledge the existence of any exceptions. Thus, an act of a 

State might be in breach of the BIT and in compliance with EU law at the same time. 

37. The existence in the BIT of its own dispute resolution mechanism is another 

illustration of incompatibility with EU law. Firstly, it violates exclusive competence of 

the ECJ to interpret EU law,42 including the law governing investments. Accordingly, 

no uniform application of EU law can be reached if arbitral tribunals are to resolve 

issues of EU law without any referral to ECJ. Secondly, arbitral proceedings between 

investors and Member States are not provided under EU law. Thus, compliance with 

                                                           
39 Eureko, §102. 

40 Uncontested facts §9, p.20. 

41 Uncontested facts §24, p.21. 

42 TFEU, Article 267. 
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the BIT will breach the EC Treaty43 by creating a discriminatory situation where an 

investor of one Member State can sue a state in an international arbitral tribunal, 

whereas an investor of another Member State cannot. 

38. The provisions of the BIT might also be viewed as discriminatory, since they provide 

for special treatment of the investors of only one Member State of the EU, which 

contradicts the non-discrimination policy of the Union (Article 18 of the TFEU). This 

discriminatory effect cannot be removed by expanding the same investment protection 

to other Member States as it goes beyond the competence of any Member State. In 

addition, Member States have no competence to enter BITs. Therefore, since 

discrimination is prohibited under the TFEU, application of the BIT will violate the 

provisions of EU law. Consequently, the TFEU and the BIT are “so far incompatible 

that are not capable of being applied at the same time”, just as required under Article 

59(1)(b) of the VCLT. 

B. The BIT’s Arbitration Clause Is Inapplicable under Article 30 of the VCLT 

39. Alternatively to the termination of the entire BIT by operation of Article 59 of the 

VCLT, it is possible that only the BIT’s arbitration clause (contained in Article 8) is 

incompatible with the EC Treaty and hence should be regarded as inapplicable under 

the VCLT Article 30(3), providing: 

“When all the parties to the earlier treaty are parties also to the later treaty but the 

earlier treaty is not terminated or suspended in operation under Article 59, the 

earlier treaty applies only to the extent that its provisions are compatible with 

those of the later treaty”44. 

40. It has already been established that the BIT’s arbitration clause is incompatible with 

the EC Treaty45. Therefore, according to VCLT Article 30(3), it should be regarded as 

inapplicable, even if the rest of the BIT remains in force. In the absence of an 

applicable arbitration clause no tribunal has jurisdiction to resolve the present case. 

                                                           
43 TFEU, Article 18. 

44 VCLT, Article 30(3). 

45 See Memorial, I, A, 4. 
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41. Overall, Respondent respectfully submits that this Tribunal lacks jurisdiction over the 

present dispute, since the BIT, including the arbitration clause, was terminated before 

Claimant started its investments in the territory of Respondent. The alleged 

termination occurred by operation of VCLT Article 59. Alternatively, this Tribunal 

lacks jurisdiction to resolve the dispute since the BIT’s arbitration clause, empowering 

the Tribunal to hear the case, is rendered inapplicable by operation of VCLT Article 

30(3).  
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PART ONE: MERITS 

II. RESPONDENT’S ADMINISTRATIVE ACTIONS AND REGULATORY 

MEASURES IN RESPECT OF THE LRE DO NOT AMOUNT TO A 

BREACH OF THE COGITATIA-BARANCASIA BIT, IN PARTICULAR, 

THE FAIR AND EQUITABLE TREATMENT STANDARD  

42. Respondent contends that Vasiuki’s investments in Barancasia were accorded fair and 

equitable treatment (the “FET”) and, thus, there was no violation of Cogitatia-

Barancasia BIT.  

43. The FET guarantee is enshrined in Article 2(2) of Cogitatia-Barancasia BIT: 

“Investments of investors of either Contracting Party shall at all times be accorded 

fair and equitable treatment… in the territory of the other Contracting Party”46. 

44. The Tribunal should interpret this clause in accordance with Article 31 of the VCLT 

where it is stated that: 

“[a] treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose”47. 

45. Although, there are different standards of FET, including the autonomous standard, the 

customary international law standard and the minimum standard, they have similar 

substantive elements.48  

46. Therefore, regardless of which standard is applied by the Tribunal, Respondent alleges 

that the most important principles of FET were not violated in the case at hand, 

namely, (A) absence of arbitrary and discriminatory treatment and acting for cause49; 

(B) protection of legitimate expectations and stability of legal environment50; (C) due 

process and transparency of the state’s actions51; (D) good faith. 

                                                           
46 Newcombe/Paradell, p.264.  

47 VCLT, Article 31(1). 

48 Occidental, §90. 

49Lauder, §221, Elettronica, §128; Mondev, §127; Loewen, §§133, 135. 

50Tecmed, §183; Waste Management, §98; Occidental, §183; Saluka, §302. 
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A. Respondent’s Actions Were Not Arbitrary, Unreasonable or Discriminatory  

47. According to the FET standard, arbitrary treatment of foreign investments is 

prohibited.52 

48. Pursuant to the International Court of Justice in the ELSI case, which is the most often-

cited case in this respect53, the term “arbitrary” refers to:  

“[a] willful disregard of due process of law, an act which shocks, or at least 

surprises, a sense of judicial propriety”54. 

49. The tribunals in Enron and Sempra came to the conclusion that the measures are not 

arbitrary if: 

“They [measures] responded to what the Government believed and understood to 

be the best response to the unfolding crisis”55. 

50. According to the tribunal in Lauder arbitrary measures can be characterized as 

“founded on prejudice or preference rather than the reason or fact”56.  If a measure is 

“based on objective ground”, such as compliance with the law, it cannot be considered 

as arbitrary since it is not targeted against specific foreign investor. 57 

51. Moreover, every action of a host state towards a foreign investment should have a 

cause. 58 A state’s conduct is considered as reasonable if it “bears a reasonable 

relationship to some rational policy”59. Thus, there are two requirements to be 

satisfied: firstly, a rational policy should exist and, secondly, an act in relation to this 

policy should be reasonable.60 

                                                                                                                                                                
51Metalclad, §99; Maffezini v, Spain, §83. 

52Parkerings, §315; Pantechniki, §87; Tecmed, §154; Alpha Projektholding, §420. 

53 Schreuer, Protection, p.184; Azurix, §392; CME, Partial Award, §612; Noble Ventures, §§176-177; Siemens, 

§318. 

54 ElectronicaSicula, §128; Noble Ventures, §§176-177. 

55 Enron. 

56 Lauder, §221. 

57 Lauder, §270. 

58 Dolzer, p.31; National Grid, §197. 

59 Saluka, §§309, 406; AES, §10.3.7. 

60 AES, §§10.3.7, 10.3.9. 
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52. In the case at hand Respondent did not acted either arbitrary, or unreasonably when 

the request for the Claimant’s project Alfa was denied and several changes to the laws 

were implemented.  

53. Firstly, Respondent denied the application for a license for the project Alfa since it did 

not satisfied requirements to projects of renewable energy support scheme. To be 

more precise, Respondent aimed to support the development of renewable energy in 

Barancasia61 rather than rescue of dying projects, such as the Alfa62. The LRE became 

the last hope of the Alfa project for survival.63 However, survival of such project does 

not help to achieve purposes of the LRE. Therefore, the requirement to have a new 

project in order to obtain a license64 seems to be reasonable and there is no prejudice 

in respect to Claimant’s investment.  

54. Secondly, changes to the LRE and the retroactive effect of the new tariff also lack 

arbitrary and unreasonable character, since Respondent had an objective ground to 

implement such measures. When it became apparent in 2012 that there were too much 

applications for the licenses with the guaranteed feed-in tariff65, the Government of 

Barancasia decided to avoid serious consequences for both the state and investors. 

Around 6000 licenses were already issued66 and there was no physical opportunity to 

connect all these users to the national electricity grid67. Therefore, it was necessary to 

reduce the number of users. Without urgent changes to the laws on renewable energy 

Barancasia risked to have serious problems with its financial system.68  

55. Furthermore, Respondent asserts that Claimant was not treated in a discriminatory 

manner. Discrimination takes different forms, including unreasonable distinction on 

the basis of race, religion, culture, ethic or national group, political affiliation, 

disability.69 A measure is considered to be discriminatory if “the intent of the measure 

                                                           
61 Uncontested facts §14, p.21. 

62 Uncontested facts §13, p.21. 

63 Ibid. 

64 Uncontested facts §22, p.22. 

65 Uncontested facts §§26, 29, p.23. 

66 Procedural Order No.2, Clarification 13, p.58. 

67 Uncontested facts §29, p.23. 

68 Ibid. 

69 Saluka, §460. 
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is to discriminate or if the measure has a discriminatory effect”.70 In the case at hand 

Respondent did not have such intent or treat Vasiuki’s investments different from 

other foreign or Barancasian investments. 

56. Consequently, Barancasia did not act arbitrary, unreasonably or discriminatory 

towards Claimant.  

B. Respondent Did Not Violate Claimant’s Legitimate Expectations 

57. The protection of legitimate expectations of a foreign investor forms part of the FET 

standard.71 The FET obligation can be breached if state’s actions “go beyond what the 

investor can legitimately expect”72. 

58. Thus, legitimate expectations are expectations that arise from the investor’s reliance 

on the state’s conduct, including specific commitments or representations made by the 

state towards the investment.73 The Tribunal should focus on whether Claimant’s 

expectations were legitimate and reasonable.74 

59. Therefore, Respondent asserts that (1) Claimant’s expectations are not legitimate; (2) 

the legal order in Barancasia at the time of Claimant’s investment was stable and 

consistent; (3) Respondent did not abuse its regulatory power.  

1. Claimant’s expectations are not legitimate 

60. First of all, Barancasia did not created legitimate expectations asserted by Claimant. 

For legitimate expectations to arise there should be a host state’s guarantee75, for 

instance, in form of representation. However, such representations should be made 

specifically to this investor.76 Respondent had no any type of communication with 

Vasiuki and did not make any representations concerning implementation of no 

changes to the LRE.77  

                                                           
70 LG&E, §146. 

71 Generation Ukraine, §20.37; Tecmed, §154; CME, §611. 

72 Schreuer, FET, p. 375; Tecmed, §183; Waste Management, §98; Occidental, §183; Saluka, §302. 

73 Newcombe/Paradell, p.279; CME, §155. 

74 Saluka, §348. 

75 LG&E, §133. 

76 Continental Casualty, §8. 

77 Request for Arbitration, p.5. 
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61. Even if the LRE and the Regulation governing the licenses for Vasiuki’s projects are 

considered as a base of legitimate expectations, Claimant’s expectations that the laws 

in Barancasia would not be changed are not legitimate and reasonable. The tribunal in 

Saluka emphasized that only expectations that “rise to the level of legitimacy and 

reasonableness in light of the circumstances” are protected under the FET standard.78  

62. Every state has a right to act in the public interest.79 Thus, an investor cannot 

legitimately expect that a legal framework of a state will not be changed. The only 

exception from this rule concerns a stabilization clause in a contract between an 

investor and a state. BIT can serve “as a kind of insurance policy against the risk of 

any changes” in the laws of a state.80 However, a state should make specific promises 

or representations towards an investor. Moreover, according to arbitral practice the 

FET standard does not create a stabilization clause.81 

63. In the case at hand there is no stabilization clause. Therefore, there were no legitimate 

and reasonable expectations based on the immutability of the laws in Barancasia.   

64. According to the tribunal in Total v. Argentina the country’s legal order at the time of 

investment does not serve as a ground for legitimate expectations.82 It is essential that 

laws are ‘prospective in nature’ to create legitimate expectations.83 Laws are 

considered to be prospective if they are applicable to long-termed investments and 

provide for “fall backs” or contingent rights in case of unforeseen changes in laws.84 

65. In the present case the feed-in tariff under Article 4 of the LRE was applicable for 12 

years for the licensed projects. Even if such duration can describe licensed projects as 

long-termed investments, there are no “fall backs” or contingent rights neither in the 

LRE, nor in the Regulation. Therefore, the LRE does not serve as a ground for 

Claimant’s legitimate expectations. 

                                                           
78 Saluka, §394.  

79 UNCTAD-2009, p.73. 

80 EDF, §217. 

81 Ibid. 

82Total Decision, §122. 

83Total Decision, §122; Dolzer, p.23. 

84Ibid. 
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2. The legal order in Barancasia at the time of the Claimant’s investments was 

stable and consistent 

66. Respondent does not argue that every foreign investor expects stability, consistency 

and predictability of the legal framework of the host state and the place of future 

investments obviously depends on these circumstances.85 Therefore, FET is an 

essential link between investments and legal stability.86 

67. However, requirement of stability does not serve as a guarantee that a legal 

environment of a state will not be altered to any extent.87 Therefore, stability presumes 

that a legal environment will not be changed continuously and endlessly.88  

68. At the same time, every host state guarantees consistency of its legal order, i.e. a use 

of a right to regulate within its ordinary boundaries and without serious negative 

consequences for a foreign investor.89 It is important that foreign investor’s legitimate 

expectations should be balanced with a host state’s regulatory interest.90 It was 

emphasized in Continental Casualty that “it would be unconscionable for a country to 

promise not to change its legislation as time and needs change”91. Therefore, a host 

state has a right to protect its interests if new circumstances take place.92 

69. Respondent started changing its regulatory framework after joining the EU by the 

announcement of its intention to terminate Cogitatia-Barancasia BIT on 15 November 

2006.93 As a part of its adaptation to EU climate and energy targets, Barancasia 

adopted the LRE in May 2010.94 However, as a consequence of a “solar bubble” 

resulted from the development of a ground-breaking technology, Barancasia was 

                                                           
85 LG&E, §124; Occidental, §§183, 191. 

86 Dolzer, p.23. 

87 Continental Casualty, §258; Enron, §261. 

88 PSEG, §254. 

89Metalclad, §99; Tecmed, §154; Saluka, §§248, 307, 417; PSEG, §248;; Lemire, §284; MTD, §163; Dolzer, 

p.21. 

90 Saluka, §306. 

91 Continental Casualty, §258. 

92 Dolzer. P.21. 

93 Uncontested facts §6, p.20. 

94 Uncontested facts §14, p.21. 
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forced to change the LRE. The LRE was amended only once in 201095 without any 

plans for further changes.  

70. The initial aims of the LRE, including development of new technologies and the use of 

renewable energy sources96, became less important in new circumstances. After the 

creation of a “solar bubble”, the Government of Barancasia set a goal to eliminate it 

and its consequences in economic and social sphere.97  

71. In this respect Respondent insists that a right to regulate outweighs Claimant’s 

interests in keeping up the existing legal order. Although Vasiuki suffered losses as a 

result of the amendments to the LRE, Claimant did not provide information that the 

existence of the whole LLC was threatened or that consequences were severe in any 

other way. At the same time, Barancasia’s economy was influenced by the renewable 

energy support scheme in a negative way. To be more precise, almost 15% of state 

revenues were necessary to finance the scheme98 and Barancasia risked to exceed the 

EU-mandated borrowing limits99. 

72. On the one hand, Claimant was not denied of its right to run its projects in Barancasia 

but in accordance with new feed-in tariff. Furthermore, if Claimant wanted to finish its 

business in Barancasia, it was still able to sell the acquired land plots even at the better 

price, i.e. 10% more expensive.100 On the other hand, Respondent risked to put its 

economy in a very difficult position, give rise to new national strikes in the country 

and to violate international obligations. Thus, Respondent’s interests in this situation 

outweigh Claimant’s one.  

73. Therefore, Barancasian legal framework at the time of Claimant’s investments was 

both stable and consistent.  

 

 

                                                           
95 Uncontested facts §14, p.21. 

96 Ibid. 

97 Uncontested facts §29, p.23.  

98 Ibid. 

99 Uncontested facts §30, p.23. 

100 Procedural Order No.3, Clarification 16, p.63. 
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3. Respondent did not abuse its regulatory power 

74. As it has already been discussed above, every state has a right to regulate its domestic 

affairs and change its laws. A state can enjoy its right to regulate as long as a 

regulatory interest requires so.101 Respondent submits that there was no abuse if this 

right in the case at hand. 

75. Claimant might argue that it did not expect changes to the LRE and that Respondent 

abused its regulatory power by implementing amendments without consultations with 

investors.102 However, taking into consideration a great number of investors, 

Respondent decided to organize private hearings.103 Although, Claimant did not 

participate in these hearings, “a significant share of the local market of renewables” 

did104. Obviously, there was no opportunity to communicate with every investor. 

However, Claimant itself did not attempt to influence the decision.  

76. The retroactive effect of the amendments should not be considered as an abuse of 

power as well, since there is no direct allowance or prohibition on such laws and 

provisions in Barancasian laws. 

77. To conclude, Respondent did not abuse its power to regulate and protected Claimant’s 

legitimate expectations.  

C. Respondent’s Actions Were Transparent And Did Not Violate Due Process 

Requirement  

78. The FET standard includes the requirement of compliance with the due process.105 

According to arbitral practice the due process requirement is generally breached via 

the denial of justice.106 Furthermore, the tribunal in Metalclad held that the FET 

standard is violated if a state fails to hear a foreign investor.107 In that case claimant 

was not notified about a meeting where the permission for its project was denied.108 

                                                           
101 Saluka, §306. 

102 Toto, §122. 

103 Uncontested facts §34, p.24. 

104 Procedural Order No.3, Clarification 5, p.62. 

105 Waste Management, §98; Mondev, §96; Loewen, §132; Genin, §358. 

106 Loewen, §132. 

107 LG&E, §146. 

108 Metalclad, §91.  
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79. It is also accepted in arbitral practice that transparency forms a part of the FET 

standard and is interpreted as an opportunity to easily foresee any changes to the legal 

framework of the host state.109 Pursuant to the transparency requirement, a host state 

should beforehand inform a foreign investor about any laws, changes in them and 

other binding decisions which affect its investment.110   

80. In the case at hand Respondent did not violate neither the due process requirement, not 

the transparency requirement. Firstly, Claimant was not denied its right to justice since 

no attempts were made to access it.  

81. Secondly, Respondent did not deny Claimant’s right to be heard while implementing 

changes to the LRE. Respondent organized private hearings on the matter of 

upcoming changes to the LRE on 3 January 2013.111 Every investor had a chance to 

participate in these hearings, since the Energy Committee invited both  national 

entrepreneurs and foreign investors.112 Since more than 6000 licenses were issued113 

and Vasiuki’s share in Respondent’s renewable energy market was very small114 the 

chance to be invited was not so high. However, this chance still existed.  

82. Claimant asserted that it was not provided with information about private hearings.115 

However, there were no any proceedings, like one in Metalclad116, affecting only 

Vasiuki’s investments’ operation and, thus. Barancasia was not obliged to notify 

Vasiuki about private hearings.  

83. Respondent also emphasizes that there was no violation of due process and 

transparency requirements in the implementation of the retroactive provision of the 

LRE. According to Barancasian legislative practice the laws with retroactive effect 

were enacted at the territory of Barancasia in exceptional circumstances.117 The 

exceptional circumstances in the situation in consideration are connected with the 

                                                           
109 Tecmed, §154; Waste Management, §98; Metalclad, §91. 

110 Continental Casualty, §264. 

111 Uncontested facts §34, p.24. 

112 Procedural Order No.3, Clarification 5, p.62. 

113 Procedural Order No.2, Clarification 13, p.58. 

114 Procedural Order No.3, Clarification 18, p.63. 

115 Procedural Order No.3, Clarification 6, p.62. 

116 Metalclad, §91. 

117 Procedural Order No.2, Clarification 20, p.59. 
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creation of a “solar bubble” in Barancasia118 and necessity to respond to the situation 

as soon as possible to avoid serious consequences for Barancasia and investors. 

Furthermore, Claimant was not denied of its right to challenge the retroactive 

provision in court proceedings in Barancasia.119 

84. Moreover, Respondent insists that Claimant’s consent to the implementation of 

changes to the LRE was not necessary. The tribunal in Maffezini concluded that the 

lack of transparency in situations of absence of consent on the implementation of 

measures refers to the state’s actions aimed at one particular investor.120 In any event, 

the fact of lack of transparency is still not enough for the breach of the FET 

obligation.121 

85. Thus, Respondent acted transparently while implementing changes to the LRE and did 

not violate the due process requirement.  

D. Respondent Acted In Good Faith  

86. In Sempra the principle of good faith was described as “a guiding beacon… to the 

obligation”; it lies “at the heart of the concept of fair and equitable treatment”.122 

Moreover, in accordance with Article 26 VCLT “every treaty in force is binding upon 

the parties to it and must be performed in good faith”123. Pursuant to this principle a 

state should act reasonably, consistently and not arbitrary.124 

87. Since there is a close connection between the principle of good faith and other 

elements of the FET standard, violation of one element automatically leads to the 

violation of the good faith principle. Claimant did not present any evidence that 

Barancasia acted in bad faith. Thus, Respondent alleges that all the measures were 

applied in good faith.  

88. Consequently, Respondent did not violate Article 2 of the BIT and the Fair and 

Equitable Treatment standard by implementing changes to the LRE.  

                                                           
118 Uncontested facts §28, p.23. 

119 Procedural Order No.2, Clarification 20, p.59. 

120 Maffezini v. Spain, §83; Middle East Cement, §143. 

121 VCLT, Art.31; Metalclad, §57-76. 

122 Sempra, §§297-298; Waste Management, §138. 

123 VCLT, Art.26. 

124 Tecmed, §154. 
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III. RESPONDENT’S ACTIONS ARE EXEMPTED ON THE BASIS THAT 

THEY WERE NECESSARY FOR BARANCASIA IN ORDER TO MEET 

ITS ECONOMIC AND RENEWABLE ENERGY OBJECTIVES AND TO 

ADHERE TO ITS EU OBLIGATIONS  

89. Even if there was a violation of Article 2 of the BIT, Respondent’s actions are 

exempted both (A) under the BIT and (B) under the customary international law 

defense of necessity. External factor which influenced Barancasia’s actions was a 

necessity to comply with the laws of the European Union concerning regulation of the 

photovoltaic sector.125 

A. Respondent’s Actions Are Exempted Under the BIT 

90. It is accepted by arbitral practice that the BIT “essential security interests” provision 

constitutes a separate defense from the customary international law defense of 

necessity.126 

91. Barancasia’s actions did not lead to violation of the BIT, since they were necessary to 

safeguard the essential security interests (the “ESI”) as provided by Article 11 of the 

BIT. Pursuant to this Article: 

“Nothing in this agreement shall be construed] to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security”127. 

92. With regard to this provision, Respondent contends that (1) the BIT’s ESI provision is 

of self-judging character; (2) ESI were at stake; (3) Barancasia’s actions were 

necessary to safeguard the ESI. 

1. The BIT’s essential security provision is of a self-judging character 

93. Although it is generally accepted that for ESI provision to be self-judging it is 

necessary to contain language like “it considers necessary”128, the ESI provision in the 

                                                           
125 Response to Request for Arbitration, p.11. 

126 CMS, Annulment, §134. 

127 Cogitatia-Barancasia BIT, Article 11; Guatemala-Czech Republic BIT. 

128 E.g. Canada Model BIT 2004; US Model Treaty 2004; United States-Australia FTA; Salacuse, p.344. 
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case at hand is self-judging. This provision refers to circumstances in which a state 

can act in violation of the BIT. There is no reference to any other source or body 

determining further criteria for such situations to fit the Article.  

94. Therefore, the provision of the BIT concerning ESI is drafted to be self-judging and 

each party has a right to unilaterally determine the legitimacy of extraordinary 

measures as well as to decide whether ESI of the state are concerned.129 If such an 

Article is considered as not a non-self-judging and a state has no right to determine 

how it should act in dangerous situations, the purpose of the emergency clause is lost. 

95. Consequently, Respondent’s decision to adopt the measures is protected by Article 11 

of the BIT and is exempt from scrutiny. 

2. Essential security interests under Article 11 of the BIT were at stake 

96. Article 11 of the BIT states that fulfilment of obligations with respect to maintenance 

of international security amounts to ESI. In the Continental Casualty case it was stated 

that: 

"the concept of international security of States in the Post World War II 

international order was intended to cover not only political and military security 

but also the economic security of States and of their population"130. 

97. It is widely accepted by arbitral practice that the notion of ESI includes "major 

economic emergencies”131. In the LG&E case it was emphasized that "when a State's 

economic foundation is under siege, the severity of the problem can equal that of any 

military invasion"132. Therefore, it is essential to consider the gravity of the 

situation.133  

98. Barancasia was forced to take actions to avoid violation of obligations concerning the 

maintenance of international security. The “solar bubble” situation in the country 

created as a result of the technologies development could have led to serious 
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consequences for Barancasia’s economy. 15% of state revenues were meant to be 

spent on solar feed-in tariffs, that is more than money spent on education in the 

country.134 Thus, Respondent had to protect its economy and population from possible 

risk of economical collapse.  

99. Moreover, teachers of Barancasia started to strike with an intent to force the 

Government to raise their salaries and increase national budget’s expenses on 

educational system.135 Consequently, Respondent needed to prevent social collapse in 

the country as well, since there were no guarantees that no strikes in other social 

spheres would be organized. Respondent also had no information about further 

intentions of the teachers. Thus, it was necessary to prevent any further escalation of 

this dangerous situation.   

100. Possible violation of the obligations to the EU that Barancasia will not exceed the EU-

mandated borrowing limits,136 also form part of Respondent’s essential security 

interests with respect to international security and peace. Breach of any obligations 

towards the international community or organization can lead to serious consequences 

for many countries. The EU has strict requirements to states wishing to join it. 

Respondent was at risk to leave the EU because of the problems with its economy as a 

result of the “solar bubble”.  

3. Barancasia’s actions were necessary  

101. It is essential to consider circumstances of each case to decide whether the measures 

taken were necessary or not.137 In Continental Casualty the necessity was evaluated 

through the actions 

“in part inevitable, or unavoidable, in part indispensable and in any case material 

or decisive in order to react positively to the crisis, to prevent the complete break-

down of the financial system, the implosion of the economy and the growing 
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threat to the fabric of Argentinean society and generally to assist in overcoming 

the crisis”138. 

102. In the case at hand, there were no other alternatives available to Respondent in order to 

avoid consequences of the “solar bubble”. Respondent used the very first obvious 

option to change the situation – legislative measures. Although there is nothing in 

Barancasia’s legislation about retroactive effect of laws139, laws that were arguably 

retroactive have been enacted by Barancasia exceptionally140, and the situation in 

consideration was an emergency which required unprecedented actions. 

B. Respondent’s Actions Are Exempted Under the Customary International Law 

Defense of Necessity 

103. The state of necessity is a circumstance precluding wrongfulness of a conduct of a 

state.141 The customary international law necessity defense is observed in Article 25 of 

the ILC Articles’01.142 

104. The test of necessity is construed of four requirements143: 

(1) State’s act was “the only way to safeguard an essential interest against a grave and 

imminent peril144; 

(2) State’s act did not “seriously impair an essential interest of the State or States 

towards which the obligation exists, or of the international community as a 

whole145; 

(3) the possibility to invoke the necessity defense is not excluded146; 

                                                           
138 Continental Casualty, §197. 

139 Procedural Order No.2, Clarification 19, p.59. 
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(4) The State did not contribute to the situation of necessity147.  

105. The listed requirements are satisfied in Barancasia’s actions.  

1. Barancasia’s actions were the only way to safeguard the ESI against a grave and 

imminent peril 

106. The meaning of “grave and imminent peril” was described in similar way by past 

tribunals. In Enron and Sempra it was emphasized that events in Argentina were 

controllable and manageable.148 In CMS the crisis in Respondent’s country did not 

lead to a total economic or social collapse despite being serious.149 Consequently, 

Respondent could have act in a less harmful way. However, in LG&E it was held that 

Respondent faced a grave threat to the Argentina’s existence and, therefore, 

emergency legislation did not contribute to the crisis.150 Furthermore, “imminent 

peril” requires that a serious danger to an essential interest is more than just possible, 

however, it need not to have already realized or be certain to do so.151  

107. When Respondent enacted the LRE and the 0.44 EUR/kWh tariff in May 2010, there 

were no grounds to predict the breakthrough in technology that would allow solar 

panels to be manufactured much cheaper in 2011.152 The Barancasian Government 

came to conclusion that the LRE had led to the creation of a “solar bubble” in 2012.153 

Furthermore, the renewable energy support scheme became unsustainable because of 

“unfair windfall” created by the profits guaranteed for 12 years to the licensed 

plants.154 Moreover, attractiveness of the old tariff and new technologies resulted in an 

absurd amount of applications for licenses which was neither realizable, nor possible, 

since it could lead to a greater amount of the country’s budget being invested to the 

renewable energy support scheme than even to education.155 Thus, inaction of the 
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Government in this situation could have led to significant consequences not only for 

the country’s economy, but also for the basic needs of its population, such as 

education. 

108. It is furthermore essential to consider the effect on Respondent’s obligations towards 

the EU. In fact, Respondent started the renewable energy support in order to “meet 

ambitious EU climate and energy targets”.156 However, adherence to the EU 

obligations does not include borrowing money in excess of EU-mandated borrowing 

limits.157 Continuing to develop the scheme in consideration Respondent risks to 

violate its EU obligations.    

109. While attempting to analyze whether each of the state’s measures was the only way 

possible to avoid risks, it was stated in Continental Casualty that the whole conduct of 

state should be considered. 158  

110. Obviously, in the case at hand Respondent had no other option but to change its 

legislation in order to influence the situation with “solar bubble”. It would have been 

irrational to continue the implementation of the scheme in new circumstances. The 

consequences in this situation without urgent changes to the existing law would have 

been more serious for Barancasia, its population, foreign investors and the EU.  

2. Barancasia’s actions did not seriously impair an essential interest of another 

state or the international community  

111. In order to satisfy the second requirement Respondent should not have acted in 

necessity for one interest while blatantly harming other states' rights.159  

112. According to Article 25 of the ILC Articles’01, State’s actions should not “seriously 

impair an essential interest of the State or States towards which the obligation exists, 

or of the international community as a whole.”160 There is no evidence that 

Barancasia’s actions affected Cogitatia’s, the other state’s or the international 

                                                           
156 Uncontested facts §7, p.20.  

157 Uncontested facts §30, p.23. 

158 Continental Casualty, §§277-230. 

159  CMS, Award, §322; LG&E, supra note 2. 

160 ILC Articles’01, Article 25, 1 (b). 



28 

 

community’s essential interests. Vasiuki is an LLC, established in Cogitatia161, but not 

a state or the international community. Anyway, Barancasia did not seriously impair 

interests of Claimant.  

113. As it was discussed above, Barancasia’s actions were dictated by the necessity to 

safeguard its essential interests in the sphere of economy and renewable energy and by 

the necessity to adhere to the EU obligations. Thus, Barancasia’s essential interests 

were at risk more than any other’s. 

3. The obligation in question does not exclude the possibility of invoking the 

necessity defense  

114. In accordance with the BIT the possibility of invoking the necessity defense is present. 

To be more precise, the ESI provision in Article 11 of the BIT provides the evidence 

that Barancasia and Cogitatia can avoid the treaty liability in a number of cases.   

4. There was no substantial contribution by Barancasia to the situation of necessity  

115. The state should not contribute to the situation of necessity.162 In order to fail in 

satisfying this requirement a State should make a substantial contribution to the 

situation of necessity, but not “merely incidental of peripheral”.163  

116. There is no unified approach to the determination of the degree of contribution 

sufficient for the exclusion of the necessity defense in arbitral practice.164 In 

Continental Casualty and LG&E cases it was found that there was no sufficient 

contribution to the situation of necessity on behalf of Argentina due to the inherent 

difficulty in separating exogenous and endogenous factors acting together in causing 

the crisis.165 

117. In the case at hand, Respondent did not contribute to the situation when urgent 

regulatory measures were necessary. It is essential to take into consideration the 

primary aim of the LRE – to make Barancasia’s climate and energy targets similar to 
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the EU.166 Unfortunately, development of science is not such a predictable sphere. If 

Respondent had any kind of information about upcoming technology’s changes in the 

regulated sphere, the actions would have been obviously different. Adoption of the 

LRE in the situation with the existing new technologies – is a clear step to serious 

problems inside Barancasia and in its relations with the EU.  

118. To conclude, Barancasia’s actions are covered by both Article 11 of the BIT notion of 

essential interests and Article 25 of the ILC Articles notion of necessity. Thus, 

Respondent’s actions are exempted from responsibility of the suggested violation of 

FET.   
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PART THREE: REMEDIES 

IV. RESPONDENT CANNOT BE ORDERED TO RESCIND THE LRE 

AMENDED ARTICLE 4 OR TO CONTINUE TO PAY THE PRE-2013 

FEED-IN TARIFF TO THE CLAIMANT 

119. Respondent asserts that Claimant’s requested remedy of specific performance is 

wholly inconsistent with Respondent’s sovereignty and beyond the powers of any 

arbitration tribunal. As noted by the tribunal in Enron v. Argentina, even though in 

that case the State’s act did constitute an infringement of the investors’ rights under 

the US-Argentina BIT, the tribunal could not impede the State’s act that falls 

exclusively within the ambit of State sovereignty; that tribunal could only establish 

whether there has been a certain act, its legality or illegality and the corresponding 

compensation.167 

120. Therefore, Respondent respectfully asks the Tribunal to deny Claimant’s request for 

specific performance, since Respondent cannot be ordered (A) to repeal the 

amendment to Article 4 of the LRE, or (B) to continue to pay the pre-2013 feed-in 

tariff to Claimant. 

A. Respondent Cannot Be Ordered to Repeal the Amendment to Article 4 of the 

LRE 

121. Respondent claims that Barancasia cannot be ordered to rescind the LRE amended 

Article 4. That would be an order for restitution which is at very least highly unusual 

for international investment arbitration. The Tribunal’s authority is determined by the 

BIT which is an expression of the parties’ consent. There is no provision in Cogitatia-

Barancasia BIT that grants a tribunal power to grant restitution in any form. If there 

was such a grant, it would have been first of such provisions in any investment treaty 
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to date. In fact there is currently an opposite trend of specifically circumscribing the 

power of the investment tribunals to grant restitution.168 

122. Furthermore, if the Tribunal decides to refer to customary international law, it will 

find that it is highly doubtful that a tribunal may order the annulment of a piece of 

domestic legislation even if it has violated international law. Customary international 

law does not seem to grant such a power directly, mainly because of the principle of 

duality and the fact that the custom deals with issues at the international law level, 

which are different from the domestic law.169 

123. Thus, there is no express provision for a remedy of juridical restitution in the ILC 

Articles’66, which represent a summary of customary international law. Such an 

option is mentioned in the commentary to Article 34, and, even then, restitution should 

not (a) be materially impossible,170 or (b) put disproportionate burden on 

respondent.171 

1. Impossibility 

124. It is impossible for the Tribunal to award the repeal of the LRE amended Article 4 as 

such award would interfere with the sovereign authority of Barancasia to enact its own 

laws. Indeed, BP v. Libya and LIAMCO v. Libya tribunals stated that they could not 

order respondent to restore claimant’s rights under the concessions.172 In particular, 

BP tribunal noted that specific performance was not a remedy of public international 

law available at the option of a party suffering wrongful breach of a contractual 

undertaking.173 Similarly, it should not be available for Vasiuki, which alleges that its 

rights under a contract to supply electricity174 to Barancasia have been breached. 
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125. The LIAMCO tribunal highlighted the fact that an order of restitutio in integrum, that 

would effectively require revoking nationalization measures, which were not in 

themselves unlawful and had the character of ‘act of state’, would violate Libya’s 

sovereignty and was practically unenforceable.175 In the present case, amendment to 

the LRE Article 4 has been adopted in accordance with the legislative procedure of 

Barancasia and thus not in itself unlawfully.176 Since this amendment has the character 

of the act of state, its revocation would violate Barancasia’s sovereignty and would be 

practically unenforceable. 

126. The tribunal in TOPCO v. Libya held that restitutio in integrum should be discarded 

when there is absolute impossibility of envisaging specific performance, or when an 

irreversible situation has been created.177 In the case at hand, by the beginning of 2012 

it became clear that Barancasia could not borrow the necessary amounts for the 

maintenance of the existing renewable energy support system and the guaranteed feed-

in tariffs, because that would require it to exceed its EU-mandated borrowing limits 

for the relevant years.178 Moreover, Barancasia had to balance its expenditures on 

subsidies to the energy providers against its expenditures on education. 179 Thus, the 

situation here is irreversible and it is absolutely impossible to envisage specific 

performance as requested by Vasiuki. 

127. Furthermore, in TOPCO the restitution was awarded mostly because there was 

insufficient information provided by the respondent state. In effect a default on Libyan 

Government’s part has taken place.180 The information provided in the submissions 

above to the Tribunal by Barancasia in the case at hand elucidates precisely that effect. 

128. Consequently, it is impossible for the Tribunal to award the repeal of the LRE 

amended Article 4, as such award would interfere with the sovereign authority of 

Barancasia to enact its own laws. 
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2.  Disproportionate burden 

129. Even if the Tribunal is to find juridical restitution to be materially possible, that would 

put disproportionate burden on Barancasia. 

130. In this instance, Vasiuki alleges that amendment to LRE Article 4 violated the fair and 

equitable treatment protection of the BIT by substantially modifying the regulatory 

framework governing electricity.  

131. In LG&E v. Argentina,181 Argentina was found internationally responsible for 

violating the fair and equitable treatment protection of the US–Argentina BIT by 

substantially modifying the gas regulatory framework. The tribunal in LG&E observed 

that ordering a juridical restitution would require modifying Argentina’s legal system 

by annulling or enacting legislative measures that make over the effect of the 

legislation in breach. The LG&E Tribunal found that it was unable to compel 

Argentina to do so without putting a disproportionate burden on it.182  

132. The same would occur in the present case if the Tribunal orders Barancasia to repeal 

the amended LRE Article 4. 

133. In reaching this decision the tribunal in LG&E took into consideration the fact that at 

the time of arbitration Argentina still suffered from the aftermath of significant fiscal 

crisis.183  

134. In the case at hand, at the time when the amendment has been adopted Barancasia 

could no longer borrow the necessary amounts for the maintenance of the existing 

renewable energy support system and the guaranteed feed-in tariffs, because that 

would require it to exceed its EU-mandated borrowing limits for the relevant years.184 

Moreover, Barancasia had to balance its expenditures on subsidies to the energy 

providers against its expenditures on education.185 
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135. It follows that if Respondent is ordered to rescind the LRE amended Article 4 it would 

clearly require Barancasia to modify its legal system which would put a 

disproportionate burden on it. Therefore, Respondent cannot be ordered to repeal the 

amendment to Article 4 of the LRE. 

B. Respondent Cannot Be Ordered to Continue to Pay the Pre-2013 Feed-In Tariff 

to Claimant 

136. Respondent asserts that Claimant’s request for Barancasia to continue making the pre-

2013 feed-in tariff payment to Claimant cannot be satisfied.  

137. Such an order would be an order for restitution, therefore, earlier submissions 

concerning the unviability of such an order fully apply here. That includes arguments 

about impossibility and inappropriate burden.  

138. As regards specifically payment of the tariffs to the energy providers, there appears to 

exist only one suitable case for Claimant to rely on, namely, Nykomb v. Latvia.186 It 

can, however, be easily distinguished on the facts of the present case.  

139. In Nykomb, the dispute arose out of Latvia’s refusal to pay a so-called ‘double tariff’ 

under a contract for the supply of electricity. In the end, the tribunal ordered Latvia to 

ensure that in the future tariffs were paid in accordance with the parties’ contract.187  

140. That ruling has no application in this particular instance. Nykomb commenced 

arbitration against Latvia for breach of the Energy Charter Treaty (‘ECT’), arguing 

that non-payment of the double tariff violated Article 10(1) of the ECT.188 The 

tribunal found Latvia liable for violating the ECT. Barancasia and Cogitatia, on the 

other hand, are not parties to the Energy Charter Treaty.189 Vasiuki has filed a claim 

for breach of the Article 4.2 of the BIT and since that is an agreement which is binding 

on the parties to the present dispute the Tribunal should disregard the ruling made 

under the ECT provisions. 
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141. Therefore, Barancasia cannot be ordered to continue to pay the pre-2013 feed-in tariff 

to Claimant. 

142. In sum, Respondent submits that neither can Barancasia be ordered to repeal the 

amendment to Article 4 of the LRE nor to continue to pay the pre-2013 feed-in tariff 

to Claimant. 

V. VASIUKI LLC’S BASIS FOR CLAIMING AND QUANTIFYUING 

COMPENSATION IS NOT APPROPRIATE 

143. Vasiuki bases its claims for damages and quantification thereof on the Expert Report 

of Marko Kovič.190 The alleged damages can be grouped in the two categories: (A) 

damages in respect of the projects “Alfa” and “Beta”, as these are the existing 

projects; and (B) damages in respect of the Barancasia Solar Project.  

144. Respondent submits that Vasiuki does not have an appropriate basis for claiming 

damages for both of the abovementioned categories. Furthermore, Respondent submits 

that Claimant’s quantification of the damages is not appropriate. Respondent bases its 

submissions on the Expert Report of Juanita Priemo.191 

A. Vasiuki’s Basis For Claiming And Quantifying Compensation in respect of the 

Projects “Alfa” And “Beta” Is Not Appropriate 

1. Vasiuki does not have an appropriate basis for claiming compensation in respect 

of the project “Alfa” 

145. In May 2009 Claimant purchased land plots in Barancasia and decided to launch “an 

experimental solar project”,192 Alfa. The project became operational in January 2010, 

but proved to be unprofitable due to construction and management failures.193 To save 

the project, Claimant decided to apply for an extended energy tariff (the feed-in tariff), 

which might be provided under the LRE adopted in May 2010.194 When Claimant was 
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denied the feed-in tariff by the competent Barancasian authority, it claimed lost profits 

for the subsequent twelve years.195 

146. Claimant does not have appropriate basis for claiming compensation under the BIT. 

Firstly, Barancasia did not breach the BIT when refused Claimant the feed-in tariff.196 

Secondly, even if Barancasia breached the BIT, Claimant would not have a legal basis 

for compensation, since there is no provision in the BIT concerning compensation for 

breaches other than expropriation. 

147. Furthermore, the claim for the lost profits is not appropriate, since Claimant is not able 

prove the alleged loss with sufficient certainty. It is universally accepted in 

international law that lost profits should be demonstrated with sufficient certainty.197 

Claimant is not able to do this for the following reasons. Firstly, Vasiuki was not able 

to forecast the construction costs of Alfa with sufficient certainty, as the actual costs 

appeared to be more than 50% higher that the projected ones.198 Secondly, Claimant 

was not able to forecast the capacity (and, hence, profitability) of the project with 

sufficient certainty, as the actual capacity appeared nearly 50% less than the projected 

one.199 There is no basis, therefore, for assuming that Claimant is able to forecast the 

project’s profit or its loss in twelve-years perspective with sufficient certainty. 

Consequently, the claim for the lost profits in this case is not appropriate. 

2. Vasiuki’s quantification of damages in respect of the “Alfa” project is not 

appropriate 

148. Vasiuki bases its calculation of damages on the Expert Report of Marko Kovič (the 

“Kovič Report”), which calculates the lost profits for Project Alfa amounting to 

€120,621.200 The calculation of this sum is based on an assumption that the operating 

capacity of Alfa power plant would be improving by 2.2% per year.201 Professor 
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Kovič does not state clearly the ground for this assumption;202 the only possible 

evidence supporting it is the Vasiuki’s forecast.203 Given the fact that none of these 

forecasts for Alfa Project was accurate,204 there is little, if any, basis for assuming that 

the project’s capacity will indeed be improving by 2.2% per year.205 

149. There is also a mistake in the Kovič Report concerning use of the weighted average 

cost of capital (“WACC”) as a discount rate in calculations of net present value 

(“NPV”) of revenue loss of Alfa Project.206 Professor Kovič uses a discounted cash 

flows (“DCF”) method for valuation of the lost profits, as he calculates “the present 

value of future expected net cash flows […] using a discount rate”207. This method 

requires calculation of the NPV of the expected revenues, which Professor Kovič 

did.208 The NPV, in turn, requires usage of a discount rate.209 Professor Kovič 

considers appropriate to use Vasiuki’s WACC as a discount rate,210 which is not 

correct, since WACC is concerned with valuation of the whole enterprise (comprising 

of equity and debt) but not with valuation of the enterprise’s revenues (comprising of 

equity only).211 Since Professor Kovič calculates the loss of revenues, not the value of 

the project, the discount rate should be derived “solely from the cost of equity 

capital”212 and be 12%.213 

150. This reasoning is also supported by the UNCITRAL award in Walter Bau AG v 

Thailand, where tribunal stated that: 

“Because dividends are the cash flows to be discounted, the rate appropriate for 

their discounting is the cost of equity (“COE”), not the WACC. The COE is the 
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relevant rate for equity holders, whereas the WACC blends equity holders and 

lenders requirements (it would apply to cash flows going to both equity holders 

and lenders, whereas the COE applies to cash flows going to equity holders 

only)”214. 

151. The tribunal in Walter Bau AG applied its reasoning to dividends, because they 

constituted equity and not debt in that case. The present dispute is also concerned with 

equity cash flows, namely lost revenues,215 and not debt. Hence, the appropriate 

discount rate should be the Claimant’s COE, not WACC. 

3. Vasiuki’s basis for claiming and quantifying compensation in respect of the 

project “Beta” is not appropriate 

152. Project “Beta” (Beta), unlike Alfa, was granted the feed-in tariff and enjoyed it for two 

years.216 When the LRE was amended and the tariff was reduced, Vasiuki claimed 

compensation for the profits it would have obtained had the tariff remained the same. 

Vasiuki does not have proper ground for such claim, since the LRE amendment did 

not constitute any kind of unlawful act and, in particular, did not breach the BIT.217 

153. Furthermore, the calculation of compensation in respect of Beta provided by the 

Claimant’s Expert (Professor Kovič)218 is not appropriate. The discount rate used in 

the Kovič Report is 8,0%, which is the Claimant’s WACC;219 the correct rate would 

be 12,0%, which is the Claimant’s cost of equity.220 Therefore, the correct sum of 

compensation, if such would be awarded, should be €104,402, as counted by Expert 

Priemo,221 and not €123,261.222 

                                                           
214 Bau. 

215 See Kovič-Annex 1(A). 

216 Uncontested facts, §§23, 35, pp. 21, 23. 

217 See Memorial, Q. 2 

218 See Annex 1(B) to Kovič Report. 

219 Request for Arbitration, p.5. 

220 See Memorial, V, A, 2. 

221 See Priemo Annex 1. 

222 See Annex 1(B) to Kovič Report. 



39 

 

B. Vasiuki’s Basis For Claiming And Quantifying Compensation in respect of the 

Barancasia Solar Project Is Not Appropriate 

1. Vasiuki’s basis for claiming and quantifying compensation for “Wasted 

Expenditure” is not appropriate 

154. Vasiuki considers appropriate to claim compensation for the direct loss (damnum 

emergens) in respect of the 12 photovoltaic power plants it projected to launch in 

Barancasia (“Barancasia Solar Project” or “the Project”).223 This includes purchased 

land, photovoltaic equipment and operating expenditures.224 Claimant’s Expert 

assumes that these costs are “wasted”,225 i.e. cannot be recovered, which is not correct: 

the land is still owned by Claimant and can be sold for the price even higher than 

when it was bought;226 the equipment can be used in other solar projects or sold.227 

155. The relevant arbitral decisions support the view that damnum emergens is awarded 

only if the investment is completely wasted, i.e. incapable of being returned. Examples 

can include Metalclad v. Mexico228, where “Metalclad has completely lost its 

investment”229 Wena v. Egypt, where the hotels of Wena were seized, thus making the 

investments incapable of being returned230 and Siemens v Argentina, where the 

tribunal awarded costs “which were 'wasted' in the effort to produce […] revenues”231. 

In the present case, Vasiuki is able to sell the land and equipment and thus the 

investment cannot be deemed “wasted” and incapable of recovery. 

156. Furthermore, according to Chorzów Factory principle, compensation should place the 

aggrieved party in the same “economic position that it would have possessed but 

for”232 the breach. If Claimant were awarded compensation in the present dispute, it 

                                                           
223 Uncontested facts, §27, p.22. 

224 See Kovič-Annex 2. 

225 Report of Marko Kovič, §9, p.45. 
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would possess both its investment and the sum of compensation and hence placed in 

the better position that it would have possessed but for the breach. Therefore, the 

award of damnum emergens would contradict the Chozow Factory principle.  

157. For the abovementioned reasons, Vasiuki’s basis for claiming and quantifying 

compensation in respect of the “Wasted Expenditure” is not appropriate. 

2. Vasiuki’s basis for claiming and quantifying lost profits of the Barancasia Solar 

Project is not appropriate 

158. Claimant does not have a proper basis for claiming lost profits, since the Project was 

not a going concern. Furthermore, its basis for quantification of lost profits is 

inappropriate, since the calculations of the Claimant’s Expert are not correct. 

159. According to description in Aminoil v. Kuwait, a ‘going concern’ is a business 

“undertaking itself as an organic totality—or going concern—therefore as a unified 

whole the value of which is greater than of its component parts […]”233. This 

description was further specified by the Tribunal in Amoco International Finance v. 

Iran, which stated that a ‘going concern’ should demonstrate “a certain ability to earn 

revenues [in the past] and was, therefore, to be considered as keeping such ability for 

the future”234. The Project is neither an “organic totality”, because half of the 

equipment is not yet delivered,235 nor had an “ability to earn revenues” in the past, 

since it is only on the construction stage and has not yet become operational.236 The 

Project therefore can hardly be termed as a ‘going concern’. 

160. The fact that the Project is not a going concern prevents calculating lost profits with 

sufficient certainty. International investment practice supports preposition that an 

award of lost profits in such circumstances would be “highly speculative”.237 For 

example, in Metalclad, the tribunal stated that an award of lost profits would be 

“wholly speculative” where the business in question had not yet started operation.238 
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In Wena Hotels, the tribunal held Wena’s claims for lost profits “inappropriate — 

because an award based on such claims would be too speculative”239. Finally, in Levitt 

v. Iran, the tribunal found that as the enterprise “reached only a very early stage”240 

and Claimant did not demonstrated “with a sufficient degree of certainty that the 

project would have resulted in a profit”,241 determining lost profits would have been 

“highly speculative”.242 

161. Furthermore, even if Claimant is right in claiming lost profits, its basis for quantifying 

them is inappropriate. Vasiuki bases the sum of lost profits on the Kovič Report,243 

which uses WACC as a discount rate for calculating the NPV of damages. For the 

reasons discussed above,244 the discount rate should be based on the Claimant’s cost of 

equity (not the WACC) and the sum of compensation reduced from €1,427,500 to 

€1,238,697.245 

3. Vasiuki’s basis for claiming and quantifying lost profits of the future 

developments to the Barancasia Solar Project is not appropriate 

162. Vasiuki claims compensation for the future developments of the Project (“the 

developments”) and provides quantification of the damages in this respect.246 This 

claim seems to be inappropriate since (i) the developments were not going concerns, 

(ii) they were not reflected in the company’s business plans and (iii) the quantification 

of the damages is not appropriate. 

163. It has already been demonstrated that quantification of lost profits of the Project would 

be too speculative, since the Project is not a going concern.247 It appears, therefore, 

that quantification of the lost profits in respect of the future developments is even 

                                                           
239Wena Hotels, §122. 

240 Levitt, §56. 

241 Levitt, §58 

242 Levitt, §56. 

243 Report of Marko  Kovič , §10, p.45. 

244 See Memorial V, A, 2. 

245 Report of Juanita Priemo, §13, p. 50. 

246 Report of Marko Kovič, §11, p.46. 

247 See Memorial, V, C, 2. 



42 

 

more speculative, since neither the developments of the Project nor the Project itself is 

a going concern. 

164. Secondly, the future developments of the Project are not reflected in Vasiuki’s 

business plans.248 The practice of arbitral tribunals shows that companies’ business 

plans are generally treated with great cautiousness for the purpose of calculating future 

profits. For instance, in CME Czech Republic BV v. Czech Republic the business plans 

were double-checked by the use of financial analysts studies, general economic 

prognoses and other economic information;249 in CMS v Argentina, the tribunal saw 

the business plan appropriate only as a starting point for the valuation of damages and 

modified some of the expert’s assumptions concerning it.250 It appears, therefore, that 

even where the lost profits claim is based on a business plan, Tribunals treat the latter 

with cautiousness. In the present case, on the contrary, there is no evidence of the 

projected investments even in the business plan, which makes any valuation of 

damages too speculative and thus inappropriate. 

165. Thirdly, even if suppose that the Claimant’s basis for claiming lost profits in respect of 

the developments is appropriate, the quantifications made by Professor Kovič are 

mistaken, since WACC should not be used as a discount rate.251 

166. Therefore, Vasiuki’s claim for damages in respect of the future developments of the 

Project is inappropriate. 
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PRAYER FOR RELIEF 

Respondent Republic of Barancasia respectfully requests the Tribunal: 

1. Find that the Tribunal has no jurisdiction over Vasiuki’s claims and/or they are not 

admissible; 

2. Find that Barancasia has not violated the protections guaranteed by Cogitatia-Barancasia 

BIT; 

3. Find that Respondent can invoke the necessity defense to excuse the violation of Cogitatia-

Barancasia BIT; 

4. Deny Vasiuki’s request for specific performance; 

5. Find that Vasiuki’s calculations for damages are ill-supported and based on false and 

incorrect legal and factual assumptions; 

6. Find that Respondent is entitled to restitution by Vasiuki of all costs related to these 

proceedings.  

 

Team Bengzon 

On Behalf of Respondent  

Republic of Barancasia 

 

 


