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STATEMENT OF FACTS 

 

1. Claimant is a company incorporated under the laws of Cogitatia. It has been active in 

renewable energy production since 2002.  

2. The Respondent is the Republic of Barancasia, an EU Member State. 

3. Cogitatia, Claimant’s home state, and Respondent signed the BIT on 31 December 1998. It 

entered into force on 1 August 2002. On 1 May 2004, both states joined EU. Due to the 

accession, Respondent reviewed its intra-EU BITs and concluded that they had become 

obsolete. Thus, on 15 November 2006, Barancasia announced its intention to terminate 

them. On 11 December 2006, it adopted the Resolution which provided for the procedure 

of terminating these intra-EU BITs.  

4. On 29 June 2007, Respondent notified Cogitatia of its intention to immediately terminate 

the BIT. Cogitatia confirmed receipt of the notification on 28 September 2007, and did not 

object to it. Respondent removed the BIT from its Ministry of Finance website and on 5 

May 2012, Respondent’s Prime Minister announced success in terminating all intra-EU 

BITs. 

5. Since 2007, Respondent has aimed to meet ambitious EU obligation, including these on 

climate and energy targets, financial stability and state aid. One of Respondent’s regulatory 

steps in this regard was the introduction (in May 2010) of LRE. It was meant to harmonise 

Barancasia’s system of support for renewables with what was at that time expected by EU. 

It also provided for a Feed-in-tariff system which, pursuant to LRE Regulation, could only 

be granted with licences issued for PV plants of capacity lower than 30 kW.  

6. Claimant made its first investment in Barancasia (project Alfa) absent any legal acts on the 

support for RES (in 2009). Essentially, Claimant undertook business risk, whose effects it 

was then trying to undermine by abusing Respondent’s subsequent regulatory framework 

on renewable energy. Project Alfa operated on a heavy loss, but was sustained, since 

Claimant had an unsubstantiated belief it would benefit from LRE.  

7. On 1 July 2010, BEA announced the Feed-in-tariff a rate of 0.44 EUR/kWh. It was based 

mainly on the assumption that the average annual return on investment for the licenced PV 
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projects should be 8%. Claimant was granted licence with this tariff for its project Beta.  

8. In 2011, a new ground-breaking technology was developed which drastically reduced the 

costs of production of new solar panels. Thus, the annual returns on licenced PV projects 

increased considerably. 

9. These technological developments proved that the LRE created a 'solar bubble'. The BEA 

received over 7,000 applications for licences to develop new PV projects. Not only was it 

physically impossible to connect all new users to the national electricity grid, but also 15% 

of Respondent’s state budget would be used solely to finance Feed-in-tariff. Respondent 

was also unable to borrow the necessary amounts to maintain the existing RES support 

system as it exceeded its EU-mandated borrowing limits. 

10. In these circumstances, Claimant decided to launch 12 new PV projects with the use of the 

new technology. On 1 July 2012, it obtained separate licences for each of them. They were 

supposed to form an aggregate power plant with capacity of 3600 kW.  

11. Due to external circumstances and pressing social needs, Respondent decided to review its 

legislation, and on 3 January 2013, adopted  LRE Amendment which provided for an 

annual review of the Feed-in-tariff. Due to LRE Amendment, BEA calculated and 

announced a new Feed-in-tariff of 0.15 EUR/kWh. 



17 

SUMMARY OF ARGUMENTS 

 

1. The Tribunal lacks jurisdiction in the case at hand. The BIT should be considered terminated 

due to Cogitatia and Respondent’s accession to EU. However, even if the Tribunal finds 

otherwise, the jurisdictional clause provided in Art.8 BIT no longer operates. Furthermore, 

Respondent terminated the BIT in accordance with Art.13 BIT, regardless of the effect of 

accession to EU.  

2. Even if the Tribunal has jurisdiction, Claimant’s claims lack merit. Respondent did not violate 

the FET standard. All measures adopted by Respondent fall within the scope of state’s power to 

regulate. Claimant could have had any legitimate expectations. As an experienced investor, it 

should have foreseen the approaching regulatory changes. Finally, Respondent provided 

Claimant with a transparent legal framework.  

3. However, even if the Tribunal finds that Respondent violated the FET standard, Respondent is 

exempted from responsibility for this breach. Firstly, EU compliance precludes wrongfulness 

of LRE Amendment under Art.25 ILC Articles. Secondly, EU compliance exempts Respondent 

and deems any award in favour of Claimant unenforceable.  

4. Furthermore, the Tribunal should deny Claimant's request for specific performance. 

Respondent cannot rescind Art.4 LRE, nor can it pay Claimant the pre-2013 Feed-in-tariff. 

Likewise, it is impossible for Respondent to grant Alfa any licence.  

5. Likewise, Claimant should not be granted any compensation for the alleged breaches of the 

BIT. Claimant’s profits are uncertain, speculative and they do not causally arise out of 

Respondent’s conduct. Even if the damages were recoverable, DCF is not the appropriate 

valuation method in the case at hand. Moreover, Claimant’s report makes incorrect and 

unsubstantiated factual assumptions. Therefore, if the Tribunal were to award Claimant 

compensation, it should do so in accordance with Respondent’s valuation report. 
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JURISDICTION 

 

I. THE TRIBUNAL LACKS JURISDICTION AND THE CLAIMS ARE 

INADMISSIBLE 

1. Respondent requests the Tribunal to find that it lacks jurisdiction and that Claimant’s 

claims are inadmissible due to the reasons presented in the RRA.1 Firstly, the BIT became 

inoperative due to the accession of Cogitatia and Respondent to the EU (A). In any event, 

the BIT was terminated in accordance with Art.13(2) BIT (B).  

A. BIT BECAME OBSOLETE DUE TO THE ACCESSION OF RESPONDENT 

AND COGITATIA TO EU 

2. Cogitatia and Barancasia concluded the BIT on 31 December 1998.2 It entered into force 

on 1 August 2002.3 Subsequently, Parties joined EU on 1 May 2004. The date of the 

accession to EU is the decisive date4 as of which the BIT (as intra-EU BIT) became 

obsolete. Respondent submits that due to the accession of Parties to EU, the BIT ought to 

be considered as terminated (i). Alternatively, the jurisdictional clause provided in Art.8 

BIT is ineffective as it is inconsistent with EU law (ii).   

i. The BIT was terminated  

3. The BIT was terminated pursuant to Art.59 VCLT due to the accession of Cogitatia and 

Respondent to EU.  

4. EU law has dual nature. It is public international law and part of Member States’ national 

lawas. However, for the purpose of investment arbitration, EU law should be considered as 

public international law,5 especially given the relevance of TFEU, an international treaty. 

The BIT may not be reconciled with TFEU. Thus, to determine which treaty is applicable, 

one should apply rules on the conflict of treaties from VCLT, particularly its Art.59.  

5. In accordance with Art.59(1) VCLT, the BIT should be considered terminated. Art.59 

VCLT states that a treaty has to be considered terminated if all the parties to it conclude a 

                                                 
1 RRA, p.10. 
2 Facts, ¶1. 
3 Proc.Ord.2, ¶1. 
4 Eastern Sugar, ¶119; Burgstaller, p.186 
5 Electrabel, ¶4.118–119. 
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later treaty relating to the same subject-matter. To resolve the conflict of treaties, three tests 

must first be applied: the contracting parties’ test, the chronology test, and the same 

subject-matter test.6 Secondly, according to Art.59(1)(a-b) VCLT, either party must have 

intended the matter to be governed by the later treaty or the provisions of both treaties are 

so far incompatible that the two treaties cannot be applied at the same time.  

6. In this case, all three tests are satisfied. The BIT’s Parties are also contracting parties to 

TFEU. Furthermore, they concluded the BIT on 31 December 1998 and acceded to EU on 

1 May 2004, which when TFEU became binding upon them.  

7. Both treaties share the same subject-matter, which has to be distinguished from the content 

of particular provisions of both treaties. It is sufficient if the subsequent treaty takes up the 

subject of an earlier treaty, for example fisheries, along with other subjects, for example 

agriculture and forestry.7 Intra-EU BITs belong to EU internal affairs, thus the relevant 

provisions on the internal market have to be taken into account in the assessment of 

TFEU’s subject-matter.8 Both treaties relate to the same subject-matter as they provide 

protection to the same investors and their investments, and serve the same purpose, 

guarantee similar standards of protection and equivalent remedies.  

8. Firstly, the BIT and TFEU provide protection to the same types of investments. Art.1(1) 

BIT defines the term “investment” as every kind of asset invested in connection with 

economic activities (…) in accordance with the laws and regulations of the host state and 

lists examples. The same investments are provided protection under the freedoms of 

internal market, such as the freedom of establishment, the free movement of people, goods, 

services, and in particular the free movement of capital and payments. Secondly, the BIT 

and TFEU provide protection to the same investors. According to Art.1(2) BIT, an investor 

is any individual who has the nationality of Cogitatia or Respondent, or legal entity 

incorporated or constituted in accordance with, and recognised as having a legal 

personality by the laws, with a permanent seat in Cogitatia or Respondent. The BIT 

provides protection to such investor as long as it invests outside its home state, in the host 

state. Similarly, EU law, in particular Art.54 TFEU, guarantees protection to all individuals 

and legal entities originating from EU, as long as they are investing in other Member States 

                                                 
6 Ghouri, p.163. 
7 VCLT Commentary, p.1014. 
8 Wehland, p.304. 
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than their home one. Thus, Claimant, by investing in Respondent’s territory, is given 

protection by TFEU.  

9. Moreover, not only do the BIT and TFEU have the same purpose and effect, in that both 

treaties aim to promote and protect investments,9 but they also guarantee similar standards 

of protection. First, they provide similar guarantees concerning the establishment of 

investments. Both the BIT and TFEU aim to encourage the development of investments 

without any economic or political barriers. Second, they both guarantee the free transfer of 

payments and capital without restrictions. Third, the BIT provides the FET standard, which 

is similar to the standards available under EU law. For example, EU law provides 

guarantees of non-discrimination and of the observance of legitimate expectations, which 

are also guaranteed under FET. Of course, these provisions and standards are not entirely 

the same; however, it is natural that the contracting states renegotiate and conclude new 

treaties to redefine the rights and obligations established by earlier treaties.10 It cannot be 

expected that states will not modify their treaties at any point in the future.  

10. Finally, the BIT and TFEU provide investors with equivalent remedies in the event of a 

breach by the host state. In case of the BIT, investors may pursue their rights before the 

investment arbitral tribunals, and in the case of EU law, investors may pursue their rights 

before national courts of the Member States with the involvement of the CJEU by means of 

the preliminary ruling procedure. In both instances, investors may achieve the same result, 

namely compensation for the host Member States’ acts. 

11. Therefore, the BIT and TFEU relate to the same subject-matter.  

12. Regardless of whether the Parties intended the matter to be governed by TFEU, the 

provisions of the BIT are so far incompatible with EU law, in particular TFEU, that it is 

impossible to apply both treaties at the same time. First, the application of intra-EU BITs, 

including the BIT, leads to the unequal treatment of investors from different Member 

States.11 In general, EU law requires equal treatment of all investors from all Member 

States. Intra-EU BITs are inherently against such requirement. Among others, investors 

coming from home Member States which concluded intra-EU BITs may directly pursue 

their claims against host Member States before arbitral tribunals, and they may look for 

                                                 
9 Wehland, p.304-305. 
10 Ghouri, p.164. 
11 Wehland, p.310. 
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justice in host Member State’s national courts in accordance with EU law. This choice is 

not available to investors coming from other Member States. They may only turn to 

national courts.12 Ultimately, this leads to discrimination on the grounds of nationality, 

which is incompatible with EU law.13 It was the main reason why Commission recently 

launched infringement proceedings against certain Member States, demanding the 

immediate termination of their intra-EU BITs.14 

13. Respondent further submits that compensation granted to a foreign investor for the 

discontinuance of state aid, would ironically constitute new state aid. Such new state aid in 

the form of compensation would be unlawful as it is against EU regulations on state aid. 

Ultimately, it would render the award unenforceable in EU.15 A similar situation arose in 

the case of Micula.16 The award rendered by the Micula tribunal became unenforceable in 

EU as compensation was granted to claimants for the discontinuance of state aid, and thus 

constituted new and unlawful state aid. Romania had only partially enforced the award by 

offsetting the claimants’ tax debts. However, Commission argued that the part of the 

damages already enforced constituted unlawful state aid as it was not notified by Romania 

to Commission. Also, it pointed out that EU law allows Romania to recover unlawful state 

aid from the recipient, thus from the claimants. As to the unenforced part of the award, on 

26 May 2014, the Commission issued a suspension injunction which requires Romania to 

refrain from any action leading to the enforcement of the remaining part of the award. 

Moreover, the Commission decided to launch the investigation procedure provided for in 

Art.108(2) TFEU as it considered the awarded compensation to be new state aid.17 Thus, if 

the Tribunal awards compensation to Claimant for the discontinuance of state aid granted 

in the form of the Feed-in-tariff, it will constitute new and unlawful state aid. Thus, the 

award will be unenforceable in EU.  

14. Respondent does not argue that due to the application of Art.59 VCLT, the BIT is 

automatically terminated. Respondent agrees with the findings of the Eureko tribunal18 that 

an earlier treaty may only be regarded as terminated under Art.59 VCLT on compliance 

with the procedure under Art.65 VCLT.  

                                                 
12 Wehland, p.310-311. 
13 Wehland, p.311. 
14 EC Press. 
15 Tietje/Wackernagel, p.3-5. 
16 Micula(Jurisdiction). 
17 Commission Letter. 
18 Eureko, ¶234-235; Ghouri, p.167,175. 
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15. Under Art.65 VCLT, the party seeking the termination of a treaty under Art.59 VCLT is 

required to notify the other party.19 The notification is effective if the other party does not 

object to it within three months from its receipt, as per Art.65(2) VCLT. In the case at hand, 

Respondent complied with that requirement. It sent the Notification on the termination of 

the BIT to Cogitatia on 29 June 2007, which confirmed its receipt on 28 September 2007. 

Cogitatia did not object to the termination either on that date or on any later date within 

three months of receipt of the Notification.  

ii. Art.8 BIT is inapplicable due to its incompatibility with TFEU 

16. Even if the BIT remains effective, the dispute resolution clause is inapplicable due to its 

incompatibility with EU law.  

17. According to Art.30(3) VCLT, if all the parties to an earlier treaty are also parties to a later 

treaty, and the earlier treaty is not terminated or suspended under Art.59 VCLT, the earlier 

treaty applies only to the extent that its provisions are compatible with the provisions of the 

later treaty. Article 30(3) VCLT is concerned only with the priority between particular 

provisions of the earlier and later treaties.20 In other words, the earlier treaty remains 

effective only to the extent that its provisions are compatible with the provisions of the 

later treaty, which have priority in accordance with the lex posterior rule.21 Thus, when 

applying Art.30(3) VCLT, the Tribunal must consider the compatibility of the BIT’s 

jurisdictional clause with EU law.  

18. Respondent observes that the BIT contains a dispute resolution clause which points to a 

supra-national arbitral tribunal. Such clause is incompatible with the non-discrimination 

principle contained in Art.18 TFEU.22 It grants access to the supra-national dispute 

resolution mechanism only to investors from the Member States which concluded the intra-

EU BIT with the host Member State. Such access is not available to investors from other 

Member States. Ultimately, it leads to the more favourable treatment of investors coming 

from these Member States which concluded intra-EU BITs with the host Member State. As 

already mentioned, Commission brought infringement proceedings against five Member 

States based on a violation of the non-discrimination principle, requesting those Member 

                                                 
19 VCLT Commentary, p.1144-1145. 
20 Ghouri, p.166. 
21 VCLT Commentary, p.514. 
22 Ghouri, p.151. 
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States to officially terminate their intra-EU BITs.23  

19. The jurisdictional clause provided in Art.8 BIT is also incompatible with EU law as the 

latter offers investors a competing dispute resolution system. Investors investing in the host 

Member States may pursue their rights against such a host Member State before its 

national courts. The result is similar to the result guaranteed by the dispute resolution 

mechanism available under the BIT: Claimant may receive compensation under the 

condition that its rights were in fact violated. 

20. Thus, the jurisdictional clause under Art.8 BIT is incompatible with EU law and is no 

longer applicable. 

B. NEVERTHELESS, THE BIT WAS TERMINATED IN ACCORDANCE WITH 

ART.13 BIT 

21. Respondent submits that it terminated the BIT in accordance with Art.13(2) BIT as of 30 

June 2008, irrespective of the impact of Parties’ accession to EU.  

22. According to Art.13(2) BIT: 

“The BIT shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date 

either Contracting Party notifies the other in writing of its intention to 

terminate the Agreement.”  

23. Thus, Parties agreed that the intention to terminate must be notified in writing and that the 

BIT will remain in force for a further 12 months from the notification date. Respondent 

complied with this requirement. It sent the Notification to Cogitatia in writing, expressing 

its intention to terminate the BIT on 29 June 2007. The termination was to become 

effective as of 30 June 2008, thus after the expiry of the additional 12-month period.  

24. Respondent does not contend that the BIT was concluded for a period other than ten years. 

It is true that it came into force on 1 August 2002 and thus it should remain in force until 

31 July 2012. However, Respondent submits that the Parties agreed to modification of the 

BIT’s duration. By the Notification, Respondent offered such modification. On 28 

September 2007, the Minister of Foreign Affairs of Cogitatia confirmed that the country 

had received Respondent’s notification, and it did not object to such offer. Hence, it 

                                                 
23 EC Press. 

http://europa.eu/rapid/press-release_IP-15-5198_en.htmEC
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accepted the offer to modify the BIT. The originally agreed duration of the BIT was 

modified by the agreement of the Parties, and on 28 November 2008 Respondent removed 

the BIT from its Ministry of Finance website.24  

25. The survival clause contained in Art.13(3) BIT is inapplicable as the BIT was terminated 

before Claimant made its investments. According to Art.13(3) BIT, if an investment is 

made before the termination of the BIT, it is protected by the BIT for a further ten years 

from the termination date. As already established, the termination became effective as of 

30 June 2008, which is before Claimant made its first investment, project Alfa, on 1 

January 2009. As a result, Claimant’s investments are not protected under the BIT.   

 

MERITS 

 

II. RESPONDENT TREATED CLAIMANT IN A FAIR AND EQUITABLE 

MANNER 

26. Should the Tribunal decide that it has jurisdiction over this dispute and that the claims are 

admissible, Respondent submits that it did not violate the FET standard. Firstly, measures 

adopted by Respondent fall within the scope of state’s power to regulate (A). Secondly, 

Claimant could not have had legitimate expectations to obtain a licence for Alfa and for the 

stability of Feed-in-tariff (B). Furthermore, Respondent provided Claimant with a 

transparent legal framework (C). 

A. MEASURES ADOPTED BY RESPONDENT FALL WITHIN THE SCOPE OF 

STATE’S POWER TO REGULATE  

27. Respondent submits that by amending the LRE and decreasing the Feed-in-tariff, it 

executed its power to regulate. Therefore, it could not have violated the FET standard.  

                                                 
24 Facts, p.20. 
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28. Power to regulate remains one of the principal aspects of states’ sovereignty.25 Each state 

has an undeniable right to exercise its sovereign legislative power26 to protect the common 

good of its people.27  

29. As stated in Continental Casualty, tribunals should not make any political or economic 

judgments on states’ policies and of the measures adopted to pursue them.28 They should 

rather apply a simple test of whether, in a given situation, there was a manifest absence of 

reasons for the legislation.29 

30. Therefore, Respondent requests the Tribunal to take into consideration, firstly, 

characteristics of the energy sector in EU (1), reasons that stood behind Respondent’s 

decision to amend LRE (2) and social demands (3).  

31. Firstly, states’ involvement through regulation is particularly needed in energy markets.30 

Since the 1990s, the energy sector in EU Member States has been undergoing 

liberalisation. For this process to be successful, an effective regulatory framework must be 

established.31 Hence, for the last several years states have been constantly testing different 

legal solutions, adapted to liberalised energy markets. This also concerns RES support 

schemes that have been subject to frequent changes.32 

32. Consequently, by adapting its feed-in-tariff system to the circumstances that were brought 

about by the technological revolution in 2011, Respondent merely followed the global 

pattern. Its decision cannot be considered as an abuse of state’s power to regulate. 

Respondent only guaranteed the proper functioning of the system that otherwise would 

have been overloaded.  

33. Due to the emergence of the ground-breaking technology, solar panels became 

substantially cheaper to manufacture. The substantial reduction in their development costs 

resulted in the profitability of investments made under the 0.44 EUR/kWh Feed-in-tariff 

                                                 
25 Hobbes, XVIII,7. 
26 Parkerings, ¶332; Saluka, ¶305; EDF, ¶219. 
27 Lemire, ¶505.  
28 Continental Casualty, ¶199. 
29 Glamis, ¶805. 
30 IEA, p.14. 
31 Geradin, p.7. 
32 Guidance, p.3-4. 
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increase dramatically.33 Subsequently, BEA received over 7,000 applications for licences 

from investors. These investors did not care about integrity of the RES support schemes or 

capacity of the electrical grid that could hardly accommodate such a sudden increase in 

energy generated from RES.34 

34. After the reduction to 0.15 EUR/kWh, the new Feed-in-tariff guaranteed an annual 

average return rate of at least 8%.35 This is the same rate of return which was foreseen 

initially.36 It should be considered ‘normal’, as it is typically guaranteed by 

governments.37 Hence, it should be agreed that the new Feed-in-tariff of 0.15 EUR/kWh is 

appropriately fixed, especially when compared with feed-in-tariffs in other countries 

(Italy: 0.157 EUR/kWh; Malta: 0.155 EUR/kWh).38 Given the above, the Tribunal should 

consider that Barancasia’s decision to decrease the Feed-in-tariff was reasonable and 

justified by the sudden revolution in the RES technology.  

35. Moreover, maintenance of Feed-in-tariff at 0.44 EUR/kWh would have meant a serious 

threat to the stability of Respondent’s economy. As 7,000 applications for a licence with 

fixed Feed-in-tariff were received, if all of them had been approved, 15% of state 

revenues would have been diverted to finance solar Feed-in tariffs. This would have been 

a higher share than allocations to Barancasia’s educational system.39 At the same time, the 

old Feed-in-tariff would have guaranteed to investors a return rate of 216% (calculated on 

the assumption that new Feed-in-tariff would allow a return rate of 8% on investments 

based on the new technology).40  

36. The conviction about the impossibility of maintaining such an unfair system is further 

grounded in the results of opinion polls that were taken in Barancasia after the teachers’ 

strikes in 2012.41 They demonstrated that the vast majority of society supported an 

increase in teachers’ salaries, rather than generous financing of the PV sector.42 It is well 

                                                 
33 Facts, ¶25-26. 
34 IEC, p.23-28. 
35 Proc.Ord.2, ¶27. 
36 Facts, ¶21. 
37 O'Connor. 
38 PV Magazine. 
39 Facts, ¶29. 
40 Proc.Ord.2, ¶27. 
41 Facts, ¶32. 
42  Facts, ¶32. 
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established that when a measure has been adopted following wide public participation, 

particular deference to sovereign decisions should be given.43 

37. In conclusion, Respondent’s measures should be considered as falling within the scope of 

a state’s power to regulate.  

B. CLAIMANT COULD NOT HAVE HAD ANY LEGITIMATE EXPECTATIONS  

38. The BIT’s FET standard is closely tied to the notion of legitimate expectations, which is 

currently considered to be the dominant element of FET.44 Nevertheless, FET should 

always be interpreted in the light of the legal, political and social environment of the host 

state.45 For this case, it is crucial that both Parties are EU Member States. By accession to 

EU, they decided to integrate into their legal orders EU principles that guarantee the 

protection of legitimate expectations.46 Such expectations should thus be given a narrow 

meaning. 

39. The CJEU stated that economic operators in EU are not justified in having a legitimate 

expectation for maintenance of any legislation that is prone to amendments.47 The 

protection of legitimate expectations rather requires that rules of law must be clear and 

precise, and that their application must be foreseeable by those subject to them.48 

40. Nevertheless, Claimant’s expectations did not meet the test established by arbitral 

tribunals to determine the existence of legitimate expectations. Expectations may only be 

regarded as legitimate and protected under the BIT when a foreign investor reasonably 

relies on the host state’s conduct at the time when the investment was made.49  

41. Hence, Claimant could not have had any legitimate expectations for Alfa (i), Beta (ii) or 

the 12 Projects (iii).  

 

 

                                                 
43 Henckels, p.207. 
44 El Paso, ¶348; Perenco, ¶560; Saluka, ¶302. 
45 Duke Energy, ¶340; Perenco, ¶560; Toto, ¶165. 
46 Plantanol, ¶43. 
47 Plantanol, ¶53; Spain, ¶81. 
48 Plantanol, ¶46. 
49 Duke Energy, ¶340; Micula(Final), ¶668-670; Dolzer, p.20. 
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i. Claimant could not have had any legitimate expectations for Alfa 

42. Claimant could not have had any legitimate expectations for obtaining a licence for Alfa, 

as such expectations could not have arisen from the conditions at the time of the 

investment (a). In any event, Claimant’s expectations and reliance on them would not 

have been reasonable (b). 

a) Claimant could not have had any expectations at the time of the investment 

43. To deserve protection, investors’ expectations must be based on conditions offered by the 

host state at the time of the investment.50 Subsequent state conduct cannot induce the 

investor to invest.51 

44. Claimant’s investment in Alfa was completed in January 2010 when the solar panels were 

connected to the grid and became operational.52 At that time, no RES support scheme 

existed in Barancasia. It was only in May 2010 that LRE was adopted.53 

45. Hence, at the time Alfa was made, Claimant could not have had any expectations to obtain 

a licence with Feed-in-tariff. Any expectations that arose later do not deserve protection as 

the investment process had already been completed.  

b) In any event, Claimant’s expectations and its reliance on them would have been 

unreasonable  

46. Should the Tribunal decide to the contrary, Respondent submits that Claimant’s 

expectations and reliance upon them would have lacked reasonableness.  

47. Firstly, since Claimant launched Alfa before the adoption of LRE, it could not reasonably 

expect that it would be granted a licence with Feed-in-tariff. Art.1 LRE expressly 

provides that: 

“[t]he aim of this Law on Renewable Energy (the “LRE”) shall be to ensure 

sustainable development of the use of renewable energy sources, promote 

further development and introduction of innovative technologies” 

[emph.add.] 
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51 Eckardt, p.24. 
52 Facts, ¶13. 
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48. It is evident that the Feed-in-tariff system introduced by LRE was aimed at new 

installations only. The idea of RES support schemes in general is to encourage creating 

new RES installations, not to support those which already exist. Community Guidelines 

on state aid for environmental protection provide that: 

“[s]tate aid for environmental protection must result in the recipient of the aid 

changing its behaviour so that the level of environmental protection will be 

higher than if the aid had not been granted.(…)The objective is to be sure that 

undertakings would not, without the aid, engage in the same activity because of 

its intrinsic benefits.”54 

49. LRE could not have had such an incentive effect on Alfa. The decision to launch this 

project was taken irrespective of any expectations of state aid, which was not available in 

Barancasia at that time.55  

50. Claimant cannot argue that LRE did incentivise it to maintain Alfa, because otherwise it 

would not have decided to maintain this project. 

51. In case of RE installations, initial capital costs greatly exceed later operating costs.56 

Granting Feed-in-tariff for such installations is not subsidising their operating costs, but 

reimbursing their high investment costs. Consequently, admitting Alfa to the RES support 

scheme would have resulted in subsidising the costs of an activity that Claimant did in any 

case incur.  

52. To conclude, Claimant launched Alfa before the adoption of LRE and therefore could not 

have had any expectations at the time the investment was made. Moreover, it could not 

reasonably have thought that LRE would apply to this project. 

ii. Claimant could not have had any legitimate expectations for Beta 

53. Respondent further submits that Claimant could not have had any legitimate expectations 

for the invariability of the Feed-in-tariff granted to Beta as they could not arise from the 

host state’s legal order (a). In any event, such expectations and reliance on them would 

have been unreasonable (b).  
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a) Claimant’s expectations could not have arisen from the host state’s legal order 

54. Claimant could not have had any legitimate expectations for invariability of the Feed-in-

tariff granted to Beta, as Respondent never provided Claimant with appropriate assurances 

justifying such expectations. 

55. Claimant bases its claim solely on LRE. It did not invoke any provisions of the licence 

that was granted to Beta.57 Instead, Claimant focused on the wording of Art.4 LRE, which 

provided that Feed-in tariff announced by BEA and applicable at the time the licence was 

issued would apply for 12 years. Nevertheless, such a mere declaration may not be treated 

as a stabilisation clause, and so cannot guarantee the stability of legal framework.58 

56. Stabilisation clauses are inserted in state contracts concluded between foreign investors 

and host states.59 The increased level of protection granted by such clauses stems from the 

fact that the promise of stability is negotiated individually with the investor.60 In the case 

at hand, Respondent did not negotiate Art.4 LRE with Claimant. Its nature is general and 

abstract, just like in case of any other provision of a parliamentary act. As the Total 

tribunal stated, this type of regulation is not shielded from subsequent changes under the 

applicable law.61 

57. Tribunals stated that such mere pieces of legislation may not constitute sufficient 

justification for an investor’s expectations.62 Expectations may be granted protection only 

if they are derived from a specific promise or representation made by the state.63 As 

indicated, expectations should include conditions that were “specifically offered” by the 

state to the investor.64  

58. To conclude, Claimant’s expectations are rooted in the regulation of a normative nature 

that is not specifically addressed to Claimant. Therefore, Claimant’s expectations 

regarding stability of the Feed-in-tariff could not be legitimately derived from the above 

elements. 
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b) In any event, Claimant’s expectations and its reliance on them would have been 

unreasonable 

59. Should the Tribunal decide to the contrary, Respondent submit that Claimant’s alleged 

expectations lacked reasonableness. 

60. Claimant, as an experienced investor, could not have reasonably expected that the Feed-

in-tariff would remain frozen.  

61. In Metalpar, claimants had been operating in the host state for several years before the 

dispute. They gained broad business experience and knowledge of the automobile industry 

in which they had been investing. The tribunal denied their claim, stating that such 

knowledge precluded legitimate expectations as they should have foreseen the 

forthcoming events.65 The same applies to Claimant. 

62. Vasiuki has been investing in RES since its establishment in 2002.66 During this period of 

operation, Claimant became a proficient investor in the RES market67 who must have 

known the above-described characteristics of the dynamically changing energy market. In 

particular, it should have been aware of events in Spain and Italy in 2010.68 Support 

schemes introduced by these countries appeared to be too generous. They transformed the 

RES market into a speculative bubble and threatened the stability of state’s economy. 

Responding to that extreme situation, states decided to adopt adjustments to the system, 

which applied retroactively. Similar events took place in Barancasia after the 

technological revolution in 2011.69 A ‘solar bubble’70 was created as Respondent received 

an enormous number of applications. The state’s economy could not support the system 

any longer without a decrease in the Feed-in-tariff.71  

63. In such circumstances, Claimant should have foreseen that Respondent would be forced to 

adopt certain adjustments. Hence, its expectations for the invariability of Feed-in-tariff 

cannot be deemed reasonable. 
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64. In conclusion, Claimant could not have legitimately derived its expectations from 

Respondent’s legal framework. In any event, as an experienced investor, Vasiuki could 

not have reasonably relied on such expectations. 

iii. Claimant could not have had any legitimate expectations for 12 Projects 

65. Respondent submits that Claimant could not have had any legitimate expectations for the 

invariability of Feed-in-tariff granted for 12 Projects as they could not have arisen from 

the host state’s legal order at the time of the investment (a). In any event, such 

expectations and reliance upon them would have been unreasonable (b).  

a) Claimant’s expectations could not have arisen from the host state’s legal order at the 

time of the investment 

66. Claimant’s expectations do not deserve protection as neither were they based on the 

conditions at the time of investment, nor could they be legitimately derived from the host 

state’s legal order. 

67. Firstly, Respondent granted Claimant licences for 12 Projects in July 2012.72 At the time 

of the reduction in Feed-in-tariff, none of these projects was operational. Since an 

investment cannot be reduced to one time event, but instead is an integrated process of 

different transactions and decisions, legitimate expectations should be re-examined at 

subsequent stages.73  

68. Consequently, Claimant cannot base its expectations for the invariability of Feed-in-tariff 

granted for 12 Projects on conditions at the time it received their licences, as at that time it 

already knew that it would not be granted the Feed-in-tariff of 0.44 EUR/kWh.  

69. Secondly, Claimant based its claim on Art.4 LRE. Applying the above reasoning, it should 

be stated that expectations regarding the stability of Feed-in-tariff for 12 Projects also 

could not be legitimately derived from legal provisions. 
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b) Claimant’s expectations and its reliance on them would have been unreasonable 

70. Should the Tribunal decide to the contrary, Claimant’s alleged expectations would have 

lacked reasonableness. 

71. Claimant could not reasonably expect that it would obtain an annual average return rate 

higher than 8%. As indicated above, 8% is the return rate that was foreseen initially by 

BEA.74 After the technological revolution, investors might have temporarily benefited 

from the dramatic fall in manufacture and development costs.75 Nevertheless, they had no 

grounds to expect that such situation would be maintained.  

72. Regarding Claimant’s 12 Projects, they are all based on new technology.76 Granting these 

PV plants older tariffs would result in their average return being higher than 8% and, thus, 

would constitute unjust enrichment.  

73. Finally, Claimant’s application for licences for the 12 Projects feeding a single 

transmission connection77 constituted an abuse of the system. Claimant was trying to 

circumvent the binding provisions that foresaw that licences might be granted only to PV 

plants whose installed capacity did not exceed 30 kW.78 Claimant’s project, although 

formally made up of 12 independent plants, in fact constitutes a single massive power 

plant whose capacity is 360 kW.  

74. To conclude, Claimant could not have had any legitimate expectations for Alfa, Beta and 

12 Projects. Such expectations did not arise at the time of Claimant’s investments and 

lacked sufficient basis. Moreover, expectations to receive a licence for Alfa or the stability 

of the Feed-in-tariff and Claimant’s reliance on them were unreasonable for the multiple 

reasons described above.  
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C. RESPONDENT PROVIDED CLAIMANT WITH A TRANSPARENT LEGAL 

FRAMEWORK  

75. Respondent submits that its decisions to refuse a licence for Alfa and to amend Art.4 LRE 

and change the Feed-in-tariff were also taken within the limits of a transparent legal 

framework. 

76. As the Metalclad tribunal stated, the principle of a transparent legal framework requires 

the host state to ensure a predictable framework for an investor’s business planning and 

investment.79 Investors should be able to trace any decisions affecting them to the legal 

framework.80 Any changes to the legal framework are not prohibited as long as investors 

are able to understand the demands posed by a new measure.81 In the case at hand, 

Respondent fulfilled these requirements. 

77. Firstly, BEA’s decision to refuse a licence for Alfa was taken in full accordance with 

binding laws. Its source may be easily derived from the provisions of LRE and LRE 

Regulation. 

78. Article 5 LRE on the issuance of licences expressly provides that licences may be granted 

for developing the existing capacity of electricity production from RES.82 On the other 

hand, Art.1 LRE Regulation provides that fixed Feed-in-tariff are granted only to PV 

power whose installed capacity does not exceed 30kW.83 When a licence was applied for, 

Alfa’s capacity had already reached 30 kW.84 Its capacity could not have been 

“developed” without exceeding the statutorily prescribed capacity. Hence, Alfa could not 

be granted a licence with the Feed-in-tariff.  

79. Hence, the basis for BEA’s decision to refuse a licence can be found within the provisions 

of LRE and LRE Regulation. Consequently, Respondent’s legal framework should be 

considered transparent. 

80. Secondly, the transparency of legal framework also remained unaffected by LRE 

Amendment and the subsequent change in Feed-in-tariff.  

                                                 
79 Champion Trading, ¶164; Metalclad, ¶99; Tecmed, ¶164. 
80 Schreuer, p.20. 
81 Eckardt, p.20. 
82 LRE, Art.1. 
83 LRE Regulation, Art.1. 
84 Annex No.9, p.42. 
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81. Respondent had an unquestionable right to effect the described reforms. They pursued 

aims that should be considered legitimate public policy objectives: overcoming the solar 

bubble and meeting EU state aid requirements.  

82. The Mamidoil tribunal stated that change in a measure which remained in force for only a 

couple of years does not undermine the stability of the legal framework.  

83. The circumstances of this case are exactly the same. LRE was in force for less than three 

years. Furthermore, the decrease in Feed-in-tariff was in line with rules of EU state aid. 

Hence, no breach of transparency of legal framework can be found in the present 

proceedings. 

 

III. RESPONDENT IS EXEMPTED FROM RESPONSIBILITY FOR 

VIOLATIONS OF THE BIT 

84. Even if the Tribunal finds that Respondent breached the BIT, Respondent is exempted 

from any responsibility. Respondent's actions were necessary to perform its obligations 

under EU law. Firstly, Respondent is exempted from responsibility as it acted in the state 

of necessity under Art.25 ILC Articles (A). Secondly, it is exempted as it acted under 

force majeure under Art.23 ILC Articles (B). 

85. The abovementioned articles express customary international principles of state 

responsibility, and indicate when international responsibility is exempted.85 Their scope 

should be interpreted according to the present context.86 The Micula tribunal established 

that EU law can be “a circumstance precluding wrongfulness” of a breach of a BIT under 

customary international law.87 Therefore, EU law is a circumstance precluding the 

wrongfulness of Respondent's actions.  

 

 

 

 

                                                 
85 Crawford, p.457-459; Crawford/Olleson, p.462-465. 
86 Continental Casualty, ¶231; LG&E, ¶251-257; National Grid, ¶180; ILC Commentary; Art.25, ¶14; Crawford 

Report, p.281; Schill, p.267; Thjoernelund, p.436. 
87 Micula(Final), ¶329. 
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A. RESPONDENT'S ACTIONS ARE JUSTIFIED UNDER THE CUSTOMARY 

INTERNATIONAL LAW DEFENCE OF NECESSITY 

86. Respondent submits that it should be exempted as it acted in a state of necessity. The 

following prerequisites of the customary necessity defence are set out in Art.25 ILC 

Articles: (i) existence of an essential interest safeguarded against a grave and imminent 

peril; (ii) the measure enacted being the only possible one; (iii) the absence of preclusion 

of the necessity defence by relevant law and lack of impairment of an essential interest of 

another state or the international community; (iv) no contribution of the state.88 As these 

requirements were met in the case at hand, Respondent is exempted from liability for the 

alleged breach of the BIT. 

 

i. Respondent safeguarded its essential interests against a grave and imminent peril 

87. Respondent submits that the scope of ‘essential interest’ has to be interpreted broadly, so 

as to encompass phenomena such as dangers to its environment89 or welfare and 

stability.90 Tribunals interpret essential interest excessively.91 

88. In the case at hand, Respondent protected the essential interest of compliance with EU 

law, which specifically includes obligations regarding: (1) state aid; (2) financial stability; 

and (3) renewable energy.  

89. Compliance with EU law is of utmost importance for Member States, which have 

particular international obligations thereunder.92 They are obliged to obey EU law by 

achieving goals imposed by EU and by implementing EU legal acts.93 In case of non-

compliance, Member States are subject to severe sanctions, including paying up to EUR 

78 million.94 Moreover, a state in breach of state aid rules has a duty to retrieve all the 

disallowed state aid and to pay an additional penalty.95  

90. The law on state aid constitutes an important part of EU law,96 often regarded as a matter 

                                                 
88 Bjorklund, p.463-465; Thjoernelund, p.431-433. 
89 Gabčikovo, ¶41; Bjorklund, p.468. 
90 Continental Casualty, ¶231; LG&E, ¶251-257; National Grid, ¶180; ILC Commentary; Art.25, ¶14; Schill, 

p.267; Thjoernelund, p.436. 
91 National Grid, ¶180; ILC Commentary; Art.25, ¶14-15; Schill, p.267; Thjoernelund, p.436. 
92 Electrabel, ¶4.178-191; Eureko, ¶229,283; Conant, p.3-4; Hooghe/Marks, p.12-25. 
93 TFEU, Art.Art.208,258,260; Hooghe/Marks, p.3-4; Reich, p.13-24. 
94 France, ¶112-116; Falkner, p.13-14. 
95 TFEU, Art.108; Regulation 659/1999, Art.14; Guidelines 2; Nicolaides/Suren, p.35-38. 
96 EU Overview. 
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of public policy.97 Member States are subject to strict procedures in granting state aid to 

companies.  

91. Respondent had to abide by the various limitations on state aid while designing the 

support scheme for RES: first, only state aid below de minimis threshold, i.e. EUR 

200,000 in three years per company, is allowed;98 second, the aid cannot exceed 45% of 

extra costs in comparison “with a conventional power plant”;99 third, the aid has to be 

granted regarding the costs and benefits of technologies.100 Moreover, state bodies may 

change Feed-in-tariff to preserve the proportionality of the aid.101  

92. The technological revolution in 2011 led to an enormous increase in the profitability of 

investments made under the initial tariff.102 Had Respondent not adjusted its RES support 

scheme, it would have been considered inconsistent with EU state aid rules as the de 

minimis threshold would be exceeded not later than in 2013.103 As stated by Commission, 

“support schemes should adjust to the falling cost of renewables. That is necessary (...) 

for compliance with State aid rules.”104  

93. Furthermore, financial stability also constitutes an essential interest.105 Member States are 

obliged under TFEU and the Stability and Growth Pact to achieve long-term budgetary 

objectives and to abide by borrowing limitations.106 Respondent cannot make expenses 

which would cause its public debt to exceed 60% of its GDP and its annual deficit to 

exceed 3%.107 If it exceeded these limits, it would be fined up to 0.2% of its GDP.108 

Respondent also cannot borrow any money in the following years.109 

94. Member States’ support for renewable energy is indispensable, as climate policy remains 

EU’s priority. It set a target of a 20% share of RES in overall energy consumption by 

                                                 
97 Eco Swiss, ¶39. 
98 Regulation 1998/1996, Art.3(2). 
99 Regulation 800/2008, Art 23(2-3). 
100 Directive 2003/54/EC, Art.23(1)(f). 
101 Directive 2009/28/EC, Art.23(4). 
102 Facts, ¶25. 
103 Annex No. 8, p.47-48. 
104 Guidance, p.4. 
105 Continental Casualty, ¶231; LG&E, ¶251-257; National Grid, ¶180. 
106 TFEU, Art.126; Ruffert, p.1776-1779. 
107 Protocol No.12 TFEU, Art.1. 
108 Regulation 2011/1173, Art.6. 
109 Facts, ¶30. 
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2020.110 Ever since, Member States have been struggling to achieve this objective. 

95. A 'grave and imminent peril' is not required to amount to a threat towards the state’s 

existence, as it may concern any essential interest.111 It is also enough if the peril is 

highly probable in the future.112 

96. In the case at hand, Respondent faced the peril of non-compliance with EU law. Had 

Respondent not undertaken its legislative action, Claimant and other investors would 

have essentially received unlawful state aid. This would result in infringement 

proceedings initiated against Respondent. Consequently, Barancasia would have had to 

pay a penalty exceeding the value of state aid received by Claimant.  

97. Therefore, Respondent had to decrease the tariff. As no infringement proceedings were 

initiated,113 Respondent achieved its aim to abide by the EU law on state aid. 

98. Respondent was also facing a real threat towards its financial stability. As maintaining the 

0.44 EUR/kWh tariff would have caused Respondent to unexpectedly spend 15% of its 

revenues only on the support scheme,114 it would have exceeded EU fiscal limitations.  

99. The same applies to energy safety. Feed-in-tariff was introduced in LRE to meet EU 

energy obligations.115 Due to the multitude of applications for licences under LRE,116 it 

was clear that the support scheme would become unsustainable.  

100. To conclude, Respondent’s essential interests were at stake and, therefore, the first 

prerequisite of Art.25 ILC Articler is met. 

ii. The LRE Amendment was the only way to safeguard Respondent's essential interests 

101. Respondent submits that its measures were the only and the most suitable way to 

safeguard its essential interests. 

102. 'Only way' should not be interpreted literally, but within the context of adequacy of the 

                                                 
110 Directive 2009/28/EC, Art.3. 
111 ILC Commentary, Art.25, ¶14; Reinisch 1, p.147. 
112 Desierto, p.105. 
113 Proc.Ord.2, ¶18. 
114 Facts, ¶29. 
115 Facts, ¶15. 
116 Facts, ¶26. 
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means to the end.117 It is sufficient to find the measure proportionate and necessary 

instead of proving it the only possibility.118 

103. Respondent was required to decrease the disallowed state aid, to limit its expenditures 

and to protect its renewable energy market from collapse.  

104. The 0.15 EUR/kWh tariff is adjusted to the costs of available technology as required 

by EU law. Moreover, it amounts to a much smaller burden on the state budget. Also, the 

new Feed-in-tariff guarantees the same return rate as was initially foreseen.   

105. Respondent’s conduct should be considered adequate as it was a mere adjustment of 

the regulatory framework to meet its obligations under EU law. 

iii. The BIT does not preclude the invocation of necessity and Respondent did not impair 

any essential interest of another state or international community 

106. States are precluded from invoking necessity if peremptory or treaty norms prohibit 

the necessity defence. They also cannot rely on a necessity situation if they impair the 

essential interests of other states or the international community.119 In the present case, 

Respondent did not breach the BIT nor any other norm by invoking the necessity defence. 

107. The BIT does not exclude the possibility of invoking the necessity defence; rather it 

refers thereto.120 No other norms, especially of EU law, were contravened in this case by 

the invocation of necessity.  

iv. Respondent did not contribute to the emergence of the necessity situation 

108. Respondent did not contribute to the situation of necessity. Such contribution must not 

be merely incidental.121 Rather, it must be substantial and result from state’s conduct. 

109. Only external factors caused the situation in the case at hand. Respondent was forced 

to enact its measures under the pressure of compliance with EU law and of the 

technological revolution, which resulted in a significant increase in the number of licence 

application file with BEA. Thus, the effects of Respondent’s actions cannot be attributed 

                                                 
117 LG&E, ¶257; Bjorklund, p.485; Reinish 2, p.201. 
118 Continental Casualty, ¶160-236; LG&E, ¶201-266; Total, ¶219-231. 
119 ILC Commentary, Art.25, ¶17-19; Paparinskis, p.630. 
120 BIT, Art.4. 
121 LG&E, ¶256; Crawford 2, p.185. 
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to Barancasia.122  

110. To conclude, all prerequisites under Art.25 ILC Articles are met. Therefore, 

Respondent is exempted from responsibility for any alleged breaches of the BIT. 

B. RESPONDENT'S ACTIONS ARE JUSTIFIED UNDER FORCE MAJEURE 

AND ANY AWARD IN FAVOUR OF CLAIMANT WOULD BE 

UNENFORCEABLE 

115. EU law precludes Respondent's international responsibility also as a circumstance of 

force majeure under Art.23 ILC Articles (ii). Additionally, any award by this Tribunal 

reinstating the previous regulations would be unenforceable (ii).  

 

i. Respondent is exempted from responsibility under the customary international law 

force majeure defence 

 

116. Art.23 ILC Articles stipulates that wrongfulness of a state act contrary to international 

obligations is precluded if that act is “due to unforeseen event, beyond the control of the 

State, making it materially impossible (...) to perform the obligation”. An 'unforeseen 

event' can be understood as any event beyond the state's control, giving it no choice but to 

breach an international obligation.123 “Impossibility” may include severe difficulties.124 

117. In the present case, Respondent's actions were caused by the technological 

breakthrough in the PV sector and by the substantial decrease in operational costs of PV 

plants.125 Such a drastic revolution was unexpected. None of the investors, Claimant 

included, foresaw this when they invested in the then 'old' technology.126 

118. The whole situation was beyond Respondent's control. When energy prices 

unexpectedly decreased, LRE provisions became contrary to EU law. Respondent could 

not have assumed the risk of such situation occurring. 

119. Respondent had no other choice but to amend LRE. Otherwise, it would have been in 

breach of EU state aid law. In any case, it was impossible to further provide PV investors, 

including Claimant, with the 0.44 EUR/kWh Feed-in-tariff. 

                                                 
122 Electrabel, ¶6.74-76; Hooghe/Marks, p.3-4. 
123 ILC Commentary, Art.23, ¶3-4. 
124 Gabčikovo, ¶102; ILC Commentary, Art.23, ¶4-5. 
125 Facts, ¶25-30. 
126 Facts, ¶12,23. 
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120. Therefore, any wrongfulness of LRE Amendment should be precluded as it was 

enacted under a force majeure situation. 

ii. Any award in favour of Claimant would be unenforceable  

122. Maintaining the initial Feed-in-tariff would constitute unlawful state aid. An order to 

reset the Feed-in-tariff to that amount or to compensate Claimant would have the same 

effect. Therefore, any order in favour of Claimant would be unenforceable.  

123. If state aid is found to be disallowed under EU law, the state has to retrieve all of the 

aid granted and, usually, pay Commission additional penalties. Even if the sum was given 

as an award, Commission would find it forbidden state aid and stay enforcement 

proceedings as in the Micula case.127 Hypothetically successful enforcement would 

trigger infringement proceedings against Respondent. 

124. In any event, such award would be unenforceable as it would be contrary to public 

policy under Art.V(2)(b) NYC. Pursuant to this provision, recognition and enforcement 

of an award may be refused it such recognition or enforcement “would be contrary to the 

public policy” of the country or that recognition or enforcement. 

125. According to CJEU, EU competition law forms part of Member States’ public 

policy.128 As EU domestic courts are bound by CJEU jurisprudence,129 they have to take 

EU state aid rules into account when examining an award. As an award favourable to 

Claimant would contradict these norms, its recognition and enforcement would 

undoubtedly be refused. 

126. To conclude, Respondent is exempted from responsibility for any hypothetical breach 

of the BIT under the customary international law defences of necessity and force majeure 

by virtue of EU law. Finally, any award in favour of Claimant will be unenforceable. 

 

 

 

 

 

 

                                                 
127 Commission decision. 
128 Eco Swiss, ¶39. 
129 TFEU, Art.267,274; Craig, p.35-44; Pollicino, p.70-85. 
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DAMAGES 

 

IV. THE TRIBUNAL SHOULD DENY CLAIMANT'S REQUEST FOR NON-

PECUNIARY RELIEFS  

127. Respondent submits that Claimant cannot be awarded any non-pecuniary remedies. 

Firstly, LRE Amendment as well as the payment of pre-2013 Feed-in-tariff requested by 

Claimant should be denied (A). Secondly, the Tribunal cannot grant Alfa a licence (B). 

128. Remedies requested by Claimant have to be assessed in the light of customary 

international law. As per Art.34 ILC Articles, reparation for internationally wrongful acts 

includes restitution, satisfaction, and compensation, awarded either singly or in 

combination. 

129. However, in the context of investment disputes, the awards of arbitral tribunals 

demonstrate the impracticability of non-pecuniary reliefs.130 Any case where a non-

pecuniary remedy is considered appropriate would be unusual.131  

130. Furthermore, there are a number of investment treaties which provide that states retain 

the right to award compensation in lieu of restitution, making the latter even less likely to 

be awarded.132 This demonstrates that non-pecuniary remedies are subordinate to 

compensation.  

A. CLAIMANT’S ORDER TO RESCIND ART.4 LRE OR CONTINUE TO PAY 

PRE-2013 FEED-IN-TARIFF SHOULD BE DENIED  

131. Respondent should not be made to apply non-pecuniary remedies. LRE Amendment 

cannot be annulled (i), and Respondent cannot pay Claimant the pre-2013 Feed-in-tariff 

for its projects (ii).  

132. The measures requested by Claimant can be classified as: restitution and specific 

performance, respectively. These remedies are closely related, therefore the same test 

from Art.35 ILC Articles applies to both. The test imposes two conditions for awarding 

                                                 
130 Amco, ¶413; BP, p.346-347; LG&E, ¶87; LIAMCO, p.198; Smith, p.856. 
131 Gray, p.416; Hindelang, p.6; Nollkaemper, p.199. 
132 Energy Charter Treaty, Art. 25(8); NAFTA, Art.1135(1); Stephens-Chu, p.662-663. 
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restitution: (a) “it must not be materially impossible”; and (b) “it must not involve a 

burden out of all proportion to the benefit deriving from restitution instead of 

compensation”.133 

i. The rescission of Art.4 LRE cannot be granted 

133. Claimant submits that the rescission of Art.4 LRE cannot be awarded as it is materially 

impossible and disproportionate. Claimant seeks a legislative amendment, therefore only 

legal impossibility should be addressed by the Tribunal.134 Restitution is legally 

impossible when it is limited by the obstacles of the national legal regime or international 

law.135 Here, restitution is limited by both the BIT and customary international law.  

134. Firstly, according to Art.4 BIT restitution may only be awarded with reference to 

“war, armed conflict, a state of national emergency, revolt, insurrection, riot or other 

similar events attributable to authorities in the territory of the other Contracting Party” 

or losses resulting from expropriation or the destruction of property. This demonstrates 

that Parties intended to include restitution as permissible only in specifically listed 

situations. Claimant failed to establish the existence of any of them.  

135. Secondly, arbitral tribunals have concluded that, absent any agreed form of restitution, 

the remedy favoured under international law is compensation.136 Here, the parties did not 

agree on the form of remedies. Consequently, the Tribunal should consider compensation 

as primary relief.  

136. Furthermore, while considering the impossibility of restitution, the LIAMCO tribunal 

stated that 

 “[i]t is impossible to compel a State to make restitution, this would constitute 

in fact an intolerable interference in the internal sovereignty of States”.137 

137. This confirms the fundamental principle of state sovereignty, which provides that no 

tribunal has the power to order restitution when it infringes state sovereignty.138 This 

                                                 
133 Micula(Jurisdiction), p.48; ILC Commentary, Art.35, ¶4-5; Ripinsky, p.57-59; Sabahi, p.86; Stephens-Chu, 

p.668. 
134 Hindelang, p.7; Sabahi, p.86-87. 
135 Dugan, p.571-572; Walde, p.28-29. 
136 BP, p.297; Enron, ¶359; Sempra, ¶401. 
137 LIAMCO, p.63. 
138 BP, p.346-347; LIAMCO, p.198; Occidental, ¶85; De Luca, ¶20-21; Stephens-Chu, p.672. 
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includes adopting regulations concerning economic activities or activities of foreign 

investors.139 Claimant requested to rescind Art.4 LRE,140 which amounts to interference 

with Respondent’s right to regulate.  

138. The idea of restitution is to re-establish the situation that existed before the occurrence 

of a wrongful act.141 However, arbitral tribunals have held restitution impossible when 

conditions which were beyond Parties reasonable control were substantially different.142 

Claimant's order is materially impossible as the previous Feed-in-tariff system was 

established before the new technology became available.143 It is, therefore, objectively 

impossible to restore the pre-“solar bubble” situation.  

139. Proportionality dictates that restitution is inapplicable when the benefit gained from 

restitution is disproportionate to the burden imposed by it on the state.144 Consequently, 

the determination of this prerequisite should be based on considerations of equity and 

reasonableness.145  

140. Awarding restitution would cause an excessive burden for Respondent. The Feed-in-

tariff system was financed from state budget.146 By restitution, the original tariff would be 

available to a wide class of investors (because of restitution’s erga omnes effect). 

Respondent would be unable to bear costs thereof.147 Thus, it is “utterly unrealistic”148 

for Respondent to maintain an RES system with the previous Feed-in-tariff. 

141.  Moreover, legal restitution would lead to an even more disproportionate distribution 

of revenues in Respondent's budget.149 On the discovery of new technology, BEA 

received over 7,000 applications for licences, out of which 6,000 were issued.150 The 

restitution of the pre-2013 tariff regime would lead Respondent's public financial 

allocations to divert to renewable energy support system at a ratio above 15%.151 This 

                                                 
139 De Luca, ¶15; Fatouros, p.388; Schrijver, p.90-91. 
140 RA, p.5. 
141 ILC Commentary, Art.35, ¶1-3. 
142 IVEM, p.349; Rhodope Forests, p.1432. 
143 Facts, ¶14. 
144 ILC Commentary, p.98; Sabahi, p.89; Ripinsky, p.58,59. 
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147 Tecmed, ¶183; Facts, p.22. 
148 CMS, ¶406. 
149 Smith, p.913,918. 
150 Proc.Ord.2, ¶13. 
151 Facts, ¶29. 



45 

may jeopardise Respondent's economic stability. 

ii. The order to pay Claimant pre-2013 Feed-in-tariff should be denied 

142. If the Tribunal decides that the rescission of Art.4 LRE is possible and proportionate, 

Respondent submits that the order to pay Claimant pre-2013 Feed-in-tariff should also be 

denied.  

143. As already indicated, even though this order constitutes specific performance, the 

same test as for restitution applies. Respondent submits that the payment of pre-2013 

Feed-in-tariff is materially impossible and disproportionate. 

144. Specific performance is materially impossible as paying Claimant pre-2013 Feed-in-

tariff would lack legal basis. LRE Amendment was enacted according to a legitimate 

procedure.152 Claimant does not possess any specific, individual rights under LRE, which 

would entitle it to seek individual payments on special conditions.153  

145. Moreover, citing the BP and LIAMCO cases, the Occidental tribunal stated: 

“It is well established that where a State has, in the exercise of its sovereign 

powers, put an end to a contract or a license, or any other foreign investor’s 

entitlement, specific performance must be deemed legally impossible.”154  

The change in tariff regime was not only supported by new LRE provision but was also 

subject to Respondent’s sovereign discretion as a state.  

146. Granting specific performance would provide Claimant with an excessive benefit 

when compared to other investors. Consequently, specific performance may encourage 

all injured investors to file similar claims, which would involve Respondent in time-

consuming, individual proceedings.  

147. To conclude, Respondent should not be made to rescind Art.4 LRE. Likewise, the 

order for payment of the pre-2013 Feed-in-tariff is inapplicable in the case at hand.  
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153 Micula(Jurisdiction), ¶161. 
154 Occidental, ¶85. 
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B. RESPONDENT CANNOT GRANT CLAIMANT A LICENCE WITH THE 0.44 

EUR/kWh TARIFF 

148. In any event, granting Alfa a licence should also be denied.  

149. It is sufficient to prove that only one of the requirements of Art.35 ILC Articles is not 

met in this case. Thus, Respondent submits that granting a licence for Alfa is materially 

impossible in the present case.  

150. Respondent submits that only facts and circumstances that actually existed can be 

restored through restitution.155 Claimant never obtained a licence for Alfa,156 therefore it 

cannot dress its dissatisfaction with BEA’s decision up as a claim for restitution. It is only 

hypothetical that Claimant would have been granted a licence for Alfa. Subjective and 

hypothetical assumptions cannot, however, give basis for a successful restitution claim.  

151. Claimant itself did not exercise due care in managing its claim for a licence. Claimant 

could have challenged BEA’s decision before Respondent’s domestic courts, but chose 

not to.157 Granting Claimant a licence for Alfa would not only constitute a circumvention 

of the law, but it would also violate the long-standing principle of exhaustion of local 

remedies.158 

152. Furthermore, any potential licence the Tribunal may grant would lack legal basis. LRE 

only applies to newly established PV plants.159 In its current wording, LRE no longer 

provides a 0.44 EUR/kWh tariff.160  

153. All things considered, Respondent submits that the Tribunal should deny Claimant’s 

requests for non-pecuniary reliefs. This includes claims to: rescind Art.4 LRE (i) and 

continue to pay Claimant the 0.44 EUR/kWh tariff. Respondent also should not issue a 

licence for Alfa.  

 

                                                 
155 Commentary ILC, Art.35, ¶3-5. 
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V. CLAIMANT’S BASIS FOR CLAIMING AND QUANTIFYING 

COMPENSATION IS INAPPROPRIATE 

154. Respondent submits that Claimant may not seek compensation in the current 

proceedings for the following reasons. Firstly, Claimant’s damages are speculative and 

they do not find confirmation in the facts of the case (A). Secondly, they are based on 

incorrect factual and methodological assumptions (B). Thus, the Tribunal should adopt 

Respondent’s valuations (C). 

 

A. THE DAMAGES DEMANDED BY CLAIMANT ARE SPECULATIVE AND 

ILL-SUPPORTED 

 

155. An investor may only recover its damages when they are direct, causally linked to the 

wrongful act, and well-supported.161 However, Claimant failed to prove any of the above. 

Hence, the Tribunal should not award any compensation to Claimant. 

 

i. The damages demanded by Claimant are not causally linked to the actions taken by 

Respondent 

156. Respondent submits that damages have to causally arise out of a wrongful act 

committed by the state. In the case at hand, however, the alleged damages arise out of 

objective developments on the renewable energy market, as well as of Barancasia’s 

international obligations.  

157. The test of causation implies that there needs to be a sufficient link between the 

damage and the alleged treaty violation.162 In other words, the internationally wrongful 

act has to be the proximate cause of the loss,163 meaning that: (1) the damage has to be 

the natural and normal result of the wrongful act, and (2) the damage was a reasonably 

foreseeable consequence of that act or was so intended by the wrongdoer.164 The more 

remote the link between the act and the loss, the less certain is the right to 

compensation.165 

                                                 
161 Ripinsky, pp. 135, 161; Wä;de/Sabahi, p.1090. 
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158. Respondent submits that in the case at hand, the damages are too loosely connected 

with the alleged breaches of the FET standard to form basis for any compensation claims. 

159. Firstly, Claimant had consciously manipulated its business structure to be able to 

benefit from Respondent’s Feed-in-tariff. Before entering Barancasia, Claimant was 

mostly a “turnkey” provider,166 but it did not venture to operate its own PV plants. 

Furthermore, most plants constructed by Claimant had a capacity higher than 30kW.167 It 

is clear that Claimant wanted to abuse Respondent’s regulatory framework. Given the 

scale of similar problems, with over 7,000 licence applications filed168, Respondent had 

no other option but to readjust its Feed-in-tariff.  

160. Secondly, the tariff adjustment was dictated by a rapid technological revolution, which 

could not have been foreseen by Barancasia.169  

161. Thirdly, Respondent took its regulatory steps to comply with EU obligations. 

Therefore, had Respondent committed any breaches of the BIT, it would have been freed 

from international responsibility (see: issue III).  

162. Given the complexity of the circumstances of the case, Claimant is precluded from 

relying on the damages being proximately linked to any alleged breaches of the BIT. 

 

ii. Damages demanded by Claimant are speculative and uncertain 

163. Respondent submits that Claimant seeks to recover damages which are uncertain and 

speculative. Firstly, these damages reach out too far into the future. Secondly, Claimant 

has failed to meet the requirement of evidentiary certainty.  

164. The majority of heads of damages claimed in the case at hand concern future lost 

profits. However, lost profits can only be awarded when their existence can be 

established with sufficient certainty.170 Claims with inherently speculative elements do 

not form basis for courts and tribunals to award compensation.171 According to 

Whiteman,  

“in order to be allowable, prospective profits must not be too speculative, 

contingent, uncertain, and the like. There must be proof that they were 

reasonably anticipated; and that the profits anticipated were probable and not 

merely possible.”172 

                                                 
166 Facts, ¶4; Annex No. 9, p.40-43. 
167 Annex No. 9, p.40-43. 
168 Facts, ¶26.  
169 Facts, ¶25. 
170 ILC Commentary, ¶190. 
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165. Convincing evidence has to be provided when lost profits are claimed.173 In the 

Ahmadou Sadio Diallo case, the ICJ established that 

“while an award of compensation relating to loss of future earnings inevitably 

involves some uncertainty, such a claim cannot be purely speculative.”174 

 

166. Though lost profits may in general be claimed before international tribunals, the party 

seeking them has to satisfy the requirement of certainty by providing convincing 

evidence.175 

167. In the Amoco case, compensation was not granted for damages assessed on the basis of 

an abstract quantification in accordance with the future cash-flow model.176 As put by the 

tribunal, claims for damages in the distant future almost always entail a purely 

speculative projection.177 The further into the future, the more uncertain the damage 

becomes.178  

168. As per Claimant’s expert witness’ report, Vasiuki seeks to recover prospective losses 

incurred by its investments (Alfa, Beta and the 12 Projects). In an alternative scenario, in 

which Claimant leaves the Barancasian market, the damages also include lost 

expenditures for land, delivered panels, deposits and other costs.179 Damages connected 

with the PV projects are calculated by Mr. Kovič until 2023.180 Respondent submits that 

this time perspective makes Claimant’s damages highly speculative and uncertain. 

169. A variety of circumstances may influence the operation and profitability of Claimant’s 

investments until 2023. These include: (1) internal business problems within Vasiuki’s 

investment portfolio and (2) external market developments. None of this is duly reflected 

in Kovič’s Report.  

170. Regarding point (1) above, Claimant simply assumes that no problems will arise with 

the operation of Beta throughout the next few years or with the implementation (and 

operation) of the 12 Projects. However, the example of Alfa shows that management and 

maintenance problems may arise.  

                                                 
173 Report 1998, ¶147. 
174 Ahmadou Sadio Diallo, ¶44. 
175 Ahmadou Sadio Diallo, ¶44.  
176 Bowman, p.24. 
177 Amoco, ¶239. 
178 Ripinsky, p.197,201.  
179 Kovič-Annex 2.  
180 Kovič-Annex 1, 2. 
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171. Regarding point (2), there are a number of external circumstances, unaccounted for in 

Claimant’s valuations, which may impact the value of its PV plants. Depending on 

market developments, the prices of land or other assets may change. Claimant’s 

investments will be prone to changes in energy prices or inflation, which will influence 

the overall period of the PV plants’ amortisation. Likewise, given the pace of 

technological development, it is not unlikely that between 2014 and 2023 the operational 

costs of plants will drop sharply once again. 

172. Finally, further regulatory changes may prove necessary for Respondent to adhere to 

the principles of EU law. EU Member States are slowly resigning from the tariff system 

altogether, replacing it with auctions. 

173. Regarding the principle of evidentiary certainty, which has to be fulfilled for the 

damages to be recoverable, Respondent submits that Claimant’s damages are 

unsubstantiated and insufficiently documented.  

174. The basis for Kovič’s calculations is formed by Claimant’s own documents, including 

operational history and future projections. Claimant’s operational history for projects 

similar to Alfa, Beta and the 12 Projects is non-existent. Claimant bases its projections on 

a troubled and short operational history of Alfa. This is not enough to establish that: (1) 

other projects will be successful, and (2) the projects will operate at their full designed 

capacity. Claimant’s projections are based on a scarce pool of data, which has already 

proved to be overly optimistic.181  

175. Furthermore, regarding Alfa, Claimant failed to establish that its operational problems 

would be addressed by 2013, when according to Mr. Kovič Alfa reached its maximum 

operational capacity. Claimant relies on no evidence to support that the increase in 

capacity will be at a stable rate of 2.2%. Given that Alfa uses old technology, it will be 

unable to compete on an equal footing with newer projects.  

176. Claimant also fails to provide evidence for the “additional expenditures” it may wish 

to recover in case Claimant leaves the Barancasian market. Vasiuki does not substantiate 

any of the costs provided for under this head of damage.182 The amounts provided by Mr. 

Kovič do not take into account the fact that these investments are not “wasted” and can 

still be used to turn a profit. Both the land and the equipment can either be sold or used 
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for other projects.183 Therefore, there exists a potential for mitigation, for which Claimant 

does not account.  

177. Finally, no evidence was provided for the allegedly planned expansion. Nothing 

suggests such an expansion in Claimant’s own business plans, and no feasibility studies 

have been provided. The manager’s testimony184 is not sufficient to substantiate this 

claim. At most, the testimony could be used to demonstrate that at some time in the future 

Claimant may decide to expand its business in Barancasia. The precise amount of 

compensation cannot, however, be established on this basis.  

178. In any event, Respondent submits that Claimant’s damages regarding its PV plants are 

illusory. The return on its investments has not changed and remains at the same level as 

before the LRE Amendment (8%). 

179. To conclude, Claimant’s damages are not recoverable, since they are not causally 

linked to any alleged wrongful acts committed by Respondent. Furthermore, even if such 

a proximate causal linked existed, the damages are too speculative and insufficiently 

documented for Claimant to be able to recover them.  

 

B. CALCULATIONS PROVIDED IN KOVIČ’S REPORT ARE BASED ON 

INAPPROPRIATE FACTUAL AND METHODOLOGICAL ASSUMPTIONS 

 

180. Respondent submits that Claimant’s valuations should be disregarded by the Tribunal 

for the reason that they do not correspond with the characteristics of the case. Firstly, 

Claimant used the DCF, which is not an appropriate valuation method in this case (i). 

Secondly, Claimant’s expert based his analysis on incorrect factual assumptions, 

regarding both the PV market and Claimant’s projects (ii). 

 

i. DCF is not the appropriate method in the case at hand 

181. Respondent submits that DCF is used to establish the FMV of an investment in 

situations of a clear record of profitability. Since Claimant lacks such record for any of its 

business operations on the PV market in Barancasia, DCF is not an appropriate valuation 

method in the case at hand.  

                                                 
183 Proc.Ord.2, ¶29; Proc.Ord.3, ¶17. 
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182. FMV denotes the price that a hypothetical buyer would be willing to pay on the 

market for the valuated assets.185 It assumes a comparison between the facts of the case 

and a “but for” scenario, in which the state did not take its measures in breach of the BIT 

standards of protection.186 

183. One of specific valuation methods is the DCF. It is forward-looking, and calculates the 

present value of future cash-flows to be generated from an investment.187 It does not 

calculate lost future profits, which are conceptually different from the value of future 

cash-flows.188 

184. Respondent submits that the sole element of Claimant’s claims for compensation are 

lost profits, therefore DCF is not the appropriate valuation method in this case. 

185. Furthermore, FMV is the standard applicable in cases of expropriation. Claimant relies 

on it to calculate compensation for an alleged breach of the FET standard. This may lead 

to overcompensation, since violations of FET imply a lower responsibility threshold than 

the one used for expropriation.   

186. Respondent further submits that there is simply not enough data to support valuations 

based on DCF. DCF contains highly speculative elements189, even more so when it 

reaches out into the distant future. Therefore, the inherent uncertainty of DCF 

calculations needs to be balanced against the record of the investment’s profitability190. 

As stated by the tribunal in Al-Bahloul,  

 

“[a]s a general rule assets need to qualify as a going concern and have a 

proven track record of profitability in order to be valued in accordance with 

the DCF-method.”191 

 

187. The tribunal then turned to quote the World Bank’s definition of a ‘going concern’, 

which requires that: (1) the enterprise has operated for a sufficient period of time; (2) it 

generated data required for to calculate future income; and (3) the future income could be 

expected with reasonable certainty had no breach of the BIT occurred.192    
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188. Tribunals have so far rejected DCF as inappropriate in cases where the project was at 

the planning stage193 or had operated for less than two years.194 The Tza Yap Shum 

tribunal determined that this valuation method cannot be used for an investment whose 

cash-flows were negative for its entire operational period.195   

189. Scholars stress that as uncertainty increases, it becomes impossible to forecast future 

cash-flows or their timing with confidence.196 It is also established in legal and economic 

writings that DCF requires the discount rate to increase along with uncertainty to adjust 

for risk in the investment197. The more uncertain the investment, the higher the discount 

rate.  

190. It is agreed in legal writing that a sufficient pool of performance data should include 

records from at least five to ten years.198 

191. As already stated, the existing pool of data for Alfa and Beta is insufficient to calculate 

compensation under DCF. Alfa had been in operation for three years before the LRE 

Amendment.199 For most of its lifecycle before these proceedings, Alfa was running at a 

heavy loss.200 Therefore, Alfa cannot be used by the Tribunal as a basis for a DCF 

analysis. Regarding project Beta, it had been operating for only two years before LRE 

was amended.201 Again, even though Beta was generating profits under the old tariff 

system, its operational history is too short to form a sufficient basis for a DCF valuation.  

192. The 12 Projects had not been launched before LRE Amendment. No operational 

record exists for these PV plants, and no feasibility studies were produced by Claimant.  

193. Furthermore, Claimant has provided no comparable data. Claimant relies solely on its 

own financial and operational documents, making no recourse to similar investments 

established in Barancasia. It is also advisable to compare the valuated investment to 

similar enterprises when performing a DCF analysis.202 

194. DCF arrives at NPV which reflects only one view of the future, without ascribing any 

probability to the emergence and timing of certain cash-flows. Therefore, any NPV 

analysis presumes one unalterable course of action which yields one outcome. However, 
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markets rarely function in such a stable and predictable way. Projects can face 

operational or maintenance difficulties, resulting in a decrease in overall cash-flows. PV 

plants, just like any other investments, are prone to such changes. However, Claimant’s 

analysis in no way captures the value of flexibility, assuming a linear and fully successful 

development of Claimant’s business.  

195. To conclude, DCF is not an appropriate valuation method in the case at hand. It would 

yield highly speculative and uncertain results, given that Claimant wishes to recover 

damages until 2023, based on very scarce evidence. 

 

ii. Calculations provided in Kovič’s Report are based on inappropriate factual 

assumptions 

196. Respondent submits that the calculations presented in Kovič’s Report are based on 

incorrect factual assumptions. Consequently, the amount claimed by Vasiuki is grossly 

overestimated.  

197. Claimant’s discount rate is underestimated. Expert witness Kovič adopted a WACC of 

8%203 meaning that he discounted the cash-flows for all of Claimant’s projects only to 

equity. However, the WACC should take into account both equity and debt.204 If it had 

been calculated accordingly, the cash-flows would have been discounted by 12% and the 

respective amounts of compensation would have been lower.205 

198. This is especially visible for the expected profitability of the 12 Projects. The heading 

of the relevant annex to Kovič’s report reads ‘discounted to equity’.206  

199. Furthermore, it is established in doctrine that the WACC is linearly proportional to 

investment risk and uncertainty of profits the venture may bring.207 The farther into the 

future the extrapolation reaches, the higher the discount rate. This substantiates 

Respondent’s proposition of 12%.  

200. The WACC reflects only inflation and standard business risks.208 Therefore, it has to 

be corrected to account for risks characteristic of the specific market in which the 

investment operates.209 Otherwise, the resulting damages would be overestimated. Mr. 
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Kovič calculates the WACC based on Claimant’s own estimations, and does not correct it 

afterwards.  

201. Claimant also made a number of inappropriate factual assumptions regarding the 

development and future profitability of its investments.  

202. Regarding Alfa, Claimant simply assumed that all operational problems with this 

project would have disappeared quickly and that it would have been a reliable and 

profitable investment, had the LRE not been amended. However, the LRE was never 

intended to subsidise pre-existing projects.210 Likewise, it is far-fetched to assume that all 

of Alfa’s problems would have been quickly resolved and the project would have reached 

its full capacity linearly, in a matter of several years.211  

203. Regarding Beta, Claimant’s calculations and projections are overly optimistic. Firstly, 

Claimant assumes that Beta would not fall into any operational problems, which is a 

natural risk with PV plants, especially given the expanded nature of this market in 

Barancasia. Furthermore, Mr. Kovič used a lower WACC than the one he should have 

used to calculate damages to Beta, resulting in the amount being overestimated.212 

204. Likewise, calculations regarding investments in land, labour, etc. are based on 

incorrect assumptions. Firstly, these expenditures are not documented by Claimant. 

Secondly, if Claimant decides to discontinue its projects, there will be potential for 

mitigation213, enabling Vasiuki to recover some expenses.   

205. As already stated, the pool of performance data to extrapolate any cash-flows of the 12 

Projects is too scarce, since these projects do not yet exist and do not form a ‘going 

concern’. There is nothing on the record to prove that these plants will be built and 

connected to the grid on schedule or that they will turn profit. Furthermore, calculations 

for these investments are also performed with a WACC of 8% instead of the correct 

12%.214 As a result, calculations under this alternative should be disregarded, since they 

fall victim to the perfect foresight fallacy. 

206. Furthermore, Respondent submits that awarding Claimant full compensation claimed 

for 12 Projects would result in unjust enrichment. These PV plants operate under the 

more efficient and less costly technology, meaning that their operational costs are lower. 

LRE Amendment was designed to address the situation of similar projects, therefore 
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Claimant’s future investments fall perfectly under its scope of application. Awarding 

compensation, which essentially results in the same as granting Claimant the 0.44 

EUR/kWh tariff, would be unfair when compared to other PV plants established after the 

technological revolution.  

207. In addition, expert witness Kovič makes an unsubstantiated calculation of EUR 

765,835 for additional installations, for which no evidence exists on the record.215 

208. The interest rate should reflect the fact that the investment was made in Barancasia. 

Therefore, the Tribunal should take into account Barancasia’s inflation216 when deciding 

interest.  

209. Taking all things into consideration, DCF is not an appropriate method in the case at 

hand. However, even if the Tribunal followed Claimant and adopted DCF, Respondent 

submits that Claimant’s damages calculations are based on wrong assumptions and, thus, 

overestimated.  

 

C. THE TRIBUNAL SHOULD ADOPT RESPONDENT’S CALCULATIONS TO 

VALUATE CLAIMANT’S COMPENSATION 

210. For all of the abovementioned reasons, if the Tribunal decides that compensation is 

due, it should be valuated according to Respondent’s report.  

211. Firstly, expert witness Priemo corrects Claimant’s inaccurate level of WACC, which 

significantly reduces the overall amount of compensation that can be awarded to 

Claimant. The resulting difference in compensation for Beta is almost EUR 20,000. The 

difference where solar installations are completed but allowed reduced tariff is almost 

EUR 200,000.  

212. Secondly, expert witness Priemo established that mitigation was possible in the case at 

hand regarding investments which expert witness Kovič so easily described as ‘wasted’. 

Claimant’s land plots and equipment can either be sold or used for other purposes.  

213. Thirdly, awarding Claimant compensation in the fully demanded amount would result 

in serious policy implications. According to Wälde and Sabahi, the public’s perspective 

should be taken into account when adjusting the amount of compensation granted to an 
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investor.217 Given the fact that Respondent acted in good faith to comply with its EU 

obligations, the Tribunal should further decrease the amount of compensation. 

214. To conclude, Respondent’s valuation report is more reliable than the one put forward 

by Claimant. It corrects all of the mistakes made by expert witness Kovič, as well as 

accounts for mitigating factors. Therefore, if the Tribunal decides to award Claimant 

compensation, it should not exceed EUR 1,343,099.  

215. Taking all things into consideration, the Tribunal should not award Claimant 

compensation, since the damages allegedly suffered by Claimant are not recoverable. 

This is for two reasons: (1) the damages are not causally linked to Respondent’s actions 

and (2) they are uncertain and not sufficiently evidenced. If the Tribunal decides that the 

damages are recoverable, Respondent submits that DCF is not an appropriate valuation 

method in the circumstances of the case. Even if it were the appropriate method, 

Claimant’s calculations are based on incorrect factual assumptions and hence 

overestimated. Therefore, the Tribunal should adopt Respondent’s report and award a 

total compensation of no more than EUR 1,343,099.  
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PRAYER FOF RELIEF 

 

For all of the abovementioned reasons, Respondent respectfully requests the Tribunal to find 

that:  

1. it has no jurisdiction to hear the case and the claims asserted by Claimant are 

inadmissible; 

2. Respondent provided Claimant’s investment with FET standard; 

3. Respondent is exempted from responsibility for its actions; 

4. Claimant is not entitled to seek non-pecuniary remedies; 

5. Claimant’s basis for claiming and quantifying compensation is inappropriate; 

6. Respondent is entitled to reimbursement of all costs related to these 

proceedings. 

 

Respectfully submitted on 26 September 2015.  

 

On behalf of Respondent,  

Team Bhandari 

 

 

 


