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STATEMENT OF FACTS  

Concerned Parties: 

1. Claimant, Vasiuki LLC, is a limited liability company incorporated under the laws of  

Cogitatia in 2002. Claimantꞌs business is focused on development, construction and 

operation of small scale fossil fuel and wind turbine generator facilities.  

2. Respondent is a Member State that is rapidly developing and implementing several 

economic, social and other reforms to its legislation.  

Legal Background 

3. On 31 December 1998, the Cogitatia and Respondent entered into the BIT in order 

to develop economic co-operation and to create and maintain favourable conditions 

for the investors. On 1 August 2002, the BIT became effective.1 

4. On 1 May 2004, both Cogitatia and Respondent joined the European Union. 

Respondent began reconsidering its foreign direct investment policy as, according 

to Respondent, the intra-EU BITs are no longer necessary because of the EUꞌs legal 

framework.2 

5. On 15 November 2006, Respondent announced its intention to terminate all its 

intra-EU BITs and notified Cogitatia thereof on 29 June 2007. The only official 

response from Cogitatia was a Notification of Receipt.3 Cogitatia did not send any 

counteroffer nor any notice of disapproval of the termination of the BIT. 

6. In 2007, Respondent considering current development in EU climate and energy 

targets began preparing an act that would promote renewable energy sources.4 

7. On 28 November 2008, Respondent removed the BIT from the section of valid and 

binding international agreements accessible via Respondentꞌs Ministry of Finance 

official webpage.5 

                                                 
1 SoUF, para. 1; PO 2 para 1. 
2 Press report, paras. 6-7. 
3 SoUF, paras. 6, 9; Notification of Receipt. 
4 SoUF, paras. 7-8. 
5 SoUF, para. 11. 
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8. On May 2010, Respondent adopted the LRE in order to increase the use of renewable 

energy sources.6 According to the LRE its aim was to promote further development 

and innovative technologies. In order to meet Respondentꞌs goal to increase the share 

of electricity generated from renewable sources up to 20 % in comparison with 

Respondentꞌs gross consumption,7 it supported licenced operators with a FIT. 

9. On 21 November 2010, Respondentꞌs Foreign Ministry spokesperson confirmed that 

there were several unsuccessful attempts to contact Cogitatia to confirm 

the termination of the BIT, lastly on 3 November which again remained without any 

response.8 

10. During 2011, new technology was developed that made solar panels much cheaper. 

Taking into account the FIT, the profitability of investments being made dramatically 

increased.9 

11. During the next year, the BEA received over 7000 applications. This created a solar 

bubble in the territory of Respondent as the renewable energy support scheme was 

unsustainable.10 If all applications were approved, Respondent would have to borrow 

the necessary amount for the granted FITs. 

12. In June 2012, Respondentꞌs citizens organised national strikes against 

the overwhelming public support of solar panels. Therefore, Respondent held hearings 

on amendments to LRE in November with both national and foreign representatives of 

the renewable energy business that have a significant share in the local market of 

renewable resources.11 

13. On 3 January 2013, the LRE was amended with Art. 4 which allowed BEA to annually 

recalculate the FITs according to Respondentꞌs economic situation. Subsequently, 

the BEA announced the new FITs that shall be applicable.12 

 

                                                 
6 SoUF, para. 14. 
7 LRE, Art. 2. 
8 SoUF, para. 24. 
9 SoUF, para. 25. 
10 SoUF, paras. 26, 28, 29. 
11 SoUF, paras. 32, 34; PO 3, para. 6. 
12 SoUF, para. 35. 
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Claimantꞌs activities in Respondentꞌs territory 

14. A year after Respondent removed the BIT from its Ministry of Financeꞌs webpage, 

Claimant purchased its first land plot in Respondentꞌs territory for its project Alpha. 

In 2010, Claimantꞌs Alpha was connected to Respondentꞌs national grid. Claimant 

admitted that Alpha was operating under heavy loss but decided to save it and make 

further investments based on publicly available information that Respondent proposed 

the LRE to support green subsidies.13 Therefore investing into Solar Power Project 

was in its entirety deliberate. 

15. A year after Alpha was connected, Claimantꞌs second project, Beta, became 

operational as well. In 2012, BEA approved Claimantꞌs application for licences for its 

12 Projects.  

                                                 
13 SoUF, para. 13. 
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PART ONE: PRELIMINARY ISSUES  

I. TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE CASE AT HAND 

16. Claimant argues that Respondent interfered with its economic activities, commencing 

in 2009, by the administrative decision of Respondent's agency in 2010 and exercise 

of Respondent´s legislative power, early in 2013.14 To enforce its alleged claims, 

Claimant requested arbitration proceedings against Respondent depending on Art. 8 

of the BIT. 

17. In order for Claimant to benefit from substantive rights and protections under the BIT, 

Respondent's disputed conduct has to be subjected to the then applicable BIT in time. 

Tribunal's jurisdiction ratione temporis thus requires that the alleged breach of the BIT 

occurs while the BIT is valid and applicable.15 As demonstrated below, due to the 

Accession the Tribunal either lacks jurisdiction ratione temporis based on the 

termination of the BIT or alternatively the inapplicability of its Art. 8 of the BIT. 

18. Furthermore, even if the jurisdiction ratione temporis could be established, claims 

brought by Claimant with regard to the 12 Projects and 60 Projects falls out of 

Tribunal's jurisdiction ratione materiae since the 12 Projects and 60 Projects do not 

constitute investments within the meaning of Art. 1 of the BIT. 

A. The case at hand does not fall within the temporal scope of the BIT 

19. Both the BIT and the EU Treaties were concluded between sovereign states in written 

form and under international law, they thus fall under the definition of a 'treaty' set out 

in Art. 2(a) of the VCLT. As international treaties, their relationship is governed by 

conflict of law rules of international law contained in the VCLT, to which both Parties 

became signatories.16  

20. Firstly, it will be demonstrated, that the BIT was terminated as a whole upon the 

Accession in compliance with Art. 59(1) of the VCLT. As a result Claimant cannot 

depend on it in its dispute with Respondent. Alternatively, the Tribunal lacks 

jurisdiction ratione temporis since Respondent's offer to arbitrate contained in Art. 8 

                                                 
14 RfA, p. 3. 
15 Douglas, p. 329. 
16 PO 2, para. 5. 
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of the BIT is no longer applicable due to the Accession in compliance with Art. 30(3) 

of the VCLT. 

i. The BIT was terminated upon the Accession 

21. With respect to the BIT, the EU Treaties constitute a successive treaty concluded 

between the Parties which by implicit consent of both Parties aims to substitute the 

BIT. Based on the lex posterior derogat legi priori rule Art. 59(1) of the VCLT17 

provides for termination of the BIT since it relates to the subject matter included in the 

EU Treaties in a manner precludes simultaneous application of both the BIT and EU 

Treaties, as further addressed below. 

22. Art. 59(1) of the VCLT apply on conflicts between treaties "[...] relating to the same 

subject matter". Respecting its effect, Art. 59(1) of the VCLT requires, that both 

concerned treaties overlap to the extent that gives rise to incompatibility. The absolute 

identity of the BIT and the EU Treaties is not necessary as long as the overlap is more 

than minor or incidental.18  

23. In the case at hand, although it might be argued that the concrete wordings differ, the 

provisions of the BIT apply in the same situations that are governed by the EU 

Treaties.19 Both regimes seek to promote cross-border investment and presence of the 

foreign capital on Parties' national markets. It follows from the BIT, the Parties agreed 

upon it "[...] to develop economic co-operation"20 to their mutual benefit and it was the 

Parties' intention to "[...] create and maintain favourable conditions for investments".21 

The same intentions let the Parties to subsequently join the EU, international 

organisation based on the same agenda.22  

24. More specifically, both treaties regulates relationship between private investors and 

the host state dealing with cross-border movements of capital and limitations on 

                                                 
17 Art. 59(1) of the VCLT reads: "A treaty shall be considered as terminated if all the parties to it conclude a later 

treaty relating to the same subject-matter and (a) it appears from the later treaty or is otherwise established that 

the parties intended that the matter should be governed by that treaty; or (b) the provisions of the later treaty are 

so far incompatible with those of the earlier one that the two treaties are not capable of being applied at the same 

time." 
18 Achmea I., para. 242. 
19 Dimopoulos, p. 65. 
20 The BIT, p. 1. 
21 Ibid. 
22 See preambles of both TEU and TFEU. 
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private property rights,23 both BIT and EU Treaties thus pursue largely concurring 

goals to the extent required by Art. 59(1) of the VCLT. 

25. Apart from the same subject matter, termination of the BIT is further conditioned by 

the incompatibility of both BIT and EU Treaties which precludes their simultaneous 

application under 59(1)(b) of the VCLT. In other words, the Parties cannot fulfil their 

obligations under the BIT as well as those arising out of the EU Treaties and the 

following incompatibility of both regimes resulted in termination of the BIT.  

26. First of all, it is in the very nature of the BIT to provide special and privileged 

treatment for certain investors, while excluding the others on the basis of their 

nationality.24 The limited personal scope of the BIT induces direct discrimination 

between investors from the Parties and from any other EU member states. Therefore, 

if the Parties uphold their obligations under the BIT, they will simultaneously violate 

one of the fundamental principles of the EU law.25 The fact, that the difference 

of treatment arises from the Parties' obligations under the BIT does not provide for any 

justification under the EU law.26  

27. Secondly, BITs grants procedural rights to investors based on its Art. 8, which 

provides for direct investor-state arbitration. The primary purpose of this provision is 

to detach dispute settlement between investors and states from jurisdiction of courts, in 

order to prevent any potential 'partiality' of domestic courts.27 Nevertheless, such a 

dispute mechanism violates the EU law, since it exclude jurisdiction of the CJEU.28  

28. The possibility to bring claims before international tribunal undermines the role of 

domestic courts and subsequently the jurisdiction of the CJEU,29 More particularly, 

the investor-state arbitration practice deprives CJEU of its monopoly to interpret EU 

law granted to it by the EU Treaties and along with function of the CJEU, also the 

whole coherence and uniformity of the application of Union law would be at stake.30  

                                                 
23 Ibid. p. 74. 
24 See Art. 1(2) of the BIT. 
25 See in particular, Arts. 49 and 63(1) of the TFEU.  
26 Hindelang, p. 223. 
27 Pernice, p. 22. 
28 See Arts. 19(1) of the TEU and 258 et seq. of the TFEU. 
29 Ghouri, p. 825. 
30 Pernice, pp. 22 and 23. 
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29. In the case at hand, Claimant decided to fill in the RfA even though it has the capacity 

to bring an action against a government agency, such as the BEA, before Respondent's 

administrative courts.31 The ignorance of domestic judicial system which is inter alia 

bound to apply EU law in accordance with interpretation of the CJEU is particularly 

relevant aspect for the present case, since the concerned Respondent's legislation and 

its amendment follows the objectives set out by the EU law, as will be further 

explained below.  

30. All things considered, requirements of Art. 59(1)(b) of the VCLT were satisfied and 

the Tribunal thus lacks jurisdiction ratione temporis due to .the termination of the BIT 

upon accession of the Parties to the EU on 1 May 2004.  

ii. Even if the BIT remains valid, its Art. 8 is no longer applicable  

31. Alternatively, even if the Tribunal decides that the BIT still remains in force as 

a whole, Art. 8 of the BIT is inapplicable in the present case according to Art. 30(3) of 

the VCLT. 

32. In contrast to Art. 59(1), Art. 30(3) of the VCLT does not cause termination of a 

treaty, but provides for its partial inapplicability, if it becomes incompatible with a 

successive treaty related to the same subject matter and concluded between the same 

parties. 32  

33. EU Treaties and the BIT relate to the same subject-matter as the EU Treaties give 

equivalent rights to those under the BIT. As explained above, the overlap required by 

Art. 59(1) of the VCLT does not have to be absolute, moreover Art. 30(3) of the 

VCLT is even more flexible in proportion to the less serious consequences. 

In particular of Art. 30(3) of the VCLT affects only applicability of concrete 

provisions of the BIT which were superseded by the EU Treaties. It is therefore 

irrelevant whether the BIT and EU Treaties offer same level of protection, as long as 

Art. 8 of the BIT alone is incompatible with the EU Treaties, the Tribunal does not 

have jurisdiction. 

34. The offer to arbitrate, contained in Art. 8 of the BIT, intents to establish concurrent 

judicial forum available to investors independently of domestic judicial systems. 

                                                 
31 PO 2, para. 23. 
32 Villiger, p. 406. 
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Furthermore, the BIT contains no provisions requiring exhaustion of local remedies, 

hence the BIT enables investors to completely bypass domestic courts of the Parties. 

By doing so, the BIT strips national courts of their role in application of the EU law 

given to them by Art. 267 of the TFEU. As was specified by the CJEU in 

Opinion 1/09: 

"[t]he Member States cannot confer the jurisdiction to resolve [...] 

disputes on a court created by an international agreement which would 

deprive those courts of their task, as 'ordinary' courts within the 

European Union legal order, to implement EU law, and, thereby, of 

the power provided for in Article 267 TFEU. [...] It follows from the 

foregoing that the tasks attributed to the national courts and to the 

Court of Justice respectively are indispensable to the preservation of 

the very nature of the law established by the Treaties."33 

35. Due to the exclusion of domestic courts, Tribunal's jurisdiction under Art. 8 of the BIT 

would also circumvent the CJEU's jurisdiction and its competence to ensure uniform 

interpretation and application of the EU law. Application of Art. 8 of the BIT thus 

endangers coherence of the whole system of EU law.34 As was noted by the CJEU in 

Mox Plant: 

"The act of submitting a dispute of this nature to a judicial forum such 

as the Arbitral Tribunal involved the risk that a judicial forum other 

than the Court will rule on the scope of obligations imposed on the 

Member States pursuant to [Union] law. [...] An international 

agreement cannot affect the allocation of responsibilities defined in 

the Treaties and consequently the autonomy of the [Union] legal 

system [...]."35 

36. In the light of the interpretation given by the CJEU, as cited above, the tribunal 

in Achmea I.36 failed to consideration autonomy of the EU law as established by the 

EU Treaties and its consequences for the BIT. If the Art. 8 of the BIT was to be found 

applicable, the Parties would violate the EU Treaties by failure to respect autonomy of 

the EU legal order.  

37. For the above mentioned reasons, especially since application of Art. 8 of the BIT 

results in violation of the EU Treaties, the requirements of Art. 30(3) of the VCLT are 

satisfied and Tribunal lacks jurisdiction due to inapplicability of Art. 8 of the BIT. 

                                                 
33 CJEU, Opinion 1/09, paras. 80 and 85: 
34 Pernice, p.24. 
35 MOX Plant, paras. 123 and 177. 
36 See in particular Achmea I. para. 283. 
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B. Alternatively, the BIT was terminated, by mutual consent of the Parties 

38. No treaty is everlasting. The Parties are in principle entitled to modify or terminate 

the BIT by their mutual consensus at any time as is acknowledged by Art. 54 of the 

VCLT. Therefore, even in absence of any specific provision regarding the termination 

of the BIT by mutual consent of the Parties, it is still possible to terminate it by 

the subsequent consent based on the Parties' joint power of disposal under customary 

international law as 'masters' of the BIT.37  

39. The BIT itself contains no provision which would prevent the Parties from limiting its 

duration by mutual consent. The only original provision of the BIT on its duration 

contained in its Art. 13(1) thus may be amended by the subsequent consent of the 

Parties in accordance with Art. 39 of the VCLT.38  

40. Respondent publicly declared that it considers the BIT substituted by the EU law39 and 

took formal actions in order to ascertain Cogitatia's position, by submitting Notice of 

Termination. As a reply, Cogitatia issued Notice of Receipt, which did not enclose any 

objections against the termination of the BIT. Such a conduct should be recognized as 

a form of a tacit consent to the termination.40  

41. It follows from the chronological order of relevant events, that Claimant commenced 

its economic activities in the Respondent's territory in 2009, when the BIT was already 

terminated. The termination of the BIT was made public by its removal from the list of 

valid and binding international agreements published by Respondent's Ministry of 

Finance.41 Therefore the Claimant's economic activities did not fall under the 

protection of the BIT, including the procedural rights under Art. 8 of the BIT and any 

dispute regarding the Respondent's behaviour must be resolved before Respondent's 

domestic courts. 

 

 

                                                 
37 Dörr/Schmalenbach, p. 957. 
38 Villiger, p. 686. 
39 See Press report dated 15 November 2006, Barancasia Times, p. 2. 
40 Villiger, p. 809. 
41 SoUF, para. 11. 
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C. In any case, the BIT was unilaterally terminated by Respondent 

42. Even if the Tribunal found, that the BIT was not terminated by mutual consent of 

the Parties, the Notification of Termination still remains effective as an expression of 

the Respondent's unilateral terminative intentions. The Notification of Termination 

satisfies the requirements of Art. 13(2) of the BIT.42  

43. The initial period during which the BIT remains effective according to its Art. 13(2) 

does not affect validity of the Notification of Termination, but merely postpone its 

effectiveness. Therefore the 'twelve month period' required by Art. 13(2) of the BIT 

commenced on 1 August 2012 and the BIT was terminated upon its expiration on 

1 August 2013 and the Tribunal lacks jurisdiction ratione temporis with regard to any 

investments made after this date. Nevertheless, Claimant requests damages for loses 

allegedly sustained with regard to its future plans to build additional 60 Projects 

between 2015 and 2023.43  

44. In the light of the foregoing, even if the 60 Projects qualified as investments within the 

meaning of Art. 1(1) of the BIT, they would have been made after the termination of 

the BIT. As a result any economic activity after 1 August 2013, including the allegedly 

planed photovoltaic power plants, falls out of scope of the Tribunal's jurisdiction 

ratione temporis.  

D. Tribunal lacks jurisdiction ratione materiae regarding the 12 Projects and 

60 Projects 

45. In order to invoke protections under the BIT Claimant's activities in the Respondent's 

territory must qualify as making investments within the meaning of Art. 1(1) 

of the BIT.  

46. Since the BIT does not specify any rules for its interpretation, it has to be interpreted 

according to the rules set out in Art. 31 of the VCLT. The term 'investment' must be 

interpreted in the light of its object and purpose.44 The scope of the 'investment' 

determines the range of economic activities protected by the Parties, the object and 

                                                 
42 Art. 13(2) of the BIT reads: "This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either Contracting Party notifies the 

other in writing of its intention to terminate the Agreement." 
43 See Annex 4 of Respondent´s Expert Report. 
44 Art. 31(1) of the VCLT. 
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purpose of the BIT itself is the relevant criterion here. In particular, the Parties' desire 

is to achieve mutual benefits from the protection of the investors45 and promote their 

economic development represent the ultimate ratio common to any system of 

investment protection.46 It follows, that the investments must contribute to economic 

development of the Parties in order to be protected under the BIT. 

47. In its RfA Claimant seeks damages for alleged lost sustained with regard to 

photovoltaic power plants Alpha and Beta which are already operational, as well as 

12 Projects which are currently under construction, without any further specification 

of their nature as investments.47 

48. As opposed to Alpha and Beta, which are already operational and therefore generate 

profits and support economy as a part of Respondent's internal market, the same 

cannot be said with regard to 12 Projects. Even thought Claimant decided to continue 

with their construction48 none of those projects is operational to date. As a result 

12 Projects does not satisfy the most essential criterion on which the whole system of 

investment protection is based and as such fall outside the Tribunal's jurisdiction 

ratione materiae. 

 

                                                 
45 See Preamble of the BIT. 
46 Sornarajah, p. 313. 
47 RfA, p. 3. 
48 PO 2, para. 26. 
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PART TWO: MERITS  

 

II. RESPONDENT'S ACTIONS CANNOT CONSTITUTE A VIOLATION OF THE 

BIT SINCE THEY ARE EXEMPTED BY THE EU LAW 

A. Respondent's actions are exempted since they were necessary in order to 

meet Respondent's EU obligations 

49. In principle, state's conduct can constitute violation of only those international 

obligations that are binding on the state at the time the conduct takes place.49 

50. In the event, the Tribunal founds it has jurisdiction over the case at hand, Respondent 

submits, that if its conduct in compliance with the EU Treaties simultaneously leads to 

violations of its obligations under the BIT, the conflict between both regimes must be 

solved in accordance with the international law, in particular Art. 30(3) of the VCLT. 

51. Application of Art. 30(3) of the VCLT is conditioned by the conflict of mutually 

incompatible provisions contained in two successive international treaties relating to the 

same subject matter, concluded between the same parties. The condition of the same 

subject matter was already addressed above. In its RfA, Claimant stated, that 

Respondent failed to treat its investments fairly and equitably, more specifically by 

disregarding Claimant's legitimate expectations.50 The obligation to accord Claimant 

fair and equitable treatment is contained in Art. 2 of the BIT, which can be, however, 

violated only if it is compatible with the EU Treaties and Art. 30(3) of the VCLT thus 

does not affect its applicability.  

52. In the present case, Respondent's conduct regarding the support of the renewable energy 

was based on its obligation under Art. 4(3) of the TEU, which oblige Respondent to 

"facilitate the achievement of the Union's tasks and refrain from any measure which 

could jeopardise the attainment of the Union's objectives." The obligations of the Parties 

regarding the area of renewable energy are specified further below.  

53. Taking together with the principle of non-discrimination contained in Art. 18 of TFEU, 

the Parties are precluded by the EU Treaties to 'protect' their investors from the 

                                                 
49 See and Art. 13 of the ILC Articles. 
50 RfA, p. 3. 
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consequences of their legislative actions taken in order to adhere to their obligations 

under EU law. Any other conclusion, would ultimately lead to fragmentation of EU 

legal framework and disintegration of the internal market established by it.  

54. In the light of the incompatibility between substantial obligation contained in Art. 2 of 

the BIT and its obligations under the EU Treaties cannot be satisfied at the same time 

and are therefore incompatible within the meaning of Art. 30(3) of the VCLT. 

In conclusion, Respondent's conduct cannot constitute a violation of Art. 2 of the BIT 

on which the Claimant founded its claims. 

B. Respondentꞌs actions were necessary in order to meet its renewable energy 

objectives 

55. In March 2007, the Council adopted its Presidency Conclusions part of which was 

the climate and energy policy of the EU. By this policy, the Council proposed 

the adoption of new environmental targets in order to reduce emissions of greenhouse 

gases and to increase the share of renewable energy in total energy consumption.51 

The Presidency Conclusions lead to the adoption of the Package in December 2008. 

All Member States agreed to implement the Package. Subsequently, the Directive 

on Renewables was adopted which made the EU targets binding for all Member States. 

Two of the key targets that are supposed to be reached until 2020 are (i) to increase 

energy production so that 20 % of EU energy comes from renewables; and (ii) to 

improve energy efficiency by 20 %. 

56. Respondent, aware of its obligations and renewable energy objectives arising out 

of the Package and the Directive on Renewables, decided to adopt the LRE in order to 

promote the sustainable development of innovative technologies that would produce 

energy from renewable energy sources.  

57. According to Art. 1 of the LRE, the aim of the new law is to 

"[…] promote further development and introduction or innovative 

technologies, taking particular account of the international 

commitments of Republic of Barancasia, the objectives of 

environmental protection, reduction of dependence on fossil energy 

sources and energy imports […]" 

                                                 
51 Presidency Conclusions, paras. 27-39. 
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58. Furthermore, Art. 2 of the LRE states that Respondent will incentivize the energy 

production from renewable sources until the share of electricity produced from 

renewables is at least 20 % in comparison with its total consumption. 

59. As it can be seen from both of the above-cited Arts. Respondent's goal was to comply 

with the targets set out by the EU in the Package and to be responsible to the 

environment. The FIT given was supposed to ensure that the 20 % goal is met as soon 

as possible but not later than in 2020, as set by the Council. Despite the FIT and 

the 7000 licenced52 operators, this goal was not met. 

C. Respondentꞌs actions were necessary in order to meet its renewable energy 

objectives 

60. The FIT was designed to grant operators an annual return on their investments in 

the amount of 8 %.53 Since the ground-breaking technology that appeared on the market 

about a year after the original FIT was calculated, enabled investors to manufacture 

their equipment much cheaper, the profitability under the FIT increased dramatically.54 

61. The flood of new investors created a solar bubble that was about to burst. BEA (and 

thus Respondent) could not have predicted the development of such efficient new 

technology when the original FIT was calculated. If this bubble was not dealt with 

in time, it would subsequently lead to financial crisis when the whole photovoltaic 

industry comes crashing down. That financial crisis would have much broader 

consequences than damaging Claimant's investments. 

62. One of the main factors beside the solar bubble that encouraged BEA to act was 

the public discomposure organized by Respondentꞌs citizens. If the FIT remained 

unchanged and BEA approved all applications, up to 15 % of state revenues would have 

to be preoccupied to finance photovoltaic power plants.55 For further illustration of the 

seriousness of the situation – that would be a higher share than public financial 

allocations to Respondent's educational system. 

                                                 
52 PO 3, para. 11. 
53 SoUF, para. 21. 
54 SoUF, para. 25. 
55 SoUF, para. 29. 
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63. In June 2012, public discomposure broke out when Respondent's citizens organised 

national strikes against the overwhelming public support of the solar business. 

Respondent no longer could avoid to review its renewable energy legislation.56 

64. The other main factor was Respondent's EU economic obligations arising out of 

Art. 126 of the TFEU which states, among others, that "Member States shall avoid 

excessive government deficits". As Respondent did not dispose of sufficient amount to 

maintain the initial renewable energy support system, Respondent could not have 

borrowed money without exceeding its borrowing limits mandated by the EU. 

Therefore, even if the Respondent continued to pay the initial FIT, the Council would 

intervene in order to remedy the situation. 

65. With respect to all above stated facts, Respondent proved that its actions to lower the 

FIT were necessary in order to prevent the solar bubble from bursting and in order to 

meet its economic and renewable energy objectives. 

III. RESPONDENT DID NOT VIOLATE THE FAIR AND EQUITABLE 

TREATMENT STANDARD 

66. Though Respondent is convinced that Claimant has not made its investments prior the 

termination of the BIT, it will prove below, in any event, that contrary to Claimant's 

accusations it had not breached the FET. 

67. Art. 2(2) of the BIT which says: 

"Investment of investors of either Contracting Party shall at all times 

be accorded fair and equitable treatment and shall enjoy full protection 

and security in the territory of the other Contracting Party." 

68. As there is no precise definition of the FET standard a judgement of what is fair and 

equitable cannot be reached in the abstract and must depend on the facts of the 

particular case.57 

 

 

                                                 
56 SoUF, para. 32. 
57 Moldev, para. 118. 
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69. Moreover, the Tribunal should adopt a balanced approach between the rights of 

investors and those of host States. As held the tribunal in Saluka: 

"The protection of foreign investments is not the sole aim of the 

Treaty, but rather a necessary element alongside overall aim of 

encouraging foreign investment and extending and intensifying the 

partiesꞌ economic relations. That in turn calls for a balanced approach 

to the interpretation of the Treatyꞌs substantive provisions for the 

protection of investments, since an interpretation which exaggerates 

the protection to be accorded to foreign investments may serve to 

dissuade host States from admitting foreign investments and so 

undermine the overall aim of extending and intensifying the partiesꞌ 

mutual economic relations."58 (emphasis added) 

70. In present case, Respondent had to change its legal framework due to looming economic 

crisis. Respondent did so taking into account its investorsꞌ interests and changed its 

regulations in a manner that would interfere with its investorsꞌ investments the least. 

The regulations and all Respondent's conduct were vital, entirely legal and in 

compliance with the BITꞌs standard of protection. Thus contrary to Claimant's 

contentions, Respondent has not violated the FET standard. 

71. With respect to all above-mentioned, Respondent will further prove in Section A that 

there is no stabilization clause in the BIT. In Section B and C below Respondent will 

explain that it has not violated Claimantꞌs reasonable and legitimate expectations as 

Claimant had no such expectations. In Section D Respondent will demonstrate that it 

has treated Claimant in non-arbitrary manner and in compliance with the requirement 

of transparency. In any event, Respondent will prove in Section E that its legislative 

measures were fully proportionate. 

A. There is no stabilisation clause in the BIT 

72. A stabilisation clause is a provision that forbids a state to alter its regulatory framework 

in a way that could negatively affect an investorꞌs investment. The study of the Special 

Representative of the Secretary-General for business and human rights and the 

International Finance Corporation defines stabilisation clauses as "clauses in private 

contracts between investors and host states that address changes in law in the host state 

during the life of the project".59 

                                                 
58 Saluka, para. 300. 
59 Gehne/Brillo, p. 3; Shemberg/Aizawa, p. vii. 
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73. According to the study of Andrea Shemberg and Motoko Aizawa, stabilisation clauses 

can be divided into the following 3 categories, based on the range of the investor 

protection: (i) freezing clause which freezes the host stateꞌ;s legislation with respect to 

the investor's investment during its existence; (ii) economic equilibrium clause which 

obliges the host state to compensate the investor for costs incurred in connection with its 

compliance with new laws; and (iii) hybrid clauses that are combination of both and 

establish the obligation of the host state to restore the investor to the same position it 

had prior the adaptation of new laws.60  

74. Since there is no such clause in the BIT, Respondent had the right to adjust its national 

legislation to its need. Respondent bound itself in Art. 4 of the BIT to compensate any 

investor whose investment suffers losses as a result of war, armed conflict, a state of 

national emergency, revolt, insurrection or riot. Art. 4 of the BIT, however, cannot be 

applied to present case as the change in legislation was a necessary consequence of the 

socio-economic situation in Respondentꞌs territory as set out in Section II. above. 

B. Claimantꞌs expectations were neither reasonable nor legitimate 

75. Legitimate expectations are one of the most often evoked sub-elements of the FET 

standard as it is the core of the standard itself. In order to determine, whether 

Respondent has not fulfilled Claimant's expectations, it must be first decided, whether 

Claimant's expectations were reasonable and legitimate. As the tribunal held in Duke 

Energy EP: 

"The assessment of the reasonableness or legitimacy must take into 

account all circumstances, including not only the facts surrounding the 

investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State."61 

76. Not every state measure can constitute the basis of legitimate expectations. 

As the criteria have been developing over the years of investment arbitration practice, 

some tribunals defined that only a specific commitment can establish the foundation of 

an investorꞌs legitimate expectation.62 One example for all, the EDF tribunal held that: 

"The idea that legitimate expectations, and therefore FET, imply the 

stability of the legal and business framework, may not be correct if 

                                                 
60 Semberg/Aizawa, p. vii. 
61 Duke Energy EP, p. 340. 
62 Radi, p. 11. 
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stated in an overly-broad and unqualified formulation. The FET might 

then mean the virtual freezing of the legal regulation of economic 

activities, in contrast with the Stateꞌs normal regulatory power and the 

evolutionary character of economic life. Except where specific 

promises or representations are made by the State to the investor, the 

latter may not rely on a bilateral investment treaty as a kind of 

insurance policy against the risk of any changes in the host Stateꞌs 

legal and economic framework. Such expectation would be neither 

legitimate nor reasonable."63 (emphasis added) 

77. In the case at hand, Claimant believes that its legitimate expectations were violated by 

legislative measures that Respondent took. Claimant states that its legitimate 

expectations were that its projects will receive licences and that the FIT would be 

applicable for 12 years. Claimant, however, seems to ignore the fact that change is 

"connected to the sovereignty of states and their ability to change their laws and 

regulations in the public interest."64 

78. Moreover, a legal regime in force at the time of making the investment is not 

automatically a guarantee of stability.65 An investor's expectation may be reasonable 

and legitimate if there is a specific provision in the BIT itself or the host State promises 

a special treatment to the investor.66 

79. Since there is no such provision in the BIT, nor made Respondent any promise of 

special treatment, Claimantꞌs expectations cannot be legitimate nor reasonable as 

Claimant ignored the legal development in Respondent's territory. As was stated by the 

tribunal in Electrabel: 

"The requirement of fairness must not be understood as immutability 

of the legal framework, but as implying that subsequent changes 

should be made fairly, consistently and predictably, taking into 

account the circumstances of the investment. Fairness and consistency 

must be assessed against the background of information that the 

investor knew and should reasonably have known at the time of the 

investment and of the conduct of the host State. While specific 

assurances given by the host State may reinforce the investor’s 

expectations, such an assurance is not always indispensable."67 

                                                 
63 EDF, para. 217. 
64 Kläger, p. 453 
65 Total, para. 117. 
66 Ibid., para. 309. 
67 Electrabel, para. 7.77. 
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80. Respondent therefore cannot be held responsible for Claimant's irresponsible decision to 

buy equipment for its 12 Projects when the socio-economic situation of Respondent was 

clearly changing. Nor was Respondent obliged to issue Alpha a licence as it is clear 

from the LREꞌs wording that it applies to future equipment. Furthermore, several 

tribunals confirmed that a bilateral investment treaty is not an insurance policy against 

bad business decisions.68 

81. With respect to all above said, Respondent has not breached its obligation arising out 

of the BIT and have not failed to accord fair and equitable treatment to Claimant. 

C. Respondentꞌs regulative measures were not arbitrary and Respondent has 

acted transparently 

82. Arbitrariness by definition of the ICJ is "a wilful disregard of due process of law, an act 

which shocks, or at least surprises, a sense of juridical propriety."69 None of 

Respondent's actions represent a wilful disregard of due process of law nor are 

Respondent's actions shocking or surprising a sense of judicial propriety. 

83. Respondent from the beginning emphasised the need to develop new technologies. 

Art. 1 of the LRE clearly says that the aim is to develop and introduce innovative 

technologies, hence the law does not apply for existing facilities. Moreover, Claimant 

itself admits that Alpha was operating at heavy loss due to defects in its installation and 

that Claimant decided to keep the project going only because the government intended 

to support green subsidies.70 Therefore its application for licence under the LRE was not 

to fulfil the purpose of the LRE itself but to receive FIT. 

84. Moreover, BEAꞌs decision not to grant licences to inefficient facilities running on old 

technologies should be considered by the Tribunal as reasonable as it "bears 

a reasonable relationship to some rational policy."71 Whilst rational policy means that 

the host state is following a logical explanation and aims to address a public interest 

                                                 
68 Maffezini, para. 64; AAP, para. 78; MTD, para 178. 
69 ELSI, para. 128. 
70 SoUF, para. 13. 
71 Saluka, para. 460. 
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matter,72 such policy is reasonable if "appropriate correlation between the stateꞌs public 

policy objective and the measure adopted to achieve it."73 

85. Therefore, BEAꞌs decisions not to grant Alpha a licence cannot be considered surprising 

or shocking and Respondent did not fail to avoid acting arbitrarily. 

86. For the sake of the argument, Respondent needs to demonstrate that it acted in 

compliance with the requirement to act transparently. Transparency is one of the 

sub-elements of FET which according to Metalclad requires the provision of transparent 

and predictable framework.74 

87. In Tecmed, the tribunal held that transparency under FET requires the host state to act: 

"[…] totally transparently in its relations with the foreign investor, so 

that it may know beforehand any and all regulations that will govern 

its investments, as well as the goals of the relevant policies and 

administrative practices or directives, to be able to plan its investment 

and comply with such regulations."75 

88. Transparency therefore can also be understood as an obligation of the host state to 

publish and make readily available its laws, judicial and administrative decisions. 

An investor should have access to the host stateꞌs regulatory and other measures in order 

to avoid unfair surprise. This, however, requires that the investor is familiar with and 

understands the tax, foreign exchange, environmental and other legislation of the host 

state.76 In other words, a foreign investor should do its own proper research prior 

making a decision to invest. 

89. Throughout the years, several press releases were published in Respondent's territory 

that clearly reflected its approach of its intra-EU BITs. In relation to its renewable 

energy sector, Respondent admitted that the FIT needed to be recalculated as it was no 

longer sustainable for Respondent. This information was public as some 

of Respondent's politicians appeared several times in the media since February 2012 

in connection with this matter.77 

                                                 
72 AES, para. 10.3.8. 
73 Ibid. 
74 Metalclad, para. 99; Choudhury, p. 303. 
75 Tecmed, para. 154. 
76 Kolo/Wälde, p. 235. 
77 PO 3, para. 3. 
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90. As Respondent truly wishes to act as transparently as possible, it even has legislation 

that enables the national parliament to consult with the public any future changes. 

Respondent decided to invite several representatives of the renewable energy industry 

and certain stakeholder groups to discuss the possible amendment to LRE. It is, 

however, unreal to invite all 7000 licenced operators, therefore Respondent could only 

invite those national entrepreneurs and foreign investors that have in total a significant 

share of the local market of renewables.78 If Claimant had interest to take place in the 

discussions, it could have notified Respondent of its intention. However, no such notice 

was received from Claimant. 

91. Claimant knew that change of the LRE legislation was a probability as it was highly 

discussed from the beginning of the year 2012 but decided to begin investing in July 

2012 into 12 Projects nevertheless.79 Claimant therefore clearly ignored all publicly 

available information that the FIT is likely to be changed in the near future and should 

bear the loss attributable to those business risks which Claimant assumed.80 

92. Therefore, inherent business risks, which in the case of Respondent that is still 

developing its economic, renewable energy and other legislative measures, include 

acceptance of potentially less stable socio-economic environment,81 should be borne by 

Claimant and cannot be adjudicated under the BIT. 

93. To sum up, Respondent has not breached its obligation to avoid acting arbitrarily and it 

has acted transparently. 

D. Respondentꞌs decision to lower the FIT was necessary and has not violated 

the proportionality under the FET standard 

94. For the sake of the argument, Respondent wishes to prove that its regulatory measures 

were within the borders of proportionality. The proportionality test is a method which 

helps interpret and decide in situations when different principles collide with legitimate 

public objectives.82 The proportionality test is strongly bound to legitimate expectations 

                                                 
78 PO 3, para. 5; SoUF, para. 34. 
79 SoUF, para. 33. 
80 see also MTD, para. 117.; McLachlan/Shore/Weininger, p. 242 
81 Yannaca-Small, p. 127. 
82 Kinsbury/Schill, p. 21. 
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as some tribunals find expectations legitimate only after having tested whether the 

frustration of those expectations were proportionate.83 

95. It is indeed important to balance out the legitimate expectations of the investors and the 

interests of the host state.84 As the tribunal reasoned in Saluka: 

"No investor may reasonably expect that the circumstances prevailing 

at the time the investment is made remain totally unchanged. In order 

to determine whether frustration of the foreign investorꞌs expectations 

was justified and reasonable, the host Stateꞌs legitimate right 

subsequently to regulate domestic matters in the public interest must 

be taken into consideration as well."85 

96. This demonstrates, that FET is not an inflexible standard, but allows to balance out the 

interests of host states and foreign investors. Proportionality is one of the FET principles 

that helps finding a balance to compensate the dominance of investorꞌs rights over the 

interests of host states.86  

97. In present case, Respondent's actions were the reflection of its economic situation. 

Should Respondent keep paying the FITs in the initial amount, it would have concluded 

in economic crisis which would have affected every single citizen of Respondent, not 

only certain investors from one particular business field. Respondent could not have 

allowed that to happen. 

98. As it was proven in practice, the old technology was not efficient enough. Moreover, 

even with 7000 operators, the goal to have 20 % of gross electricity consumption 

coming from renewables, was not met. Unfortunately, there is not enough capacity of 

Respondentꞌs national grid to connect that many operators to it. Therefore Respondent 

had to cut off the ꞌill limbsꞌ and provide support only for those operators that were 

capable of producing the most energy the most efficient way.  

99. Furthermore, the new FIT was calculated in a manner that is bearable for Respondent 

and would still allow energy companies to achieve the annual average return rate in the 

                                                 
83 Radi, p. 13. 
84 Schill, p. 17. 
85 Saluka, para. 304 
86 Schill, p. 22. 
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amount of 8 %, since the development costs of solar panels were substantially 

decreased.87 

100. Hence, it can be concluded that Respondentꞌs conduct was proportionate and necessary 

in order to prevent economic crisis. 

IV. THE TRIBUNAL DOES NOT HAVE A POWER TO ORDER RESTITUTION IN 

THE FORM AS REQUESTED 

101. Claimant requested an award of restitution to be ordered prior to an award of damages. 

More specifically, Claimant asks the Tribunal to order Respondent to perform a 

juridical restitution. Firstly, Claimant requests the Tribunal to order Respondent to 

rescind a democratically enacted piece of legislation, the LRE amendment. 

Alternatively, if the previous would not be granted Claimant requests the Tribunal to 

order Respondent to disregard legal effects of the said amendment with respect to 

Claimant. Finally, although not raised by Claimant specifically, issue of eventual order 

for issuance of licence for Alpha is also addressed. 

102. As it is proven below, the Tribunal does not have a power to order restitution in the 

requested form. However, even if it has, Respondent can be ordered neither to rescind 

the LRE-amendment nor to continue to pay to Claimant the pre-amendment FIT. In any 

case, in order to respect Respondent's sovereignty, it has to be granted an option of 

paying damages instead of performing restitution. 

A. The Tribunal does not have power to order a juridical restitution 

103. In the present case, Claimant requested a juridical form of restitution to be awarded. 

However, as it is proven below, the Tribunal does not have a power to order such a form 

of restitution. 

104. Pursuant to Art. 35 of the ILC Articles restitution is categorized into two general forms; 

material and juridical.88 As to the latter form, it generally requires inter alia annulment, 

non-application or issuance of certain national laws, court decisions or acts of the 

particular state authorities.89 

                                                 
87 PO 3, para 27. 
88 Crawford, p. 214-15. 
89 Hindelang, p. 4, 7. 
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105. As the restitution requested in the present case involves annulment or alternatively non-

application of the national law of Respondent, it falls under the juridical form of 

restitution. Apart from the less controversial issue with a power of investment tribunals 

to order material restitution, with respect to its form as requested by Claimant, it was 

stated that allowing such a relief 

"[…]gives foreign private, and often corporate, actors unprecedented 

authority over states' traditional lawmaking powers by allowing them 

to move to invalidate laws they are unhappy with, even if the laws 

happen to be in the greater public interest."90 

106. Acknowledging the power of investment tribunals to order juridical restitution and 

thereby disregarding state's sovereignty was also criticized for example by Harten as 

disregarding the principle of legislative supremacy, the central tenet of representative 

democracy.91 With this respect, Harten further noted: 

"Thus, international principles like the unity of the state are 

transformed from rules that facilitate and enforce inter-state bargains 

into a vehicle for arbitrators to sanction the decisions of elected 

officials, with limited judicial oversight."92 

107. Abovementioned reasoning is generally followed and adhered to by the investment 

tribunals which are rejecting claims for juridical restitution disregarding state's 

sovereignty. In fact, the closest that a tribunal has come to awarding juridical restitution 

so far93 was in Goetz II. In that case the respondent withdrew the certificate under which 

the claimants were entitled to certain tax and custom exemptions. The claimant asked 

for the annulment of the withdrawal decision. The tribunal stated that the respondent is 

obliged to 

"[…]give an adequate and effective indemnity to the claimants […], 

unless it prefers to return the benefit of the free zone regime to them. 

The choice lies within the sovereign discretion of the [respondent]."94 

(emphasis added) 

108. Subsequently, the parties reached a settlement under which the respondent agreed to 

reimburse the taxes and customs and to issue the new certificate for the claimants. This 

                                                 
90 Ritwik, p. 524. 
91 Harten, p. 67. 
92 Ibid. 
93 Sabahi, p. 77. 
94 Goetz I., p. 516. 
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agreement was then incorporated into final award.95 It was not the tribunal's belief that it 

had a power to order a juridical restitution. Rather, the tribunal complied with the 

agreement of the parties on the remedies. 

109. On the contrary, there is no such agreement between the parties to the present dispute. 

Furthermore, restitution in Goetz II was, as noted for example by Ritwik, 

"administrative in nature and narrow in its scope."96 This substantially differs from such 

a wide and sovereign intervening request for restitution as made by Claimant that 

invades democratically enacted legislation. 

110. Consequently, to respect Respondent's sovereignty and the independence of its 

legislative powers in line with the relevant practise in international arbitration, the 

Tribunal shall find that it lacks the power to order juridical restitution. 

B. Respondent can't be ordered to rescind the LRE amendment 

111. Alternatively, if the Tribunal finds that it has a power to order juridical restitution, it 

shall not do so in the form requested by Claimant. Claimant asks the Tribunal to order 

Respondent to rescind the LRE amendment. However, the Tribunal is strongly 

encouraged to reject such request in order to comply with abovementioned principles of 

state sovereignty and legislative supremacy as well as the risk of disproportionality 

which would be triggered should such form of restitution be awarded. 

112. As explained above, claims aiming at disregarding described essential principles are 

criticized by scholars and rightfully rejected by relevant investment arbitral practise as 

proved by the example of City Oriente I. where the tribunal stated that it 

"[…]is very much aware that the [l]aw was passed by the [l]egislative 

[b]ranch of the Ecuador in exercise of its legitimate and undisputed 

national sovereignty […]. It is the duty and right of the branches of the 

Ecuadorian government to enact such laws […] and the [t]ribunal 

cannot and does not wish to interfere in such law-making task."97 

                                                 
95 Goetz II., p. 518. 
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113. Moreover, in its subsequent decision issued in City Oriente II., the tribunal confirmed 

this reasoning and further added that "[a]n arbitrator lacks any jurisdiction to suspend 

Ecuador’s legislative powers or legislative acts[…]."98 

114. Another similar claim for juridical restitution was made in LG&E where the claimants 

asked the tribunal to order the respondent to restore the regulatory framework that 

existed before the dispute. The tribunal rejected this request, awarded damages instead 

and held: 

"The judicial restitution required in this case would imply 

modification of the current legal situation by annulling or enacting 

legislative and administrative measures that make over the effect of 

the legislation in breach. The [t]ribunal cannot compel Argentina to do 

so without a sentiment of undue interference with its sovereignty."99 

115. Furthermore, restitution in this form would be highly disproportionate in comparison to 

an award of damages. According to art. 35(b) of the ILC Articles reparation is not 

admissible in case where it involves “a burden out of all proportion to the benefit 

deriving from restitution instead of compensation.” 

116. In the present case, restitution in the requested form is disproportionate from at least 

two reasons. Firstly, order for such restitution would be applicable not only on Claimant 

but it would create a dangerous precedent towards all present as well as future licence 

holders in the territory of Respondent. Performance of this restitution would thus 

constitute significantly higher financial burden when compared to requested award of 

damages. Secondly, its disproportionality lies in high level of interference with 

Respondent's sovereignty and in legal and practical difficulties it would cause in the 

municipal legal system of Respondent. On the contrary, there are no such difficulties as 

to the claim for damages. 
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117. Claim for juridical restitution was rejected for its disproportionality for example in 

Occidental I. despite the much narrower scope of restitution requested when compared 

to the case at hand. As stated by the tribunal:  

"To impose on a sovereign [s]tate reinstatement of a foreign investor 

in its concession, after a nationalization or termination of a concession 

licence or contract by the State, would constitute a reparation 

disproportional to its interference with the sovereignty of the State 

when compared to monetary compensation."100 

118. Following this reasoning, it has to be noted that even if Claimant has not made the 

request for issuance of the licence for Alpha so far, such request shall be rejected in 

order to respect Respondent's sovereignty. 

119. Therefore, as the requested restitution aiming at the annulment of the LRE amendment 

is contrary to abovementioned principles and for its high degree of disproportionality, 

the Tribunal should reject such claim. 

C. Respondent can't be ordered to continue to pay the pre-amendment FIT 

120. In the alternative to its request for annulment of the LRE amendment, Claimant asks the 

Tribunal to order Respondent to continue to pay to Claimant the pre-amendment FIT. 

Claimant thus requests the Tribunal to make an order of specific performance of an 

obligation that no longer exists. However, as it is proven below, this form of reparation 

cannot be awarded. 

121. Compelling Respondent to pay the pre-amendment FIT would require Respondent to 

perform an obligation that has already been terminated by the sovereign decision of 

Respondent. More specifically, the obligation to pay the original amount of FIT for the 

specified period was terminated by the LRE amendment. Under these circumstances 

specific performance of the obligation that no longer exists as a result of actions that fall 

under the scope of Respondent's sovereignty cannot be awarded. 
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122. Same approach was taken in Occidental I. where the tribunal stated that 

"It is well established that where a [s]tate has, in the exercise of its 

sovereign powers, put an end to a contract or licence, or any other 

foreign investor's entitlement, specific performance must be deemed 

legally impossible."101 

123. Subsequently, the tribunal denied the request for specific performance of the agreement 

under circumstances where such an "agreement has been terminated or cancelled by a 

sovereign [s]tate."102 

124. Furthermore, the tribunal in LIAMCO dealt with termination of oil concession as a result 

of the nationalization laws and concluded that it could not restore the claimant's rights 

under the concession. The tribunal stated that such restitution, effectively requiring 

revoking nationalization measures, would violate respondent's sovereignty.103 Similarly 

in BP Exploration the tribunal held that  

"[…]when, by the exercise of sovereign power, a [s]tate has 

committed a fundamental breach of a concession agreement […] the 

concessionaire is not entitled to call for specific performance by the 

[g]overnment of the agreement and reinstatement of his contractual 

rights, but his sole remedy is an action for damages."104 

125. Taking into account the reasons addressed above as well as the relevant arbitral practise, 

the Tribunal shall find that it does not have a power to order Respondent to continue to 

pay the pre-amendment FIT to Claimant. 

D. In any case, Respondent has to be granted an option to pay damages instead 

of performing restitution 

126. Even if the Tribunal finds that it has a power to order restitution in one of the requested 

forms and considers awarding it, Respondent shall be awarded an option to pay 

damages instead of performing restitution. 

127. As was stated above, so far, the closest that a tribunal has come to awarding juridical 

restitution was in Goetz I. However, in that case the tribunal provided that the 

respondent can either perform restitution or pay damages to the claimant. Despite that 
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case concerned the restitution of much narrower scope when compared to the present 

case, the tribunal stated that the choice between these two forms of reparation lies 

within the sovereign discretion of the respondent.105 

128. It was suggested that an award of restitution could be considered appropriate in the case 

where it would serve state's interest; not against it. In such a case, an offer of restitution 

instead of paying damages would present more flexibility as to the remedies which 

would be particularly helpful for developing or cash-strapped states.106 However, in 

order to respect the state's sovereignty, choice between these two remedies has to be 

made by the state. 

129. This approach is also supported by the model investment treaties presented by USA and 

Canada, states otherwise strongly protective of their sovereignty.107 Under both of these 

model treaties an award must provide that the state may pay damages in lieu of any 

other remedy granted.108 

130. Having regard to the abovementioned, the Tribunal shall find that it has not a power to 

grant the juridical restitution. Even if the Tribunal finds that it has such a power, it shall 

not order Respondent to rescind the LRE given the high level of interference with 

Respondent's sovereignty and due to disproportionality of such a restitution when 

compared to an award of damages. However, Respondent can be neither compelled to 

continue to pay to Claimant the pre-amendment FIT as this obligation was terminated 

by the sovereign act of Respondent. Despite these facts, if the Tribunal decides to award 

any form of restitution as requested, it shall grant Respondent an option to pay damages 

instead of performing restitution. 

V. CLAIMANT'S QUANTIFICATION OF DAMAGES IS HIGHLY UNCERTAIN 

AND SPECULATIVE 

131. Claimant's Expert made quantification of lost profits allegedly resulting from 

Respondent's actions to serve as a proxy of diminution in value of Claimant's 

investments and thereby as the amount of damages to be awarded. 

                                                 
105 Goetz I., p. 516. 
106 Ritwik, p. 533. 
107 Ibid. 
108 See Art. 34(1)(b) of the US Model BIT; Art. 44(1)(b) of the Canada Model BIT. 
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132. This approach was adopted with regard to each of its three heads of damages with one 

exception – within second head of damages, Claimant's Expert is presenting two 

alternative quantifications. Firstly, Claimant's Expert calculates the Investment 

Expenditure to serve as a proxy of diminution in value of the respective investment. 

As to the second alternative, value of the harm is again quantified by reference to the 

lost profits. 

133. Given the high uncertainty and speculations made with respect to quantification of 

alleged losses and for the other reasons stated below, Claimant is not entitled to receive 

any damages. 

134. Alternatively, if the Tribunal decides to award Claimant with damages, for the 

following reasons, the amount claimed shall be significantly decreased. 

135. Firstly, Claimant has omitted its duty to mitigate the losses with respect to each head of 

damages. Secondly, as to its first head of damages, Claimant's quantification of loss 

with respect to Alpha is based on speculations. Having regard the second head of 

damages, as to the first alternative, quantification with respect to the Investment 

Expenditure shall be reduced significantly. Regarding the second alternative, Claimant 

is not entitled to receive damages for the alleged loss of profits. As to the third head of 

damages, Claimant is not entitled to receive damages with respect to the 60 Project 

neither. Lastly, Claimant's cost of equity shall be used in order to discount future 

amounts. 

A. Claimant is not entitled to any damages 

136. As noted above, in order to determine diminution in the value of its investments, but for 

one exception, Claimant's quantifications are based on projection of future profits 

discounted to their net present value. Regarding the exception, within its second head of 

damages, Claimant's quantification is based on reference to the Investment Expenditure. 

137. As it is proven below, given the type of Claimant's business, the method chosen for 

quantification with regard to the Investment Expenditure is not appropriate. However, 

given that Claimant is a new business on the market with photovoltaics, and for other 

reasons stated below, Claimant is entitled to receive damages for lost profits neither. 
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Therefore, as Claimant's Expert's quantifications are highly speculative and uncertain, 

Claimant is not entitled to any damages. 

138. Firstly, Claimant is not entitled to receive damages for the Investment Expenditure as it 

is not appropriate with respect to the kind of Claimant's business. From an economic 

perspective, the real value of solar power projects is their ability to generate a stream of 

profits over the lifetime of these projects. Same was noted by Pryles109 commenting on 

nature of electric power generating facilities. Pryles further noted: 

"[…T]he expenses incurred in reliance on the contract are rarely 

recovered. Rather, they form part of an investment that is considered 

worthwhile in light of expected profits. If assets can be sold, they 

usually attract only a fraction of their initial value."110 

139. Furthermore, awarding Claimant with damages for an alleged harm caused to the 

Investment Expenditure would give rise to the problem described as double counting 

that leads to unwanted over-compensation. This problem arises when awarding both, 

damages for an actual loss as well as the lost profits. With this respect, the tribunal in 

Himpurna dealing with expropriation stated: 

"[…T]here is no separate evaluation of sunk costs, whether or not 

represented by physical assets. That the [c]laimant has been 

dispossessed of the walls and machinery of a factory does not lead to a 

separate recovery on that account. Had there been no expropriation, past 

investments would have been recovered through subsequent 

revenues."111 

140. Following this reasoning, the tribunal in Himpurna arrived at the conclusion that 

awarding damages for lost investment would cause an unacceptable double recovery. 

Applied to the case at hand, an award of the Investment Expenditure would cause a 

double recovery problem even more evidently. 

141. In the present case, Claimant was neither dispossessed of the Investment Expenditure 

nor it is precluded from completing the 12 Projects based on these assets. Claimant is 

fully able to finish the 12 Projects and start generating profits. Therefore, awarding 

damages for an alleged harm caused to the Investment Expenditure would over-

compensate Claimant and shall not be awarded. 

                                                 
109 Pryles, p. 3. 
110 Ibid. pp. 3-4. 
111 Himpurna, paras. A-1-A-58. 
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142. Moreover, the Tribunal shall not award Claimant damages for an alleged loss of profits 

as their existence in the present case is speculative and uncertain. The cornerstone of 

recoverability of lost profits is whether they can be established with reasonable 

certainty. As observed by the tribunal in Amoco International Finance: 

"[…O]ne of the best settled rules of the law on international 

responsibility of [s]tates is that no reparation for speculative or 

uncertain damage can be awarded."112 

143. When deciding whether the claim for lost profits complies with the reasonable certainty 

standard, tribunals require sufficiently long record of profitability. Where a claimant 

fails to provide such record of profitability, arbitrators are rejecting claims for lost 

profits. The same was noted in Ripinsky/Williams113 when commenting the decision in 

Metalclad, where it was held: 

"Where the enterprise has not operated for a sufficiently long time to 

establish a performance record or where it has failed to make a profit, 

future profits cannot be used to determine going concern or fair market 

value."114 

144. When considering a period of profitability of a business that would be sufficient in order 

to award damages for the lost profits, for example, the tribunal in SPP115 rejected a 

projection of lost profits almost 20 years into the future on the basis of the past 

profitability of little more than a year. Another tribunal in Tecmed116 held that two years 

of business operation is insufficient period for determining cash flow projections for the 

following 15 years. Finally, in AIG117, the tribunal held that in case of conducting a 

business only for little more than four and a half years, such a short period must be 

deemed to provide an insufficient basis for projecting future profits. 

145. Compared to the case at hand, Claimant's first solar project, Alpha, became operational 

as of 1 January 2010.118 It's second and so far the only finished project, Beta, became 

operational as of 30 January 2011.119 As Claimant's dataset provides for historic records 

                                                 
112 Amoco International Finance, para. 238. 
113 Ripinsky/Williams, p. 281. 
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of profits and losses only up to year 2011,120 it is evident that Claimant's Expert has 

based projections of future income only on one year of historical data. Furthermore, as 

to Alpha, the project was operating at a heavy loss.121 Regarding Beta, as data provided 

by Claimant ends in 2011, the year when Beta became operational, there is no evidence 

proving its profitability. 

146. Taking into account these relevant data, one can easily see that Claimant has not 

submitted evidence proving at least a single year of profitability of its solar power 

business. Following the reasoning stated above, Claimant is not entitled to receive 

damages for the loss of profits. 

B. Alternatively, the quantum of damages claimed shall be significantly 

decreased 

147. If the Tribunal decides that Claimant is entitled to receive damages regardless of the 

aforementioned, the same reasons shall provide grounds for considerable reduction of 

quantification as presented within Claimant's Expert Report. 

148. Furthermore, apart from issues regarding the type of Claimant's business making it 

inappropriate to quantify damages by reference to the Investment Expenditure, and 

except the fact that Claimant's business lacks any profitability history which makes the 

whole claim for lost profits highly uncertain and speculative, below are stressed other 

serious shortcomings in Claimant's Expert's calculations. These provide basis for 

significant reduction of the quantum of damages claimed. 

i. Claimant has omitted its duty to mitigate the loss 

149. If the Tribunal decides to award Claimant damages for alleged loss of profits, such a 

remedy shall be decreased to the extent Claimant has failed to perform its duty to 

mitigate the losses, as it is proven below. 

150. Even though the BIT does not expressly provide for this duty, it was recognized within 

the arbitral practise to be part of international law and applied in investment disputes. 

For example, the tribunal in Middle East Cement noted that duty to mitigate the losses is 

                                                 
120 Annex No. 9, Vasiuki LLC Dataset, tab 2. 
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"[…]considered to be part of [g]eneral [p]rinciples of [l]aw which, in 

turn, are part of the rules of international law which are applicable in 

the dispute[...]."122 

151. The existence of this loss was upheld by the subsequent tribunal decisions. For example, 

the tribunal in General Electric Company held that the claimant "[…]was indeed 

obligated to mitigate its damages[…]."123 Similarly, in World Farmers Trading the 

tribunal explicitly recognized legal obligation on the part of the claimant to mitigate its 

damage.124 As to the burden of proof, in Ram International Industries, it was held that 

the claimant was under a duty to mitigate its losses and was required to submit the 

evidence of the steps taken to mitigate.125 

152. In the present case, putting aside claims for damages for the Investment Expenditure 

and the alleged losses with respect to the 60 Projects which are addressed in separate 

sections below, Claimant is under a duty to mitigate its losses resulting from the alleged 

loss of profits or at least failed to provide any evidence proving its attempt to do so. 

Claimant omitted to comply with this duty in two different ways. 

153. Firstly, sales of energy produced by Claimant's projects are not restricted to be carried 

out under the terms of the LRE or the RSPS. Such energy can be sold under different 

prices than prescribed by the FIT to other entities than state.126 However, Claimant has 

failed to do so or at least has not submitted any evidence proving its attempt. This 

approach would be complying not only with a duty to mitigate the losses, but also with 

any responsible business management aiming at diversification of risks. 

154. Secondly, Claimant has failed to mitigate its losses by projecting lost profits too far into 

future. Lost profits cannot be projected into long-term or generally for a whole period of 

a life of a contract or a licence granted, since, as was noted by Ripinsky/Williams: 

"[…A] claimant […]is presumed to mitigate [its] loss by investing the 

awarded amount of compensation […] and earning profits 

elsewhere."127 
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155. Following this reasoning, when awarded the amount of damages sought, Claimant is 

able to take the profit, and re-invest it again much earlier than after 12 years of the 

lifetime of the FIT to which it is entitled under the respective  licences. This approach 

leaves Claimant better off with finding of the breach and puts it in a better position than 

if the breach had not occurred. Such a situation would be tantamount to the unwanted 

state of over-compensation. 

156. Therefore, by not attempting to sell the energy produced to non-state entities under 

different prices and by projecting an alleged lost profits too far into future, Claimant has 

failed to comply with it's to duty to mitigate the losses. To this extent, the amount of 

damages claimed shall be decreased. 

ii. Quantification of loss with regard to Alpha is based on speculations 

157. Apart from the issues with the lack of the earnings history and Claimant's failure to 

perform its mitigation duty, there are other serious shortcomings in Claimant's quantum 

of damages sought. These are making the whole quantum as to Alpha highly uncertain 

and speculative. 

158. As was already stressed by Respondent's Expert, Alpha was facing serious construction 

and performance problems.128 Especially, initial capacity was 12.1 % as a compared to 

designed capacity of 21 %.129 Claimant has recorded improvement of initial capacity at 

a rate of 2,2 % between the years 2009-2010,130 however, here the record ends.131 Still, 

Claimant is projecting that the improvement of capacity will continue at a rate of 2.2 % 

per year up to design capacity of 21 %132 failing to provide any evidence for such a 

speculation. 

159. As the parameter of capacity is a decisive factor for calculation of operation hours and, 

subsequently, together with FIT for projection of expected revenues,133 Claimant's 

quantifications remain highly uncertain and speculative. 
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160. Therefore, in accordance with the standard precluding reparation for such ill-supported 

claims, Claimant's quantum of damages with regard to Alpha shall be accordingly 

decreased. 

iii. Quantum of damages sought with respect to the Investment Expenditure 

shall be decreased significantly 

161. If the Tribunal disregards reasons as addressed above for not awarding damages for the 

Investment Expenditure given the type of Claimant's business, the quantum as presented 

by Claimant shall be substantially decreased. 

162. Firstly, Claimant argues that the Investment Expenditure has been wasted. However, 

there are no grounds for such a contention. There is no harm done on particular items 

included in the Investment Expenditure. Furthermore, it follows from the list of 

expenses already incurred134 and from Claimant's projections of required expenses for 

the construction of each solar installation135 that as to the 12 Projects, Claimant has 

already completed approximately 85 % of its expenditure program.136 

163. Therefore, even at this point, Claimant is perfectly capable to complete the 12 Projects. 

Thus the Investment Expenditure could not be deemed wasted and Claimant should not 

receive any damages. 

164. Secondly, even if the Tribunal decides that the Investment Expenditure was negatively 

affected or should have been deemed wasted, the amount of damages shall be still 

reduced as addressed below. 

165. Claimant argues that the equipment, or more precisely photovoltaic panels,  included in 

the Investment Expenditure relating to the 12 Projects has lost value as a result of 

Respondent's actions. However, these contentions are unsupported, as Respondent has 

not caused the diminution in value of the photovoltaic panels. 

166. First of all, it needs to be stressed that Claimant has not submitted any evidence proving 

the alleged loss with respect to photovoltaic panels. However, even if the loss in value 

of the photovoltaic panels would be found, it would be caused by the development of a 

“ground breaking technology” making it dramatically cheaper to construct power plant 

                                                 
134 Kovič-Annex 2. 
135 Kovič-Annex 4, p. 1. 
136 This calculation disregards financing costs. 
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facilities and thereby significantly increasing returns on investment in the solar power 

sector;137 not by Respondent's actions. In other words, arrival of the new technology in 

the market resulted in impairment in value of the older one. Therefore, quantum of 

damages sought with respect to the Investment Expenditure shall be decreased by the 

value of the photovoltaic panels. 

167. In any case, if the Tribunal holds Respondent liable for the losses relating to the 

Investment Expenditure including photovoltaic panels, it shall be found that Claimant 

has omitted its duty to mitigate the losses. 

168. Respondent reiterates that Claimant is in accordance with practise of international 

tribunals under the duty to mitigate its losses. Claimant could have easily done so by 

selling the land acquired or using it for other purposes.138 The same applies for 

photovoltaic panels. If Claimant considered that it is not interested in completing these 

additional 12 Projects, it could have dispose of the panels or of the uncompleted project 

as a whole. 

169. As Claimant failed to comply with its mitigation duty the amount of damages sought 

shall be reduced accordingly. 

iv. As to the 12 Projects, Claimant is not entitled to damages for the lost 

profits 

170. If the Tribunal considers the alternative claim for the lost profits with respect to 

the 12 Projects as presented by Claimant's Expert within second head of damages, 

Respondent further provides reasons for not awarding damages with this regard. 

171. Apart from the issues with the lack of profitability as already addressed above, since the 

12 Projects have not even been completed, here, the issue with uncertainty and 

speculation with quantification of the lost profits is even more critical. 

172. It needs to be stressed again that the tribunals treat a sufficiently long period of 

profitability as best evidence establishing lost profits.139 Therefore, in the absence of 

any other evidence, in case where an investment project is not completed, lost profits 

shall not be awarded.  

                                                 
137 SoUF, p. 22, para. 25. 
138 PO 3, para. 17. 
139 Ripinsky/Williams, p. 287. 
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173. This reasoning was upheld in Autopista where the tribunal rejected claimant's cash flow 

projections on the grounds that the investment was not completed and the business did 

not start operations; claim for lost profits was thus dismissed. Moreover, the tribunal has 

rejected to award damages for lost profits even though the cash flow projections were 

agreed between the parties to the dispute in advance and formed a part of the 

agreement.140 Following these reasons, the claim for the lost profits shall be rejected in 

the present case as well. 

174. However, even if the Tribunal decides that lost profits with respect to the 12 Projects 

shall be awarded, the amount of damages sought shall be decreased. Besides the other 

errors committed by Claimant's Expert with regard to quantification of the lost profits, 

Respondent addresses another important issue below. 

175. As was already calculated above with respect to the first alternative claim within the 

second head of damages, Claimant has so far finished approximately 85 % of its 

expenditure program. As profits amount to revenues after deductions of costs, all 

expenses that still need to be incurred in order to finish the 12 Projects have to be 

included in the quantification of the lost profits. Therefore, the amount of damages shall 

be further reduced by the remaining 15 % of costs that still need to be spend as regards 

the 12 Projects. For these reasons, quantum of damages to be awarded shall be reduced 

accordingly. 

v. Claimant is not entitled to damages with respect to the 60 Projects 

176. The Tribunal shall not award damages for an alleged loss of profits as the claim is 

wholly speculative and ill-supported. 

177. As was already stated, tribunals reject to award damages in the absence of the sufficient 

evidentiary support and when the respective investment is not completed. As to 

the 60 Projects, apart from the witness statement produced,141 Claimant has failed to 

provide sufficient evidence. Furthermore, Claimant has not even started either with their 

construction or with incurring costs necessary for their construction. 

178. Despite these facts, if the Tribunal considers awarding Claimant damages at least for the 

loss of business opportunity, the claim shall be still dismissed. 

                                                 
140 Autopista, paras. 354-358. 
141 SoUF, para. 28. 
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179. Under this concept the tribunal in Sapphire awarded the loss of business opportunity 

under an oil concession agreement which was breached during an early stage of 

exploration and before any drilling, extraction or sale took place. No oil had been 

discovered yet. However, when the contract was breached, Claimant had already 

invested substantial sum of money and began works in order to find oil. According to an 

expert report, there was a very strong chance that deposits of commercially workable oil 

existed in the concession area. Furthermore, according to the said expert in the best 

scenario the claimant would have made USD 46 million. Taking into account described 

circumstances and all surrounding risks, the tribunal, applying a heavy discount on the 

projected lost profits, awarded a sum of USD 2 million as damages for the loss of 

business opportunity.142 

180. Compared to the case at hand, even if the Tribunal considers awarding damages for the 

loss of business opportunity, following facts need to be taken into consideration. There 

is no such "a very strong chance"143 that Claimant would have actually constructed the 

60 Projects. The witness statement produced is the only indication that there might have 

been prospectively an intention to build a project of similar parameters. 

181. However, up to date, Claimant has neither incurred any expenses nor any preparations 

with this respect had begun. These facts constitute a significant difference as compared 

to the above described case in which the concept of the loss of business opportunity was 

applied. 

182. Therefore, Claimant shall not be held entitled to receive damages for the loss of 

business opportunity. Nevertheless, even if the Tribunal decides to award such damages, 

the amount awarded shall be heavily reduced as compared to the amount claimed. 

C. Claimant's cost of equity shall be used as the appropriate discount rate  

183. In order to determine the net present value of the alleged lost profits Claimant's Expert 

suggested to use Claimant's WACC as the appropriate discount rate. However, such a 

rate is inappropriate with respect to the type of Claimant's business. Claimant's cost of 

equity shall be rather used instead. 

                                                 
142 Sapphire, para. 156. 
143 Ibid. 
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184. Apart from investments into liquid assets such as shares, Claimant's business is highly 

illiquid. This is particularly true with respect to the new technology developed on the 

market with photovoltaic energy. As was addressed above, as a result of this 

development, photovoltaic panels, being core of its business, lost its value. Thus, 

Claimant's business cannot be easily sold without a substantial loss in value. 

185. Given the specifics of investments in photovoltaic power facilities and Claimant's 

investment particularly, investment value shall be used when determining the value of 

Claimant's business. Investment value, as opposed to a market value, is the value of a 

property to a particular investor. It is a subjective expression of value connecting 

specific property with a specific investor and with specific investment goals or criteria. 

It´s use is suitable especially where it is hard to establish a market value of an 

investment and is thus appropriate in the present case. 

186. Therefore, required return on investment shall be assessed from the perspective of the 

particular investor, i.e. Claimant; not from a market point of view. Required return on 

investment is in such a case the rate at which Claimant is willing to borrow its equity. It 

is thus the rate which at the same time presents the risk Claimant has to undertake with 

respect to its property. 

187. Therefore, Claimant's cost of equity shall be used as the rate at which future earnings 

are to be discounted to establish the net present value of the alleged loss amount. 
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REQUEST FOR RELIEF  

 

On the basis of the arguments and submitted proofs, Respondent hereby respectfully requests 

the Tribunal to: 

1. find that the Tribunal has no jurisdiction over the dispute and/or that the Claimant's 

claims are not admissible; 

2. find that Respondent accorded Claimant fair and equitable treatment and therefore has 

not violate the protections under the BIT; 

3. reject Claimant's request for restitution; 

4. find that Claimant is not entitled to any damages or significantly reduce the amounts 

claimed;  

5. order Claimant to pay all costs incurred in connection with these arbitration 

proceedings, including the costs of Respondent's legal representation; and 

6. order any other relief the Tribunal deems appropriate. 

 

 

Respectfully submitted on 26 September 2015 

by 

 

 

Team Cancado 

 

on behalf of Respondent, Republic of Barancasia 

 

 

 

 

 


