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STATEMENT OF FACTS 

 

1. In this dispute, Respondent is the Republic of Barancasia (“Barancasia”). Claimant is 

Vasiuki LLC (“Vasiuki”), an investor incorporated under the laws of the Federal Republic 

of Cogitatia (“Cogitatia”). Vasiuki engages in development, construction and operation of 

energy facilities.  

2. On 31 December 1998, Barancasia and Cogitatia concluded an Agreement for the 

Promotion and Reciprocal Protection of Investments (“Barancasia-Cogitatia BIT”).  

3. Barancasia is a rapidly developing country where wide range of social economic reform is 

being made.  

4. In its initial stage, Vasiuki’s operations were mainly centered on small gas turbine and wind 

turbine installations. For the first for years from its incorporation, Vasiuki operated as a 

turnkey provider of engineering and plant construction.  

5. On 1 May 2004, Barancasia and Cogitatia both joined the European Union (“EU”). From 

this point, Barancasia reviewed its Intra-European Union bilateral investment treaties 

(“Intra-EU BITs”) and concluded that they have all become obsolete. On 15 November 

2006, Barancasia announced publicly its intention to terminate its Intra-EU BITs. On 11 

December 2006, the government of Barancasia formally resolved to terminate all Intra-EU 

BITs.  

6. Barancasia made various efforts to meet the high level of EU climate and energy targets, 

and to procure enough energy supply. One of them was to promote renewable energy 

sources, and provide incentives in a legislative aspect.  

7. On 29 June 2007, Barancasia notified Cogitatia in written form its intention to immediately 

terminate the Barancasia-Cogitatia BIT. As a reply, the Minister of Foreign Affairs of 

Cogitatia officially confirmed the notification to terminate the Barancasia-Cogitatia BIT. 

Then, on 28 November 2008, Barancasia removed the BIT from its Ministry of Finance 

website, specifically the section showing valid and binding international agreements.  

8. In May 2009, Vasiuki initiated an experimental project called “Alfa”. Although Alfa was 

connected to the grid, it turned out to be a failure, generating heavy losses for Vasiuki.  
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9. In May 2010, Barancasia adopted the Law on Renewable Energy (“LRE”), which aimed 

at promoting the development of renewable energy technology. The LRE provided that 

renewable energy sources shall be incentivized by state measures until the share of 

electricity generated from renewable sources amounts to no less than 20 percent as 

compared with the country’s gross consumption of energy. 

10. The LRE also state that renewable energy sources would be encouraged through fixed feed-

in tariffs (“FIT”). The specific rate was to be determined by the Barancasian Energy 

Authority (“BEA”). The LRE was implemented through the Regulation on the Support of 

Photovoltaic Sector (“Regulation”). The Regulation stated various factors which should be 

considered in calculating the FIT. 

11. On 1 July 2010, the BEA announced the fixed FIT as 0.44EUR/kWh. The calculations of 

the BEA were based on the premise that the rate of return on investment of licensed 

renewable energy projects should be 8%. 

12. Vasiuki applied for a license for the Alfa project, but the BEA denied this request because 

the fixed FIT was only available for new projects. However, Vasiuki obtained a license for 

its Beta project.  

13. During 2011, an innovative new technology was developed which rendered the production 

of solar panels considerably cheaper. This change dramatically increased the profitability 

of photovoltaic projects, thereby inducing numerous investors to invest in the sector. As a 

result, a total of 7000 applications were submitted to the BEA. Along with the rush of 

investments, Vasiuki also decided to expand its investment and initiated 12 more projects.  

14. From the beginning of 2012, the Government of Barancasia recognized that a “solar bubble” 

has been formed. The media also highlighted on how the solar investors are abusing the 

subsidy scheme and earning undue profits.  

15. Barancasian officials stated that the current support system was unstainable, and that it was 

impossible to connect 7000 new users to the grid. Furthermore, the energy support system 

was financed by the state budget. If all new applications were approved, the total solar FIT 

scheme would cost up to 15% of total state revenue. The number is higher than the financial 

allocation to the Barancasian educational system.  
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16. Furthermore, Barancasia could not borrow the necessary amount of money to maintain the 

system from outer sources, because it would result in Barancasia violating the EU-

mandated borrowing limits. 

17. In an interview on 5 May 2012, the Barancasian Prime Minister announced that the 

Government of Barancasia successfully terminated all of its Intra-EU BITs. Cogitatia did 

not object to this announcement.  

18. In June 2002, outraged teachers organized national strikes demanding an increase of 

salaries and educational funding. The protesters claimed that the teachers of Barancasia 

deserved better treatment than solar panel investors. The protests received overwhelming 

public support, and the Government of Barancasia promised that it would review its 

legislation. 

19. In November 2012, the Barancasian Parliamentary Energy Committee held private 

hearings with invited stakeholders from the industry. They presented testimony on the 

proposed amendment on Article 4 of the LRE which states that the BEA may review 

annually the FITs in adjustment to the costs of the best available technology. 

20. Accordingly, on 3 January 2013, the Barancasian Parliament adopted the amendment to 

the LRE. Subsequently, the BEA recalculated the FIT as 0.15EUR/kWh, applicable from 

1 January 2013.  

21. On 2 November 2014, Claimant commenced arbitration proceedings in the London Court 

of International Arbitration, and Respondent responded to it on 21 November 2014.  

 

  



４ 

 

ARGUMENTS 

ARGUMENT ON JURISDICTION 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS 

DISPUTE 

22. Claimant argued in its memorial that the Tribunal bases its jurisdiction on Article 8(5)(d) 

of the BIT. Respondent submits that the Tribunal does not have jurisdiction over this 

dispute because (A) the BIT has been terminated, and in the alternative (B) the BIT has 

become obsolete. 

 

A. The BIT has been terminated 

23. Respondent agrees with Claimant that the governing law in interpreting the BIT should be 

the Vienna Convention on the Law of Treaties (“VCLT”). Under Article 54 of the VCLT, 

contracting parties can terminate a treaty (a) in conformity with the provisions of the treaty, 

or (b) at any time by consent of all parties after consultation with the other Contracting 

States.  

24. Claimant alleges that the BIT was not successfully terminated because the notification sent 

by Respondent to Cogitatia is invalid, and there is no mutual consent between Cogitatia 

and Barancasia. 

25. Contrary to Claimant’s allegations, (i) the notification of termination is valid, and (ii) there 

was mutual consent between Cogitatia and Barancasia.  

 

i. The notification of termination sent by Respondent is valid 

26. Claimant argued in its memorial that, because Article 13(2) of the BIT provides that the 

initial validity period is ten years, any notification to terminate the BIT before the end of 

this period is invalid. 

27. Termination of international investment agreements before the end of the initial validity 
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period is possible. Article 54(b) of the VCLT clearly states that “at any time by consent of 

all parties”, a treaty can be terminated.  

28. Claimant’s argument is that the BIT regulates only about the termination “thereafter” the 

initial ten years period, and by agreeing to such language of the BIT, both parties waived 

its right to terminate the BIT at any time which is provided under the VCLT. 

29. This argument is unacceptable because the wordings of Article 13(2) of the BIT is not a 

manifestation of intention to limit the parties’ right to termination. First of all, the language 

of Article 13(2) of the BIT is commonly found in other bilateral investment treaties. 

Secondly, there exist precedents where BITs, which used the same wordings of Article 

13(2), have been terminated before the initial validity period.  

30. For example, the Agreement Between the Czech Republic and Malta for the Promotion 

and Reciprocal Protection of Investments (“Czech-Malta BIT”) Article 12(2) states as 

follows: 

“This Agreement shall remain in force for a period of ten years. Thereafter, it shall remain 

in force until the expiration of a twelve month period from the date either Contracting 

Party notifies the other in writing of its intention to terminate the Agreement.” 

31. The clause above has the exact same wordings of Article 13(2) of the Barancasia-Cogitatia 

BIT. Another example is the Agreement between the Czech Republic and the Italian 

Republic for the Promotion and Protection of Investments (“Czech-Italy BIT”). Article 

12(2) of the Czech-Italy BIT has the exact same language of the provision above.  

32. Therefore, Article 13(2) of the Barancasia-Cogitatia BIT is not a manifestation of intention 

to make an exception to the VCLT which states that the parties can terminate treaties “at 

any time.” Rather, it is only a duplicate provision from commonly made international 

investment agreements.  

33. Furthermore, the Czech-Malta BIT entered into force in 2003 and was terminated by 

consent in 2010, which is before the end of the initial validity period. This shows that 

regardless of the initial ten year period, successful termination through mutual consent is 

possible. For a termination of mutual consent to be possible, it is reasonable to infer that 

any notification that has been sent before the initial validity period is still valid.  
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34. As the notification sent by Respondent to Cogitatia is valid, it is groundless for Claimant 

to argue that since the notification is invalid, Cogitatia is not affected by it at all. As a 

matter of fact, by Cogitatia knowingly and intentionally confirmed the notification, thus 

confirming its validity.  

35. To clarify, Respondent is not submitting that its notification was sent following the second 

sentence of Article 13(2), which provides that the BIT will be in force until the twelve 

months period from the date of notification. Rather, Respondent submits that regardless of 

Article 13(2), it sent its notification to terminate the BIT pursuant to Article 54(b) of the 

VCLT. The notification and subsequent termination of the BIT was made independent of 

the provision of the BIT itself.  

36. In conclusion, the notification sent by Respondent is valid and therefore, has effect. 

ii. There was mutual consent to terminate the BIT 

37. On 28 September 2007, Cogitatia confirmed the notification sent by Respondent1. The 

meaning of this confirmation may not be equivalent to an explicit consent. However, the 

confirmation and Cogitatia’s subsequent non-reaction amounts to a tacit consent to 

terminate the BIT. 

38. The VCLT does not provide clearly on the form of consent. According to VCLT 

Commentary, as the language of Article 54(b) is not explicitly requiring a Parties to 

explicitly consent on termination, a tacit consent is also possible2. The VCLT Commentary 

does acknowledge that not all non-actions or subsequent conducts can be seen as tacit 

consent. Such actions or non-action must reach to a certain level where it could be deemed 

as a consent to an objective third party.  

39. In this case, not only did Cogitatia confirm the notification, but also it did not make any 

replies or comments when Respondent deleted the BIT from its Ministry of Finance 

                                                 

1 Uncontested Facts, para.10 

2 VCLT Commentary, p.458 
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website which shows enforceable and valid international agreements3. More importantly, 

when the Prime Minister of Barancasia publicly announced that all of Barancasia’s Intra-

EU BITs have been successfully terminated4, still Cogitatia made no response of objection 

or refute. 

40. Had it been the Government of Cogitatia’s intention not to terminate the BIT, it would have 

sent its rejection to the notification. At the point of receipt of notification to terminate, 

Cogitatia was ready to terminate the BIT, thus made no further comments about this matter 

in any form.  

41. Claimant is expected to argue will be that an absence of action or silence is not tantamount 

to an expressed consent or manifestation of intention. However, such allegation is 

unreasonable. Even if a silence for an immediate period after the notification may not be 

seen as a tacit consent, here in this case Cogitatia’s non response lasted for nearly 6 years. 

(i.e., from 29 June 2007 which is the date Respondent sent its notification to terminate, and 

to 5 May 2012 which is the date when the Prime Minister of Respondent announced the 

termination of all Intra-EU BITs). 

42. In short, there was mutual consent to terminate the BIT. 

 

A. The BIT has become obsolete 

43. Even if the Tribunal finds that the BIT has not been terminated through mutual consent, 

still the BIT cannot be grounds for the Tribunal’s jurisdiction because it has become 

obsolete. The term “obsolete” in this memorial is equivalent to “considered terminated” 

pursuant to Article 59 of the VCLT. 

44. According to Article 59(1) of the VCLT, “A treaty shall be considered as terminated if all 

the parties to it conclude a later treaty relating to the same subject-matter, and (b) the 

provisions of the later treaty are so far incompatible with those of the earlier one that the 

                                                 

3 Uncontested Facts, para.11 

4 Uncontested Facts, para.31 
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two treaties are not capable of being applied at the same time.” 

45. In the provision above, it is required that (i) the two treaties relate to the same subject-

matter, and (ii) the provisions of the two treaties are incompatible. 

46. The two treaties that is of the issue here is the BIT and the Treaty on the Functioning of the 

European Union (“TFEU”). 

i. The BIT and the TFEU deal with the same subject-matter 

47. Since both Cogitatia and Barancasia acceded to the EU in 2004, the two countries are 

bound by the EU legal order, namely the TFEU. 

48. Defining “same subject-matter” has not been resolved in a single way by precedents. 

Although the tribunal in the EURAM case successfully discussed this in its opinion5, still 

it failed to recognize that the TFEU and specific bilateral investment agreement is dealing 

with the same subject-matter. In its opinion, the EURAM tribunal held that “subject matter 

of a treaty is inherent in the treaty itself and refers to the issues with which its provisions 

deal, i.e. its topic or its substance.” It judged that the Austria-Czech BIT and the European 

Commission Treaty are not dealing with the same subject-matter since the former is about 

fostering international flows of investment by protecting the investors’ rights through, and 

the latter is about creating an internal market6. 

49. However, such view only takes into consideration a narrow aspect of each treaties. The 

essential nature of both the BIT and the TFEU is to promote foreign direct investment. 

Although they may differ in how they will accomplish such purpose, still it cannot be 

denied that they do indeed deal with a common subject or substance.  

50. The BIT’s purpose is to promote investment and capital flow between Cogitatia and 

Barancasia. In other words it is dealing with foreign direct investment between the two. 

On the other hand, Article 207 of the TFEU deals with the foreign direct investment among 

                                                 

5 EURAM, para.172 

6 Ibid, para.178 
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member states and external actions. 

51. This view is supported by the European Commission (“EC”) itself. In a most recent official 

statement, the EC asked its member states to terminate all Intra-EU BITs7, because they 

are in conflict with the TFEU.  

52. In short, the two treaties deal with the same subject-matter. 

ii. The provisions of the BIT and the TFEU are incompatible 

53. The BIT and Article 207 of the Treaty on the Functioning of the European Union (“TFEU”) 

are incompatible. Article 207 of the TFEU states that “the common commercial policy,” 

including foreign direct investment, “shall be based on uniform principles.” However, the 

provisions of the BIT, such as the right to fair and equitable treatment (Article 2(1)), full 

protection and security (Article 2(2)), and protection against expropriation (Article 5) 

extends beyond the protection granted under Article 207 of the TFEU. 

54. Therefore, the BIT cannot be grounds for jurisdiction to this Tribunal, and this case must 

be settled in the ECJ. 

  

                                                 

7 EC statement, 18 June 2015 
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ARGUMENTS ON MERITS 

 

II. RESPONDENT DID NOT VIOLATE THE FAIR AND EQUITABLE 

TREATMENT STANDARD 

A. Denial of license for the Alfa project was fair and equitable 

i. Denial of license for the Alfa project was not arbitrary 

55. The denial of license for the Alfa project falls well within the scope of administrative 

discretion. It was a decision that well reflected the legislative intention to provide 

incentives for subsequent photovoltaic development. Article 1.1 of the Republic of 

Barancasia Law on Renewable Energy (the “LRE”) states as follows: 

The aim of this Law on Renewable Energy (the “LRE”) shall be to ensure sustainable 

development of the use of renewable energy sources, promote further development and 

introduction of innovative technologies, taking particular account of the international 

commitments of the Republic of Barancasia. . . . 

56. Therefore, it is reasonable only to expect that incentives would not be provided to an 

existing project. This is supported by the fact all of the photovoltaic power plant, including 

the Alfa project, installed prior to the enactment of the LRE was not issued a license.8 

ii. Claimant did not have legitimate expectations for licenses of the Alfa 

project 

57. The Alfa project was defective and could not generate further development. Thus, it was 

unreasonable for Claimant to expect that licenses would be issued. The LRE Article 5 reads 

as follows: 

Existing capacity of electricity production from renewable energy sources may be 

                                                 

8 Procedural Order No 2 (“PO2”), para. 14. 
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developed or new capacity of electricity production from renewable energy sources at 

a new facility may be installed only upon obtaining a license from the BEA. 

This article suggests that no existing project shall expect a license from the BEA without 

further development which excludes the Alfa project from the subject. 

58. Article 3 of the Republic of Barancasia Regulation on the Support of Photovoltaic Sector 

states as follows: 

A renewable energy provider, upon obtaining a license for the development of existing 

or new Photovoltaic capacity, is entitle to the feed-in tariff calculated and announced 

by the BEA for the duration of the period specified by the LRE. 

59. Contrary to Claimant’s allegation, the focal point of this article is “the development” of 

existing or new Photovoltaic capacity. As it is clearly stated in Article 1 of the LRE, the 

purpose and aim of the law is to promote further development of renewable energy sources. 

Therefore, since the Alfa project hardly had any expectation for further development, the 

issuance of a license was denied. 

60. In addition, it is a mere subjective interpretation of Claimant to assume that the word 

“existing” in Article 3 of the Regulation covers all existing projects. It can be interpreted 

as “the existing projects but of no license by then” because there is no reason to reissue a 

license when they already have one. Therefore, the interpretation of the word “existing” 

may vary, and there has been no specific criteria disclosed. 

61. Furthermore, it is unreasonable for Claimant to expect Respondent to be the salvation of 

its failing project.  

62. Thus, Claimant did not have legitimate expectation for licenses of the Alfa project. 

iii. Respondent’s denial of a license did not fail to accord with transparency 

standard 

63. It is purely within Respondent’s discretion to decide which project shall be granted a 

license. Respondent selected those projects that showed most promising outcomes with the 
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same input which will coincide with the purpose and aim of the LRE by issuance of licenses. 

Respondent does not have any obligation to disclose all possible considerations when 

granting a license, and the specific criteria to accept a project and grant a license, under 

which the Alpha project was rejected, cannot be disclosed under “confidentiality 

obligations.”9 

64. Therefore, Respondent fulfilled the requirements for the transparency standard. 

 

B. The amendment of the LRE Article 4 complied with fair and equitable 

treatment standard 

i. Claimant did not have legitimate expectation about the LRE Article 4 

65. It is not reasonable to believe that the regulation would remain unchanged for 12 years 

without any stabilization clause. Thus, a reasonably informed business person should 

expect that laws can be amended as the circumstances change.  

66. Legitimate expectations cannot be solely the subjective expectations of the investor, but 

must be reasonable and based on an objective assessment of the circumstances. 10  In 

assessing the scope of legitimate expectations, the tribunal in Duke Energy held as follows: 

To be protected, the investor’s expectations must be legitimate and reasonable at the 

time when the investor makes the investment. The assessment of the reasonableness or 

legitimacy must take into account all circumstances, including not only the facts 

surrounding the investment, but also the political, socioeconomic, cultural and 

historical conditions prevailing in the host State. In addition, such expectations must 

arise from the conditions that the State offered the investor and the latter must have 

                                                 

9 PO2, para. 16. 

10 Eureko BV v. Slovakia, para. 249. 
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relied upon them when deciding to invest. 

67. Respondent has a sovereign right to develop its legal framework and, as noted by the 

Tribunal in AES v. Hungary, “a legal framework is by definition subject to change as it 

adapts to new circumstances day by day.”11 Therefore, the BIT is not a shield against any 

risks resulting from changes of the legal and business framework of the host state12.  

68. It is illegitimate for investors to expect that the taxation environment which they face at 

the time of their first investment will not be substantially altered with the passage of time 

and the evolution of events.13 

69. Furthermore, amending a legal framework as circumstances change is the core of state’s 

sovereignty, and thus amendment is internationally allowed without an explicit provision 

to make it possible. This is rather a subject of an opt-out system by stipulating a 

stabilization clause. 

70. The tribunal of Total SA v. Argentina held as follows: 

Accordingly, it is not correct to qualify and treat the TGN Licence provisions as 

stabilisation clauses agreed between Total and Argentina. Stabilisation clauses are 

clauses, which are inserted in state contracts concluded between foreign investors 

and host states with the intended effect of freezing a specific host State’s legal 

framework at a certain date, such that the adoption of any changes in the legal 

regulatory framework of the investment concerned (even by law of general 

application and without any discriminatory intent by the host State) would be 

illegal.14 

                                                 

11 AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, para. 9.3.29. 

12 Eureko BV v. Slovakia, para. 248. 

13 Paushok v. The Governemnt of Mongolia, para. 305. 

14 Total SA v. Argentina, para. 101. (“Total v. Argentina”) 
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71. In addition, arbitral tribunals have often stressed that “specific commitments” limit the 

right of the host State to adapt the legal framework to changing circumstances. 15 

Representations made by the host State are enforceable and justify the investor’s reliance 

only when they are specifically addressed to a particular investor.1617 

72. Hence, a mere legislative provision of fixed feed-in tariff rates cannot be considered as a 

stabilization clause. Since there is no stabilization clause in the LRE, Respondent never 

made any specific commitment not to amend the LRE for 12 years. 

73. Furthermore, the legitimate expectations of foreign investors cannot be that the State will 

never modify the legal framework, especially in times of crisis unless such modifications 

are unreasonable.18 The amendment of the LRE is reasonable because the annual return 

rate of 8 percent is still guaranteed thanks to the technological development and there were 

financial difficulties as well. The unpredictability of the solar energy industry must also be 

taken into consideration. 

74. Moreover, Claimant only obtained licenses on 1 July 2012, after the Government of 

Barancasia promised to review its legislation due to national strikes of teachers in June.19 

Hence, the Claimant was aware that the amendment of the LRE is possible. 

75. The legitimate expectation of Respondent should be balanced with Barancasia’s legitimate 

right to regulate domestic matters in the public interest. The tribunal of Saluka Investments 

BV v. The Czech Republic held as follows: 

No investor may reasonably expect that the circumstances prevailing at the time the 

investment is made remain totally unchanged. In order to determine whether 

                                                 

15 CMS Gas Transmission Company v. Argentina, para. 27. 

16 International Thunderbird Gaming Corporation v. Mexico, supra note 119, para. 147. 

17 Total v. Argentina, para. 119. 

18 Impregilo SpA v Argentina, para. 291. 

19 Statement of Uncontested Facts, para. 32-33. 
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frustration of the foreign investor’s expectations was justified and reasonable, the 

host State’s legitimate right subsequently to regulate domestic matters in the public 

interest must be taken into consideration as well.20 

76. Thus, it was not a legitimate expectation that Claimant believed the LRE would not be a 

subject to change for 12 years without a stabilization clause. 

ii. In any event, the amendment of the LRE was legitimate 

77. In any event, even if Claimant’s expectation that the feed-in tariff would not be amended 

for 12 years is legitimate, the amendment of the LRE was made within the scope of 

legitimate expectation. 

78. A key element of fair and equitable treatment that has been considered ‘an emerging 

standard of fair and equitable treatment in international law’ is a ‘stable framework for the 

investment.’21 

79. The calculations of the BEA when deciding the fixed feed-in tariff were based on the 

premise that the average annual return on investment for licensed renewable projects 

should be 8 percent.22 

80. The new feed-in tariff rate still guarantees the promised annual return on investment of 8 

percent. The calculation of the new fixed feed-in tariff was made on the original 

assumption that the average annual return on investment for licensed renewable projects 

should be 8 percent. Thanks to the ground-breaking 2011 technology, development costs 

of solar panels were substantially decreased.23  

81. Therefore, even if Claimant’s belief on the stability of the legal framework was a legitimate 

expectation, the amendment of the LRE was legitimate because it was within a predictable 

                                                 

20 Saluka Investments BV (The Netherlands) v. The Czech Republic, para. 305. 

21 Enron v. Argentina, para. 260. 

22 Statement of Uncontested Facts, para. 21. 

23 PO2, para. 27. 
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scope. 

iii. The amendment of the LRE followed due process 

82. Respondent held several hearings before amending the law and followed the orderly rules 

of revising process. Only the fact that the claimant was not invited to the hearings cannot 

be a clear evidence for a violation of due process. 

83. Claimant began monitoring the Barancasian legislative process even before Claimant made 

its first investment in Barancasia.24 Therefore, Claimant must have been aware of the 

upcoming amendment in energy sector. 

84. Moreover, Respondent is not obliged to inform each and every stakeholder know all 

available information. Respondent must not conceal legislative process – this is not an 

active obligation but a passive one. 

85.  In addition, absence of consultation with the industry, or even a sudden amendment does 

not constitute a breach of fair and equitable treatment. The tribunal of Paushok v. The 

Republic of Mongolia held as follows: 

In particular, it is said, the law was adopted in less than one week and no consultation 

took place with the industry. First of all, no evidence has been introduced to the effect 

that the Great Khural would have acted in contravention of any of its own rules in the 

adoption of the WPT Law. The short time it took to adopt the WPT Law and the alleged 

lack of consultation cannot either be used in support of an allegation of a breach of 

the Treaty. Legislative assemblies in all countries regularly adopt legislation within a 

very short time and, sometimes, without debates, especially if there is urgency and 

there is unanimity of views among parliamentarians.25 

                                                 

24 Statement of Uncontested Facts, para. 8. 

25 Paushok v. The Republic of Mongolia, para. 304. 



１７ 

 

86. In order to amount to a violation of the transparency standard, “any procedural irregularity 

that may have been present would have to amount to bad faith, a willful disregard of due 

process of law or an extreme insufficiency of action.”26 

87. Respondent has never intentionally excluded Claimant from getting information on the on-

going legislative process, and Respondent has made amendment with sufficient time and 

held several hearings to reflect the will of the stakeholders. 

88. Limitation of retroactive effect is universally applied to criminal law only. Thus, even 

though there is no legislative provisions in Barancasia which specifically allows retroactive 

laws, it is not legitimate to expect no laws shall have retroactive effect. In addition, there 

were other occasions when retroactive laws were passed in Barancasia, but none has ever 

been challenged.27 

89. Therefore, the amendment of the LRE was made following the rightful procedure. 

90. In conclusion, the amendment of the LRE Article 4 complied with fair and equitable 

treatment obligation. 

  

                                                 

26 Genia v. Estonia, para. 371. 

27 PO2, para. 20. 
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III. RESPONDENT’S ACTIONS ARE EXEMPTED AS THEY WERE 

NECESSARY 

A. Even though Respondent’s actions do not fulfill the requirements under Article 

25 of the ILC draft articles on state responsibility (“ILC Articles”), Respondent’s 

actions are exempted pursuant to Article 11 of the BIT 

i. Article 11 of the BIT is self-judging 

91. Article 11 of the BIT states as follows: 

Essential Security Interests 

Nothing in this Agreement shall be construed to prevent either Contracting Party from 

taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security. 

92. Contrary to Claimant’s allegation, the range of protection covered by Article 11 of the BIT 

is substantially different from Article 25 of the ILC Articles.  

93. While Article 25 of the ILC Articles requires strict criteria for Necessity defense, Article 

11 of the BIT is phrased in much more generalized terms.  

94. The phrase “necessary for” is absent from Article 11, unlike the common Essential Security 

Interests clause. This signifies the Parties’ intention to provide special protection in times 

of Emergency, more than what is allowed in Customary International Law as a Necessity 

Defense. 

95. By contrast, Article XI of the US-Argentine BIT provides as follows: 

This Treaty shall not preclude the application by either Party of measures necessary 

for the maintenance of public order, the fulfillment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the protection 
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of its own essential security interests.28 

96. Also, US Model BIT Article 18.2 states as follows: 

Nothing in this Treaty shall be construed: 

to preclude a Party from applying measures that it considers necessary for the 

fulfillment of its obligations with respect to the maintenance or restoration of 

international peace or security, or the protection of its own essential security interests. 

97. Both US-Argentine BIT and US Model BIT has the phrase “necessary for” in the provision, 

contrary to the BIT between Claimant and Respondent. Therefore, it is clear that the Parties 

intended to expand the bound of protection. As long as the purpose of the measure was to 

fulfill obligations of maintaining international peace and security, Respondent’s actions 

can be exempted pursuant to Article 11 of the BIT. 

98. The tribunal of CMS Gas Transmission Co. v. Argentina held as follows: 

In other terms the requirements under Article XI are not the same as those under 

customary international law as codified by Article 25, as the Parties in fact 

recognized during the hearing before the Committee. On that point, the Tribunal 

made a manifest error of law.29 

Even the requirements under Article XI of US-Argentine BIT is considered different from 

Article 25 of the ILC Articles, and thus, this precludes all doubts that Article 11 of the BIT, 

which provides even broader protection to Respondent, may not be invoke independently 

from the customary international law. 

99. Respondent, as a sovereign state, is in the best position to decide whether BIT Article 11 

can be invoked and what measures would be appropriate. 

                                                 

28 CMS v. Argentina, para. 332. 

29 CMS v. Argentina, Decision on Annulment, para. 130. 
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ii. The amendment was to fulfill its obligations with respect to maintenance of  

international peace and security 

100. The definition of “the maintenance of international peace or security” is not clearly 

stated in the BIT. Thus, it should be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms of the treaty in their context and in the light of 

its object and purpose (VCLT Article31.1). 

101. The “essential security interest” element encompasses economic and political interests, 

as well as national military defense interests.30 

102. Public order and national security exceptions have to be interpreted broadly in the 

context of Essential Security Article, including economic security and political stability.31 

103. EU law shall be taken into account in determining obligations under the BIT by Article 

31.3(c) which states as follows: 

There shall be taken into account, together with the context: 

Any relevant rules of international law applicable in the relations between the parties. 

104. Also, Article 10 of the BIT reads as follows: 

. . . nothing in this Agreement shall prevent either Contracting Party or any of its 

investors who own investments in the territory of the other Contracting Party from 

taking advantage of whichever rules are more favourable to his case. 

105. In accordance with the Treaty on the Functioning of the European Union (“TFEU”) 

Article 121, EU members are obligated to regard their economic policies as a matter of 

common concern and shall coordinate them with the Council. 

106. TFEU Article 126 states that member states shall avoid excessive government deficits 

                                                 

30 LG&E v. Argentine Republic, para. 217. 

31 Enron v. Argentina, para. 324. 



２１ 

 

and the Commission shall monitor the development of the budgetary situation and of the 

stock of government debt in the Member States with a view to identifying gross errors. 

107. In addition, TFEU Article 136 provides specific economic policy guidelines for the 

euro area to strengthen coordination and surveillance of budgetary discipline, in 

accordance with the relevant procedures from Articles 121 and 126. 

108. Protocol 12 of TFEU also stipulates the borrowing limit for member states. 

109. Furthermore, the Stability and Growth Pact, which is part of EU economic governance 

framework, is designed to ensure that members of the EU pursue sound public finances 

and coordinate their fiscal policies. 

110. Hence, Respondent is obliged to implement a fiscal policy that will prevent its 

government deficit and debt by the Stability and Growth Pact and TFEU. 

111. The amendment of the LRE was to prevent public financial crisis by complying with 

the EU-mandated borrowing limits and promote energy support system to be more 

sustainable for its energy security. According to the record, if all applications for feed-in-

tariff were approved, up to 15 percent state revenues would be diverted to finance solar 

feed-in-tariffs, a higher share than public financial allocations to Respondent's educational 

system.  

112. As an EU member state, Respondent’s economic and energy security cannot be 

considered separately from the international security of EU community. Exceeding EU-

mandated borrowing limits would result in excessive government deficit with much higher 

interest rate(Article 126(1) of TFEU), and this excessive deficit jeopardize not only 

Respondent’s economic standing(Article 126(1) of TFEU) but also that of other EU 

members as well. Thus, economic crisis and threat to renewable energy objectives of 

Barancasia were foreseeable. 

113. In contrast to what Claimant has insisted, the consequences that follow by the breach 

of the EU-mandated borrowing limits is also critical. Country becomes a subject to the 

Excessive Deficit Procedure, and this means that the country will be a subject to EU 

surveillance and must comply with EU decision on how to deal with the high debt. The 

country may be financially penalized if the country fails to make a satisfactory progress. 
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114. The fact that many other countries have exceeded the EU-mandated borrowing limits 

cannot be an excuse for Claimant. The countries that have exceeded the limit have been 

going through precarious times to prevent their economies from collapsing, and the world 

economy has also been affected by European economic crisis. If Respondent is coerced to 

exceed the EU-mandated borrowing limits, not only Barancasia’s economy but also global 

economy will be in danger. 

115. Therefore, there is no doubt that the purpose of preventing public financial crisis 

qualifies as the maintenance of international peace or security. 

 

B. Even if the Tribunal finds that Respondent has breached the BIT, Respondent’s 

actions are exempted under Article 25 of ILC 

116. The application of Article 25 of the ILC Articles is possible as well. Article 25 of the 

ILC Articles reads as follows: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State unless the act: 

(a) is the only way for the State to safeguard an essential interest against a grave and 

imminent peril; and 

(b) does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

(a) the international obligation in question excludes the possibility of invoking 

necessity; or 

(b) the State has contributed to the situation of necessity. 

117. Respondent was under a state of necessity which fulfilled all the requirements of 

Article 25 of the ILC Articles. 
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i. There was a grave and imminent peril against an essential interest of the 

State 

118. The amendment was made to calm the public financial crisis and political pressure. If 

all applications for feed-in tariff were approved, up to 15 percent of state revenues would 

be diverted to finance solar feed-in tariffs, a higher share than public financial allocations 

to Barancasia’s educational system.32 Considering the fact that only 8 percent of state 

revenues is allocated for the whole education sector, share of 15 percent of state revenues 

in the private energy sector is a serious imbalance.  

119. This may be less of a problem if Respondent has a capability to raise funds; however, 

Barancasia could not borrow the necessary amounts for the maintenance of the existing 

renewable energy support system and the guaranteed feed-in tariffs. In order to do so, 

Respondent has to exceed its EU-mandated borrowing limits for the relevant years. 

120. Therefore, it was inevitable for Respondent to amend the LRE within reasonable limits 

to prevent its economy from collapsing. Otherwise, it would have been a choice between 

either sacrificing the rights of Barancaisian citizens or going through economic chaos 

helplessly. 

121. As a precautionary measure, even though the tribunal finds that this was not grave 

enough to constitute an economic peril, there still was a serious political peril. 

122. In June 2012, outraged teachers of Barancasia organized national strikes demanding 

an increase of salaries and educational funding. The protesters argued that the teachers 

deserve better treatment than solar panels enjoyed overwhelming public support. It was 

clear that there was a social atmosphere complaining about ridiculous support in solar 

panels. Moreover, teachers’ strikes should be considered even more seriously since this is 

closely related to rights of education. While teachers are on strike, the students suffer 

deprivation of the rights of education regardless of their will. 

123. Thus, contrary to Claimant’s allegation, this situation cannot be considered as no 

                                                 

32 Statement of Uncontested Facts, para. 29. 
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violent acts. This is much more serious than physical violence. What we should consider 

as a peril is violations of human rights. 

124. In conclusion, it is unquestionable that there was a grave and imminent peril.  

ii. This act did not impair Claimant’s essential interest 

125. Thanks to the technological innovation of solar panel, profitability of Claimant was 

hardly impaired, even after the amendment of the LRE. 

126. The change of the feed-in tariff may seem to be drastic only by its number; however, 

the feed-in tariff was only changed in the range which can guarantee the promised profit 

of 8 percent. 

127. Claimant’s minor loss in expected profit can be shortly recovered from the 12 other 

projects in the near future. If, however, Respondent has to push ahead the original rate of 

feed-in tariff, Respondent’s financial stability, the rights of Barancasian citizens, and 

potential to prosper will be sacrificed. There is no doubt that Respondent’s national 

interests outweighs Claimant’s little loss of expected profit which is entailed by excessive 

approval of licenses. 

128. Therefore, the amendment of the LRE did not impair Claimant’s essential interest. 

iii. Amending the LRE was the only means 

129. Respondent could not borrow more capital without exceeding EU-borrowing limits 

which will generate fatal consequences to not only domestic but also global economy.  

130. It was also impossible to maintain the system domestically because it was impossible 

to allocate more state revenues as excessive portion of state revenues in the solar energy 

feed-in tariff was the cause of the peril. 

131. Other alternatives were also practically impossible. Depriving already issued license 

would not have been legitimate. Discriminating newcomers by suddenly changing the 

standard to issue a license would be a breach of fair and equitable treatment as there would 

have been no time to announce the change and follow due process since the economic crisis 

was on the verge. 
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132. Furthermore, the tribunal of LG&E v. Argentina case held as follows: 

In this circumstances, an economic recovery package was the only means to respond 

to the crisis. Although there may have been a number of ways to draft the economic 

recovery plan, the evidence before the Tribunal demonstrates that an across-the-

board response was necessary, and the tariffs on public utilities had to be 

addressed.33 

Hence, “the only means” does not necessarily mean that it was physically the only means 

possible. Even the State may have a number of possible alternatives to respond to the crisis, 

it may be accepted as a legitimate way, considering circumstances. 

133. Thus, the only choice Respondent had was to amend the LRE. 

iv. Respondent has not contributed to the occurrence of the state of necessity 

134. Contribution must be sufficiently substantial and not merely incidental or peripheral.34 

135. The development of the groundbreaking technology decreased the price of solar panels 

dramatically, and as a consequence, there was a sudden increase in application and a rise 

of solar bubbles. 

136. Contrary to Claimant’s allegation, the reason why Respondent issued licenses to 

investors was because Respondent was obliged to meet ambitious EU climate and energy 

targets.35 The target was to increase the share of electricity generated from renewable 

sources amounts to no less than 20 percent as compared with the country’s gross 

                                                 

33 LG&E v. Argentina, para. 257. 

34 James Crawford, p.185 

35 Statement of Uncontested Facts, para. 7. 
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consumption of energy.36 

137. In conclusion, Respondent did not contribute to the occurrence of the state of necessity. 

  

                                                 

36 Article 2 of the LRE 
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IV. EVEN IF THE TRIBUNAL FINDS RESPONDENT LIABLE, THE 

TRIBUNAL SHOULD NOT RENDER A REMEDY OF SPECIFIC 

PERFORMANCE 

138. The award of specific performance cannot be granted unless either Contracting Party 

is in the event of war or other similar events according to Article 4 of the BIT which states 

as follows: 

Where investments of investors of either Contracting Party suffer losses owing to war, 

armed conflict, a state of national emergency, revolt, insurrection, riot or other similar 

events attributable to authorities in the territory of the other Contracting Party, such 

investors shall be accorded by the latter Contracting Party treatment as regards 

restitution, indemnification, compensation or other settlement, not less favourable 

than that which the latter Contracting Party accords to its own investors or to investors 

of any third State. 

139. Thus, since Claimant was not in the event of war or other similar events, Claimant has 

no legal basis for requesting the award of specific performance. 

A. The award of rescinding the amendment of the LRE should not be granted  

i. The award of rescinding the amendment interferes Respondent’s 

sovereignty 

140. According to the tribunal of LG&E v. Argentina, compelling a State to annul or enact 

legislative and administrative measures infringes the State’s sovereignty. The tribunal held 

as follows: 

The judicial restitution required in this case would imply modification of the current 

legal situation by annulling or enacting legislative and administrative measures that 

make over the effect of the legislation in breach. The Tribunal cannot compel 
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Argentina to do so without a sentiment of undue interference with its sovereignty.37 

141. Thus, granting the award of specific performance will infringe Respondent’s 

sovereignty. 

ii. Repealing the amendment is materially impossible to enforce 

142. When the circumstances in the case render it materially impossible to implement a 

remedy of specific performance, the request for specific performance should be denied 

even though specific performance may be permissible in principle.38 

143. If the award of specific performance is granted and the amendment of the LRE is 

rescinded, Respondent has to borrow a huge sum of money to maintain the pre-existing 

energy support system and as a result, will exceed the EU-mandated borrowing limits. As 

a consequence, Respondent will suffer not only economic crisis but also political disorder. 

144. A State responsible for an internationally wrongful act is under an obligation to make 

restitution only to the extent that restitution is not materially impossible.39 

 

B. The award of paying the previous feed-in tariff rates for 12 years is not 

appropriate 

i. The specific performance remedy that Claimant is asking for is not the only 

means to indemnify Claimant’s losses 

145. The promised performance of guaranteeing the feed-in tariffs was in the form of 

monetary support. Hence, there would be no difference whether Claimant receives the 

amount of loss that Claimant claims in the form of monetary compensation or feed-in tariff. 

                                                 

37 LG&E v. Argentina, para. 87. 

38Al Bahloul v. Tajikistan, para. 63. 

39 Responsibility of States for Internationally Wrongful Acts Article 35(a) 
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146. Therefore, monetary compensation is more than enough to recover Claimant’s losses 

and guarantee Claimant’s original expectations. 

ii. Guaranteeing Claimant EUR 0.44/kWh feed-in tariff will force Respondent 

to infringe the Most-Favored-Nation Treatment obligation and fair and 

equitable treatment obligation to other investors 

147. Respondent will have no choice but to infringe the legal responsibilities obligated by 

other contracts if the Tribunal orders Respondent to pay the EUR 0.44/kWh of feed-in tariff 

to Claimant. 

148. It is because most of the contracts between Respondent and investors contain the clause 

of Most-Favored-Nation. Thus, Respondent should treat investors from other countries in 

a manner that is not less favorable than that which it accords to investments and returns of 

its own investors or to investments and returns of investors of any third State, whichever 

is more favorable. 

149. In addition, it will eventually end up in violating Fair and Equitable Treatment in 

relation to other investors.  

150. The award may be refused if the competent authority in the country where recognition 

and enforcement is sought finds that the recognition or enforcement of the award would be 

contrary to the public policy of that country.40 

151. Since the question of life and death of Respondent’s economy is at stake, the 

amendment of the LRE falls under public policy. 

iii. Rendering restitution will result in severe disproportionality 

152. In order not to violate Most-Favored-Nation obligation and fair and equitable treatment 

obligation, Respondent In order not to violate the obligations above, Respondent will be 

obliged to pay the fixed feed-in tariff of EUR 0.44/kWh to approximately 7000 projects. 

This would be impossible unless Respondent exceeds EU-borrowing limits or divert more 
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State revenues to renewable energy sector, which is also impossible due to inner repulsion. 

153. On the other hand, there is no significant benefit to Claimant by rescinding the 

amendment of the LRE instead of receiving monetary compensation. 

154. Hence, there is a grave disproportionality between the burden that Respondent has to  

iv. Respondent has to pay more than Respondent’s liability 

155. Article 35(b) of Responsibility of States for Internationally Wrongful Acts states as 

follows: 

Restitution 

A State responsible for an internationally wrongful act is under an obligation to 

make restitution, that is, to re-establish the situation which existed before the 

wrongful act was committed, provided and to the extent that restitution: 

(b) Does not involve a burden out of all proportion to the benefit deriving from 

restitution instead of compensation. 

Thus, Respondent is not liable for the loss generated by Claimant’s negligence. 

156. Claimant also contributed to enlarging the losses by not reacting flexibly to the 

legislative changes even though Claimant was aware of changes in circumstances. Vasiuki 

began monitoring the Barancasian legislative process and researching photovoltaic solar 

vendors since 200741, and the local media regularly highlighted the excessive profits of the 

solar bubbles.42 Therefore, Claimant’s negligence should be considered when assessing 

the amount of Respondent’s liability.  

157. The remedy of specific performance, however, precludes the possibility of adjustment 

                                                 

41 Statement of Uncontested Facts, para. 8. 

42 Statement of Uncontested Facts, para. 28. 
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reflecting each parties' responsibility. Thus, restitution must not be granted. 
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V. IN ANY EVENT, CLAIMANT’S CALCULATION FOR COMPENSATION 

IS INACCURATE AND MUST BE REVISED 

158. As a precautionary measure, even though the tribunal finds that Respondent has 

violated Article 2 of the BIT, Claimant’s calculation for compensation is based on incorrect 

assumptions. 

 

A. Damages of the Alfa project is not a subject to any compensation 

159. A license was never granted to the Alfa project. Thus, Respondent is not liable for any 

loss of the Alfa project. 

160. Thus, the Alfa project is not a subject to any compensation. 

161. Even if the Tribunal were to find that the Alfa project should have been given a license, 

still there is a problem with Professor Kovič’s calculation. First, more than 50 percent of 

extra cost was generated in construction cost. Expected project cost was EUR 123,000, but 

it actually generated the cost of EUR 187,550. Second, the performance was much poorer 

than projected. The expected capacity was 21.0 percent while the actual capacity achieved 

was 12.1 percent which is almost half of what was expected. 

162. Therefore, the compensation for the Alfa project should be drastically curtailed 

considering the factors that Professor Kovič excluded. 

 

B. The cost of equity should be used as a discount rate when calculating the 

compensation on the Beta project instead of WACC  

II. The calculation by the Claimant is misleading because it is based on a wrong discount rate. 

III. Cash flows to equity should be discounted by the cost of equity, instead of WACC. Using 

WACC as the discount rate for future cash flows is appropriate only when the proposed 

investment is similar to the firm’s existing activities.  

IV. It has only been three years since Claimant succeeded for the first time in the Beta project. 

In addition, contrary to Claimant’s allegation, photovoltaic project is not Claimant’s core 
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business. Before Respondent enacted the LRE, Claimant saw no future in the Alfa 

project.43 It is not persuasive that a business which Claimant heavily relied its fate on 

government subsidies is Claimant’s core business. 

V. Thus, the correct discount rate should be the cost of equity, 12 percent. 

 

C. Respondent is not liable for the cost of land plots, photovoltaic panels and 

related equipment, the so called “wasted investment” 

VI. The land plots acquire by Claimant for development of 12 more photovoltaic projects are 

not wasted but still valuable. The price of the land plots is now 10 percent higher than when 

it was bought, and they may be used for other projects. 

VII. Moreover, Claimant has continued to develop the 12 power plants, and thus, the “wasted 

investment” is not wasted but is functioning. 

VIII. Therefore, the “wasted investment” should be excluded from the calculation of the 

compensation. 

 

D. Calculations of the 12 other projects and follow-on installations are far-fetched 

IX. Forecast of the cash flow of 12 other projects proposed by Claimant is too optimistic. 

Claimant used the only successful operation out of their many projects as the basis for 

calculation. 

X. In addition, follow-on solar installations is a mere speculation only supported by the 

statement from a local manager of Claimant. 

XI. The tribunal of Metaclad v. Mexico held as follows: 

However, where the enterprise has not operated for a sufficiently long time to 

establish a performance record or where it has failed to make a profit, future 
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profits cannot be used to determine going concern or fair market value. 

XII. Therefore, loss of the 12 other projects should be calculated on a reasonable basis. 

 

E. Claimant failed to mitigate its loss 

XIII. Claimant has a duty to mitigate its loss by a general principle of law. However, 

Claimant continued the construction of the 12 projects. As a result, Claimant failed to fulfill 

its obligation. 
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REQUEST FOR RELIEF 

 

Respondent respectfully requests the Tribunal to judge and declare that: 

 

i. This Triubnal lacks jurisdiction over this dispute; 

ii. Respondent did not violate the fair and equitable standard of the BIT; 

iii. Even if it did, Respondent’s actions must be exempted on the basis of necessity; 

iv. Even if Respondent is found liable, still specific performance remedy must not be rendered; 

v. The calculations proposed by Claimant is inappropriate and must be revised. 
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