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STATEMENTS  OF  FACTS 

Barancasia and Cogitatia have ratified the Vienna Convention on the Law of Treaties 

(VCLT), prior to December 31, 1998.   

On December 31, 1998 the Republic of Barancasia and the Federal Republic of Cogitatia 

concluded an Agreement for the Promotion and Reciprocal Protection of Investments. 

On May 1, 2004, Barancasia and Cogitatia joined the European Union. After this, 

Barancasia’s Government reviewed its Intra-European Union bilateral investment treaties and 

concluded that they had become obsolete. 

On November 15, 2006, Barancasia announced its intention to terminate its IntraEuropean 

BITs. On December 11, 2006, the Government of Barancasia formally resolved to terminate 

all its Intra-EU BITs. 

On June 29, 2007 Barancasia notified the Federal Republic of Cogitatia of its intention to 

immediately terminate the Cogitatia-Barancasia BIT. 

The Republic of Cogitatia confirmed on September 28, 2007 that it had received the 

notification of the Republic of Barancasia dated June 29, 2007 on termination of the BIT. 

The BIT expired on September 28, 2008, but the provisions of this Agreement pursuant to 

Article 13 shall be continued for Claimant until Septemeber 28, 2018. 

On November 28, 2008, Barancasia removed the BIT with Cogitatia from its Ministry of 

Finance website, in particular, the section of the website listing valid and binding international 

agreements. 

In May 2010, Barancasia adopted the LRE, which aimed at encouraging the development of 

renewable energy technology, improving security and diversification of energy supply, as 

well as protecting the environment. 

LRE provided that the development of renewable energy sources, including photovoltaic 

power plants, would be encouraged by fixing general feed-in tariffs for renewable energy 

providers who receive a license from the national regulator – the Barancasia Energy Authority 

(BEA).  

The Photovoltaic Support Regulation provided that the feed-in tariff for photovoltaic power 

plants whose installed capacity does not exceed 30 kW was to be calculated and announced 

publicly by the BEA. Pursuant to the Photovoltaic Support Regulation, the fixed feed-in tariff 

should be calculated taking into account a variety of factors 

On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: EUR 0.44 /kWh. 
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Claimant applied for a license for Alfa project, but the BEA denied this request on August 25, 

2010 because a fixed feed-in tariff would only be available for new projects, not for existing 

ones.  

According to Barancasian domestic law, foreigners are eligible to file claims in Barancasia’s 

administrative courts, which have jurisdiction to resolve disputes involving a state entity or 

government agency. However, Vasiuki did not file any such claim. 

On August 25, 2010, Claimant successfully obtained a license tariff for its second 

photovoltaic project, Beta, which became operational on January 30, 2011. 

On July 1, 2012, Claimant obtained licenses from the BEA for the development of all 12 

photovoltaic power plants with an approved EUR 44/kWh feed-in tariff.  

Barancasian public officials admitted that guaranteed profits for 12 years amounted to unfair 

windfall and that the whole renewable energy support scheme was unsustainable. They 

determined that it was not even physically possible to connect 7000 new users to the national 

electricity grid. Moreover, the renewable energy support system was financed from the state 

budget. If all applications for feed-in tariff were approved, up to 15% of state revenues would 

be diverted to finance solar feed-in tariffs, a higher share than public financial allocations to 

Barancasia’s educational system. 

In June 2012, outraged teachers of Barancasia organized national strikes demanding an 

increase of salaries and educational funding. Opinion polls suggested that the protesters’ 

argument that the teachers deserve better treatment than solar panels enjoyed overwhelming 

public support. The Government of Barancasia promised to review its legislation. 

Furthermore, Barancasia could not borrow the necessary amounts for the maintenance of the 

existing renewable energy support system and the guaranteed feed-in tariffs, because that 

would require it to exceed its EU-mandated borrowing limits for the relevant years. 

On January 3, 2013, the Barancasian Parliament adopted an amendment to Article 4 of LRE: 

The feed-in tariffs set by the Barancasia Energy Authority may be reviewed annually for 

adjustment taking into account the costs of the best available technology. 

Subsequently, the BEA calculated and announced the new fixed feed-in tariffs: EUR 

0.15/kWh, applicable from January 1, 2013. 

On April 20, 2014 Claimant notified Respondent of the dispute and Respondent has declined 

negotiations.  

On April 2, 2014 Claimant requested for arbitration.  

The London Court of Arbitration acknowledged on November 5, 2014 the receipt of the 

Request for Arbitration  on November 2, 2014. 

Respondent responded to the Request for Arbitration on November 21, 2014. 
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STATEMENTS  OF  ARGUMENTS 

I.  THE  TRIBUNAL  HAS  NOT  JURISDICTION  OVER  THE  DISPUTE  

CONCERNING  CLAIMANT’S  PHOTOVOLTANIC  PROJECTS  

UNDER  THE  COGITATIA-BARANCASIA  BIT. 

1 Vasiuki on November 2, 2014 submitted its Request for Arbitration to London Court of 

Arbitration [Record, RfA, p. 1-2]. According to Claimant’ statement - Vasiuki is investor 

within the meaning of Art. 1 of the BIT and therefore it entitled to submit it cases, for 

settlement to the LCIA for arbitration under its rules pursuant to Art. 8 of the BIT [BIT, Art. 

8].  

2 The statement presented above is strongly incomprehensible and incorrect. Barancasia has 

never agreed to arbitration and Vasiuki cannot invoke Art. 8 of the BIT as evidence of 

consent to arbitration. Moreover, the Treaty had not created any obligation for Barancasia 

since it was terminated, especially Tribunal does not have temporal jurisdiction in this 

matter (1).  

3 Claimant also requested the Tribunal to order Respondent to repeal the amendment to Article 

4 of the LRE or to continue to pay the EUR 0,44/kWh feed-in tariff for 12 years,  or 

alternatively pay EUR 2,1 millions damages to Vasiuki for its loss. These claims addressed to 

the State are absolutely inadmissibility pursuant to procedural requirements which were not 

fulfilled (2). 

4 In absence of jurisdiction and admissibility of the claims the Tribunal cannot proceed to 

adjudge the merits arising out of an investment [Douglas, 134]. 

1. The tribunal does not have jurisdiction over this dispute. 

5 In this proceeding the main procedural question is whether the Tribunal constituted by LCIA 

in empowered to settle the present dispute. According to the statement of Claimant – 

Tribunal’s jurisdiction derives from the BIT and its power is constituted by settlement clause 

in Treaty [Record, p. 7].  

6 Contrary to this argument - it should be noted that the jurisdiction of the Tribunal could not 

result solely from the choice of the investor, but should be based on all the legal 

circumstances of the case. What particular in investment arbitration – the Tribunal should 

have jurisdiction in field of three aspects – temporal, material and personal [Douglas, p. 134]. 
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All of these aspects must be reflected in the present circumstances and consequently the 

Tribunal will be entitled to decide upon the case.  

7 In this arbitration Tribunal has not power to determine the dispute because BIT (and thus also 

all its provisions together with the settlement clause) was successfully terminated by the 

notification of Republic of Barancasia on June 27, 2015 and then there is lack of jurisdiction 

ratione temporis (1.1.). Moreover, Barancasia did not expresses consent to arbitration, what 

is an essential condition in this investment dispute (1.2.).  

1.1. BIT was successfully terminated. 

8 According to summary of dispute contained in Request for arbitration submitted by Claimant 

– Vasiuki’s operation have included investment in photovoltaic projects in Barancasia 

commencing from 2009 and operating under LRE. Furthermore Claimant indicated that 

project Beta received its license on August 25, 2010, and subsequently the same situation 

occurred in relation to occurred in relation to the following 12 project. Finally, Barancasia 

violated protection which Vasiuki had pursuant to BIT’s provision, through its changes to 

LRE [Record, RfA].  

9 These circumstances could be considered as true, but there was lack of one very important 

fact – Barancasia terminated BIT by its notification dated June 29, 2007. 

Simultaneously, all obligations derived from the Treaty expired on June 29, 2008 - pursuant 

to Art. 13 of the BIT. Therefore, this Honorable Tribunal does not have jurisdiction 

rationae temporis over the dispute.  

10 Article 13 of BIT shall be read in part as follows: 

 

Article 13 

Entry into Force, Duration and Termination 

1. This  Agreement  shall  enter  into  force  on  the  date  of  the  last  written  notification  through  

diplomatic channels of  the  fulfillment by the Contracting Parties of all the necessary internal  

procedures for bringing  this  Agreement into force.  

2. This Agreement shall remain in force for a period of ten years. Thereafter, it shall remain in  

force  until the expiration  of  a twelve month  period  from the  date  either  Contracting  Party  

notifies the other in writing of its intention to terminate the Agreement.  

3. In respect of investments made prior to the termination of this Agreement, the provisions of this 

Agreement shall continue to be effective for a period of ten years from the date of its termination. 
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11 According to Art. 13 para. 2 of BIT – Treaty can be terminated and it shall remain in force 12 

month from the date of notification of intention to terminate. As it was proven in this 

proceeding – notification of termination was submitted on 29 June, 2007.  Therefore, it shall 

be considered that provisions of BIT remained in force 12 months afterwards, until June 29, 

2008. Claimant’s business activity which coincided within the period 2009-2012 was 

therefore outside of the scope of the BIT. 

12 Moreover, it should be noted that Respondent was obliged to terminate the Treaty due to the 

accession to the EU. According to Art. 59 of Vienna Convention:  

1. A treaty shall be considered as terminated if all the parties to it conclude a later treaty 

relating to the same subject-matter and (a) it appears from the later treaty or is otherwise 

established that the parties intended that the matter should be governed by that treaty; or (b) 

the provisions of the later treaty are so far incompatible with those of the earlier one that 

the two treaties are not capable of being applied at the same time. Due to inconsistent 

between law of European Union and provisions of BIT – Respondent felt to be obliged to 

terminate BIT [see at: ResM, III Issue] 

13 Secondly, it is worth mentioning that an international treaty concluded by the state is a 

manifestation of its sovereignty. The state is free in this regard, to decide the fate of the 

agreement (including its termination), while respecting the principles of the agreement itself. 

It should also be noted that in relation to the Investor BIT is an offer which could be 

withdrawn. That is what happened in the present case. [Shan, p. 312]  

14 The tribunals jurisdiction ratione temporis extends to claims relating to the claimant’s 

investment, which are founded upon obligations in force and binding upon the host 

contracting state party at the time of the alleged breach [Douglas, p. 328]. Hence, it is not 

possible to submit a claim separately from force and validity of the contract. Due to the 

expiry of the commitments – Vasiuki’s actions are irrelevant and not subject to any 

obligations of Respondent. A juridical fact must be appreciated in the light of the law 

contemporary with it, and not of the law in force at the time when a dispute in regard to it 

arises or falls to be settled [UN Reports]. This statement was also confirmed in several cases 

[see for instance in: Impregilo; Feldman; SGS, Generation Ukraine] 

15 Finally, it should be noted that because of the fact of termination – Honorable Tribunal does 

not have temporal jurisdiction over the claim. The action contrary to the above-mentioned 

constitute a breach of national sovereignty and could be inconsistent with applicable law in 

this proceeding (and its non-retroactive aspect). 
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1.2. Respondent did not agree to arbitration. 

16 Consent of the parties is the jurisdictional basis of the all arbitration proceeding 

[Dugan/Wallace/Rubins/Sabahi, p. 219]. This principle is reflected in most commentary 

about international arbitration, arbitration rules and various jurisdictions, therefore it seems 

to be undisputed also in this proceeding. However, consent causes sometimes difficulties in 

interpretation. In this arbitration it should be noticed that participation in treaties plays an 

important role for the jurisdiction of tribunals but cannot, by itself, establish jurisdiction. 

Both parties must have expressed their consent [Dolzer/Schreuer, p. 95]. In this proceeding 

Respondent legitimately challenges the jurisdiction of the LCIA over the dispute, because it 

has never expressed consent to this proceeding, especially it was not provided in art. 8 of the 

BIT. 

17 According to Art. 1.1. of LCIA Rules, any party wishing to commence arbitration shall 

deliver Request for Arbitration with a statement of any procedural matters for the arbitration 

upon which the parties have already agreed in writing or in respect of which the Claimant 

makes any proposal under the Arbitration Agreement [LCIA Rules, Art. 1.1. (iv)]. Therefore 

it is undoubtedly that written consent of both parties is a necessary condition for arbitration. 

18 In this proceeding Claimant asserted its claims which were formulated on the basis of Art. 8 

of the BIT.  This provision states that in the case of a dispute between parties – investor is 

entitled to choice a settlement [BIT, Art.8]. However, this Article does not contain any 

wording about consent of Barancasia to arbitration. It should be emphasized that fork in 

the road clause from Art. 8 of BIT is only indication alternatives of settlement and it does not 

create a priori constant to any jurisdiction.  

19 Although some of the BIT predict that consent is the default and results from the signing of 

arbitration clause as each Contracting Party hereby gives its unconditional consent to  the 

submission of a dispute to international arbitration or conciliation in accordance with this 

Article should be emphasized that above-mentioned regulation is completely different from 

the provisions of Barancasia-Cogitatia BIT [Art. 26(3) of The Energy Charter Treaty]. This 

Treaty does not provide any unconditional or automatic content to arbitration, as it was in 

above and therefore it is necessary that consent is submitted prior to the commencement of 

arbitration proceeding. 

20 Moreover, it shall be pointed out consent to a fork in the road clause is not the same as 

consent in each case to arbitration. In felicitous way it is specified in The Convention ICSID, 

which offers a detailed framework for the settlement of investment dispute but requires 
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separate consent by the host State and by the foreign investor [Schreuer, p. 23]. The similar 

requirement is provided by the preamble of LCIA Rules, which states: [w]here any 

agreement, submission or reference howsoever made or evidenced in writing (whether signed 

or not) provides in whatsoever manner for arbitration under the rules of or by the LCIA, (…) 

the parties thereto shall be taken to have agreed in writing that any arbitration between them 

shall be conducted in accordance with the LCIA Rules or such amended rules as the LCIA 

may have adopted hereafter to take effect before the commencement of the arbitration and 

that such LCIA Rules form part of their agreement.  

21 Thus, written consent to arbitration is a necessary requirement for the validity of proceedings. 

Otherwise, in absence of such an agreement, no consent to arbitration can be determined 

[see in: Mbengue, para. 10]. Concluding this argument and considering the above, due to 

absence of distinctly written consent of Respondent, this Tribunal has no jurisdiction. 

2. Claims asserted by claimant are not admissible. 

22 According to RfA, Claimant substantially requested to order withdraw of the amendment of 

LRE and the damage [Record, RfA, p. 1-2]. Pursuant to art. 8 of the BIT, this honorable 

Tribunal is not at entitled to hear this case because there is lack of jurisdiction. What is also 

relavant in this arbitration - [i]f there is no title of jurisdiction, then the tribunal cannot act 

[Highet, para. 58].   

23 However, in the event the Tribunal finds some doubts in this matter – Respondent in 

sequence argues that the claims submitted by Claimant are inadmissible. Moreover, it should 

be noted in this process that admissibility goes to the question of whether a tribunal can 

exercise its adjudicative power in relation to the specific claims submitted to it [Douglas, p. 

297]. In international law admissibility is usually connected with procedural precondition, 

which have to be fulfill to consider that the claims can be granted by the Tribunal. In this 

case, Claimant did not fulfill these procedural requirements because its claims were 

premature (1), and it had not exhausted domestic remedies (2). 

2.1. Failure of the cooling-off period does preclude claims asserted by Claimant. 

24 Many bilateral investment treaties provide a waiting period for amicable settlement of 

disputes before. Other BITs establish a “cooling off” period, most commonly six months, that 

must elapse between the government act that triggers the dispute and the commencement of 

the arbitration [Dugan/Wallace/Rubins/Sabahi, p. 117]. This mechanism also occurs in the 

Barancasia-Cogitatia BIT. However, Respondent has not complied with this provision and 

http://ita.law.uvic.ca/documents/WasteMgmt-Jurisdiction-dissent.pdf
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filed a request for arbitration before the required period of 6 months, and therefore the claim 

is inadmissible and shall be treated as premature.   

25 Art. 8 of BIT states that [i]f any dispute between an investor of one Contracting Party and 

the other Contracting Party cannot be thus settled within a period of six months from the 

written notification of a claim, the investor shall be entitled to submit the case, at his choice, 

for settlement [BIT, Art. 8] 

26 In the present case, Claimant argues that notification of claim was submitted on April 20, 

2014 and after this date any amicable solution could be possible at all. Moreover, Claimant 

indicates that Barancasia has declined negotiation [Record, RfA, p. 1-2]. The Tribunal at this 

point should note that the Vasiuki did not submit any evidence supporting these statements. 

Moreover, it is clear that even if we consider that the notification of the dispute occurred on 

April 20, 2014 and considering date of request for arbitration i.e. October 2, 2014, the 

conclusion could be only one, Claimant submitted its request premature.  

27 Claimant’s actions described above should be considered as a serious procedural violation.  

In Enron case Tribunal found that this act could have very serious consequences - a failure to 

comply with that requirement would result in a determination of lack of jurisdiction [Enron, 

para. 88]. Moreover, in Ethyl case Arbitral Tribunal considers that this requirement of a six-

month waiting period of Art.VI (3)(a) of the Treaty is procedural rule that must be satisfied 

by the Claimant [Ethyl, para. 74-88]. Also in Goetz case Tribunal confirmed the Claimant is 

obliged to comply with the regulation concerning waiting period before the arbitration 

proceeding [Goetz, para. 90-93]. 

28 Summarizing, claims asserted by Claimant are inadmissibility due to temporal aspect. If 

Vasiuki used the right to request its claim pursuant to Art. 8 of BIT, simultaneously it should 

fulfill all procedural requirements provided in the Treaty, especially the cooling-off period 

provision. 

2.2. Requirement of exhaustion of domestic remedies was not meet. 

29 General international principle states that a claim not be interposed by an investor’s home 

states unless and until the foreign investor had exhausted local remedies [Schwebel, p.171;    

see in: Trindade]. The requirement of exhaustion of local remedies (or local remedies rule) is 

a longstanding rule of customary international law that was developed in the context of 

diplomatic protection [Dugard; Dugan/Wallace/Noah/Sabahi p. 347]. Therefore requirement 

of exhaustion of domestic remedies should be also fulfilled by Claimant.  
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30 Pursuant to the presented circumstances this provision was not realized because all claims 

was addressed directly to arbitration, hence this claim is not admissibility, especially that in 

the realm of diplomatic protection, therefore, no international claim may be interposed until 

local remedies are exhausted, to the extent that such remedies are not illusory or futile 

[Finnish; Panavesyz-Saldaiskis] 

31 Concluding, independently of Claimant’s choice of settlement, Vasiuki firstly have to 

exhausted domestic remedies. 

 

CONCLUSION ON ISSUE I 

 

32 These arbitration proceedings which had been initiated by Claimant should be finish through 

rejecting all of these claims, and stating that the Tribunal has no jurisdiction. Barancasia 

position - so now as before is consistent and clear, that the Tribunal does not have 

jurisdiction based on the fact that Treaty was lawfully terminated.  

33 Moreover, before the proceedings began, there was no consent of one of the Parties, which 

violated a fundamental principle in international arbitration. Concerning admissibility, it 

should be stated that by omitting the fundamental preconditions caused that all the claims in 

this process should be rejected. 
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II.  RESPONDENT’S  ACTIONS  ARE  EXEMPTED  ON  THE  BASIS  THAT  

THEY  WERE  NECESSARY  FOR  BARANCASIA  IN  ORDER  TO  

MEET  ITS  ECONOMIC  AND  RENEWABLE  ENERGY  OBJECTIVES  

AND  TO  ADHERE  TO  ITS  EU  OBLIGATIONS. 

34 Respondent respectfully ask this honorable Tribunal to consider that State’s actions defined 

below are exempted on the basis that they were necessary for Barancasia in order to meet its 

economic and renewable energy objectives and to adhere to its EU obligations. Firstly, the 

termination of BIT was conducted in accordance with the law, hence no treaty obligations 

bounded Barancasia since then (1). Secondly, Respondent’s policy was an answer to various 

purposes arising out of internal and external factors (2).  

1. Termination of the BIT was a lawful consequence of the accession to the EU in 

2004. 

35 Both Cogitatia and Barancasia became members of the EU in 2004 [Record, UF, para. 5]. 

Since then both Parties were obliged to obey EU law, hence the Barancasia-Cogitatia BIT 

became obsolete and materially inconsistent and had to be terminated (1.1).  In addition, the 

existence of BIT is a potential threat to respect non- discrimination rule according to Art. 18 

TFEU (1.2).  Most importantly, Barancasia was obliged to respect the European Union legal 

order pursuant to Art. 207 TFEU (1.3). 

1.1.  Since the accession to the EU,  Intra-EU BITs became incompatible with the 

EU’s single market. 

36 Barancasia states that the Claimant’s claims expressed in the RfA are unacceptable since they 

are based on BIT which became obsolete due to accession to the European Union [Record, 

UF, para. 5]. Since joining to the EU both States were bound with the EU law. The EC 

emphasize such treaties should not be necessary, because all Member States are oblige to the 

same EU rules such as the single market, the freedom of establishment and the free movement 

of capital [EC Press release].  

37 Moreover, since both Parties ratified VCLT, Art. 59 of VCLT could be considered as a 

confirmation to the point, since EU law covers the same subject matter a treaty shall be 

considered as terminated if all the parties to it conclude a later treaty relating to the same 

subject matter. Additionally Art. 59(1)(a) states that second condition is that parties indended 

that the matter should be governed by that treaty. This intension is emphasized in Art. 351 
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TFEU, which a contratio states that since pacta sunt servnada considers Extra-EU BITs, 

Intra–EU BIT belong to EU rules. The third condition the provisions of later treaty are so far 

incompatible with those of the earlier one that the two treaties are not capable of being 

applied at the same time [Art. 59(1)(b) VCLT] it will be proven by the analysis conducted 

below. 

38 The EU Single market guarantees free movement of the four freedoms: capital, goods, people 

and services in order to help the integration process [Art.26 TFEU(ex Art.14 TEC)]. Free 

movement of capital which aim is to provide movement of investment is expressed in Art. 63 

TFEU (ex Art. 56 TEC). Additionally, Art. 49 TFEU (ex Art. 43 TEC) states the Right of 

Establishment: Within the framework of the provisions set out below, restrictions on the 

freedom of establishment of nationals of a Member State in the territory of another Member 

State shall be prohibited.  

39 Barancasia’s Government decision to announce its intention to terminate its Intra-EU BITs on 

November 15, 2006 [Record, UF, para. 6] was influenced by the position of the EC, which 

was expressed in a letter of  Mr. Schaub of EC Internal Market and Services. On January 13, 

2006, Mr. Schaub wrote: The application of Intra-EU BITs could lead to a more favourable 

treatment of investors and investments between the parties covered by the BITs and 

consequently discriminate against other Member States, a situation which would not be in 

accordance with the relevant Treaty provisions. The commission therefore takes the view that 

Intra-EU BITs should be terminated in so far as the matters under the agreements fall under 

Community competence [Eastern Sugar, para. 119]. 

40 Furthermore, DG MARKT in its letter to the Economic and Financial Committee (ECOFIN) 

dated November 2006, repeated the statement presents above: there appears no need for 

agreements of this kind in the single market [Eastern Sugar, para. 126]. Starting from 2006, 

the EC has repeatedly argued that bilateral investment treaties between EU Member States 

are in conflict with EU law, are incompatible with the EU single market and, therefore, 

should be phased out [Olivet, p. 5]. According to Ms. Olivet the EC position was confirmed 

in 2008 and 2010 in two cases: an amicus curiae in AES and Eureko cases. The EC in a 

written observations expressed that: Intra-EU BITs amount to an anomaly within the EU 

internal market and Eventually, all intra-EU BITs will have to be terminated [Olivet, p. 5]. 

41 Regarding, the issue of existing BITs Mr. Schaub in its letter emphasized that [w]ithout 

prejudice to the primacy of Community law, to terminate these agreements, Member States 

would have to strictly follow the relevant procedure provided for this in regard in the 

agreements themselves [Eastern Sugar, p. 119]. According to this, on December 11, 2006 
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Barancasia formally decided to terminate all its Intra-EU BITs [Record, UF, p. 6] and as 

result to this decision on 29 June 2007, Barancasia notified the Federal Republic of Cogitatia 

of its intention to immediately terminate the Cogitatia-Barancasia BIT [Record, UF, p. 9]. 

This decision was influenced by Economic and Financial Committee: [t]he Committee is 

invited to endorse this approach and Member States are asked to communicate to the 

Commission by 30 June 2007 which actions have been taken in that regard and which of their 

intra-EU investment agreements still remain to be terminated [Eastern Sugar, para. 126]. 

42 Thus, it is clear that Barancasia terminating BIT in 2007 eliminated incompatibility with the 

EU law, notwithstanding the rules for termination pursuant to Art. 13 of BIT. 

1.2.  Existence of BIT as a breach of Art. 18 TFEU. 

43 Respondent admits existence of the BIT was not only a threat to single market, but also it 

could be considered as a breach of Art. 18 TFEU since the investment arbitration under BITs 

would lead to unjustified discrimination [Balthasar]. 

44 According to Art. 18 TFEU (ex Art.12 TEC): [w]ithin the scope of application of the 

Treaties, and without prejudice to any special provisions contained therein, any 

discrimination (…) shall be prohibited. Moreover, it should be expressed that: all EU 

investors benefit from the same protection thanks to EU rules. By contrast, Intra-EU BITs 

confer rights on a bilateral basis to investors from some Member States only: in accordance 

with consistent case law from the European Court of Justice, such discrimination based on 

nationality is incompatible with EU law [EC- Press release].  

45 Wherefore, the existence of BIT would be unnecessary and unfair comparing to other 

potential investors. This concern was shared also by the EFC on December 15, 2008 in its 

2008 Annual EFC Report to the Commission and the Council on the Movement of Capital 

and the Freedom of Payments: the EFC has taken note of the concerns of the Commission in 

respect of arbitration risks and discriminatory treatment of invertors in Intra- EU BIT. 

46 Additionally, the EC Internal Market and Services DG, sent a Note to the EFC sharing 

another concern related to the potential breach of Art. 18 TFEU: [i]nvestors could try to 

practice "forum shopping" by submitting claims to BIT arbitration instead of - or additionally 

to - national courts. This could lead to arbitration taking place without relevant questions of 

EC law being submitted to the ECJ, with unequal treatment of investors among Member 

States as a possible outcome. In order to avoid such legal uncertainties and unnecessary risks 

for Member States, it is strongly recommended that Member States exchange notes to the 
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effect that such BITs are no longer applicable, and also formally rescind such agreements 

[Eastern Sugar, para. 126].  

47 Taking that into consideration, termination of the BIT was necessary in order to avoid a 

serious violation which Art. 18 TFEU is, since the functioning of the internal market is based 

on the fundamental notion of non-discrimination and the understanding that restrictions and 

exceptions to the free movement of capital should be limited as much as possible [Lavranos, 

page. 8].  

1.3. The EU has an exclusive competence for FDI according to Art. 207 TFEU. 

48 Respondent wants to draw attention to another very vital issue. It is important to note that 

after entering into force of the Lisbon Treaty in 2009 BIT between Barancasia and Cogitatia is 

materially inconsistent with the European Union legal order, especially, Art. 207 TFEU (ex 

Art.133 EC) [RfA, page. 11] since from now, the EU has exclusive competence on FDI.  

49 Art. 207 TFEU (former 133 EC) states as follows: [t]he common commercial policy shall be 

based on uniform principles particularly, with regard to (…) foreign direct investment. In 

connection to Art. 3 (1) (e) TFEU, FDI is within the “exclusive competence” of the European 

Union (EU) and thus only the EU may negotiate and conclude investment treaties with regard 

to FDI [Bohm].  

50 Barancasia states that despite the fact that exclusive competence for FDI became explicit 

since 2009 and concerns relations between UE and third countries, the termination of the BIT 

in 2007 was justified. Firstly because, EC’s intention to develop internal market, which FDI is 

one of the elements was dated before the Lisbon Treaty and as it was stated above BITs 

between Member States were not supposed to exist, hence Art. 207 TFEU emphasizes only 

Extra –EU BITs. Secondly, the BIT and the EC Treaty relate to the same subject matter 

because they cover the same types of investors and investments, serve the same purposes, 

offer the same standards of protection, and provide for equivalent remedies [Eureko] and Art. 

207 TFEU is a confirmation to that analysis.  

2. Barancasia’s economic and renewable energy objectives as a reflection of the EU 

recommendations. 

51 Barancasia in order  to fulfill various obligations, both internal and external had to balance 

with the EU objectives since 2007 [Record, UF, p. 7] (2.1.) and all economic factors. 

However, being determined to fulfill all EU obligations, Barancasia had to redefine the feed 

in tariff, because the continuation of the 0.44 EUR/kWh would be a breach of Art. 107 TFEU( 

ex Art. 87 EC) (2.2.). 
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2.1. Barancasia’s economic and renewable energy objectives as a reflection of the 

EU recommendations. 

52 Barancasia in order  to fulfill various obligations, both internal and external had to balance 

with the EU objectives since 2007 [Record, UF, p. 7] (2.1.) and all economic factors. 

However, being determined to fulfill all EU obligations, Barancasia had to redefine the feed 

in tariff, because the continuation of the EUR 0.44/kWh would be a breach of Art. 107 TFEU( 

ex Art. 87 EC) (2.2.). 

2.2. The LRE and The LRE Regulation as a result of the EU’s Energy Package. 

53 Adjusting Barancasia’s law in this field was the only solution to fulfill the EU climate and 

energy objectives [Record, UF, para. 7]. In 2007 EC put forward an integrated energy/climate 

change proposal that addressed the issues of energy supply, climate change and industrial 

development. Two months later, European Heads of State endorsed the plan and agreed to an 

Energy Policy for Europe. [MEMO/08/33]. On the basis of those recommendations in May 

2010 Barancasia adopted LRE [Record, UF, para. 13]. In order to fulfill EU energy 

objectives,  besides the LRE, in 2010 the Photovoltaic Support Regulation was also adopted 

[Record, Annex no. 3]. 

54 Art. 2 of the LRE, which states: the production of energy from renewable sources will be 

encouraged by state measures until the share of electricity generated from renewable sources 

amounts to no less than 20 percent as compared with the country’s gross consumption of 

energy is a direct answer to the EU recommendations which were based on the Commission 

Communication of January 10, 2007 called: Renewable Energy Road Map- Renewable 

energies in the 21st century: building a more sustainable future [COM(2006)848]. The 

RERM, which is an integral part of the Energy Package sets an overall mandatory target of 

20% for the proportion of renewable energy figuring in gross domestic consumption. 

Moreover, Directive 2001/77/EC set for all Member States national targets for the proportion 

of electricity consumption from renewable energy sources.  

55 The state support measures were defined in Art 3. of the LRE: the development of renewable 

energy sources, including photovoltaic power plants, shall be encouraged by fixing general 

feed-in tariffs to be provided for the purchase of energy from licensed renewable energy 

producers. Thus, only licensed renewable energy investors/producers could gain from State’s 

support programme. 

56 Adaptation of the Energy Package’s recommendations was not only a necessity but also it was 

a rightful decision pursuant to Art. 194 TFEU, which states as follows: In the context of the 
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establishment and functioning of the internal market and with regard for the need to preserve 

and improve the environment, Union policy on energy shall aim, in a spirit of solidarity 

between Member States, to: ensure the functioning of the energy market; ensure security of 

energy supply in the Union; promote energy efficiency and energy saving and the 

development of new and renewable forms of energy; and promote the interconnection of 

energy networks. 

2.3. Continuation of the EUR 0.44/kWh feed-in tariff after technological change 

as an unlawful state subside according to Art. 107 TFUE. 

57 In order to remain consistent with EU objectives, Barancasia had to adopt the LRE to diverse 

changing conditions. The amendment of Art. 4 of the LRE in 2013 was an answer to ground- 

breaking technology that helped to develop the renewable energy sector. The Article states 

[t]he feed-in tariffs set by the Barancasia Energy Authority may be reviewed annually for 

adjustment taking into account the costs of the best available technology. This amendment 

was the only solution especially in times of rapid technological discoveries and unstable 

economy. Because of those changes the EUR 0.44/kWh feed-in tariff was inadequate and its 

continuation could lead to various violation. 

58 Firstly, the renewable energy support system was financed from the state budget. If all 

applications for feed-in tariff were approved, up to 15% of state revenues would be diverted 

to finance solar feed-in tariffs, a higher share than public financial allocations to Barancasia’s 

educational system. [Record, UF, p. 29]. Moreover, in June 2012, outraged teachers of 

Barancasia organized national strikes demanding an increase of salaries and educational 

funding. Opinion polls suggested that the protesters’ argument that the teachers deserve better 

treatment than solar panels enjoyed overwhelming public support [Record, UF, p.32]. 

59 Secondly, continuation of the EUR 0.44/kWh feed-in tariff could be considered as illegal state 

aid, because it would be an additional aid which is prohibited by Art. 107 (ex Art.87 TEC): 

Save as otherwise provided in the Treaties, any aid granted by a Member State or through 

State resources in any form whatsoever which distorts or threatens to distort competition by 

favouring certain undertakings or the production of certain goods shall, in so far as it affects 

trade between Member States, be incompatible with the internal market. Afterwards, BEA 

calculated and announced the new fixed feed-in tariffs: EUR 0.15/kWh, applicable from 1 

January 2013 [Record, UF, para. 35]. 

60 As a confirmation to this statement, Respondent wants to invoke the Micula case, where 

Romania had to make amendments to legislation contained provisions that conflicted with 
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European law. Romania submitted that, for instance, exemption from customs duties and 

taxes would be considered state aid incompatible with the common market in the context of 

EC competition policy and, therefore, inconsistent with Romania's EU obligations. 

[Burgstaller]. 

61 Thirdly, Additionally, the state aid has another meaning.  If this honorable Tribunal were to 

agree with Claimant’s claims, Respondent shall draw the attention to the issue of the arbitral 

award considered as an illegal state aid pursuant to Art. 107 TFEU. The European 

Commission has concluded that compensation paid by Romania to two Swedish investors in 

Micula case for an abolished investment aid scheme breaches EU state aid rules. The 

compensation for claimants war ordered to be paid back, which are equivalent to those 

granted by the abolished aid scheme [EC - Press release2]. The payment of an award for 

damages in compensation for the revocations would be incompatible with EU law insofar as 

the state aid rules prohibit the undertakings to retain any economic advantage – which should 

make enforcement of such awards impossible in any European member state 

[Kleinheisterkamp2]. 

62 Considering all facts above, Respondent has regulated its renewable energy in order to fulfill 

EU objectives and recommendations. 

 

CONCLUSION ON ISSUE II 

 

63 Without a doubt the termination of the BIT was conducted in accordance with respect for all 

rules and laws, both internal and European. Since the accession to the EU, both Barancasia 

and Cogitatia became a part of this legal system and they are obliged to respects those rules 

which are coherent with the investment protection provided by the BIT.  

64 Hence, the BIT was terminated correctly which led the termination of the BIT was not only 

conducted correctly, but also prevented from infringement proceeding As Hill stated: Intra-

EU bilateral investment treaties are […] no longer necessary in a single market of 28 

Member States. We must all act together to make sure that the regulatory framework for 

cross-border investment in the single market works effectively [EC Press release]. 
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III.  RESPONDENT’S  ADMINITRATIVE  AND  REGULATORY  

MEASURES  DID  NOT  AMOUNT  BREACH  OF  BIT. 

65 Respondent respectfully asks this honorable Tribunal to consider his administrative and 

regulatory actions  was legitimate and did not amount breach of BIT (1). Even if Tribunal 

states otherwise, it is unambiguous Respondent did not fulfill any of prerequisites to state he 

breached FET standard (2). 

1.  Respondent’s public policy was legitimate. 

66 As was menhioned above [MemR, II issue] Claimant claims that Respondent’s reasons, 

which influenced on final decision about the change of LRE were not sufficient causes to 

undertake such steps. That standpoint finds no confirmation in reality. The reason of 

Respondent’s action were high costs of maintaining of feed-in tariff, which could not be 

expected by passing the LRE [Record, UF, para. 28]. If the Respondent approved all 

applications for feed-in tarrif, up to 15% of a state revenue would be given over to finance 

solar panels. It is more than Barancasia allocates on its educational system [Record, UF, para. 

29]. 

67 Additionally, in June 2012 Barancasia had to grapple with strikes of increase salary 

demanding teachers outraged by profitability’s disproportion of solar panels investors 

support and financing of educational system [Record, UF, para. 32].  

68 These circumstances fully justify Respondent’s actions. It becomes clear based on Tribunal’s 

statement in AES case. AES invested US$130 million in Hungarian power stations. By the 

time, Hungary enacted price decrees in 2006 and 2007 as a response to public outrage over 

the allegedly high profits of public utility companies. The AES initiated Arbitration at 

ICSID. The Tribunal adjudged that  excessive profits may well give rise to legitimate reasons 

for governments to regulate or re-regulate [AES, para. 10.3.34]. 

69 Such standpoint shows clearly the appropriateness of Respondent’s actions to the difficult 

circumstances he was put in. Thus, if the changes made by Respondent were justified, 

according to arbitral tribunal in which it ruled in the case, Claimant cannot order change of 

Respondent’s law because no violation could be asserted. 

70 The acceptation of change regulation in circumstances presented before appears not only in 

arbitral jurisdiction, but it finds also a reflection in literature. Hungary’s acts were deemed 

valid, reasonable and proportionate exercise of regulatory power – a legitimate public policy 

response. [Bishop/Crawford, chapter 3].  
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71 Taking into account the all above, Respondent’s regulations were legitimate, therefore 

Claimant cannot undermine the fact their appropriateness.  

2. Respondent did not amount to breach fair and equitable treatment standard. 

72 Respondent respectfully ask this honorable Tribunal to consider that State’s actions did not 

amount breach of the fair and equitable treatment standard. If the Claimant found that FET 

has been violated, the Claimant had the burden of proving this fact, which he did not fulfill 

(2.1). Moreover, the BIT does not contain the stabilization clause (2.2), hence the Claimants 

expectations are not legitimate (2.3). Especially since Claimant should considered normal 

business risk (2.3.1). Moreover, Respondent act in public interest neither in discriminatory 

(2.4) nor in arbitrary manner (2.5). He also did not violate denial of justice (2.6) and acting in 

good faith he avoided Claimant’s harassment or coercion (2.7). Any of prerequisites of 

violation of FET were not fulfilled. 

2.1. Claimant has the burden of proving that FET has been violated, since it has 

to be reach in substantial and veritable circumstances and facts. 

73 It is undeniable that Claimant has the burden of bringing sufficient proof that he did not 

receive treatment amounting to FET [Tudor, p. 138]. As we might find in the Vienna 

Convention on the Law of Treaties, violation of FET should be interpreted in good faith in 

accordance with the ordinary meaning of terms [VCLT, Art. 31]. In MTD case the Tribunal 

defined that the terms ‘fair’ and ‘equitable’ [...] mean ‘just’, ‘even-handed’, ‘unbiased’, 

‘legitimate’ [MTD, para. 113]. 

74 In last tribunals’ judgments we might find that the fair and equitable treatment standard is 

not a laundry list of potential acts of misconduct [Micula, para. 517] and cannot be reached 

in the abstract, it must depend on the facts of the particular case. [Mondev, para. 118].  

75 It is not only required Respondent’s action demonstrated by Claimant be veritable and 

substantial. The Tribunal in S. D. Myers case held that this standard is breached when an 

investor has been treated in such an unjust or arbitrary manner that the treatment rises to the 

level that is unacceptable from the international perspective [S.D. Myers, para. 263]. It is 

irrefutable that Respondent treating Claimant did not fulfill the requisite degree of 

improperness, which would be affected fair and equitable treatment standard. Even though, 

he Claimant did not proved it. 
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2.2. The BIT does not contain a stabilization clause. 

76 In international investment law one of the crucial delimitations of the State’s regulatory and 

administrative measures might be stabilization clauses. A stabilization clause has been 

defined as contract language which freezes the provisions of a national system of law chosen 

as the law of the contract as of the date of the contract, in order to prevent the application to 

the contract of any future alterations of this system [Amoco, para. 189]. In light of the 

definition above, the Cogitatia-Barancasia BIT does not contain any provisions, which 

exclude the Claimant’s investments from the application of new laws.  

77 Furthermore, fair and equitable treatment is not always related to a stabilisation clause in an 

investment agreement. The Claimant cannot expect that rates will remain unaltered despite 

technological advances and other circumstances affecting profitability [Record, p. 10]. 

2.3. Claimant’s expectations were not legitimate. 

78 Regarding the requirement of a stable legal framework, the Tribunal must bear in mind that, 

unless a stabilization clause is inserted into the contract concluded between the host State and 

the investor, the State does not abdicate of its sovereign right to regulate and legislate under 

its own jurisdiction [Lemire, para. 500]. Otherwise by accession to a Bilateral Investment 

Treaty, the State would be fundamentally renouncing its sovereign right to alter the legislator 

framework of its own territory [Parkerings, para. 330–333]. Thus, not every change of legal 

or business framework could be regarded as a breach of the FET clause 

[Dugan/Wallace/Rubin/Sabahi, p. 514, AES, par. 9.3.27–9.3.35].  

79 In the AES case the Claimant’s expectations about stability and predictability of law 

resembled the case at hand. Administrative pricing was changes and the agreement between 

parties did not contain stabilization clause. In that case the Tribunal concludes that Claimants 

cannot legitimately have been led by Hungary to expect that a regime of administrative 

pricing would not be reintroduced [AES, para. 9.3.26] and a legal framework is by definition 

subject to change as it adapts to new circumstances day by day and a state has the sovereign 

right to exercise its powers which include legislative acts [AES, para. 9.3.29]. Common 

statement was presented EDF case in which Tribunal noted [e]xcept where specific promises 

or representations are made by the State to the investor, the latter may not rely on a bilateral 

investment treaty as a kind of insurance policy against the risk of any changes in the host 

State’s legal and economic framework [EDF, para. 217]. 

80  Consequently, the Claimant’s expectations about stability of the value of feed-in tariff are 

certainly illegitimate, especially according to the Tribunal in Parkerings-Compagniet case 
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which admited any businessman or investor knows that laws will evolve over time. 

[Parkerings-Compagniet, para. 332]. 

81 Furthermore, the representations relied on by the investor must be specific, concrete, and 

directed towards the investor itself [Dolzer/Schreuer, p. 148; Plama, para. 176]. In the present 

case, LRE was not dedicated exclusively to Vasiuki. Thus, changing LRE by Annexes could 

not be treated as prerequisite to breach of FET standard. Especially considering the fact the 

changes were not drastic or discriminatory [Toto, para. 244], not thwarting Vasiuki’s 

investment and being applicable to all investors in solar sector. 

2.3.1.  Claimant should consider business risk regarding to his investments. 

82  A business risk is part of every investment. It was comfirmed by Salini test, which defines 

investments as consisting of four elements: (a) a contribution of money or assets; (b) a 

certain duration; (c) an element of risk; and (d) a contribution to the economic development 

of the host state. Since the decision in Salini case, numerous cases have agreed with that 

interpretation [Joy Mining, para. 53]. As it was stated by the Tribunal in MTD case: Investors 

as citizens of a country are part of the game and cannot expect to be let off the hook of their 

societal responsibility only because they invest abroad. After all, investment protection is 

about risk management in the public sphere and not about generally shielding firms against 

business risks [MTD, para. 178].  

83 Where unconventional circumstances, which include the specifics of the intensively 

developing renewable energy sector, has a significant impact on an investor’s business, this 

impact must to some extent be attributed to the business risks the Claimant took when 

investing [CMS, para. 248].  

84 The Tribunals also state that investors have to bear the risk that laws will evolve over time 

[Parkerings, para. 331]. Claimant should be awarded of vulnerability to changes in the sector 

which is still developing. It is clear that the primary role of the state will be adjusting the 

legal regime to changing circumstances.  

85 It is also beyond any doubt greater profit is followed by greater risk [Generation Ukraine, 

para. 20.37]. Claimant should consider potentially changing of such high profitable value of 

feed-in tariffs, when had chose this renewable energy sector to invest. This awareness is 

expected from the investors [Diehl, p. 415], since BITs are not insurance policies against 

bad business judgment [Maffezini, para. 64; MTD, para. 178]. Claimant should considered 

all the above risks before investment was made, thus their expectation are illegitimate and 

cannot be the basis of the violation of FET standard. 
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2.4. Respondent’s action was required by the public interest and was 

nondiscriminatory. 

86 Respondent‘s conduct was attributable by new circumstances. Media, which highlighted 

mistakes in renewable energy policy, contribute to multitudinous national strikes. Media 

called renewable energy policy as solar bubble and revealed that Barancasia commits a lot of 

money for the renewable energy support system. Respondent decided to review renewable 

energy legislation. [Record, UF, p. 29, 32] 

87 As is generally accepted, the FET standard does not prevent states from acting in the public 

interest [UNCTAD, p. 73] and especially not from acting in pursuit of a fundamental public 

interest such as securing the financial liquidity of the state budget and protecting it from 

losses. In  Feldman case Tribunal also confirm that governments must be free to act in the 

broader public interest [Feldman, para. 103]. The Tribunal in James v. UK case found that 

the state can define own public purpose if it is reasonable and rational. It is necessary to give 

the state this discretion to act the best for state’s and citizen’s interests [Choudhury, p. 791].   

88 Considering the findings in Saluka case, Respondent submits that the determination of a 

breach of the FET requires a weighing of Claimant’s legitimate and reasonable expectations 

on the one hand and Respondent’s legitimate regulatory interests on the other. [Saluka, para. 

306]. Moreover, Judge Higgins noted that the balance must be strike between the 

expectations of foreign investors and the bona fide needs of governments to act in the public 

purposes [Higgins, p. 338, see also: National Grid, para. 151]. 

89 The Tribunal in Saluka case also found it is undeniable that the host State has right and 

privilege to regulate law in public interest, when any circumstances changed. [See in Saluka] 

In the present case all the Respondent’s decisions were reasoned by new circumstances - 

joining to the European Union and unexpectedly quick development of  renewable energy 

technology. In 2011 profitability of investments, vis-à-vis reduction of development costs, 

increased dramatically [Record, UF, p. 22, para. 25].  

90 Furthermore, the tribunals have made clear that investors bear the risks of nondiscriminatory 

regulation for a public purpose [Methanex, Part IV , Chapter D, page 4, Rn. 7] or the fact 

that laws will evolve over time [Parkerings, para. 331]. It is beyond any doubt that changes of 

Barancasia law was nondiscriminatory, since they applies to all investment of the solar 

sector, not only Vasiuki. 

91 Thus, Respondent concludes that Barancasia has a right to regulate in public interest through 

change the feed-in tariffs and to limit the licenses to new technologies, particularly in the 
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present case is order to achieve financial stability, and this right should be balanced with the 

legitimate expectations of Complainant by the Tribunal upon deciding on the violation of the 

FET standard.  

92 As is apparent from above, payout of compensation would be disaffirmation of state’s power 

to regulate their own law, with is the most crucial basis of international law, what was 

confirmed by the Tribunal in Feldman case: Reasonable governmental regulation of this type 

cannot be achieved if any business that is adversely affected may seek compensation, and it is 

safe to say that customary international law recognizes this. [Feldman, para. 103]. 

2.5. Respondent has complied with the requirement of lack of arbitrariness. 

93 Several Tribunals concluded that various State’s actions that are not “based on reason” are to 

be considered arbitrary [Azurix, para. 322, Siemens, para. 397, Lemire, para. 43]. 

Additionally, Plama award confirms that arbitrary conduct is synonymous with 

unreasonable conduct. [Plama, p. 184]. Others tribunals have consulted Black´s Law 

Dictionary, according to which arbitrary refers to action founded on prejudice or preference 

rather than on reason of fact [Occidental, para. 162, CMS, para. 291, Lauder, para. 221]. 

94 Moreover, in Enron case, when tribunal analyzed measures taken by Argentina in the context 

of financial crisis, it held: The measures adopted might have been good or bad, a matter 

which is not for the Tribunal to judge, but they were not arbitrary in that they were what the 

Government believed and understood was the best response to the unfolding crisis [Enron, 

para. 281] Similarly, in LG&E v. Argentina, a case arising from the same crisis, held that 

even though the measures adopted by Argentina may not have been the best, they were not 

taken lightly, without due consideration [LG&E, para. 162]. 

95 It is beyond any possibility to state that Respondent has no reason to change LRE or refused 

the license for Alpha project. As was mentioned [MemR, issue III, point 1] Respondent has 

legitimate basis to act in administrative and regulatory measures in case of financial crisis in 

solar politics. 

2.6. Respondent did not violated denial of justice. 

96 The notion of denial of justice is defined as improper administration of civil and criminal 

justice towards an alien, including denial of access to the courts, inadequate procedures, and 

unjust decisions [Brownlie, p. 506; OECD, p. 28]. The Tribunal in Waste Management 

affirmed that there is a breach of the FET clause when a conduct attributable to the State 

involves a lack of due process leading to an outcome which offends judicial propriety—as 

might be the case with a manifest failure of natural justice in judicial proceedings or a 
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complete lack of transparency and candor in an administrative process. [Waste 

Management, par. 98] 

97 Claimant cannot argue Respondent violated denial of justice, since Respondent did not take 

advantage from the possible access to court in case of resufal the license for Alpha project 

[Record, PO no. 2, point 23]. According to this fact, it is impossible to accuse the 

Respondent he did not fulfill their duties. 

2.7. Respondent acted in good faith and did not fullfill requirement to coercion or 

harassment. 

98 Respondent’s only action was to enact legislation in good faith for the purpose of addressing 

an economic crisis of solar sector and negative public perception. [Record, UF, para. 29, 32] 

Actions amounting to act in bad faith include: the use of legal instruments for purposes other 

than those for which they were created[…], a conspiracy by state organs to inflict damage 

upon or to defeat the investment, the termination of the investment for reasons other than the 

one put forth by the government, and expulsion of the an investment based on local 

favoritism. [Frontier Petroleum, para. 300] Moreover, the standard for proving bad faith is a 

demanding one [Bayindir, para. 143]. Here, Respondent did not fulfill prerequisities to act in 

bad faith, changing the law was necessary due to the public interest [MemR, issue III, point. 

2.4].  

99 Similarly, harassment and coercion⎯or abusive treatment, more generally⎯involve 

unwarranted and improper pressure, abuse of power, persecution, threats, intimidation and 

use of force such as: arresting or jailing of executives or personnel; threats of or initiation of 

criminal proceedings; deliberate imposition of unfounded tax assessments, criminal or other 

fines; arresting or seizing of physical assets, bank accounts and equity; interfering with, 

obstructing or preventing daily business operations; and deportation from the host State or 

refusal to extend documents that allow a foreigner to live and work in the host State. 

[UNCTAD2, p. 82] 

100 Claimant has provided no proof that Respondent act in any manners from the above. As such, 

Respondent has fully met its duties to act in good faith and without harassment or coercion. 

 

CONCLUSION ON ISSUE III 

 

101 Respondent’s conduct was legitimate. New circumstances made changing of public policy 

justifiable. The feed-in tariff was still profitable for Claimant.  



Memorial for Respondent | ERSKINE 

 

 

47 

102 Moreover, it is irrefragable that Respondent’s conduct was consistent with fair and equitable 

treatment standard. First, the BIT does not contain any stabilization clause. Claimant cannot 

require freezing of law, since there was no occasions to do it. Second, Claimant’s 

expectations to demit from sovereign right to regulate are unreasonable.  The State has 

privilege to change legal framework day by day when new circumstances appear. This is 

further supported by Schreuer who points out, a breach of contract resulting from serious 

difficulties on the part of the government to comply with its financial obligations cannot be 

equated with unfair and inequitable treatment [Schreuer2, p. 380]. 

103 It is important that amendments were made in good faith and pertained to all investors from 

that sector. Amendments were based on reason- prompted by public interest and Respondent 

found  balance between public interest and investors’ expectations.  

104 Additionally, every reasonable investor respect business risk, which occurs in every 

investment. Claimant did not consider that fact. Claimant did not even enjoy access to 

justice, which had guaranteed on the grounds of the BIT.  

105 Respondent’s actions were also nondiscriminatory and nonarbitrary. Respondent acted 

without coercion and harassment. 

106 For all reasons above, Respondent’s administrative and regulatory measures  did not amount 

breach of BIT. If Claimant consider otherwise, on Claimant is burden of proving this fact. 
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IV.  RESPONDENT  CANNOT  BE  ORDERED  TO  RESCIND  THE  LRE  

AMENDED  ART.  4  OR  TO  CONTINUE  TO  PAY  THE  PRE-  2013  

FEED-IN  TARIFF  TO  CLAIMANT. 

107 Respondent respectfully asks this honourable Tribunal to consider, that Respondent cannot be 

ordered to rescind the LRE amended Art. 4 or to continue to pay pre-2013 feed-in tariff. 

Claimant claims that Barancasia’s renewable energy policy and legislation actions in that 

sector were unjustified and therefore they were the reason of his losses. In these 

circumstances Claimant inappropriately orders the change of law by Respondent, who is a 

sovereign law subject (1). However, the Tribunals have got not power to adjudge requested 

remedies (2) and they are not prone in practise to adjudicate non-pecuniary remedies (3). 

1. The Respondent as a sovereign state cannot be forced to actions required by 

Claimant. 

108 Sovereignty makes every state special position as an international law subject, also in relation 

to an investor. Therefore the Respondent had got a right to change his law (1.1). That 

distinguishes him from investor’s legal position (1.2). In the result Respondent’s sovereignty 

prevents the Claimant to order change of law on the territory where the Respondent is in 

authority (1.3). Additionally, the Respondent as a state is fully sovereign over natural 

resources on his territory (1.4).  

1.1. The Respondent as a sovereign had got the right to change his law. 

109 The states are the only subjects in international law that are equipped with a full legal 

personality. It is strictly connected with the attribute of sovereignty that poses the main state’s 

feature and origin of its rights and obligations in dimension of international relations. The 

good example that shows it clearly is the judgment of Permanent Court of Justice in the case 

of S.S. “Wimbledon” – fundamental in reference to sovereignty subject. The Court 

adjudicated that Germany had had the right to be neutral in the Polish-Russian War as a result 

of its sovereignty [S.S.Wimbledon, p. 7]. Thus the Respondent had the right to undertake 

actions, that are incorrectly called as unjustified by the Claimant, all the more. If the state has 

got the power to make independent decisions in relations with other states, then following 

argumentum a maiori ad minus, it has got the right to make sovereign decisions in relations 

with private subjects. As stated by the Continental Tribunal, it would be unconscionable for a 

country to promise not to change its legislation as time and needs change, or even more to tie 
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its hands by such a kind of stipulation in case a crisis of any type or origin arose [AWG, para. 

31]. The state should not resign from the main instrument of its activity. Hence, the change of 

law provided by the Respondent was typical and justified state’s action.  

1.2. Sovereignty as an international legal standard. 

110 The standard of a state’s sovereignty principle has got its reflection in UNC, which states that 

the Organization is based on the principle of the sovereign equality of all its Members [UNC, 

Article 2 p. 1]. This principle must be respected by all international legal subjects, since the 

Charter is signed by absolute majority of the states that makes it common international legal 

standard. This the reason why the Claimant is obliged to respect Respondent’s right to be 

sovereign in its investment policy all the more. 

1.3. Sovereignty of a state distinguishes its legal position from private investor’s 

one. 

111 The international investment law reaches out beyond regulations referring to relations 

between the states. It means that the nature of legal state’s subjectivity is to be perceived 

widely, namely states can influence on investment law classically through the treaties, 

customs as also through  participation in direct relations with private subjects. In that kind of 

relations sovereignty is supposed to be treated differently, since private investors, as a subject 

created on the ground of a state’s law, have not got equal position to the states.  

1.4. The Respondent’s sovereignty on his territory prevents the Claimant to order 

change of law on the territory where the Respondent is in authority. 

112 This is widely acceptable in international law that territorial sovereignty as the most important 

part of state’s sovereignty entitles the Respondent to regulate his law and to conduct his  

investment policy independently on other legal subjects. According to adjudication of 

arbitrator M. Huber in Palmas case the sovereignty has got territorial dimension above all. He 

stated sovereignty is the right to exercise therein, to the exclusion of any other State, the 

functions of a State. The development of the national organisation of States during the last 

few centuries and, as a corollary, the development of international law, have established this 

principle of the exclusive competence of the State in regard to its own territory [UN Reports, 

p. 838]. Those functions that are meaningful in this case are independent investment policy 

(1.3.1) and legislation (1.3.2) all above. These competences are exclusive for Respondent. 

That accounts to it, that the Respondent does not have to share them with the other subjects, 

thus with private investor neither especially.  
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1.4.1.  Independent investment policy of the Respondent as a consequence of 

territorial sovereignty. 

113 In the result of the above, the Respondent has got the right to describe his investment policy 

independently. This right includes particularly latitude in creation of investment conditions 

about permission, refusal of permission to make an investment and all the more  change of 

current tariffs in particular branch. A State has the right to enact, modify or cancel a law at its 

own discretion. [Impregilo, para. 290; See also: Parkerkings, para. 332]. The special 

economic situation required change that have been made by the Respondent, therefore his 

actions cannot be described as unjustified, since they were taken in dimension of 

independency.  

1.4.2. The state has got a right to regulate legal relations on its territory. 

114 Territorial feature of sovereignty means also the exclusive right of Respondent to regulate 

legal relations that refer to his territory. Sovereignty in legislation is one of the essential parts 

of state’s power, without which the state cannot function anymore. This is the reason why the 

state cannot be deprived of it, thus obligation to change the law is an attempt of state’s 

sovereignty violation. It is each State’s undeniable right and privilege to exercise its 

sovereign legislative power [Impregilo, para. 290; See also: Parkerkings, para. 332]. The 

result of such conceptualization is the exclusivity of state’s right to legislation. Therefore the 

Respondent cannot be ordered to change his law in any way, since the Respondent, as the 

only subject, has got the competence to pass the law on his territory. 

1.5. Principle of permanent sovereignty over natural resources must be respected. 

115 The clear expression of principle of permanent sovereignty over natural resources confirmed 

in UNR. General Assembly of United Nations declared in the first point of the resolution, 

which points out: the right of peoples and nations to permanent sovereignty over their natural 

wealth and resources must be exercised in the interest of their national development. [UNR 

1803, p.1]. The natural resource is a wide term that also includes sunlight that is indispensable 

to produce energy by usage of solar panel. The natural resource  is an actual or potential form 

of wealth supplied by nature [Webster’s]. It emphasizes territorial dimension of sovereignty 

and confirms that Respondent’s decision about change of LRE was legal and fully justified.  

116 The result of such conceptualization is the exclusivity of state’s right to legislation in scope of 

natural resources. Therefore the Respondent cannot be ordered to change his law in any way, 
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since the Respondent, as the only subject, has got the competence to pass the law on his 

territory which refers to Respondent’s natural resources.. 

2. The London Court of International Arbitration has not got the power to adjudicate 

the remedies requested by the Claimant. 

117 There are no competences given Tribunal to award remedies requested by Claimant. They do 

not appear neither in BIT (3.1) nor in LCIA (3.2). 

2.1. BIT does not anticipate requested remedies at all. 

118 First of all, there is no legal ground in the BIT, to adjudge obligation of law’s change. 

Interpreting the BIT, it is to be noticed, that it does not even mention any possibility of law’s 

change as remedy for dispute’s settlement. That notwithstanding, the BIT lists all permissible 

remedies in case of losses suffered by investor in article 4, i.e. restitution, indemnification, 

compensation. However, the restitution does not include change of law, as it could seem 

prima facie, following DARSIWA, restitution, that is, to re-establish the situation which 

existed before [DARSIWA, Art. 35]. Carole Malinvaud states it precisely and says that in 

investment arbitration, available non-pecuniary remedies include the partial or total 

restitution of property as well as satisfaction [see in: Malinvaud]. If the restitution refers only 

to property, a contrario the re-establishment of previous legal regulation cannot be required. 

Thus, such remedies do not exist in international investment law and therefore they cannot be 

applied all the more. 

2.2. LCIA Rules do not anticipate requested remedies neither. 

119 According to the first point of Memorial, Respondent is holding that LCIA Rules are not 

applicable law. However, if the honourable Tribunal claims differently, it must be noticed that 

even the LCIA Rules do not anticipate the matter of non-pecuniary remedies. LCIA Rules 

state only the way of carrying out an award, but not applicable remedies. They contain only 

rules of proceeding, but they do not contain any ground for remedies. Thus, the LCIA do not 

equip the Tribunal with another solution’s means, but only regulate how to proceed and use 

remedies that are available and applicable.   

3. The arbitral tribunals are not prone to adjudicate non-pecuniary remedies. 

Pecuniary remedies are more appropriate. 

120 As a practise indicates, tribunals are not willing to adjudge non-pecuniary remedies. Another 

explanation of the scarcity of awards ordering non-pecuniary remedies may lie in the fact that 
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their enforcement necessarily requires the cooperation of the State on its  own territory 

[Malinvaud]. This is the reason why last decision is reserved for states. If the Tribunal 

adjudged non-pecuniary remedy, for example law’s change, then enforcement would require 

cooperation with obliged state. If the state is not willing to enforce the award, there is no 

means to force the state to any performance. Investment arbitral tribunals do not have any 

inherent power to order specific performance or restitution [de Luca, para. 20]. This is the 

reason why, the pecuniary remedies are more appropriate. Since, they are possible to be 

applied with respect to state’s sovereignty or the state can be forced to pay if it possesses a 

property in other state.  

3.1. Restitution in integrum is improbable to be adjudged. 

121 The Claimant’s demand is a claim for a restitution in integrum. In practise such orders are not 

imposed on states, since, as tribunal adjudged in Amco case it is more than doubtful that this 

kind of restitution in integrum could be ordered against sovereign states [Amco, para. 202]. 

In this case, Indonesia had revoked a previously given license and Amco demanded 

revocation of this decision. This case shows, that arbitrators realise, that they have not got 

power to impose obligations with such far-reaching effect as law’s change. Moreover, as 

Carole Malinvaud stated it is obvious that this tribunal cannot substitute itself for the 

Indonesian Government, in order to cancel the revocation and restore the licence: such 

actions are not even claims [Malinvaud]. Considering this thesis, the honourable Tribunal is 

not even obliged to examine Claimant’s demands, that cannot be perceived as appropriate. 

3.2. Last choice of remedy comes within state’s power. 

122 The arbitral tribunal claim uniformly that states have the last word in choice of remedy, a 

contrario they cannot be forced to carry out them. That is the reason why tribunal do not 

adjudge non-pecuniary remedies unless it prefers to return the benefit of the free zone regime 

to them. The choice lies within the sovereign discretion of the Burundian government 

[Burundi, para. 406; See also CMS]. In this case arbitrator left the restitution option open to 

the respondent State without imposing such a remedy. That confirms that state’s sovereignty 

is respected by tribunals. The next example of that is the commentary of Carole Malinvaud to 

Chorzów factory case the Chorzów factory standards for compensation are satisfied, this 

allows for the State to have the final say on the form of the remedy [Malinvaud, p.IV]. Thus, 

even if the honourable Tribunal adjudge remedies demanded by Claimant, then the 

Respondent is not obliged to carry out them.  
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CONCLUSION ON ISSUE IV 

 

123 Taking all arguments presented above into account, Claimant groundlessly requires repeal of 

LRE amended article 4 or continuation of paying pre-2014 feed-in tariff. Such demand hall be 

treated as inadmissible. 

124 First of all, Respondent is sovereign state, that has got exclusive right of legislation and 

regulation his investment on the territory, where he is in authority. Moreover, Respondent has 

got especially right to permanent sovereignty on his natural resources.  

125 Additionally, neither BIT nor LCIA include remedies requested by Claimant, they cannot be 

adjudged. Finally, it is not very common, that tribunals adjudicate non-pecuniary remedies, 

since they are difficult or impossible to enforce and require cooperation with states, that are 

not oblige to it. 
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V.  CLAIMANT’S  BASIS  FOR  CLAIMING  AND  QUANTIFYING  

COMPENSATION  ARE  WRONG.   

126 Claimant made a lot of mistakes in his loses calculation. The Alpha project was consider as 

the one undertaken in response to LRE which Is not true. Moreover all the discrepancies 

between the plan of the Alpha project and the real situation were omitted (1). The weighted 

average cost of capital (WACC) computes by Claimant’s expert dose not taking into account 

all financing sources (2). Finally, the assumption that all actives bought for developing 12 

solar projects lost its value is baseless (3). 

1. The Project Alfa was not undertaken in response to the Law on Renewable 

Energy.  

127 The Alpha project was taken before the LRE and it can benefit from the fixed tariff (1.1). 

Moreover Claimant, as a new company at solar energy market made an over-optimistic 

assumption about the performance of the project (1.2). 

1.1.  Alpha Project predates LRE 

128 Alpha project predates the 2010 Law on the Renewable Energy. The project was brought on 

line in 2009 which is proven by Claimant dataset [Record, p. 46]. In this circumstances there 

is no doubt that Alpha project will not take advantage of EUR 0,44 k/Wh tariff, which was 

provided only for new initiatives. 

1.2. The performance of Alpha Project is lower than expected.  

129 Claimant documents shows that he could not forecast performance and costs of Alpha project 

[Record, p. 46]. The expenses for the project overrun of more than 50% the estimated project 

costs. What is more, project worked at 12.1% of its capacity. Claimant, as a young company 

at the solar energy market, made in this case over-optimistic expectation that project will 

work at 21% of capacity. 

130 This is clear that Alpha Project predates LRE. Moreover, it was way more expensive than 

expected and reached the performance at lower level than it was planned.  

131 Due to those facts there are no basis for claiming the compensation for Alpha project 

damages.   
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2. Claimant’s calculation of Weighted Average Cost of Capital (WACC) is wrong.  

132 Claimant discounted the cash flows using only equity as the source of project financing. This 

action was taken against the logic and the Claimants documentation. It is clear from the 

record that projects were financing by the equity and the debt [Project Financing, Record, p. 

47]. Even if the value of the debt was not taken into account at first – to compute the equity 

value, it should be added later to establish the value of whole project [Marboe, p.18].  

According to WACC discount concept not only the debt, but even a systematic risk should be 

added to compute the most accurate discounted cash flows [Pratt p. 136]. All possible data 

should be included in the calculation to make discounted cash flow realistic [Sempra para 

431, CME Czech Republic para 246]. Calculating WACC without a debt is a huge mistake in 

the case at hand. The correct calculation result in 12% WACC.   

133 The change in WACC rate gives different results in calculated compensation. In case at hand, 

even if the Tribunal determines that Claimant is entitled to damages for the tariff change on 

Project Beta, those damages would not be more than EUR 104,402, as it was correctly 

calculated by Respondent expert [Record p. 53]. There was no violation of any legal 

obligation so the ‘full reparation’ cannot be used [Chorzów Factory para 399, McLachlan p. 

3].  

3.  Actives bought by the Claimant for next 12 solar projects did not lost the value. 

134 To continue with solar activity development Claimant bought the land and equipment. 

Claimant estimates that there is no other use for bought actives than his solar activity and that 

it cannot be resold in any circumstances. This is hard to imagine that new equipment for the 

solar activity is worthless and cannot be sold. What is more, the price of the land in 

Barancasia is 10% higher, than it was when the land was bought [Record, PO, p. 29]. 

135 Moreover to calculate a discounted cash flow, Claimant again used WACC without taking 

debt into account. What is more the whole lost profits calculation assumes that next 12 

projects will operate through the year 2023 at 21% capacity. This expectation is simply over-

optimistic if we will look at the project Alpha problems. Even though, if the Tribunal inclined 

to award Claimant lost profits on the Project based on the change in the feed-in tariff, those 

lost profits would be no more than EUR 1,238,697. 

 

 

 

 



Memorial for Respondent | ERSKINE 

 

 

56 

CONCLUSION ON ISSUE V 

 

136 Claimant’s basis for claiming and quantifying compensation are wrong in all aspects. The 

value of the final compensation computed by Claimant is inflated in all points. The Alpha 

project did not has any link with LRE and operated with lower capacity than expected. There 

are no basis for compensation at this point. The other project loses where calculated with the 

wrong WACC due to obvious mistake. Claimant did not take into account the information 

about the financing sources which was obvious for him.  

137 Moreover, Claimant tried to convince the honor Tribunal that the actives he bought are 

currently valueless, which can never happened with the land. Due to those facts the amount 

of demanded compensation was extremely high. Even, if the Tribunal determines that 

Claimant is entitled to compensation, it should by more than 60% lower than one proposed 

by Claimant. 
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PRAYER  FOR  RELIEF 

138 In the light of the aforementioned reasons, Respondent respectfully requests the Tribunal to 

reject claims asserted by the Claimant and find as follow : 

1. Tribunal has no jurisdiction and that claims submitted by the Claimant are not 

admissible; 

In the alternative,  

2. Barancasia has not violated the protection of the BIT; 

3. Claimant’s request for specific performance as denied; 

4. Respondent is entitled to the restitution by Claimant of all costs related to these 

proceedings. 

 

 

 

 

 

 

Respectfully submitted on September 26, 2015 

 

ERSKINE 

 

On behalf of the Claimant 

Vasiuki LCC 

 


