
 
 

TEAM: EVENSEN  

 

 

FOREIGN DIRECT INVESTMENT INTERNATIONAL ARBITRATION 

MOOT 2015 

 

 

LONDON COURT OF INTERNATIONAL ARBITRATION 

 

 

 

MEMORANDUM FOR RESPONDENT 

 

 

 

 

 

 

 ON BEHALF OF  

 

 AGAINST  

Republic of Barancasia 

c/o Pierre-Maurice Skolil 

1010 Gamla-Uppsala 

Barancasia  

Vasiuki LLC  

Helios Boulevard 1100  

2401 Ville-de-Ra  

Federal Republic of Cogitatia  

 

RESPONDENT  

 

 

 CLAIMANT  

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

ii 
 

INDEX OF ABBREVIATIONS 

 

& and 

ARA Answer to Request for Arbitration, filed by 

Respondent, dated 8 August 2014 

Art./Arts Article/Articles 

ASA Swiss Arbitration Association 

BEA The Barancasia Energy Authority 

BIT Bilateral Investment Treaty 

Brussels Treaty Brussels Treaty or known as the Merger Treaty, 

concluded in Brussels on 8 April 1965 and entered 

into force on 1 July 1967 

CFREU Charter of Fund Right EU 

CJEU The Court of Justice of the European Union 

Claimant Vasiuki LLC 

DIS German Institution of Arbitration 

EC The European Commission 

ECT The Energy Charter Treaty, concluded in Lisbon on 

17 December 1994 

e.g. exempli gratia (for example) 

Ed. Publishing House 



Team EVENSEN                                                                    Memorandum for Respondent  

 

iii 
 

ed./eds. editor/editors 

et al. et alii (and others) 

EEC European Economic Community 

ECJ European Court of Justice was established in 1952, 

by the Treaty of Paris (1951) 

EU The European Union 

EURATOM The European Atomic Energy Community 

EU Treaties TEU and TFEU after 1 December 2009. and The 

ECSC Treaty, EEC and EURATOM Treaties, 

Brussels Treaty, Single European Act, Maastricht 

Treaty, Treaty of Amsterdam, Treaty of Nice before 

1 December 2009 

FDI Foreign Direct Investment 

FETS Fair and Equitable Treatment Standard 

IBA International Bar Association 

ICC International Chamber of Commerce 

ICC Rules Rules of Arbitration of the ICC, in force as from 1 

January 2012 

ICCA International Council for Commercial Arbitration 

ICJ The International Court of Justice 

ICJ Statute The Statute of the ICJ, annexed to the Charter of the 

United Nations 



Team EVENSEN                                                                    Memorandum for Respondent  

 

iv 
 

ICSID International Centre for Settlement of Investment 

Disputes 

id. idem (the same) 

i.e. id est (that is) 

Inc. Incorporated 

ILA The International Law Association 

ILC United Nations International Law Commission 

infra Below 

intra-EU BIT Intra European Union Bilateral Investment Treaty 

LCIA London Court of International Arbitration 

LCIA Rules The LCIA Arbitration Rules, in force as from 1 

October 2014 

LLC Limited Liability Company 

LRE Barancasia’s Law on Renewable Energy, adopted in 

May 2010 

Ltd. Limited 

Maastricht Treaty Maastricht Treaty or known as the Treaty on 

European Union, concluded in Maastricht on 7 

February 1992 and entered into force on 1 

November 1993 

NAFTA The North American Free Trade Agreement, 

concluded on 17 December 1992, in Ottawa, 

Mexico City and Washington D.C. 

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

v 
 

NY Convention United Nations Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards of 7 June 

1959 

no./nos. number/numbers 

p./pp. page/pages 

para./paras. paragraph/paragraphs 

PCA Permanent Court of Arbitration 

PCIJ Permanent Court of International Justice 

RA Request for Arbitration, filed by Claimant, dated 2 

November 2014 

RRA Response to Request for Arbitration, filed by 

Respondent, dated 21 November 2014 

Respondent The Republic of Barancasia 

SCC Stockholm Chamber of Commerce 

Single European Act Single European Act, concluded in Luxembourg/ 

The Hague on 17 February 1986/ 28 February 1986 

and entered into force on 1 July 1987 

SUF Statement of Uncontested Facts 

Supra Above 

Tribunal The Arbitral Tribunal in the present dispute 

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

vi 
 

TEU Treaty on European Union concluded in Maastricht 

on 7 February 1992 and entered into force on 1 

November 

TFEU Treaty on the Functioning of the European Union 

which renamed the Rome Treaty concluded in Rome 

on 25 March 1967 and entered into force on 1 

January 1958 

Treaty of Amsterdam Treaty of Amsterdam, concluded in Amsterdam on 2 

October 1997 and entered into force on 1 May 1999 

Treaty of Nice Treaty of Nice, concluded in Nice on 26 February 

2001 and entered into force on 1 February 2003 

Treaties of Rome EEC and EURATOM Treaties, concluded in Rome 

on 25 March 1957 and entered into force on 1 

January 1958 

US United States 

v. versus (against) 

VCLT The Vienna Convention on the Law of Treaties, 

concluded at Vienna on 23 May 1969 

vol. volume 

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

vii 
 

INDEX OF AUTHORITIES 

 

 

Alrashid, Meriam N. The Arbitral Tribunal’s Discretion 

Published in: Ian A. Laird, Borzu Sabahi, Frédéric G. Sourgens, 

Todd J. Weiler  (eds.), Quantifying Damages in Investment Treaty 

Arbitration and International Law,  vol. 8, JurisNet, New York, 

2015, pp. 327-355 

Cited as: Alrashid  

 

Besson, Sébastien Arbitrage international et mesures provisoires 

Published in:  Etudes suisses de droit international, vol. 105, 

1998, pp. 129-149 

Cited as Besson  

 

Binder, Cristina B. Beiträge zum ausländischen öffentlichen Recht und Völkerrecht 

Die Grenzen der Vertragstreue im Völkerrecht 

Band 245, 2013 

Cited as: Binder 

 

Bishop, Doak R. Theories of State Responsibility in International Law: 

Expropriation and Fait and Equitable Treatment 

Published in: Proceedings of the Annual Institute of Oil and Gas 

Law, vol. 58, 2007, pp. 203-287 



Team EVENSEN                                                                    Memorandum for Respondent  

 

viii 
 

Bishop, Doak R.; 

Crawford, James 

Foreign Investment Disputes: Cases, Materials and Commentary, 

2nd edition 

Kluwer Law International, The Hague, 2014 

Cited as: Bishop/Crawford  

 

Born, Gary B. International Commercial Arbitration, 2nd edition 

Ed. Kluwer Law International, Alphen aan den Rijn, 2014 

Cited as: Born  

 

Burch, Alan R. Purchasing the Right to Govern: Winstar and the Need to 

Reconceptualize the Law of Regulatory Agreements, 

Kentucky Law Journal, 2000 

Cited as: Burch  

 

Crawford, James R. State Responsibility: Third Report by the Special Rapporteur in 

International Responsibility, UN Doc. A/CN.4/507 

Cited as: Crawford  

 

Elder, Troy E. The Case Against Arbitral Awards of Specific Performance in 

Transnational Commercial Disputes 

Arbitration International, vol. 13, no. 1/1997, pp. 1-32 

Cited as: Elder  



Team EVENSEN                                                                    Memorandum for Respondent  

 

ix 
 

Fellmeth, Aaron Xavier 

 

Below-Market Interest in International Claims Against States 

The Journal of International Economic Law, issue 13/2010, pp. 4-

24 

Cited as: Fellmeth  

 

Gélinas, Paul A General Characteristics of Recoverable Damages in International 

Arbitration 

Published in: R.H. Kreindler, Y. Derains (eds.), Evaluation of 

Damages in International Arbitration, Dossiers of the ICC 

Institute of World Business Law 4, Paris, 2006, pp. 10-32 

Cited as: Gélinas 

 

Giardina, Andrea Issues of Applicable Law and Uniform Law on Interest: Basic 

Distinctions in National and International Practice 

Published in: Laurent Lévy, Filip de Ly (eds.), Interest, Auxiliary 

and Alternative Remedies in International Arbitration, Dossiers of 

the ICC Institute of World Business Law 5, ICC, Paris, 2008, pp. 

166-199 

Cited as: Giardina  

 

Ghouri, Ahmad G. Interaction and Conflict of Treaties in Investment Arbitration 

International Arbitration Law Library, 2015 

Cited as: Ghouri  

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

x 
 

Hanotiau, Bernard La détermination et l'évalutation du dommage réparable : 

principes généraux et principes en émergence, in Gaillard (ed.), 

Transational Rules in International Commercial Arbitration (ICC 

Publication No. 480, 4), ICC Publishing SA, Paris 1993, p. 209 et 

seq. 

Cited as: Hanotiau  

 

Heiskanen, Veijo H. State As A Private: The Participation of States in International 

Commercial Arbitration 

Transnational  Dispute Management, vol.7, issue 1/2010,pp. 1-14 

Cited as Heiskanen  

 

ICCA's Guide ICCA's Guide to the Interpretation of the 1958 New York 

Convention 

Cited as: ICCA's Guide  

 

Jarvin, Sigvard Non-Pecuniary Remedies: The Practice of Declaratory Relief and 

Specific Performance in International Commercial Arbitration 

Published in: Arthur W. Rovine (ed.), The Fordham Papers, 

Martinus Nijhoff Publishers, New York, 2007, pp. 167-185 

Cited as: Jarvin  

 

Kohen, Marcelo K. Desuetude and Obsolescence of Treaties 

The Law of Treaties Beyond the Vienna Convention, 2011 

Cited as: Kohen  



Team EVENSEN                                                                    Memorandum for Respondent  

 

xi 
 

Lanovoy,Vladyslav L.; 

Alschner, Wolfgang A.; 

Berdajs, Ana B.; 

 

 

Legal basis and effect of denunciation under international 

investment agreements 

The Graduate Institute of International and development Studies, 

Research paper 

Geneva, 9 May 2010 

Cited as: Lanovoy  

 

Lew, Julian D. M.; 

Mistelis, Loukas A.; 

Kröll, Stefan M. 

Comparative International Commercial Arbitration 

Ed. Kluwer Law International, The Hague, 2003 

Cited as: Lew  

 

Mayer, Pierre Imperium de l'arbitre et mesures provisoires 

Published in : Etudes de procédure et d'arbitrage en l'honneur de 

Jean-François Poudret, Lausanne, 1999, pp. 434-456 

Cited as: Mayer  

 

Mourre, Alexis Judicial Penalties and Specific Performance in International 

Arbitration 

Published in: Laurent Lévy, Filip de Ly (eds.), Interest, Auxiliary 

and Alternative Remedies in International Arbitration, Dossiers of 

the ICC Institute of World Business Law 5, ICC, Paris, 2008, 

pp. 79-88 

Cited as Mourre  



Team EVENSEN                                                                    Memorandum for Respondent  

 

xii 
 

Olík, Miloš O.; 

Fyrbach, David F. 

The Competence of Investment Arbitration Tribunals to seek 

Preliminary Rulings from the European Courts 

Czech Yearbook of International Law, March 2011 

Cited as: Olík/ Fyrbach  

 

Peter, Wolfgang; 

de Kuyper, Jean-Quentin; 

de Candolle, Bénédict 

Arbitration and Renegotiation of International Investment 

Agreements: A Study with Particular Reference to Means of 

Conflict Avoidance under Natural Resources Investment 

Agreements 

Kluwer Law International, The Hague, 1995 

Cited as: Peter/de Kuyper/de Candolle  

 

Poudret,Jean-

François; 

Besson, Sébastien 

. 

 

Comparative Law of International Arbitration, 2nd edition, Ed. 

Sweet & Maxwell, London, 2007 

Cited as: Poudret/Besson  

 

Ramanujan, Ardarsh R. Conflicts over Conflict: Preventing Fragmentation of International 

Law, Trade, Law and Development, vol. 1, No. 1, 2009 

Cited as: Ramanujan  

 

Redfern, Alan; 

Hunter, Martin J.; 

Blackaby, Nigel; 

Partasides, Constantine 

Law and Practice of International Commercial Arbitration, 4th edition 

Ed. Sweet & Maxwell, London, 2004 

Cited as: Redfern  

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xiii 
 

Paulsson, Jan The Expectation Model 

Published in: Evaluation of Damages in International Arbitration, 

Dossiers of the ICC Institute of World Business Law 4, Paris, 

2006, pp. 55-75 

Cited as: Paulsson  

 

Ripinsky, Sergey; 

Williams, Kevin 

Damages in International Investment Law, British Institute of 

International and Comparative Law, London, 2008 

Cited as: Ripinsky/Williams  

 

Robert, Jean Arbitrage, droit interne droit international privé, 5th edition, Paris, 

1983 

Cited as: Robert  

 

Sabahi, Borzu Compensation and Restitution in Investor-State Arbitration: 

Principles and Practice 

Oxford University Press, New York, 2011 

Cited as: Sabahi  

 

Study Group of the ILC Fragmentation of International Law: Difficulties Arising from the 

Diversification and Expansion of International Law, 13 April 2006 

Cited as: ILC Study Group  

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xiv 
 

Thomas, David A.; 

McGregor, Harvey 

Mc Gregor on Damages, 16th edition 

Sweet and Maxwell, London, 1997 

Cited as: Thomas/McGregor 

 

Volkov, Oleksandr; 

Johnson, Lise 

State Liability for Regulatory Change: How International Investment 

Rules are Overriding Domestic Law, 6 January 2014 

Cited as: Volkov/Johnson  

 

Weisburg, Henry; 

Ryan, Cristopher 

Meand to Be Made Whole: Damages in the Context of 

International Investment Arbitration 

Published in: Y. Derains, H. Kreindler (eds.), Evaluation of 

Damages in International Arbitration, Dossiers of the ICC 

Institute of Worlds Business Law, Paris, 2006, pp. 165-193 

Cited as: Weisburg/Ryan  

 

Whiteman, Michael 

 

Damages in International Law, vol. III 

US Government Priting Office, Washington, 1943 

Cited as: Whiteman  

 

Woolcock, Stephen W. EU Trade and Investment Policymaking After the Lisbon Treaty 

Sixth Report on the Law of Treaties, Yearbook of the 

ILC, 196 

Cited as: Woolcock  

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xv 
 

INDEX OF COURT DECISIONS 

 

ARGENTINA 

Cia Territorial de Seguras (S.A.) v. The Clara Y 

Argentina' Cámara Nacional Especial, Judgement of 4 May 1953 

Cited as: Cia Territorial de Seguras case 

 

BELIZE 

BCB Holdings Limited and The Belize Bank Limited v. The Attorney General of Belize 

Caribbean Court of Justice, Appellate Jurisdiction, 26 July 2013 

Cited as: BCB v. The Attorney General of Belize 

 

BRAZIL 

Grain Partners S.p.A. v. Cooperativa dos Produtores Trabalhadores Rurais de Sorriso Ltda. 

Superior Court of Justice, 18 October 2006 

Cited as: Grain Partners v. CPTR 

 

FRANCE 

SNF SAS v. Cytec Industries BV 

Supreme French Court, First Civil Chamber, 4 June 2008 

Cited as: SNF v. Cytec (II) 

 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xvi 
 

SNF sas v. Cytec Industries BV 

Court of Cassation, First Civil Chamber, 4 June 2008 

Cited as: SNF sas v. Cytec Industries BV 

 

GERMANY 

Nordsee Deutsche Hochseefischerei GmbH v Reederei Hochseefischerei Nordstern AG & Co 

KG 

Case C-102/81 

ECJ, Judgment of 23 March 1982 

Cited as: Nordsee case 

 

ITALY 

Commission of the European Economic Community v Italian Republic 

Case C-10/61 

ECJ, Judgment of 27 February 1962 

Cited as: Commission v Italy 

 

NETHERLANDS 

Eco Swiss China Time Limited v. Benetton International NV 

Case C-126/97 

Judgment of 1 June 1999 

Cited as: Eco Swiss case [para. x] 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xvii 
 

US 

Suess v. United States 

United States Court of Appeals, Federal Circuit 

Judgement of 7 August 2008 

Cited as: Suess v. United States case 

 

BRIDAS S.A.P.I.C., Bridas Energy International, Ltd., Intercontinental Oil and Gas Ventures, 

Ltd., and Bridas Corp. v. GOVERNMENT OF TURKMENISTAN, Concern 

Balkannebitgazsenagat and State Concern Turkmenneft 

US Court of Appeals, Fifth Circuit, 21 April 2006 

Cited as: Bridas v. Turkmenistan 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xviii 
 

INDEX OF ARBITRAL AWARDS 

 

 

AD HOC ARBITRAL AWARDS 

 

Eli Lilly and Company v. The Government of Canada 

Case No. UNCT/14/2 

Award of 12 September 2013 

Cited as: Eli Lilly v. Canada case  

 

National Grid P.L.C. v. The Argentine Republic 

Ad Hoc Award, 3 November 2008 

Cited as: National Grid case  

 

BG Group Plc. v. The Republic of Argentina 

Ad Hoc Final Award, 24 December 2007 

Cited as: BG Group v. Argentina  

 

Karaha Bodas Company L.L.C. v. Perusahaan Pertambangan Minyak Dan Gas Bumi Negara 

(‘Pertamina’) and Pt. PLN (Persero) (‘PLN’) 

Ad Hoc Final Award, 18 December 2000 

Cited as: Karaha v. Perusahaan  

 

S.D. Meyers, Inc. v. Government of Canada 

First Partial Ad Hoc Award, 13 November 2000 

Cited as: S.D. Meyers v. Canada [para. ] 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xix 
 

 

Libyan American Oil Co. (LIAMCO) v. Government of the Libyan Arab Republic 

Ad Hoc Award, April 12 1977 

Cited as: LIAMCO v. Lybia  

 

The Texaco Overseas Petroleum Company and California Asiatic Oil Company v. The 

Government of the Libyan Arab Republic 

Ad Hoc Final Award, 19 January 1977 

Cited as: Texaco v. Libya  

 

B.P. Exploration Company Ltd. V. The Government of the Libyan Arab Republic 

Final Ad Hoc Award, 10 October 1973 

Cited as: B.P. v. Libya  

 

Sapphire International Petroleum Ltd v. National Iranian Oil Corporation 

Ad Hoc Arbitral Award, 15 March 1963 

Cited as: Sapphire v. NIO  

 

ICC 

Bridas S.A.P.I.C., Bridas Energy International, Ltd., Intercontinental Oil & Gas Ventures, 

Ltd. and Bridas Corporation v. Government of Turkmenistan, Concern 

Balkannebitgazsenagat and State Concern Turkmenneft 

ICC Case No. 9058/FMS/ KGA, Third Partial Award of 2 September 2000 

Cited as: Bridas v. Turkmenistan  

 

ICC Case No. 4392, Final Award, 1983 

Cited as ICC Case No. 4392  



Team EVENSEN                                                                    Memorandum for Respondent  

 

xx 
 

 

ICC Case No. 2321, Final Award, 1974 

Cited as ICC Case No. 2321  

 

ICC Case No. 2138, Final Award, 1974 

Cited as: ICC Case No. 2138  

 

ICSID 

Occidental Petroleum Corporation and Occidental Exploration and Production Company v. 

The Republic of Ecuador 

ICSID Case No. ARB/06/11, Final Award, 5 October 2012 

Cited as Occidental v. Ecuador  

 

Azurix Corp. v. The Argentine Republic 

ICSID Case No. ARB/01/12, Decision on the Application for Annulment, 1 September 2009 

Cited as: Azurix v. Argentina  

 

Duke Energy Electroquil Partners & Electroquil S.A. v. Republic of Ecuador 

ICSID Case No. ARB/04/19, 18 August 2008 

Cited as: Duke v. Ecuador 

 

Desert Line Projects LLC v. The Republic of Yemen 

ICSID Case No. ARB/05/17 

Award, 6 February 2008 

Cited as: Desert Line v. Yemen  



Team EVENSEN                                                                    Memorandum for Respondent  

 

xxi 
 

 

Parkerings-Compagniet v. The Republic of Lithuania 

Case No. ARB/05/8 

Award of 11 September 2007 

Cited as: Parkerings-Compagniet case  

 

Compañia de Aguas del Aconquija S.A. and Vivendi Universal (formerly Compagnie 

Générale Des Eaux) v. Argentine Republic 

ICSID Case No. ARB/97/3, Award of 20 August 2007 

Cited as: Vivendi v. Argentina  

 

Occidental Petroleum Corporation and Occidental Exploration and Production Company v. 

The Republic of Ecuador 

ICSID Case No. ARB/06/11, Decision on Provisional Measures, 17 August 2007 

Cited as: Occidental v. Ecuador  

 

 

LG&E Energy Corp., LG&E Capital Corp., LG&E International Inc. v. The Argentine 

Republic 

Case No. ARB/02/1 

Award of 25 July 2007 

Cited as: LG&E Energy case  

 

Autopista Concesionada de Venezuela CA (Aucoven) v Venezuela 

ICSID Case No ARB/00/5, Award, 23 September 2003 

Cited as: Aucoven v. Venezuela  

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xxii 
 

 

   ni as  edioam ienta es  e med  .A. v. United Mexican States 

Case No. ARB(AF)/00/2 

Award of 29 May 2003 

 ited as  T cnicas  edioa bientales Tec ed case  

 

Metalclad Corporation v. The United Mexican States 

ICSID Case No. ARB(AF)/97/1, 30 August 2000 

Cited as: Metalclad v. The United Mexican States  

 

Wena Hotels Ltd. v. Arab Republic of Egypt 

ICSID Case No. ARB/98/4, Decision (Annulment Proceeding) 

Cited as: Wena v. Egypt  

 

IRAN-US CLAIMS TRIBUNAL 

McCollough & Company, Inc. v. Ministry of Post, Telegraph and Telephone 

Award No. 225-89-3, 22 April 1986 

Cited as: McCollough v. Ministry of Post  

 

Sylvania Technical Systems, Inc. v. The Government of the Islamic Republic of Iran 

Award No. 180-64-1, 27 June 1985 

Cited as: Sylvania v. Iran  

 

LCIA 



Team EVENSEN                                                                    Memorandum for Respondent  

 

xxiii 
 

Occidental Exploration and Production Company v. Ecuador 

Case No. UN 3467 

Final Award of 1st July 2004 

Cited as: Occidental Company case 

PCA 

Guaracachi America, Inc. and Rurelec PLC v. The Plurinational State of Bolivia 

Case No. 2011-17 

Award of 31 May 2013 

Cited as: Guaracachi v. Bolivia case  

 

SCC 

Eastern Sugar B.V. (Netherlands) v. The Czech Republic 

SCC Case No. 088/2004 

Partial Award of 27 March 2007 

Cited as: Eastern Sugar case 

 



Team EVENSEN                                                                    Memorandum for Respondent  

 

I 
 



 

1 
 

STATEMENT OF FACTS 

 

Date of the event 

 

 

The event 

Prior to 31
st
 December 1998 Both Barancasia and Cogitatia had ratified the Vienna 

Convention on the Law of Treaties 

  

31
st 

December 1998 Conclusion of the Barancasia-Cogitatia BIT 

2002 Vasiuki becomes incorporated under the laws of Cogitatia 

  

1 August 2002 The BIT came into force 

  

1 May 2004 Barancasia and Cogitatia joined the EU 

  

Late 2006 Vasiuki began operating its own wind farm properties 

  

2007- onwards Barancasia has endeavored to meet ambitious EU climate 

and energy targets 

  

2007 Vasiuki starts monitoring Barancasian legislative process 

and it starts researching photovoltaic solar vendors, 

technologies and suitable land plots in Barancasia 

  

29 June 2007 Barancasia notifies the Federal Republic of Cogitatia of its 

intention to immediately terminate the BIT 

  

10 July 2007  ogitatia receives Barancasia’s notification on ter ination 

of the BIT 

  

28 September 2007 The Minister of Foreign Affairs of Cogitatia confirmed that 

it had received Barancasia’s notification 

  

2009-onwards Investments in photovoltaic projects in Barancasia 
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May 2009 

 

Vasiuki purchased land plots in Barancasia and decided to 

launch an experimental solar project, the Alfa project 

2009 Vasiuki first launched an experimental solar project called 

Alfa 

 

1 January 2010 Alfa project became operational: the solar panels were 

connected to the grid 

  

Early 2010 Vasiuki  anagers beca e aware of the Barancasia’s 

proposed Law on Renewable Energy 

  

1 May 2010 Barancasia adopted the LRE and the Regulation on the 

support of photovoltaic sector 

 

1
st
 July 2010 BEA announced publicly the fixed feed-in tariff of 0.44 

EUR/kWh 

  

25 August 2010 Vasiuki’s application for a license for the Alfa project was 

rejected 

  

25 August 2010 Vasiuki’s application for a license for the Beta project was 

approved 

  

3 November 2010 Barancasian Foreign Ministry contacted the Ministry of 

Foreign Affairs of the Federal Republic of Cogitatia (most 

recently) to confirm the termination of the BIT 
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21 November 2010 Barancasian Foreign Ministry spokesperson responded to a 

press question (about Barancasia’s approach for its intra-EU 

BITs): that they have contacted the Cogitatian Ministry of 

Foreign Affairs looking for the confirmation of the 

termination of the BIT, but they received no official 

response 

  

During 2011 A ground-breaking technology was developed making solar 

panels cheaper 

  

1
st
 September 2011 Vasiuki borrowed money from the United Bank of Cogitatia 

to acquire land plots 

  

30 January 2011 Beta project became operational 

  

1 April 2012 Vasiuki applied for the licenses of the 12 power plants 

  

1 July 2012 Vasiuki’s 12 projects received their licenses 

  

November 2012 Private hearings at the Barancasian Parliamentary Energy 

Committee with a few specially invited representatives of 

industry and certain stakeholder groups 

  

3 January 2013 Barancasia adopted the amendment of Art.4 LRE with 

retroactive effect from 1 January 2013 

 

31 January 2013 Vasiuki’s equip ent for the considerable invest ents it has 

done in the 12 solar power plants project was shipped 

  

20 April 2014 Vasiuki notified Barancasia’s  inistry of Foreign 

Affairs of its Dispute with Barancasia and its intention to 

pursue legal remedies under the BIT. 
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I. PROCEDURAL ISSUE: THIS TRIBUNAL LACKS JURISDICTION TO HEAR 

CLAIMANT'S CLAIMS BASED ON THE BARANCASIA-COGITATIA BIT 

 

1. According to the competence-competence doctrine, this Tribunal has the power to decide on 

its own jurisdiction
1
. This rule is set forth in Art. 23 LCIA Rules, which are the applicable 

arbitration rules in the present dispute
2
.  

2. This Tribunal should rule that it lacks jurisdiction to hear the claims submitted by Claimant 

because, on the one hand, the Cogitatia-Barancasia BIT has become obsolete due to the 

accession of both Barancasia and Cogitatia to the EU, and, on the other hand, the BIT's 

provisions and EU law are incompatible and therefore cannot be applied simultaneously (A). 

Furthermore, this Tribunal does not have jurisdiction to hear the claims because the BIT 

terminated, and this affects the protection of investments under its provisions (B). 

A. THIS TRIBUNAL LACKS JURISDICTION OVER CLAIMANT’S CLAIMS BASED 

ON THE BIT AND THOSE CLAIMS ARE INADMISSIBLE DUE TO THE 

ACCESSION OF COGITATIA AND BARACANSIA TO THE EU 

3. The accession of both Barancasia and Cogitatia to the EU has led to the termination of their 

BIT, which means this treaty has ceased to be fully applicable (1). Furthermore, the 

inconsistency between the individual provisions of the BIT and the legal order of the EU 

renders the formers inapplicable (2). 

A The Barancasia-Cogitatia BIT Has Become Obsolete Due To Both States’ Accession To 

The EU And Therefore Cannot Be Relied Upon By Claimant 

4. The BIT concluded between Barancasia and Cogitatia has become obsolete through the 

accession of both Contracting Parties to the EU (a). Besides, this intra-EU BIT concluded 

between is invalidated under relevant principles of public international law (b).  

a. The Barancasia-Cogitatia BIT Has Ceased To Be Fully Applicable Due To The 

Contracting States’ Accession To The EU 

                                                           
1Lew, pp. 331-332; Born, p. 853; Redfern, p. 347 

2LCIA Acknowledgement of Response, para. 9 
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5. As of the 1st of May 2004, the EU Treaties have governed the relationship between 

Barancasia and Cogitatia as regards FDI. Through accession to the EU, Barancasia became 

party to a specific system of law which creates, by contrast to the BIT, a more elaborate 

framework of FDI. 

6. Consequently, Respondent alleges that the BIT has become obsolete due to the admission of 

both States to the EU
3
. Obsolescence is defined by Kohen as “the impossibility of applying 

the treaty due to the disappearance of a legal situation which constituted one of its essential 

conditions”
4
. Therefore, in the present dispute the loss of the monopoly on investments by the 

BIT after the Parties' accession to the EU entails the disappearance of the initial legal and 

economic contexts, which leads to the conclusion that the BIT has become obsolete. 

7. Obsolescence, among other limits to the pacta sunt servanda principle (“agreements must be 

kept”), though not  entioned in the V LT, usefully co ple ents the V LT's ter ination 

and suspension regime
5
. Moreover, obsolescence does not demand any procedural 

requirement. Although, in the cases regarding the BITs on visa requirements, which lost their 

scope of application in the context of the admission to the Schengen area, several Eastern 

European States exchanged notes declaring the intervenience of obsolescence, legal 

authorities have pointed out that such declarations remain the exception. 

8. Additionally, when deciding which treaty has priority over other treaties, this Tribunal should 

exa ine their purpose. “[A] treaty having a higher aim
6
 should undoubtedly have priority 

over other treaties despite its subject matter, chronology or number of Contracting Parties”. 

In the present case, the purpose of the EU Treaties is the European integration and the desire 

to deepen the solidarity between the Member States, whereas the BIT's purpose is represented 

by “the desire to develop economic co-operation
7
 [between Barancasia and Cogitatia]". The 

goal pursued by the EU Treaties has a major significance by contrast to that of the 

                                                           
3RRA, Respondent's first objection 

4Kohen, p. 352 

5 Binder, p. 676 

6 Ghouri, p. 72 

7 BIT's Preamble. 
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Barancasia-Cogitatia BIT and therefore this Tribunal should acknowledge the preeminence of 

the formers.  

9. In conclusion, this Tribunal should find on the one hand, that the Barancasia-Cogitatia BIT 

has become obsolete due to the accession of both States Parties to the EU, and, on the other 

hand, that the EU Treaties' higher purpose constitutes a valid justification for their 

preeminence over the BIT. 

10. Should this Tribunal rule to the contrary, the Barancasia-Cogitatia BIT, an intra-EU BIT, 

would only cease to be applicable for an arbitral tribunal under the provisions of the VCLT
8
. 

11. Therefore, a treaty can only end in accordance with its own terms or in the other cases 

described in Art. 42 VCLT, according to which: 

“the termination of a treaty, its denunciation or the withdrawal of a party, may take     place 

only as a result of the application of the provisions of the treaty or of the present 

Convention”. 

12. Because the BIT itself does not list the States Parties’ accession to the EU as a case of 

termination and such admission does not fall within any of the cases regulated in Art. 42 

VCLT, this Tribunal should analyze the effects of this accession pursuant to Art. 59 VCLT, 

according to which:  

“(1) A treaty shall be considered as terminated if all the parties to it conclude a later treaty 

relating to the same subject matter and: 

a. it appears from the later treaty or is otherwise established that the 

parties intended that the matter should be governed by that treaty; or 

b.  the provisions of the later treaty are so far incompatible with those of 

the earlier one that the two treaties are not capable of being applied at 

the same time. 

(2) The earlier treaty shall be considered as only suspended in operation if it appears from 

the later treaty or is otherwise established that such was the intention of the parties”. 

                                                           
8 See also Eastern Sugar case, p. 34, para. 156 
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b. The Accession of Both Barancasia And Cogitatia To The EU Has Led To The 

Termination Of The BIT Under Article 59 VCLT 

13. Art. 59 VCLT is applicable because the EU Treaties and the Barancasia-Cogitatia BIT cover 

the same subject matter (i).  Moreover, Barancasia and Cogitatia commonly intended that the 

BIT be terminated or superseded by EU Law (ii). Finally, because the BIT and the EU 

Treaties are strongly incompatible with each other, they cannot be applied simultaneously 

(iii). 

i.The Barancasia-Cogitatia Bit And The EU Treaties Cover The Same Subject 

Matter  

14. The Barancasia-Cogitatia BIT and the EU Treaties serve indistinguishable purposes. In fact, 

each treaty aims, on the one hand, to consolidate mutual economic relationships between the 

States Parties, and, on the other hand, to promote the economic development of the 

Contracting Parties. In addition, they provide the investors with certain substantive 

guarantees, such as the fair and equitable treatment. 

15. There are at least two indicators able to lead to this conclusion. First, according to the 

prea ble of the BIT  “desiring to develop economic co-operation to the mutual benefit of 

both Contracting parties [Barancasia and Cogitatia]”. Second, si ilar collocations are used 

in the preamble of the TEU  “resolved to achieve the strengthening and the convergence of 

their e onomies […]” and “determined to promote e onomi  […] progress”. 

16. Furthermore, the BIT and the EU Treaties offer to investors the same guarantees aiming to 

ensure their protection. 

17. With reference to the promotion of investments, the provisions of Art. 2.1 BIT and those of 

Art. 63.1 TFEU denote a perfect concordance. While Art. 2.1 BIT imposes upon Barancasia 

and  ogitatia the obligation to “encourage and create favourable conditions for investors 

[…] to make investments […] and admit su h investments”, Art. 63.1 TFEU prohibits “all 

restrictions on the movement of capital between Member States”. 

18. Regarding the provisions that relate to equitable treatment and non-discrimination, there are 

similarities between Art. 3 BIT and Art. 18 TFEU. According to Art. 3 BIT, investors are 

provided with a “treat ent which is fair and equitable and not less favorable” than the 

treatment offered to the investors having the nationality of the Host State or of a third State. 



 

8 
 

Similarly, the EU law prohibits “any discri ination on grounds of nationality” (Art. 18 

TFEU). 

19. With reference to the transfer of payments related to investments, the rights offered by Art. 6 

BIT and Art. 63.2 TFEU are consonant. Art. 6 BIT provides that “transfers shall be made 

[…] without any restri tion”, while according to Art. 63.2 TFEU “all restrictions on 

payments” are prohibited.  

20. An important aspect is the standard of full protection and security which is guaranteed by the 

BIT and the EU Treaties in the sa e way. While Art. 2 BIT provides that investors “shall 

enjoy full protection and security”, an identical standard is guaranteed due to the rules of the 

Internal Market (Art. 26 TFEU). 

21. In addition to that, that the protection of property rights is an essential right guaranteed by 

both the BIT (Art. 5) and EU law (Art. 17 CFREU). 

The BIT and the EU law cover the same subject matter (“Fig. 1”) 

Subject Matter  References BIT References TFEU 

Promotion of Investments Art. 2.1  Art. 63.1  

Equitable Treatment and Non-discrimination Art. 3  Art. 18  

Transfer of Payments Art. 6  Art. 63.2  

Full Protection and Security Art. 2.2  Art. 26  

Protection of Property Rights Art. 5  Art. 17 CFREU 

 

22. Both EU law and the Barancasia-Cogitatia BIT contain dispute resolution systems, although 

these systems are different. Under EU law, investors address their claims to national courts 

with the CJEU's expertise, which has exclusive jurisdiction regarding the interpretation and 

application of EU law, whereas under the Barancasia-Cogitatia BIT an investor, such as 

Claimant, has the possibility to seize an international arbitral tribunal against the Host State 

(in the present dispute, Respondent).  
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23. While these mechanisms are different, both of them allow investors to seek compensation for 

damages in cases where there is a breach of the rights and guarantees offered.  

24. Furthermore, Art. 59 VCLT does not require that both treaties cover the precise subject 

matter. Such interpretation is too strict and narrow.  ontrary to  lai ant’s position, in cases 

such as the present one, arbitral tribunals have consistently advanced an extensive 

interpretation
9
. In fact, it is sufficient that both treaties relate to the same subject matter. 

25. For all the reasons advanced above, this Tribunal should arrive to the conclusion that the EU 

treaties cover all aspects of investment protection that fall under the scope of the the 

Barancasia-Cogitatia BIT, especially fair and equitable treatment, full protection and security 

and even dispute resolution mechanisms against the Host State. Moreover, as previously 

demonstrated, the protection offered by the EU law is more extensive. 

ii.The Common Intention Of Both Barancasia And Cogitatia To Terminate The 

BIT Can Be Established  

26. The common intention of both Barancasia and Cogitatia that the EU Treaties should 

supersede the BIT can be established. The terms of the EU Treaties and the Accession 

Treaties of both States have not expressly superseded the BIT. However, an implied intention 

does exist due to the original purpose of the BIT. 

27. In this specific matter, Respondent shares Claimant's approach. However, the argument 

regarding the existence of an implied intention can and should be accepted by this Tribunal. 

28. Therefore, any potential argument advanced by Claimant affirming that the EU Treaties and 

the Barancasia-Cogitatia BIT were intended to function alongside each other should be 

dismissed. There are indicators that prove the existence of an implied intention of both 

Barancasia and Cogitatia to terminate the BIT through accession to the EU. 

29. When Barancasia and Cogitatia concluded the BIT both States reasonably had in mind that 

the BIT represented a step forward in the complex procedure which a State must go through 

in order to become a EU Member. 

                                                           
9Ramanujan and ILC Study Group, pp. 129-131 
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30. Among the accession conditions required, an essential element is represented by the existence 

of a free market economy. Therefore, the Barancasia-Cogitatia BIT was no more than a tool 

aiming to create a trading platform and through accession to the EU the legal framework for 

foreign direct investments implemented by the BIT was replaced by the EU law. The 

replacement is justified by the original objective of the BIT, the admission to the EU. 

31. Due to the sustainable efforts of both Barancasia and Cogitatia to join the EU and because the 

BIT was nothing but a simple tool conceived in order to accelerate the accession process, this 

Tribunal should arrive to the conclusion that the common intention of Barancasia and 

Cogitatia was that the EU Treaties would supersede the BIT. 

iii.The EU Treaties And The BIT Are Incompatible Because Their Provisions Are 

Contradictory  

32. The BIT and the EU Treaties are incompatible. Under Art. 59.1.b VCLT, a conflict between 

two treaties occurs when the performance of a treaty necessarily causes a breach of the other 

treaty. In other words, the obligations arising out of the BIT and the EU Treaties cannot both 

be fulfilled at the same time. Art. 59.1.b VCLT requires a significant incompatibility to such 

an extent that the Parties must be considered to have intended to abrogate the earlier treaty. 

As Respondent argued with respect to Art. 59.1.a VCLT, such intent is present in this case.  

33. Furthermore, Art. 59.1.b VCLT does not require an incompatibility of both treaties regarded 

as a whole- an incompatibility between several provisions of the treaties is sufficient. The 

incompatibility must be such that the two treaties are “not capable of being applied at the 

same time”
10

 and therefore that it is not at all possible for them to be simultaneously applied. 

In the present dispute, several provisions within EU law (Art. 19 TEU, Art. 18 TFEU and 

Art. 344 TFEU) are obviously incompatible with the dispute resolution mechanism provided 

by the BIT (Art. 8).  

34. Respondent wishes to draw this Tribunal’s attention to the fact that the EU Treaties and the 

BIT are conflicting regulations dealing with the same subject matter
11

 and concluded by the 

same Parties.  

                                                           
10Art. 59.1.b VCLT 

11See supra, paras. 
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35. As Stated by Art. 30.3 VCLT: 

 “when all the parties to the earlier treaty are parties also to the later treaty but the 

earlier treaty is not terminated or suspended in operation under article 59, the earlier treaty 

applies only to the extent that its provisions are compatible with those of the later treaty”. 

36. Therefore, in accordance with the lex posterior rule (Art. 30.3 VCLT ), the later treaty 

prevails over the earlier one.  

37. In the same vein, in the Cia Territorial de Seguras case, Argentina's Cámara Nacional 

Especial decided that “a later legislative act will supersede an earlier one”
12

 and in the 

Commission v. Italy case the E J held that “in matters governed by the [EC] Treaty, that 

treaty takes precedence over agreements concluded between Member States before its entry 

into force”
13

. 

38. For all the arguments advanced by Respondent to, the BIT remains applicable after the 

accession of both States to the EU. As a result, the BIT concluded between Barancasia and 

Cogitatia has become obsolete through accession of both Contracting Parties to the EU. 

Moreover, the requirements provided by Art. 59 VCLT are fulfiled, which leads to the 

conclusion that the BIT is terminated. 

B The BIT's Specific Provisions are inconsistent with EU law 

39. Even though it might appear that the BIT is rendered terminated or invalid through accession 

to the EU, certain provisions of the BIT are inconsistent with the EU law and therefore 

cannot be applied
14

. Certainly, individual provisions of the Barancasia-Cogitatia BIT become 

according to Art. 30.3 VCLT inapplicable if they are incompatible with the EU Treaties. In 

the current dispute, such incompatibility is present. 

40. First, the dispute resolution clause provided by the BIT violates Art. 18 TFEU (a). On the 

other hand, the arbitration clause trespass the exclusive competence of CJEU (b). And finally, 

the BIT does interfere with the exclusive competence of EU regarding FDI (c). 

                                                           
12Cia Territorial de Seguras case 

13Commission v Italy case 

14 RRA, Respondent's Objections 
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a. The BIT's Jurisdictional Provision Is Incompatible Under The 

Discrimination Principle 

41. The Barancasia-Cogitatia BIT and EU law contain both dispute resolution systems although 

they are different. In the EU, the CJEU has exclusive jurisdiction regarding the interpretation 

and application of the EU law
15

, whereas under the Barancasia-Cogitatia BIT, an investor, 

such as Claimant, has the possibility to seize an international arbitral tribunal against the Host 

State (in the present dispute-Respondent) in cases where there is a breach of the rights and 

guarantees offered by the BIT
16

. 

42. The possibility for investors to have a choice of dispute resolution through arbitration gives 

certain investors an advantage that others from different EU Member States do not have. As a 

result, the Barancasia-Cogitatia BIT provides Claimant with a specific advantage and such 

treatment constitutes discrimination.  

43. Art. 18 TFEU prohibits discrimination on the grounds of nationality and therefore, due to the 

existence of an arbitration clause, investors from EU Member States that have not concluded 

BITs with the Republic of Barancasia will be discriminated against. This advantage offered to 

certain investors under BIT's provisions to address to an international arbitral tribunal is 

considered discriminatory. Moreover, this Tribunal should dismiss the reasoning adopted in 

the Eastern Sugar case because the compliance with Art. 8 BIT causes a breach of Art. 18 

TFEU. 

b. The Arbitration Clause Provided By The BIT Trespass The Exclusive 

Competence Of CJEU 

44. Respondent wishes to draw attention to the Tribunal that the arbitration clause provided by 

Art. 8 BIT violates the exclusive competence of the CJEU to interpret EU law. 

45. In the Nordsee case, the CJEU concluded that arbitral tribunals, unlike national courts, are 

prevented from requesting preliminary rulings. Therefore, in the absence the expertise given 

by the CJEU, the uniform application of the EU law could be seriously jeopardized. 

                                                           
15 Art. 344 TFUE 

16 Art. 8 BIT 
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46. When necessary, arbitral tribunals could and should apply EU law. However, any argument 

stating that an arbitral tribunal is able to ensure the uniform application and interpretation of 

EU law should be dismissed.  

47. First, the uniform application and interpretation of EU law belongs to the CJEU and second, 

the possibility of annulment of an award or other enforcement proceedings cannot be 

regarded as a veritable remedy. Such proceedings are not even compulsory and these 

remedies are limited by the fulfillment of several conditions. Therefore, not any 

misinterpretation of the EU law can lead to the annulment of an award or to the refusal of its 

recognition and enforcement. 

48. Furthermore, Member States are responsible for the fulfillment of their obligations which 

arise under EU law. Among these obligations, the observance of uniform application of EU 

law and the duty to respect Art. 344 TFEU are considered essential. Art. 344 TFEU States 

that: 

 “Member States undertake not to submit a dispute concerning the interpretation or 

application of the Treaties to any method of settlement other than those provided for therein”.  

 

49.  As a result, the dual role of a Member State, such as Respondent, in an investment 

arbitration, as party to the dispute and as guarantor of the uniform application of EU law
17

 

requires the expertise of the CJEU.  

c. The BIT Interferes With The Exclusive Competence Of EU Regarding 

FDI 

50. The entry into force of the Lisbon Treaty in 2009 had repercussions on the European 

investment treaty law and nowadays FDI are covered by the exclusive competence of the EU 

(Art. 207 TFEU). As a result, this transfer of powers from Member States to the EU prohibits 

the conclusion of new Intra-EU BITs. They are even considered to interfere with the FDI 

policies of the EU. However, the matter of existing intra-EU BITs is rather controversial 

because this transfer of powers in some cases draws automatically an incompatibility between 

                                                           
17 The Competence of Investment Arbitration Tribunals to seek Preliminary Rulings from the European Courts, 

Czech Yearbook of International Law, Olík/ Fyrbach 
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the EU legal order and previous intra-EU BITs. Undoubtedly, the Lisbon Treaty offers to the 

EU an exclusive competence regarding FDI, but the treaty does no provide explicit details. 

Consequently, the new FDI competence acquired by the EU should imply an automatic 

termination of an existing intra-EU BIT if its provisions are incompatible with the EU law. 

51. Moreover, if exclusive competence covers both investment protection and liberalisation, then 

the majority of intra-EU BITs have been illegal under EU law since the entry into force of 

Lisbon Treaty
18

. Additionally, on the 18th June 2015 the EC has initiated infringement 

proceedings against five Member States (Austria, the Netherlands, Romania, Slovakia and 

Sweden) requesting them to terminate their intra-EU BITs. 

52. As previously Stated, the BIT has been automatically superseded by the EU law as a result of 

the accession of Barancasia and Cogitatia to the EU. It follows that in the present dispute 

between Vasiuki and the Republic of Barancasia the BIT is inapplicable. Therefore, its 

arbitration clause is not still in force.  

53. Furthermore, an additional argument, sufficient by itself, leads to the same result that this 

Tribunal lacks jurisdiction to rule over the present dispute in any event. 

 

B. THE TRIBUNAL LACKS JURISDICTION OVER CLAIMANT’S CLAIMS BASED 

ON THE BIT AND THOSE CLAIMS ARE INADMISSIBLE DUE TO THE 

TERMINATION OF THE BIT'S APPLICATION 

54. The Barancasia-Cogitatia BIT entered into force on 1st August 2002, the date of the last 

written notification through diplomatic channels
19

, and according to Art. 13 BIT, Barancasia 

may terminate the treaty after the end of the initial period and after submitting written notice. 

However, the provisions of Art. 56 V LT regarding “denunciation of or withdrawal from a 

treaty containing no provision regarding termination, denunciation or withdrawal” governs 

the procedure and the effects of Respondent's denunciation from the BIT because it does not 

contain any provision for termination before the initial period of ten years.  

55. According to Art. 56.1.a VCLT States as it follows:  

                                                           
18 Woolcock, p.24 

19 Art. 13.1 BIT 
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“a treaty which contains no provision regarding its termination and which does not provide 

for denunciation or withdrawal is not subject to denunciation or withdrawal unless it is 

established that the parties intended to admit the possibility of denunciation or withdrawal”. 

56. As Stated in detail in the present Memorandum submitted to this Tribunal, the BIT concluded 

between the Contracting Parties was conceived in order to accelerate the accession to the EU. 

As a result, both Barancasia and Cogitatia intended to admit the possibility of denunciation 

before the initial period of ten years. 

57. For all these reasons, this Tribunal should arrive to the conclusion that according to Art. 56.2 

VCLT the termination date of the BIT is considered to be the date when Respondent's 

notification of termination (dated June 29, 2007)
20

 was received by the Republic of Cogitatia 

(10 July, 2007) followed up by a period of twelve months- 10 July, 2008. 

58. Additionally, according to Art. 65 VCLT the Republic of Cogitatia had the possibility to 

invoke a defect concerning the denunciation from the BIT through a notification to the other 

Partie, the Republic of Barancasia. Such notification has not been sent till the present day and 

Art. 65.2 V LT provide that the period in which the notification can be sent “shall not be 

less than three months after the receipt of the notification [of termination]”. 

59. While Respondent is no longer obliged to provide protection for investments made after the 

denunciation of the BIT has taken effect, it might still be bound by the BIT in respect of an 

investment made prior to the termination of the treaty due to the existence of a survival 

clause
21

. 

60. Therefore, according to Art. 13.3 of the BIT investors' rights are guaranteed for further ten 

years from the date of its termination. Therefore, even though Barancasia terminated the BIT, 

it is still bound by its provisions towards some investors but not towards Claimant. 

61. In the case of the Barancasia-Cogitatia BIT, the clause governs “investments made prior to 

the termination of the Agreement”
22

. Claimant's investments are made from 2009 and until 31 

January 2013, period that is undoubtedly subsequent to BIT's termination- 10 July, 2008. 

                                                           
20 Case, Annex No. 7.1 

21 Lanovoy, p. 32, para. 78 

22 Art. 13.3 BIT 
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Therefore, Claimant's investments cannot be protected under BIT's provisions because the 

survival clause does not cover the period in which they were implemented. 

62. In conclusion, for all the reasons above, this Tribunal does not have jurisdiction to hear the 

claims submitted by Claimant in any event and these claims are inadmissible. 

 

II. SUBSTANTIVE ISSUE 1: RESPONDENT’S AMENDMENT OF THE LRE DOES 

NOT AMOUNT TO A BREACH OF THE FETS UNDER THE COGITATIA-

BARANCASIA BIT  

63. As per the facts of the case, during 2011, a ground-breaking technology was developed and 

consequently, solar panels became cheaper. In response to this technological development, 

Respondent made changes accordingly to the provisions of the LRE. Once the costs of 

development of solar panels were reduced, the renewable energy support scheme became 

unsustainable, because of the resulting unfair windfall of revenues. That is why, the feed-in 

tariff was adjusted appropriately to 0.15kWh. 

A. Claimant’s Expectations Were Not Legitimate 

64. It is uncontested the fact that scholars have agreed upon the fact that protecting the investor’s 

legitimate expectations represents one of the essential elements comprised by the FETS. On 

this note, Respondent sub its that  lai ant’s expectations were not legiti ate, because they 

lacked reasonableness at the time of the investment.  

65. Nonetheless, Respondent notes that the  ajority of  lai ant’s invest ent in Barancasia was 

made in fact, after the innovative technology was developed. It is undisputed that Claimant 

applied for license for its new 12 projects on 1 April 2012, while the technological progress 

in the solar panels industry was made in 2011. Therefore, Claimant, as player in the 

renewable energy sector must have been aware of the new available technology. Most 

importantly, Claimant must have anticipated the unsustainability of Barancasia's renewable 

energy scheme, resulting from the large difference between production costs, which 

drastically decreased and the feed-in tariff, which was substantially increased with the 

Govern ent’s support.  

66. A legislative change could have been anticipated by Claimant due to the fact that the 

circumstances also changed dramatically. Given that almost 7000 new investors would be 
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eligible to apply for a license and the corresponding feed-in tariff, Respondent approached 

this issue by modifying the roots of the problem, in other words the LRE.  

67. It is essential for the Tribunal to picture a factual comparison between the legal, business and 

technological framework at the beginning of 2010, when the LRE was enacted and during 

2013, when Respondent took the decision to amend the LRE. Prior to this amendment, 

Respondent's policy towards the renewable energy sector was to promote it for years. That is 

why, it cannot be said that Respondent acted in bad faith when it changed the legal provisions 

of the LRE. On the contrary, Respondent was not able to further sustain such a policy, 

although willing to encourage the renewable energy sector. 

68. The Tribunal should also note that art.4 of the amended LRE provides that: 

“The feed-in tariffs set by Barancasia Energy Authority may be reviewed annually for 

adjustment taking into account the costs of the best available technology” 

69. Therefore, it does not fix the feed-in tariff at 0.15 kWh, but rather it provides for an annual 

adjustment. This wording proves once more that Respondent did not give up its pro 

renewable energy policy, but rather this amendment is a short-term necessity for the state. 

70. The assess ent of whether the investor had reasonably relied upon the host state’s assurances 

must be  ade taking into consideration “political, socioecono ic, cultural and historical 

conditions prevailing in the host state”
23
. Therefore, Respondent’s socioecono ic conditions 

linked with the technological advance do not provide Claimant with assurances that the legal 

framework and consequently, the business conditions would not change, because it is widely 

acknowledged that windfall revenues resulted from the scheme. That is why, at the time when 

Claimant applied for a license for 12 new projects, it must have anticipated a potential legal 

change given that it was the source of such large unsustainable revenues. 

B. Respondent Reserves The Right To Legislate As A Sovereign State 

71. In Parkerings-Compagniet v. Lithuania one of the key issues on the merits of the case is 

whether a law change can frustrate an investor’s legiti ate expectations.  ore specifically, 

the question that was brought to the arbitral tribunal was “whether Parkerings had any 

legitimate expectation in the stability of the legal system and whether its expectation has been 

                                                           
23

 Duke Energy Electroquil Partners 
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frustrated”. Si ilarly, the question in the case at hand would be whether Respondent, the 

Republic of Barancasia frustrated  lai ant’s legiti ate expectations by  odifying its legal 

framework.  

72. In response, the Tribunal held that “it is ea h  tate’s undenia  e right and privi ege to 

exercise its sovereign legislative power. A State has the right to enact, modify or cancel a law 

at its own discretion.” The Tribunal further explains that “there is nothing objectionable 

about the amendment brought to the regulatory framework existing at the time an investor 

made its investment”.  Therefore, a State is not bound to keep the same initial legal 

provisions, existing at the moment of an investment. Applying this reasoning to the case at 

hand, Respondent had a right to exercise its sovereign legislative power and thus, modify the 

LRE and consequently, the regulatory framework existing at the time Claimant made its 

investment. 

73. On the other hand, the tribunal approaches all sides of the problem and that is why it also 

held that, “what is forbidden for a State is to act unfairly, unreasonably or inequitably in the 

exercise of its legislative power”. The question that could be posed is whether Respondent’s 

behaviour falls within one of these three categories “unfairly”, “unreasonably” or 

“inequitably”. 

74.  In response, Respondent submits that the amendment of the LRE could be perceived as 

fairly, reasonable and equitable. First of all, even though the feed-in tariff suffered a decrease, 

the LRE clearly provides that it would be adjusted annually. Therefore, Respondent did not 

fix the feed-in tariff permanently at 0.15 kWh. Second of all, it is reasonable to attempt to 

limit unfair windfall revenues, due to an objective change of the circumstances. Respondent 

could not foresee the technological development. Moreover, Respondent did not contribute to 

this change of circumstances. Therefore, once it saw its effects, it took measures to limit the 

negative consequences. Third of all, Respondent’s conduct can be perceived as equitable, 

because the LRE provides that “the feed-in tariffs…may  e reviewed annua  y for adjustment 

taking into account the costs of the best available technology”. It see s equitable to adjust 

the feed-in tariff in accordance with the costs of most efficient technology. Respondent 

encountered the problem of an attractive feed-in tariff versus a new technology at lower 

costs. Therefore, Respondent attempts to reduce unfair windfall revenues and synchronize the 

Government support with the actual technological costs.  
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75. More importantly, in Parkerings-Compagniet v. Lithuania, the Tribunal also held that “the 

Claimant has failed to demonstrate that the modifications of laws were made specifically to 

prejudice its investment”. Therefore, the Tribunal passed the burden of proof to  lai ant and 

identified the ele ent of “intent” as essential in order to conclude that the host state frustrated 

the investor’s legiti ate expectations. In the case at hand, Respondent, the Republic of 

Barancasia clearly did not intent to prejudice  lai ant’s invest ent because there was a 

more powerful reason behind the legislative change. That is the technological change. In 

absence of a cost-reducing technology for solar panels, the Barancasian scheme could have 

been sustained for its initial period. Taking it all into account, Respondent did not intent to 

prejudice  lai ant’s invest ent, but rather it atte pted to be in accordance with the new 

market conditions. 

76. To continue with a parallel between relevant case law and the case at hand, in LG&E v. 

Argentina the tribunal ruled that “the investor’s fair expectations cannot fail to consider 

para eters such as business risk or industry’s regular patterns”. In the situation at hand, the 

development of a new, lower-costs technology might fall within the business risk, because it 

could not be expected that a Government support, i.e the feed-in tariff, would infringe 

co petition on the  arket.  o petitor’s efficiency could be an investor’s business risk. 

Fro  Respondent’s perspective, the a end ent of the LRE co es as a response to the 

change in the parameters of the solar panels industry. 

77.  In the National Grid v. Argentina, the Tribunal made observation on 2 aspects  “first, that 

the investor should not be shielded from its ordinary business risk of the investment and, 

se ond, that the investor’s expe tations must have  een reasona  e and  egitimate in the 

context in which the investment was made”. Regarding the first point, in the case at hand, 

Claimant should not expect to have the benefit of such a large feed-in tariff, taking into 

account that an investment in solar has become cheaper. The objective of the LRE and the 

feed-in tariff was to support the renewable energy sector, encourage investment in the 

industry and make this industry more attractive and available to investors. On the other hand, 

the cheap technology already made it more available to investors. That is why it is a business 

risk that Claimant took, when it entered the Barancasian market. The provisions of the BIT 

should not be used to  ini ize  lai ant’s business risks, but rather to give  lai ant a safe 

opportunity to invest in Barancasia. 
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78. Regarding the second point, at the time when Claimant largely expanded its investments in 

Barancasia, i.e. in 2012, it must have been already aware of the new technology and of the 

anticipated windfall revenues. Therefore, it could not be reasonable to expect that Respondent 

would keep supporting this scheme, while having such unexpected consequences. Therefore, 

Respondent sub its that  lai ant’s expectations were neither legiti ate nor reasonable at 

the time of the investment. Consequently, the amendment of the LRE could not have violated 

the BIT, because it does not violate the FETS or its essential element, the legitimate 

expectations. 

79. In conclusion on Substantive Issue 1, Respondent invites the Tribunal to note that first, 

 lai ant’s expectations were not legiti ate at the ti e of the invest ent and second, that 

Respondent, in virtue of its right to legislate, amended the LRE within the limits of fairness, 

reasonability and equity. 

III. SUBSTANTIVE ISSUE 2: RESPONDENT’S ACTIONS ARE EXEMPTED ON THE 

BASIS THAT THEY WERE NECESSARY IN ORDER TO MEET ITS ECONOMIC 

AND RENEWABLE ENERGY OBJECTIVES AND TO ADHERE TO ITS EU 

OBLIGATIONS 

80. A core issue regarding State liability in investment arbitration is related to the cases in which 

States are liable for regulatory change that hurts the profitability or value of an investment. In 

domestic law, this matter reflects law akers’ decisions regarding how to appropriately 

balance public and private interests, and has very real i plications for a govern ent’s 

willingness and ability to introduce, monitor, and enforce measures that regulate private 

conduct in order to serve broader public goals
24

. Otherwise said, States are coming under 

increasing pressure to take measures to bolster their national economies, either to meet some 

specific objectives or to adhere to international organizations.  

81. Whilst it may be appropriate for States to take measures to address these goals, foreign 

investors could be entitled to compensation if such measures are taken in breach of the terms 

of investment contracts that those States have entered into. On 3 January 2013, Respondent 

amended Art. 4 LRE to provide for annual review of the feed-in tariff, providing that “the 

feed-in tariffs set by the Barancasia Energy Authority may be reviewed annually for 
                                                           
24https://www.iisd.org/itn/2014/01/06/State-liability-for-regulatory-change-how-international-investment-rules-

are-overriding-domestic-law/, Lise Johnson & Oleksandr Volkov – 6 January 2014 
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adjustment taking into account the costs of the best available technology”
25

. On this issue, 

arbitral tribunals have stated that one core obligation in investment contracts—the fair and 

equitable treatment (FET) obligation—protects the “legitimate expectations” of investors 

made at the time of the investment
26

. This means that if a new law is adopted, or an existing 

law is revoked or interpreted or applied in a new way, those changes can trigger State 

liability
27

.  

82. The general rule is that the State will not be liable to private parties for economic harms 

suffered as a result of general regulatory change and the government may in certain cases 

have to compensate an investor for losses suffered as a result of general regulatory changes 

that impact a contractual or quasi-contractual relationship with the government, but, due to 

strict application of the doctrine of “unmistakability” and related rules, the government is 

largely shielded against liability in these cases. More specifically, under the doctrine of 

“unmistakability”, liability will only be found when an official or entity with the (1) actual 

authority to make a promise regarding future regulatory treatment, (2) makes that promise in 

a clear and unmistakable way and (3) in a manner fully consistent with relevant procedural 

requirements for entering into investor-State contracts, and (4) does so with the intent to bind 

itself to that particular commitment regarding future regulatory treatment. However, in the 

present situation, there is no evidence showing that these criteria are met so as Respondent 

could be liable for its actions. 

83.  Furthermore, the measures were necessary for achieving public objectives. For example, 

there is an arbitral award handed down by an UNCITRAL tribunal in arbitration proceedings 

brought by National Grid against the Argentine Republic which is the latest in a series of 

investment treaty arbitration proceedings brought by foreign investors as a result of 

legislative measures taken by Argentina in 2001-2002 to deal with a severe political and 

economic crisis. The economic objectives Respondent has are similar to the situation 

analyzed in this award. National Grid was successful in obtaining compensation for the 

devaluation of its investment in the Argentine electricity transmission system as a result of 

measures taken by the Argentine State. This included legislation that revoked National Grid’s 
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contractual right to dollar-calculated remuneration and converted that remuneration into 

Argentine pesos at the artificial rate of one peso to one US dollar. The tribunal disagreed with 

Argentina’s argu ent that it had no liability for its conduct because the relevant  easures 

had been taken in response to a ‘state of necessity’, finding that Argentina was not entitled to 

rely upon the ‘state of necessity’ defence because it had contributed to the development of 

that situation of necessity. Therefore, because Respondent did not create this state of 

necessity, its course of action was dictated by external factors, which excuse it from 

responsibility in any case
28

. Otherwise said, these measures were imposed by the fact that 

Respondent adhered to the EU and had to meet specific obligations. Consequently, 

Respondent’s liability is exe pted on this basis. 

84. Also, courts have concluded, for example, that clear intent to induce investment by promising 

a certain type of regulatory treatment is different from and does not establish intent to induce 

investment by promising continued enjoyment of that regulatory treatment
29

. This is not the 

case, however, because nothing in the evidence submitted by either Parties suggests that 

Respondent promised Claimant such thing when concluding the investment contract.  

85. Similarly, any alleged promise by the government to compensate an investor for the effect of 

a sovereign act  ust be “unmistakable”. This require ent acts as a “rule of strict 

construction that presumes that the government, in making an agreement regarding its 

regulation of a private party, has not promised to restrain future use of its sovereign power, 

unless the intent to do so appears unmistakably clear in the agreement”
30

. 

86. Furthermore, in Eli Lilly v. Canada
31

, there was a dispute in which the investor challenged 

certain rulings of Canadian courts interpreting Canadian intellectual property law, arguing 

that those judicial decisions improperly changed the Host State’s legal regi e in violation of 

the investor’s “legitimate expectations”. Si ilarly, in Guaracachi v. Bolivia, the investor 

argued that the Host State breached the FETS when it “effected a fundamental change to the 
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regulatory regime that attra ted” the investor’s investment
32
. However,  lai ant’s 

expectation is not legitimate. Respondent’s course of action was dictated by external factors, 

which excuse it from responsibility in any case. It has regulated the photovoltaic sector in 

compliance with its international obligations, in particular the laws of the EU, which bind 

Respondent, Claimant and  lai ant’s ho e State, Cogitatia, equally
33

. 

 

IV. SUBSTANTIVE ISSUE III: THIS TRIBUNAL SHOULD DISMISS CLAIMANT’S 

REQUEST FOR SPECIFIC PERFORMANCE 

87. In its Request for Arbitration, Claimant requested this Tribunal to order Respondent to repeal 

the amendment of Art. 4 LRE, which eliminated the initial feed-in tariff of EUR 0.44/kWh 

for renewable energy producers or, alternatively, to oblige Respondent to continue to pay 

Claimant that initial feed-in tariff for the 12 years during which, Claimant asserted, the tariff 

should have remained unchanged
34

. In respect of their nature, both remedies sought by 

Claimant fall within the ambit of non-monetary relief – more exactly, specific performance.  

Nevertheless, even if this Tribunal finds Respondent in breach of the obligations undertaken 

through the BIT and not fully exempted from the liability arising thereof, it cannot compel it 

to specific performance of those obligations. 

88. As legal entities, States participate in international arbitration in both their public and private 

capacities
35

. In disputes with private investors based on BITs States act under public 

international law and in their public capacity, whereas in international commercial arbitration 

States act in their private capacity. Therefore, when participating in international commercial 

arbitration, States waive their sovereign immunity and act as private entities, which is not the 

case with investment treaty arbitration, where States conduct themselves as sovereign bodies. 

Nothing in the Cogitatia-Barancasia BIT suggests that the State Parties forewent their 

sovereign powers with respect to the obligations provided for therein or that an investment 

arbitration tribunal applying this treaty is entrusted with the power to order specific 

performance. This paves the road towards the conclusion that this Tribunal cannot grant 
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specific performance of a treaty obligation by Respondent because, on the one hand, it does 

not have an inherent power to do so (A) and, on other hand, this is in sharp contrast with and 

strongly opposed to Respondent’s sovereignty (B). Moreover, an award for specific 

performance issued by this Tribunal against Respondent would not be enforceable (C). 

C. This Tribunal Does Not Enjoy An Inherent Power To Order Specific Performance 

89. Claimant might argue that even in the absence of conclusive provisions in the BIT in support 

of its position, investment arbitration tribunals have an inherent power to award specific 

performance. This Tribunal should reject this allegation because first, the inherent powers 

theory is incompatible with arbitration (1) and second, even if this theory were applicable to 

arbitration, the power to order specific performance is not inherent to this Tribunal (2). 

1. The Inherent Powers Theory Is Incompatible With Arbitration 

90. The inherent powers theory “is based on the assumption that fulfilling a judicial function 

necessarily implies that certain powers are conferred upon the judge or arbitrator”
36

. In 

other words, according to this view, an inherent power of an arbitrator derives from the very 

nature of his function. This theory was initially developed by a handful of common law 

authors in order to justify the arbitrators’ powers to order provisional  easures
37

.  

However, this Tribunal should disregard this doctrine because it is not appropriate for 

arbitration procedures. This theory postulates that the parties to an arbitration agreement 

cannot contractually alter the inherent power of an arbitral tribunal and therefore it infringes 

upon the parties’ autono y, which is the core principle of international (including 

investment) arbitration. Consequently, the theory is “ill adapted to arbitration”
38

.  

91. What is more, this doctrinal construction is far from benefitting from wide acceptance and 

has been widely criticized by legal scholars
39

. Arbitration is an essentially consensual 

 echanis  and the arbitrators’ powers are contained in the parties’ agree ent to sub it their 

disputes to this process. If the arbitral clause does not provide for a certain category of 

competences, and this clause has to be given a narrow interpretation, it follows that a tribunal 
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cannot assume those competences on the sole basis of creative hermeneutics. No arbitral 

tribunal can have powers others than those determined by the explicit assent of the parties
40

. 

92. Therefore, because the doctrine of inherent powers is not compatible with arbitration, this 

Tribunal cannot assert the possibility of awarding specific performance on its basis. 

2. Even If The Inherent Powers Theory Were Compatible With Arbitration, The Power 

To Order Specific Performance Is Not Inherent To This Tribunal  

93. Preliminarily, it is worth e phasizing that“[t]here is no explicit support for the proposition 

that specific performance [is] a remedy of public international law available”
41

. 

94. “The arbitrator, by rendering its award on the merits of the dispute, exercises a jurisdiction 

which does not include any i periu ”
42

. Specific performance in investment arbitration is 

part of those measures that resort from the imperium. As a consequence, in the absence of a 

statutory provision that allows an arbitral tribunal to order specific performance and lacking 

an express consent of the parties on this possibility, the arbitrator should be deemed not to 

have such power
43

.  

95. As explained by a renowned author and arbitrator: 

“The only power which necessarily and directly derives from the arbitral agreement is that of 

resolving the dispute, in other words the jurisdiction. It is therefore to be concluded that any 

measure resorting from the imperium requires a special investigation in order to determine if 

the parties can be deemed to have granted the powers to take it to the arbitrator if they did 

not do so in an express manner, [and] if there are limits to the powers that an arbitrator can 

be allowed to exercise, including with the parties' consent.”
44

 

96. Therefore, both case law and legal authorities are consistent in holding that the possibility to 

order specific performance is not innate to an arbitral tribunal and, given the lack of 

derogation in the case at hand, this general solution is applicable to this Tribunal as well. 
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D. An Order For Specific Performance Would Be In Conflict With Respondent’s 

Sovereignty  

97. “Regulatory powers are inherent to any sovereign State”
45

. By modifying the legal regime 

applicable to feed-in tariffs paid on the basis of LRE licenses, Respondent legitimately 

exercised these powers and, given their sovereign nature, cannot be forced to undo what it 

has done using them or compelled to adopt measures that would render meaningless its 

sovereign decision. 

98. There exists a general incompatibility between performance in kind and international 

arbitration, especially arbitration between Host States and foreign private investors
46

. “The 

imposition of restitution is rare in international law”
47

 and “[i]n an investment context, this is 

often simply impossible”
48

. 

99. Even though Claimant might invoke in support of the contrary viewpoint the decision of the 

Permanent Court of International Justice rendered in Factory at Chorzów, which referenced 

restitution in kind as one of the remedies available pursuant to international law against 

illegal State conduct, Respondent emphasizes that given the factual and legal background of 

that case, which is significantly different from that of  this dispute, there is no rationale for 

applying the conclusion reached by the PCIJ to the present matter:  

100. First, the decision of the PCIJ was rendered in 1928, when legal practitioners and 

academics alike did not even envisage, let alone create, the possibility for an individual to 

bring a direct claim against a State and for an arbitral tribunal to entertain direct proceedings 

between such parties. The dispute in Factory at Chorzów involved two states (Germany as 

the claimant and Poland as the respondent), which means that the disputants were acting on a 

level-playing field. In fact, the PCIJ explicitly stated that what it was addressing was “the 

reparation due by one State to another” (emphasis added). Therefore, the PCIJ cannot be 

deemed to have had in mind the issue of the remedies available to a foreign investor against 

its Host State in case of breach of treaty or customary obligations by the latter, but merely the 

means of making whole a State injured by another. 
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101. Second, the PCIJ itself admitted that there are cases where specific performance is 

simply not available. The Court noted that though unlawful harming consequences can be 

repaired by restitution in kind, “if this [i.e., restitution in kind] is not possible, [the injured 

party should be awarded] payment of a sum corresponding to the value which a restitution in 

kind would bear”. 

102. Third, in Factory at Chorzów, the ‘principle’ of specific perfor ance only had the 

value of an obiter dictum and not of a true ratio decidendi, given that restitution in kind was 

not formally requested and the impossibility of restitution in kind had been established by 

agreement between the parties
49

. 

103. Therefore, the adequate remedy where an internationally illegal act has been 

committed is compensation deemed to be equivalent with restitution in kind. Such a solution 

strikes the required balance between the need to protect the foreign investor's rights and the 

Host State’s sovereignty
50

. In practice, in a wealth of cases specific performance has been 

denied as interfering with the Host State’s sovereignty. To quote the tribunal in BP v. Libya:  

“[a] rule of reason […] di tates a resu t whi h  onforms […] to internationa   aw, as 

eviden ed  y  tate pra ti e and the  aw of treaties […].  his is that, when  y the exer ise of 

sovereign power a State has committed a fundamental breach[of an international obligation], 

[…] [the aggrieved investor] is not entit ed to  a   for spe ifi  performan e  y the 

Government […] and  reinstatement of his […] rights,  ut his so e remedy is an a tion for 

damages.”
51

  

104. Following an analogous line of thought, in LIAMCO v. Libya, the arbitral tribunal 

held that “it is impossible to compel a State to make restitution, this would constitute in fact 

an intolerable interference in the internal sovereignty of States”. Specific perfor ance was 

also denied by an ICSID tribunal in CMS v. Argentina. In a similar fashion, another ICSID 

tribunal held that “spe ifi  performan e wi   […]  e refused if it imposes too heavy a  urden 

on the party against whom it is dire ted” and decided that reinstatement of a foreign investor 
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in its concession, after a nationalization, would constitute a reparation disproportional to its 

interference with the sovereignty of the State when compared to monetary compensation
52

.   

105. Even in Goetz v. Burundi, a case usually cited in support of the powers of arbitral 

tribunals to compel States to specific performance, the tribunal offered Burundi two options: 

whether pay fair and adequate compensation for termination of license or reinstate license, 

and the matter of choice between these remedies was left to “sovereign discretion” of 

Burundi. 

E. An Award Issued By This Tribunal Ordering Respondent Specific Performance Would 

Be Unenforceable 

106. Under Art. 32.2 L IA Rules, “[...] the Arbitral Tribunal [...] shall make every 

reasonable effort to ensure that any award is legally recognized and enforceable at the 

arbitral seat”. Even though some arbitral tribunals might consider that in theory they have 

the power to order specific performance, in practice they refuse to do so due to the 

enforcement problems implied by such a remedy
53

.    

107. First, “[a] meaningful enforcement of an award of specific performance would 

effectively require conscripting one or more foreign courts to supervise the implementation of 

the arbitrator's decree. Such a process would, accordingly, imply a role for the enforcing 

court that the treaty establishing the current system [the NY Convention] did not 

contemplate, and a corresponding risk that national courts will engage in the sort of judicial 

review of arbitral decisions that so plagues the system of mutual recognition of foreign 

judgments.
54
”  

Second, in order for an arbitral award to be legally recognized and enforceable, it has to be, 

among others, in compliance with “the pu  i  po i y of the  ountry where enfor ement is 

sought” (Art. V(2)(b) NY Convention).  

108. In the present case, specific performance is excluded on the basis of public policy 

principles. Because the NY  onvention does not provide guidance on the  eaning of “public 

policy”, this Tribunal should follow ILA’s Recommendations, given that they are a reflection 

of the rich international practice. In this regard, the ILA recommends that public policy 
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includes the “fundamental principles” of international law
55

. Should this Tribunal issue an 

award ordering specific performance in favor of Claimant, it would contravene two such 

fundamental rules: national sovereignty and non-interference in the internal affairs of 

States
56

. “In international jurisprudence, legal restitution does not as a rule go so far as to 

involve the repeal or rescission of the legislative, executive or juridical measure in 

question.”
57

 

109. In conclusion, an arbitral award providing for specific perfor ance “is […] against 

the respect due for the sovereignty of the State and therefore unenforceable”
58

. 

 

I. SUBSTANTIVE ISSUE V: CLAIMANT’S GROUNDS FOR CLAIMING AND 

QUANTIFYING COMPENSATION ARE NOT APPROPRIATE 

110. Should this Tribunal find Respondent liable for the alleged breach(es) of its 

international legal obligations enshrined in the Cogitatia-Barancasia BIT, given that non-

monetary relief in the form of specific performance is not attainable by Claimant[see supra, 

paras. Xx-xx], monetary relief in the form of damages remains the sole appropriate remedy 

available to the latter. 

In what concerns the object and purpose of da ages, they are  eant “to place the party to 

whom they are awarded in the same pecuniary position that they would have been” if the 

injury had not occurred
59

.   

111. In its Request for Arbitration, Claimant argued that it is entitled to damages 

amounting to a total of approxi ately €2.1  illion
60

. The grounds identified by Claimant for 

claiming and quantifying these damages were later on developed in the report issued by Mr. 

Kovič, the expert instructed in this respect by Claimant
61

. However, as Respondent will 

                                                           
55

 SNF v. Cytec. 

56
 See Grain Partners v. CPTR; BCB v. The Attorney General of Belize. 

57
 Bishop/Crawford, p. 904. 

58
 Jarvin, p. 183. 

59
 Sapphire v. NIO; see also Weisburg/Ryan, p. 170; Thomas/McGregor, p. 9; Ripinsky/Williams, p. 14. 

60
 RA, para. 3, p. 6. 

61
 FDI Moot Problem, pp. 49-51. 



 

30 
 

prove, the bases advanced by Claimant for claiming and quantifying compensation are not 

appropriate. 

112. Preliminarily, regarding the applicable law, this Tribunal should assess the issues 

related to damages pursuant to the principles of international law articulated in international 

case law (A). As regards the compensation to which Claimant has the right, first, Claimant is 

not entitled to damages for project “Alfa” (B). Second, Claimant is not entitled to 

compensation for the purported loss of its future profits (C). Third, Claimant is not entitled to 

compound interest (D). 

A. This Tribunal Should Assess the Issues Relating to Damages Pursuant to the Principles 

of International Law Articulated in International Case Law 

113. As a preliminary matter, this Tribunal should apply to the matters related to damages 

the principles of international law enshrined in international case law. These principles are 

expressly recognized as a source of international law by Art. 38(1)(c) of the ICJ Statute, 

where they are referred to as “the general principles of law recognized by civilized nations”. 

First, BITs usually provide precise guidelines for calculating damages only for cases of 

expropriatory measures. In contrast, for other categories of treaty breaches (in the present 

dispute, the alleged treaty breach refers to the unfair or inequitable treatment of the 

investment by the Host State), BITs do not introduce any rule, leaving the matter of how best 

to provide compensation to the broad discretion of the arbitral tribunal
62

. This is the case as 

well in the present dispute, where the Cogitatia-Barancasia BIT provides guidelines on 

awarding and assessing the quantum of damages only for cases of expropriation (Art. 5 BIT). 

Art. 4 BIT is not of help in this regard either, given that it regulates compensation for losses 

suffered by a foreign investor in exceptional situations (such as war, armed conflict and 

insurrection), none of which occurred in this dispute. 

114. Second, under Art. 22.1 (iii) LCIA Rules, this Tribunal enjoys the discretion to 

determine the law applicable to the methods of assessing damages. According to this 

provision:  

“ he Ar itra   ri una  sha   have the power […]: 
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(iii) to conduct such enquiries as may appear to the Arbitral Tribunal to be necessary or 

expedient, including whether and to what extent the Arbitral Tribunal should itself take the 

initiative in identifying relevant issues and ascertaining relevant facts and the law(s) or rules 

of law applicable to the Arbitration Agreement, the arbitration and the merits of the parties' 

dispute” (emphasis added). 

115. Third, given the particular features of investment disputes, arbitral tribunals usually 

apply international law in a direct manner, without any requirement of first looking at the 

Host State’s national law
63

. For instance, in a NAFTA arbitration, the tribunal determined 

that the lack of a clear standard in NAFTA for determining compensation in non-

expropriation cases meant that tribunals were required to “determine a measure of 

compensation appropriate of the specific circumstances of the case, taking into account the 

prin ip es of […] internationa   aw”
64

. Correspondingly, in Azurix v. Argentina, the 

annulment committee ruled that the tribunal’s findings as regards the applicability of general 

principles of international law to the determination of the quantum of damages in the absence 

of express provisions in the BIT was correct and legal. 

116. Fourth, even though a tribunal has to give precedence to the applicable law, in all 

cases the facts of the case must be given a fair interpretation
65

. In deciding what was a fair 

interpretation, the sole arbitrator sitting in LIAMCO v. Libya referred to the general 

principles of law as they have been applied by international tribunals. 

117. Therefore, international case law advocates for the direct application of principles of 

international law to cases concerning damages arising out of non-expropriatory measures 

such as the breach of the FETS. 

B. Claimant is Not Entitled to Damages for the Failure of Project “Alfa” 

118. Claimant’s first head of da ages corresponds to its “Alfa” project
66

. Claimant’s 

application for a license for “Alfa” was legitimately denied by the Barancasia Energy 

Authority on 25 August 2010. Respondent acted in compliance with its domestic law because 

under Art. 3 LRE
67

, LRE licenses, which entitle the holder to the feed-in tariffs introduced by 
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this statute, are available exclusively for new projects (in order to incentivize new endeavors 

in the field of renewable energy), not for those already in operation at the time of the 

application for an LRE license, such as “Alfa”. At the time of the adoption of the LRE, 

“Alfa” was already in use. Claimant had been operating this project since 1 January 2010, 

when its solar panels were connected to the grid and became operational, while the LRE was 

adopted in May 2010
68

 and entered into force on 1 July 2010
69

.  

119. What is more, when Claimant applied for a license in order to benefit from the fixed 

feed-in tariff set by the LRE, “Alfa” was already operating at a loss because of defects in the 

installation process, delays in the implementation of the project and budget overruns. Yet 

Claimant is now asking this Tribunal to compensate it for the failure of a business endeavor 

which from the very beginning has been unlucrative and which could not have legally 

benefitted from the regime introduced by the LRE.  

120. In a very similar investment arbitration case, where the foreign investor had 

underestimated the cost of capital, encountered delays in the project’s construction and 

operation and had to deal with operating costs higher than expected, the tribunal found that 

assessing with a sufficient degree of certainty all those risks’ cumulative impact over the 

investor’s lost profits was impossible. In consequence, the arbitral tribunal exercised its 

power to evaluate the quantum of damages on the basis of evidence submitted by the parties 

and fixed the amount of lost profits to which the claimant was entitled
70

.  

121. Claimant is a business entity and business entails risk, requires experience and has no 

fully predictable outcome, especially when investors start up an enterprise in a field which 

they have never experienced before, such as the case with Claimant’s “Alfa”. In fact, 

investment arbitration doctrine emphasized that one of the key characteristics of an 

investment is that it entails an assumption of risk, not only an expectation of profit – which 

means that the realization of profit can never be certain
71

. 

122. By claiming compensation for the pretended losses suffered by “Alfa” during its 

entire lifetime, Claimant is practically requesting that Respondent be ordered to retroactively 

bear the risk of an ill-planned business decision, based on over-optimistic assumptions. To 
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provide but one example of Claimant’s  iscalculated steps, while Claimant’s projection of 

“Alfa”’s perfor ance was an esti ated 21% of its design capacity, in reality “Alfa” was 

operating at a mere 12.1%. In other words, merely 57.6 % of Claimant’s expectations 

materialized. 

123. According to Mr. Kovič, the measure of harm incurred by Claimant should be 

calculated as the difference between the tariff of €0.44/kWh that other producers have been 

allowed, and the allowed rate for “Alfa”, which leads to a net present value of the damage of 

€120,621
72

. This assumption is inaccurate because it compares what operators of new 

renewable energy projects were entitled to under Arts. 3 and 4 LRE to what Claimant 

believes it was entitled to under those same provisions. Nonetheless, as demonstrated above 

[see supra, paras. Xx-xx], Claimant did not have the right to be treated in the same way as 

investors from a different category. Claimant was in no manner discriminated against given 

that Respondent did not issue any LRE license for power plants installed prior to the 

enactment of the LRE
73

.  

124. In order to establish a satisfactory link between Respondent’s refusal to issue a license 

for “Alfa” and Claimant’s purported harm, Claimant is now arguing that it undertook the 

“Alfa” project with the expectation that it would be granted the license. However, this cannot 

be wholly accurate, as long as Claimant’s management became aware of the proposed LRE in 

early 2010
74

, after “Alfa” had become ready for exploitation, and therefore when Claimant 

projected “Alfa” it could not have acted in reliance upon a regulation it had no knowledge of. 

In other words, the essential condition of causation, which consists of the existence of a link 

between the breach and the damages
75

 is not met. Da ages that are “too indirect, remote, and 

uncertain to be appraised” are to be excluded
76

 and therefore so should be the compensation 

requested by Claimant. 

C. Claimant Is Not Entitled to Compensation for the Alleged Loss of Its Future Profits 
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125. Mr.  Kovič, the expert instructed by Claimant to assess the quantum of damages, 

calculated damages totaling €765,835 for the purproted diminishing of Claimant’s future 

revenues as a consequence of the reduction of original the feed-in tariff
77

.  

126. While Respondent does not deny the availability in principle of damages for loss of 

future profits (also referred to as “loss of opportunity” or ”expectation loss”), determined by 

the fact that “the possibility of profits itself has a value”
78

, it maintains that Claimant’s 

arguments on compensation for its alleged loss of opportunity are ill-based both factually and 

legally. Given the inherent difficulty of assessing the possibility of awarding damages for loss 

of future profits and their availability, in order for such a claim to succeed, the burden of 

proof to be met by the claiming party is particularly high
79

. 

127. As a preliminary matter, Claimant cannot request this Tribunal to grant in its favor 

both damages for loss of profit and interest because such claims are by definition alternative, 

given that “they both fall under the lost time, value rubric”
80

 and, as a consequence, awarding 

both interest and damages for expectation losses would overcompensate Claimant, contrary to 

the fundamental principle that damages have the objective to reestablish the situation in 

existence before the occurrence of the harmful event [see supra, para. X]. 

128. Compensation for lost profits is awarded “only where future profitability can be 

established (the fact of profitability as opposed to the amount) with some level of certainty”
81

, 

on the ground of “sufficient evidence [of the claimant’s] [..] expertise and proven record of 

profitability [of projects] […] it had operated in simi ar  ir umstan es”
82

. Given Claimant’s 

weak record of profitability and its lack of considerable expertise – at least when compared to 

the numerous powerful players on Respondent’s energy market
83

, the possibility that 

Claimant’s new projects prosper becomes even weaker. 

Regarding the assessment of future gains of which the investor has been deprived, these gains 

are by definition hypothetical and therefore “the test must be one of legitimate expectation”, 

                                                           
77

 FDI Moot Problem, p. 51, para. 11. 

78
 Paulsson, p. 66. 

79
 Fellmeth, p. 14. 

80Id..  

81
 Vivendi v. Argentina. 

82
 Id. 

83
 PO No. 2, para.13, p. 58. 



 

35 
 

as opposed to an exact mathematical calculation, which is not attainable in such cases
84

. Or, 

to put it differently, there must be a “reasonably-to-be-expected economic benefit”
85

. 

129. Therefore, the likelihood of lost profits must be sufficiently established by Claimant 

in order to be the basis of compensable damages. As Respondent has demonstrated 

throughout this section, Claimant’s expectations to obtain €765,835 are far from reasonable 

and legitimate. 

130. What is more, nothing in the evidence submitted by Claimant suggests with sufficient 

certainty that Claimant was planning the expansion of its business in Barancasia, let alone 

that such expansion would reasonably lead to future profits. The only piece of specific 

evidence available in support of Claimant’s position is a witness statement of a local manager 

who asserted that future investment in several solar installations was a long-term goal for 

Claimant. No other evidence has been brought forth
86

.  

131. Claimant’s expectations to obtain profit as a consequence of its purported new 

investment do not fall within this category for two additional main reasons. First, Claimant’s 

calculations are based on two false factual assumptions: that the feed-in tariff would be a 

constant € 0.44, despite its awareness of the amendment to the LRE, and that these projects 

would operate from the very beginning throughout their lifetime at a design capacity of 21 %, 

disregarding the potential materialization of any commercial risk. Second, Claimant did not 

factor into its calculations the impact of shifts in the renewable market on its potential profits. 

While the possibility of profit itself might have a value, “events and information subsequent 

to the expenditure to procure a chance have an impact on the value of the chance”.
87

 

Therefore, recent market developments should be taken into account when addressing the 

rentability of Claimant’s business – e.g., the “bubble” in the solar energy market created by 

the issuance of a considerable amount of licenses under the LRE: around 6000
88

, not to 

mention that many of the new operators in the market are large international companies with 

extensive experience in solar strategy.
89

 Not only does an increased competition determine a 
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decrease in the price of solar energy (as a consequence of an increased supply in a free 

market economy), but it also causes existing companies, especially inexperienced ones, such 

as Claimant, a loss in their original market shares. 

132. Consequently, because profits cannot be awarded where they are “doubtful and not 

probably realizable”
90

, it follows that Claimant’s claims for damages amounting to €765,835 

is speculative and therefore should be dismissed by this Tribunal. 

D. Claimant Is Not Entitled to Compound Interest 

133. In determining whether and in what conditions to award interest, an arbitral tribunal is 

empowered to exercise wide discretion
91

. Interest is never awarded automatically and before 

an arbitral tribunal could award interest it should address “whether interest should be 

awarded at all”
92

.  

Case law from the Iran-US Claims Tribunal is strongly relevant for the field of investment 

arbitration, given that the solutions adopted by this jurisdiction are significantly influenced by 

the interstate origin of the Tribunal93. 

134. In Sylvania v. Iran, the Iran-US Claims Tribunal noted that, in order to have 

uniformity of treatment of the parties, a rate of interest based on return of investment during 

the relevant period would be appropriate. In the absence of an interest rate determined by the 

contract, the tribunal applied a rate of interest based approximately on the amount that a 

successful claimant would have earned if it had been paid in time and thus would have had 

“the funds available to invest in a form of commercial investment in common use in its own 

country”. 

135. According to a decision often cited, “the rate of interest must be reasonable, taking 

into account all pertinent circumstances
94
”. 

Another widely referred to statement emphasized that “few rules within the scope of the 

subject of damages in international law […] are better settled than the one that compound 
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interest is not allowed”
95

 (emphasis added). In the same vein, recently an ICSID tribunal has 

explicitly stated that “[the] submission that international law requires an award of compound 

interest must be rejected”
96

 (emphasis added). Moreover, in the few cases in which 

investment arbitration tribunals have awarded the investor compound interest, the Host State 

was found in breach of BIT rules concerning expropriation, not FETS
97

, on which Claimant 

relies in the dispute at hand. 

136. Additionally, the injured party is under an obligation to mitigate its damages,
98

 an 

obligation Claimant has not performed. For example, Claimant could have challenged in 

Respondent’s administrative courts the decision of the BEA not to grant it the license for its 

“Alfa” project, but instead it remained passive
99

. In cases where the measures that allegedly 

affected the investors do not constitute direct or indirect expropriation (such as in the present 

dispute),  if the investor should benefit from any compensation, the damages (including the 

possible interest) will be assessed through a different  ethod “so that the adoption by the 

 tate of […]  egitimate measures wi   not  e jeopardized”
100

. 
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REQUEST FOR RELIEF 

 

137.  For the reasons above, Respondent respectfully requests this Tribunal to find, 

respectively order:  

 

a. That this Tribunal does not have jurisdiction to deal with the claims raised by 

Claimant and these claims are inadmissible;  

b. That Respondent has not violated the provisions of the BIT;  

c. That Respondent is in any event exempted from any liability in relation to the alleged 

breaches of the BIT; 

d. That Claimant's request for specific performance be denied; 

e. In the event that the Tribunal does not grant Respondent's first or second prayer for 

relief, that Claimant's calculations for damages are ill-supported and based on false and 

incorrect legal and factual assumptions; 

f. Order Respondent shall bear all the costs related to this arbitration.  

 

 


