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STATEMENT OF FACTS 

1. The Republic of Barancasia (Respondent), a country steering its development through 

social and economic reforms,1 concluded a Bilateral Investment Treaty (BIT) on the promotion 

and reciprocal protection of investments with the Federal Republic of Cogitatia in 1998.2 

2. However, after the accession of the Contracting Parties to the European Union (EU) 

on May 1, 2004, Respondent had already concluded that all Intra-EU BITs (including the 

Barancasia-Cogitatia BIT) had become obsolete.3 Hence, on November 15, 2006, 

Respondent’s Prime Minister (PM) announced its intention to terminate them, as was soon 

formally reiterated by Respondent’s Government on December 11, 2006.4 In this context, 

Respondent notified Cogitatia for the termination of the Barancasia-Cogitatia BIT on June 29, 

2007, effective as of June 30, 2008.5  

3. Vasiuki (Claimant) is an entity incorporated under the laws of Cogitatia since 2002,6 

active in the Barancasian Photovoltaic (PV) sector.7 

4. Claimant began its activities by launching an experimental project (Alfa) on January 

1, 2010, which was deficient and unsustainable.8 Although this project appeared to have “no 

future”,9 Claimant opted to keep it running, finding “some hope for the Alfa project to survive” 

in Respondent’s proposed Law on Renewable Energy (LRE).10 

5. The LRE, eventually adopted on May 1, 2010,11 was part and parcel of Respondent’s 

EU-mandated efforts to pursue EU climate and energy targets.12 In particular, the LRE provided 

for a fixed Feed-in Tariff (FiT) regime, calculated by the Barancasia Energy Authority (BEA) 

on July 1, 2010 at 0.44 Euros/kilowatt per hour (EUR/kWh) (with an estimated average annual 

return of 8% for investors),13 for a 12-year period, under a licensing scheme.14 

                                                
1 Facts, ¶2. 
2 Facts, ¶1.  
3 Facts, ¶5. 
4 Facts, ¶6; Annexes 5,6. 
5 Annex 7.1. 
6 Facts, ¶3. 
7 Facts, ¶¶3,8,12. 
8 Facts, ¶13. 
9 Id. 
10 Id. 
11 Annex 2. 
12 Facts, ¶¶7,15. 
13 Facts, ¶21. 
14 Facts, ¶¶16-17. 
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6. Claimant’s application for a license under the LRE regarding the Alfa project was 

denied by the BEA on August 25, 2010, since it was not a new PV project.15 Still, Claimant 

was granted a license on the same date for its second (new) Beta project, which became 

operational on January 30, 2011.16 

7. During 2011, the estimated average annual return of 8% for PV investors under the 

LRE was overturned due to revolutionary advances in technology, dramatically reducing 

installation costs.17  

8. Respondent swiftly realized and admitted from the beginning of 2012 that a solar 

bubble had been created and publicly said so;18 the exorbitant amount of 7,000 applications 

received by the BEA in 201119 would be physically impossible to be serviced by the grid.20 

LRE’s 12-year FiT regime amounted to unfair windfall and manifest unsustainability.21 

Moreover, Respondent would have to spend up to 15% of its overall revenues to finance LRE’s 

FiT scheme, i.e. more than its educational system budget, since it couldn’t go over its EU-

mandated borrowing limits for the relevant years.22 

9. Local media often underlined the dangers of the solar bubble,23 and nationwide strikes 

by teachers warned against the prioritization of FiT financing over public education.24 

10. But all the above did little, if anything, to dissuade Claimant from commencing an 

additional 12 new (low-cost technology) projects,25 applying for licenses under the LRE on 

April 1, 2012,26 to be approved on July 1, 2012.27 

11. In November 2012 representatives of major PV industry and stakeholders were invited 

before the Barancasian Parliamentary Energy Committee to present testimony;28 Claimant, 

holding a very small market share in the Barancasian energy market,29 was unaware and hence 

did not attend.30 

                                                
15 Facts, ¶22. 
16 Facts, ¶23. 
17 Facts, ¶25. 
18 Facts, ¶29; PO3, ¶3. 
19 Facts, ¶26. 
20 Facts, ¶29. 
21 Id. 
22 Facts, ¶¶29-30. 
23 Facts, ¶28. 
24 Facts, ¶32. 
25 Facts, ¶27. 
26 PO2, ¶9. 
27 Facts, ¶33. 
28 Facts, ¶34. 
29 PO3, ¶18. 
30 PO3, ¶6; PO2, ¶15. 
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12. On January 3, 2013 the LRE was amended, effective as of January 1, 2013.31 In 

particular, the amendment empowered BEA to recalculate FiTs at 0.15 EUR/kWh,32 thus 

reinstating the originally estimated average annual return of 8% for investors.33  

  

                                                
31 Facts, ¶34. 
32 Facts, ¶35. 
33 Facts, ¶21; PO2, ¶27. 
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SUMMARY OF ARGUMENT 

13. First and foremost, with all due respect, this Tribunal lacks jurisdiction since the BIT 

has become obsolete, and, in any event, it has been terminated according to its own provisions. 

Specifically, after the accession of its Contracting Parties to the EU, the BIT has been 

superseded by EU law and has been implicitly terminated pursuant to Art.59 Vienna 

Convention on the Law of Treaties (VCLT). Moreover, the arbitration clause of the BIT is no 

longer applicable by virtue of Art.30(3) VCLT. In any case, the BIT was terminated on June 

30, 2008 under Art.13 BIT and Claimant is estopped from asserting its applicability. 

Furthermore, an award of restitution would directly interfere with Respondent’s sovereignty 

and Claimant has already forfeited its right to invoke any violation relating to project Alfa, thus 

rendering any relevant claims inadmissible. (Part One) 

14. Even if the Tribunal concludes that it has and should exercise jurisdiction, the claims 

advanced are meritless, since Claimant fails to prove that Art.2(2) BIT has been allegedly 

violated. Claimant received Fair and Equitable Treatment (FET) at all times; its alleged (if any) 

legitimate expectations were respected; it was accorded due process, and Respondent by no 

means acted in an arbitrary manner. In any event, Respondent’s conduct would be exempt from 

wrongfulness under the BIT and customary international law, since Respondent only adopted 

measures necessary to safeguard its energy security interests. (Part Two) 

15. In the remote event that the Tribunal decides that reparation is due and that it has the 

power to award restitution, it should abstain from ordering this remedy, since it would be 

materially impossible and disproportionate. Finally, any amount of compensation due, 

calculated using the cost of equity as a discount rate, is far less than the €2.1 million Claimant 

is requesting. (Part Three) 
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ARGUMENTS 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. JURISDICTION AND ADMISSIBILITY 

16. Claimant, when initiating arbitral proceedings under Art.8 BIT,34 completely 

disregarded the fact that the BIT is no longer binding upon the Parties. Respondent objects to 

the jurisdiction of this Tribunal on the following grounds: first, the BIT has become obsolete 

due to the accession of the Contracting States to the EU (A); second, it has already been 

terminated, since June 30, 2008 (B). In any case, the claims presented by Claimant are 

inadmissible (C). 

A. The BIT has been rendered obsolete after the accession to the EU 

17. Respondent submits that the BIT is not applicable since it is superseded by EU law 

(a). Furthermore, the BIT is no longer in force pursuant to Art.59 of the Vienna Convention on 

the Law of Treaties (VCLT) (b) and, in any case, EU law prevails over the BIT’s investor-State 

adjudication provision by virtue of Art.30(3) VCLT (c).  

a. EU law takes precedence over the BIT under the principle of supremacy 

18. According to the principle of supremacy,35 EU law is recognized as the “supreme law 

of the land”.36 By joining the EU, Member-States, such as Barancasia and Cogitatia,37 become 

bound by the EU legal order, and, in the words of the European Commission (EC), 

 “are therefore required to respect the primacy of European Union law as 
well as the autonomy of its judicial system.”38 

19. The Court of Justice of the European Union (CJEU) has consistently held that EU law 

takes precedence over domestic and international rules in matters now governed by the Treaty 

on the Functioning of the European Union - TFEU, both in its early39 and its more recent 

jurisprudence.40  

20. Moreover, the CJEU has already recognized, for instance regarding free movement of 

capital under Arts. 26(2) and 63 TFEU, that EU law covers matters which are identical to or 

                                                
34 Request, Terms of the Arbitration Agreement. 
35 Declarations, No.17. 
36 Lavranos, p.288. 
37 Facts, ¶5. 
38 EURAM Observations, p.2. 
39 Costa, pp.593-594; Commission v.Italy, p.10. 
40 Kadi, ¶302-309; MoxPlant, ¶123.  
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connected with those covered by BITs concluded by Member-States,41 such as the Barancasia-

Cogitatia BIT. 

21. Hence, and, on the basis of the principle of supremacy of EU law alone, this Tribunal 

should decline jurisdiction, giving precedence to EU law over the BIT. 

b. After its Parties' EU Accession, the BIT was terminated pursuant to Article 59 

VCLT  

22. But even aside from the undeniable effects of the principle of supremacy, the BIT has 

been terminated pursuant to Art.59 VCLT regarding the termination of a treaty implied by the 

conclusion of a later treaty. 

23. More specifically, there exist two alternatives under Art.59(1) VCLT for the 

termination of an earlier treaty: either by establishing the terminative intention of the Parties; 

or, by virtue of the absolute incompatibility of the two successive treaties which itself clearly 

indicates the parties' intention to terminate the earlier treaty.42 

24. In the interests of arbitral economy alone, Respondent will focus on the second 

alternative of Article 59(1) VCLT, i.e. that the 1998 Barancasia-Cogitatia BIT, after its Parties’ 

EU accession in 2004,43 must be considered as terminated since both its Parties concluded the 

TFEU which is a later treaty relating to the same subject-matter (1), and the BIT and the TFEU 

are inherently incompatible (2).  

(1) The TFEU and the BIT relate to the same subject-matter 

25. This Tribunal should see the facts for what they are and readily acknowledge that both 

the TFEU and the BIT deal with Intra-EU cross-border investment and promote economic 

liberalization in the EU,44 and hence relate to same subject-matter. Two successive treaties are 

not required to be “coextensive” for the purposes of Art.59 VCLT, but merely relate to the same 

subject-matter.45 

26. In our case, the BIT provides a basic degree of protection for investments, namely the 

FET (Art.2), the free transfer of capital (Art.6) and protection against expropriation (Art.5). The 

TFEU similarly guarantees non-discrimination (Art.18 TFEU), free flow of capital (Art.63 

TFEU), the freedom of establishment (Art. 49 TFEU), as well as the right to property by Article 

                                                
41 Commission v Sweden, ¶38; Commission v Austria, ¶37. 
42 Dörr/Schmalenbach, pp.1016-1017; Corten/Klein, p.2092. 
43 Facts, ¶5. 
44 Kleinheisterkamp, p.100.  
45 Eureko, ¶242; Hindelang, p.193. 
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17 of the EU Charter of Fundamental Rights (EU Charter) and the First Protocol to the European 

Convention of Human Rights (ECHR), as applied under EU law.46  

27. Respondent further urges the Tribunal to remain skeptical towards the soundness of 

the assertion by the Eastern Sugar Tribunal that allegedly the TFEU and Intra-EU BITs do not 

share the same subject matter,47 for at least two good reasons: first, the Award was rendered in 

2008, i.e. before the Lisbon Treaty's entry into force. Ever since, the fundamental right to 

property under the First Protocol to the ECHR, as well as Art.17 of the EU Charter, constitute 

essential principles of EU law (Art.6 TEU); and, importantly, the 2011 Roussalis Award 

acknowledged the manifest overlap of treatment under BITs and human rights instruments 

(even though at a varying degree of protection).48 Second, albeit allegedly not dealing with the 

same subject matter, the Eastern Sugar Tribunal somehow (and paradoxically) also concluded 

that a comparison of the level of protection afforded under the TFEU and Intra-EU BITs is 

indeed tenable,49 thus plainly contradicting its earlier “apples and oranges” finding regarding 

sameness. This is perhaps why the Eureko Tribunal abstained from explicitly putting forward 

the extraneous position advanced in Eastern Sugar, that the TFEU and Intra-EU BITs allegedly 

do not share the same subject matter.50 

28. Therefore, this Tribunal should find here that the sameness requirement under Art.59 

VCLT is indeed met. 

 (2) The TFEU and the BIT are inherently incompatible 

29. Respondent submits that the TFEU is so far incompatible with the BIT that the two 

treaties are not capable of being applied at the same time, as is required under Art.59(1(b)) 

VCLT. 

30. Again, this Tribunal should cautiously approach, and decline to attribute any weight 

whatsoever, to the findings of the Eastern Sugar and Eureko Tribunals that the TFEU and the 

Intra-EU BIT between Netherlands and Slovakia are not incompatible.51 This is especially so 

because the Netherlands-Slovakia BIT does not include a provision similar to Art.10(1) of the 

Barancasia-Cogitatia BIT which reads: 

“When a matter is governed simultaneously both by this Agreement and by 
another international agreement to which both Contracting Parties are 

                                                
46 Clodfelter, p.178. 
47 Eastern Sugar, ¶119. 
48 Roussalis, ¶312. 
49 Eastern Sugar, ¶263. 
50 Eureko, ¶242. 
51 Eastern Sugar, ¶168; Eureko, ¶263. 
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parties, nothing in this Agreement shall prevent either Contracting Party or 
any of its investors who own investments in the territory of the other 
Contracting Party from taking advantage of whichever rules are more 
favourable to his case.” [emphasis added] 

31. Respondent urges this Tribunal to identify the pitfalls of Art.10(1) which directly 

threatens the very unity and supremacy of EU law in the context of Barancasian-Cogitatian 

relations. Essentially, Art.10(1) BIT explicitly authorizes the à la carte application of EU law 

by Barancasia and Cogitatia, solely depending on whether any BIT provision happens to be 

“more favourable” to each Party's case, compared to any rule of EU law, blatantly disregarding 

EU's exclusive competence (internal and external) in respect of foreign direct investment (Art. 

207 TFEU). 

32. Should the Tribunal turn a blind eye to this fallacy, the unity and integrity of EU law 

as an “autonomous legal system” proper, as has been repeatedly and forcefully held by the 

CJEU,52 would be substantially compromised and Art. 207 TFEU would be rendered a dead 

letter. This blatant incompatibility does nothing less than a outward demolition of the very 

foundations of EU law. 

33. Ergo, the Tribunal should find what is obvious, that is, that the Intra-EU BIT applicable 

here and the TFEU are not capable of being applied at the same time. Thus, under Article 59(1) 

VCLT, the BIT was terminated after its Parties' EU Accession. 

c. The arbitration clause of the BIT does not apply by cause of Article 30 VCLT 

34. Even in the unlikely scenario that the Tribunal does not accept the applicability of 

Art.59(1) VCLT, Respondent submits that the BIT’s arbitration clause is incompatible with EU 

law, and hence the latter prevails according to Art.30(3) VCLT. 

35. Comparing Art.8(2(d)) BIT with Arts.344 and 267 TFEU, their incompatibility is 

beyond than apparent, since the BIT provides for international arbitration, while EU law 

requires the relevant disputes to be adjudicated by EU judicial bodies.53  

36. As encapsulated in Arts.344 TFEU and 19 TEU, it is the CJEU that has the exclusive 

competence on all matters “concerning the interpretation or application of the Treaties”. One 

of the main purposes of the CJEU is guaranteeing the uniform application of EU law, averting 

any inconsistency by other juridical bodies. This was especially highlighted in the case of 

Commission v. Ireland (MoxPlant), where the CJEU criticized Ireland’s decision to resort to 

                                                
52 Costa, pp.593-594; Commission v. Ireland, ¶123; Opinion 1/91, ¶2. 
53 TEU, Art.19. 
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international Tribunal against the United Kingdom.54 The Court opined that the dispute related 

to Community Law, rendering the CJEU the sole competent forum,55 a conclusion extended to 

individual-State disputes as also underlined by Professor August Reinisch.56 

37. According to Art.267 TFEU, the CJEU has conferred jurisdiction to permanent 

domestic juridical bodies, by according them the privilege of sending preliminary questions to 

the Court, regarding the interpretation and application of EU law. It is only through this process 

that the uniformity and effectiveness of EU law is guaranteed,57 eliminating inconsistencies, as 

also highlighted by the CJEU in the Opinion 1/09 regarding the Patents Court.58  

38. However, this Tribunal does not have the competence to send preliminary questions 

to the CJEU, based on Art.267 TFEU, due to the fact that an arbitral tribunal is not a permanent 

juridical body of the EU, lacking compulsory jurisdiction, and sufficient proof of 

independence,59 as highlighted in the Nordsee case.60  

39. It is therefore evident that the process of preliminary references will be circumvented 

in the present dispute and the uniform interpretation and application of EU law will be 

endangered, since the CJEU will not be able to oversee the procedure. Hence, being inconsistent 

with Arts.344 and 267 TFEU, Art.8 BIT does not apply.  

40. Apart from the inconsistencies established above, Respondent submits that Art.8 BIT 

is in direct contradistinction with the non-discrimination principle embodied in Art.18 TFEU. 

Investor-State arbitration proceedings under Intra-EU BITs, such as the Barancasia-Cogitatia 

BIT, give rise to nationality-based discrimination since not every EU investor has the chance 

to settle its disputes with Member-States by recourse to arbitration.61 Offering the opportunity 

to arbitrate only to a limited portion of EU investors, is equivalent to granting them preferential 

treatment,62 thus, violating the mutual trust of the EU investors regarding the “administration 

of justice” in the EU.63 Thus, Art.8 does not conform with the non-discrimination principle of 

Art.18 TFEU, a fundamental precept of the EU legal order. 

41. Respondent, hence, urges the Tribunal to read the circumstances for what they are and 

conclude that the BIT, either holistically or partially, is inapplicable in the present dispute. 

                                                
54 Commission v. Ireland, ¶80. 
55 Id, ¶61. 
56 Reinisch, p.153. 
57 Hindelang, p.195; Opinion ECHR, ¶176. 
58 Opinion Patents, ¶89.  
59 PaulMiles, ¶37.  
60 Nordsee, ¶13. 
61 EC Press Release.  
62 Clodfelter, p.181.  
63 EURAM Observations, p.4; Hedley Lomas, ¶¶19,20. 



10 
 
 

B. The BIT was terminated on June 30, 2008 

42. Assuming arguendo that the BIT was not rendered obsolete after its Parties EU 

Accesion in 2004,64 Respondent still submits that it indeed followed the provisions of Art.13 

BIT for the termination of the Agreement (a). What is more, Claimant is in any case estopped 

from asserting the applicability of the agreement (b).  

a. Respondent followed the designated procedures for the termination of the 

agreement 

43. The procedure for the termination of the treaty can be found in Art.13(2) BIT. As held 

by the Ambiente Tribunal, when interpreting a treaty provision in light of Art.31(3)(c) VCLT, 

“relevant rules of international law” need to be taken into account. Such rules comprise 

“pertinent customary international law”.65 Art.54 VCLT, reflecting customary law,66 

constituted the most relevant rule for the interpretation of Art.13(2) BIT, since they both refer 

to the termination of a treaty.  

44. Consequently, a proper interpretation of Art.13(2) BIT under the Art.31(3)(c) VCLT 

results to the conclusion that the BIT may indeed be terminated prior to its minimum period of 

application by “mutual consent” of the Contracting Parties.67 Given that consent can be either 

explicit or implicit,68 it is Respondent’s submission that termination via the implicit consent of 

Cogitatia is exactly what happened in the dispute at hand.   

45. In particular, Respondent expressed its intention to terminate the treaty through a 

written notification to the Minister of Foreign Affairs of Cogitatia on June 29, 2007, stating that 

the termination of the BIT would be effective as of June 30, 2008.69  Receiving such a 

notification on July 10, 2007,70 Cogitatia merely replied on September 28, 2007,71 stating that 

it had received Respondent’s notification. The fact that Cogitatia raised no objections, even 

though it had the chance to do so, given the numerous attempts made by Respondent for 

communication on the issue,72 further proves the Party’s implicit consent for the termination. 

In addition, when Respondent progressed to the removal of the BIT from its official online 

                                                
64 Facts, ¶5. 
65 Ambiente, ¶600. 
66 Villiger, p.689. 
67 VCLT, Art.54(b). 
68 Dörr/Schmalenbach, p.958; Corten/Klein, p.2373. 
69 Facts, ¶9; Annex 7.1. 
70 Annex 7.2. 
71 Facts, ¶10; Annex 7.2. 
72 Facts, ¶¶24,31. 
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listing of valid and binding international agreements on November 28, 2008,73 Cogitatia failed 

once again to react in opposition.   

46. The existence of mutual consent is intensified when taking into account the position 

of other Member-States in relation to the termination of their Intra-EU BITs. Several Member-

States that opposed to the termination of their Intra-EU BITs did not remain idle, but rather 

explicitly rejected the idea.74 However, there is no record that Cogitatia opposed in any way, 

despite the fact that it was aware that the EC had invited all EU Member-States to report on the 

termination of their Intra-EU BITs by June 30, 2007.75  

47. Therefore, it is clear as day that both States consented to the termination of the BIT as 

of June 30, 2008.  

b. Claimant is estopped from asserting the applicability of the BIT 

48. It is Respondent’s submission that not only has Barancasia terminated the BIT, but 

also Claimant is estopped from invoking anything in opposition.  

49. Being a principle of international law, estoppel protects a State that has bona fide relied 

on another State’s actions or omissions from being injured from their future inconsistent 

conduct.76 Additionally, jurisprudence has underlined that these actions or omissions can be 

made “either expressly or impliedly” by the other State.77 Specifically, silence produces an 

estoppel if the State was expected to act, so as to maintain its rights, but instead remained idle.78  

50. In casu, Barancasia has made its intention to terminate all of its Intra-EU BITs known 

since 2006.79 Given that Cogitatia failed to raise any objections for eight years (2007-2015), its 

prolonged silence and passivity qualify as acquiescence of its right to object to the termination80  

This acquiescence estops Claimant from invoking the application of the BIT, not allowing it to 

benefit from the inconsistency of Cogitatia.  

51. To recap, Claimant’s points on the non-termination of the BIT are nothing more than 

a prosy narrative. The BIT has been evidently terminated by Respondent pursuant to its own 

provisions, as well as customary international law, while Cogitatia’s silence on the matter for 

                                                
73 Facts, ¶11. 
74 Vis-Dunbar. 
75 Eastern Sugar, ¶126. 
76 MacGibbon, p.501; Bowett, p.177. 
77 Temple Dissenting, pp.143-144; Chevron, ¶¶350-351. 
78 MacGibbon, p.501. 
79 Facts, ¶6.  
80 Tams, p.12. 
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eight consecutive years deprives the investor from asserting the opposite. Thus, the jurisdiction 

of the Tribunal cannot and must not be accepted. 

C.  Claimant’s requests are inadmissible  

52. In order to establish its admissibility objections, Respondent submits that an award of 

restitution would directly interfere with Respondent’s sovereignty, (a), and Claimant has 

forfeited its right to invoke any violation relating to project Alfa (b). 

a. Restitution directly interferes with Respondent’s right to regulate  

53. Sovereignty, as the core principle of public international law,81 prevents arbitral 

tribunals from awarding restitution to non-State actors against sovereigns. As underlined by 

jurisprudence,82 a Tribunal “cannot compel a State to make restitution”,83 as such an award 

would directly and overtly impinge upon its sovereignty.  

54. It is hence Respondent’s submission that the Tribunal, by referring to what is included 

its primary source of power, i.e. the Parties’ agreement in the BIT,84 should exclude the 

possibility of awarding restitution. 

55. Unlike other BITs,85 the Barancasia-Cogitatia BIT applicable here, does not include 

any rule associated with restitution as an available remedy for internationally unlawful conduct. 

The sole reference to restitution is included in Art.4 of the BIT, applying in cases of lawful acts 

under extreme circumstances. Therefore, the Parties have chosen to limit restitution only to 

these specific cases, whereas for unlawful acts such as the alleged FET violation, restitution is 

excluded as a remedy. As affirmed by the Enron Tribunal, in the absence of a provision for 

restitution for unlawful acts: 

“[t]he appropriate standard of reparation under international law is 
compensation for the losses suffered by the affected party [...].”86 

56. In addition, Respondent submits that an award of restitution would not be enforceable, 

pursuant to Art.5(2(b)) of the New York Convention, to which the Contracting States are 

members.87 The latter stipulates that an award may not be enforced, if “contrary to the public 

policy”. In particular, an award which offends consumer protection laws, violates EU public 

                                                
81 Sornarajah, p.244. 
82 LG&E, ¶87.  
83 LIAMCO, p.124. 
84 BG, ¶95; Micula, ¶318. 
85 Austria-Armenia BIT, Art.17(1(c)); Austria-Azerbaijan BIT, Art.16.  
86 Enron, ¶359. 
87 PO2, ¶6. 
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policy.88 In casu, the LRE aimed at consumer protection, as did its subsequent amendment. Re-

amending the legislation, while the circumstances have changed, the State would cast an undue 

burden to the consumers.  

57. Therefore, Respondent invites the Tribunal not to exercise its power and award 

restitution, since it would overly interfere with the State’s sovereignty and it would not be 

enforced. 

b. Claimant has forfeited its right to claim for project Alfa 

58. Respondent submits that Claimant’s negligence to assert claims relating to the denial 

of license for project Alfa over a prolonged period of time renders them inadmissible on the 

grounds of acquiescence and extinctive prescription. Particularly, when Claimant failed to 

appear in front of the administrative courts of Barancasia challenging the denial,89 it clearly 

demonstrated its disinterest to do so.  

59. Extinctive prescription, being a principle of international law,90 refers to the 

“elimination” of rights due to the indifference of the party after a long period of time.91 In casu, 

Claimant voluntarily abstained from raising any claims since 2010.92 Claimant was informed 

on August 25, 2010 of the rejection of its license for project Alfa.93 However, any relevant 

claim appeared for the first time in 2014 through the initiation of arbitral proceedings, without 

presenting any justification for this delay, but rather taking advantage of an -ultimately- non-

applicable BIT. 

60. In addition, Claimant’s passivity allowed Respondent to believe that no such claims 

would arise, pursuant to the principles of good faith and equity.94 As a result, following the 

exact same rationale of the MCI Tribunal,95 Claimant's claims regarding project Alfa are subject 

to extinctive prescription and should not be examined in the first place. 

 

 
 
 

                                                
88 Kronke, p.384. 
89 PO2, ¶23. 
90 Nauru, ¶32; Grand River, ¶33. 
91 Tams, p.12; Merrill/Ring, ¶43. 
92 Facts, ¶22.  
93 Facts, ¶22. 
94 Tams, pp.12,14. 
95 MCI, ¶302. 
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PART TWO: MERITS 

61. Even if the Tribunal considers that it has the power to adjudicate upon the dispute, 

Respondent invites the Tribunal to find that it accorded Claimant FET, according to Art.2(2) 

BIT (II). Furthermore, it is Respondent’s submission that its actions are exempt, both under the 

BIT and under customary international law (III). 

II. RESPONDENT HAS ACCORDED CLAIMANT’S INVESTMENT FAIR AND 

EQUITABLE TREATMENT  

62.  What this Tribunal is called to adjudicate upon is an unmeritorious claim of a FET 

violation. Claimant is outrageously asserting that Respondent’s conduct violated Art.2(2) BIT. 

However, it is Respondent’s submission that it did everything but deviate from its international 

obligations.  

63. Many tribunals have expressed the opinion that the FET standard is equivalent to the 

Minimum Standard of Treatment (MST) of customary international law.96 Even though there 

is no reference to international law in Art.2(2) BIT, based on the rationale of the Biwater Gauff 

Tribunal, which dealt with an almost identical FET clause, it must be accepted that FET and 

MST share the same content.97 Therefore, the Tribunal should perceive them as equated. 

64. But even in the event that the Tribunal considers the standard to be autonomous, the 

threshold for the invocation of the FET standard remains relatively high. The terms “fair” and 

“equitable”, interpreted pursuant to their ordinary meaning,98 are defined as “just”, “even-

handed”, “unbiased” and “legitimate”,99 demanding that the conduct of the State must be 

grossly unfair and shocking.100 

65. It is the facts of the case which prove that, contrary to Claimant’s allegations, who 

bears the burden of proof, 101 Respondent has treated Claimant fairly and equitably by respecting 

the investor’s legitimate expectations and the stability of the legal framework (A). Additionally, 

Respondent has accorded the investor due process (B), and has by no means acted in an arbitrary 

manner (C). Finally, Respondent submits that its conduct served a legitimate regulatory purpose 

(D). 

                                                
96 Azurix, ¶361; CMS, ¶284; Occidental, ¶190; El Paso, ¶336. 
97 Biwater Gauff, ¶¶586,592. 
98 VCLT, Art.31(1). 
99 Paparinskis, p.112; Azurix, ¶360; MTD, ¶113; Saluka, ¶297. 
100 Genin, ¶367. 
101 Tudor, p.138; ADF, ¶185. 
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A. Respondent did not defeat Claimant’s legitimate expectations for a stable framework 

66. Legitimate expectations, being interrelated with the stability and predictability of the 

legal framework,102 are those limited to “the basic expectations” of the investor.103  As stated 

in Duke Energy: 

“[t]o be protected, the investor’s expectations must be legitimate and 
reasonable at the time when the investor makes the investment.”104  
 

67. In casu, Claimant alleges that the subsequent changes of the regulatory framework cast 

a negative impact on its investment, thus violating Art.2(2) BIT.105 However, Respondent 

submits that Claimant’s expectations for an unaltered 0.44 EUR/kWh FiT are far from 

legitimate or reasonable, being nothing more than wishful thinking. 

68. At the time of the initial investment no assurances stemmed from the legislative 

environment (a). In addition, a sovereign State maintains its right to regulate depending on the 

surrounding circumstances (b). What is more, the investor failed to demonstrate the required 

degree of due diligence (c). 

a. Since no assurances were provided, no legitimate expectations were created 

69. Respondent submits that the investor’s legitimate expectations are created at the time 

the investment was made,106 based on specific assurances or representations.107 Thus, as it was 

further established by the Duke Energy Tribunal, the investor’s expectations cannot include 

later regulatory changes.108  

70.  In particular, Claimant established its investment operation in Barancasia as early as 

2009, when it purchased land plots and decided to launch its experimental Alfa project.109 Yet, 

in 2009, Barancasia’s legal regime did not entail any assurances or attractive incentives for 

investing in the PV sector, rendering Claimant’s expectations ill-supported, since the LRE was 

adopted in May 2010.110 

71. Taking into consideration political statements is one thing; but ultimately relying on 

them in order to invest is something completely different. Claimant could not base its 
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investment on political statements, such as the interview of the Barancasian PM on November 

15, 2006111 due to the fact that they usually aim at the achievement of a specific political agenda, 

which can by no means generate legitimate expectations.112 Besides, the aforementioned 

interview was nothing more than a declaration of future Foreign Direct Investment policy shifts, 

rather than a guarantee for a forever-stable framework. 

72. Finally, the LRE itself does not generate legitimate expectations, since the assurance 

has to be directly and unequivocally addressed to the specific investor, as held by the Total 

Tribunal.113 In any case, the established regime, including the licenses, was based on an 8% 

average annual return.114 Respondent draws the Tribunal’s attention to the fact that the 

amendment and subsequent re-calculation of the FiT most certainly and willfully took into 

consideration the premise of at least 8% return,115 despite the adverse circumstances faced by 

the State. 

b. The State legitimately exercised its right to regulate  

73. By arguing a violation of FET on the grounds of stability, Claimant is essentially 

asserting that Respondent should have preserved a frozen legal framework.116 However, 

Respondent submits that it cannot be deprived of its fundamental right to regulate. 

74. Indeed, no investor can anticipate that a host-State will preserve a frozen and 

unchanging regulatory environment.117 As stressed by the Parkerings Tribunal “[a] State has 

the right to enact, modify or cancel a law at its own discretion.”118 The absence of a stabilization 

clause both in the agreement, as well as the license itself,119 further strengthens this position. 

75. In fact, in lack of a stabilization clause, the State has an even greater flexibility to 

regulate pursuant to its essential interests. In such an event, a breach would only occur if the 

modification of the legislation was so “discriminatory” or “drastic” that it would completely 

dismantle the foundations of Claimant’s investment.120  

76. In casu, the effect of the 2013 LRE amendment121 was of general application and 

predictable for the investor. An investor cannot expect that the State’s legal framework would 
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remain immutable.122 This also stands for Claimant, especially after the 2011 technological 

advances, which radically diminished the technological costs.123 A whole year passed between 

the technological breakthrough and the LRE amendment, during which the investor had 

multiple opportunities to predict the forthcoming change.  

77. The recognition of the solar bubble and its devastating effect for the sustainability of 

the sector,124 the constant reminder and scrutiny by the local media,125 as well as the national 

strikes and the promise for a legislation review,126 are more than sufficient indicators for the 

change to come.   

78. In this vein, Respondent exercised its regulatory right reasonably, respecting 

Claimant’s expectations. The investor kept on enjoying the 8% average annual return as initially 

calculated,127 even with the 0.15 EUR/kWh FiT.128 What Claimant seeks in reality, is the 

satisfaction of its avaricious desire for a 36.2% return,129 and not the respect of what it 

legitimately expected. In any case, the investor was not restricted in selling only to the State, 

but it could also sell electricity to other entities.130 

79. Responding to Claimant’s objection on the two-day retroactive application of the 

amendment, Respondent submits that such an argument is fundamentally flawed. In addition to 

not being prohibited by Barancasian law,131 retroactive laws have also been adopted in the 

past.132 Respondent was in fact faced with extenuating circumstances that justify the retroactive 

legislation, something that Claimant could also predict. The State was faced with a solar bubble 

crisis, an overwhelming number of applications and the physical inability to connect them to 

the national grid.133  

80. In particular, by the retroactive amendment Respondent aimed at preventing the 

issuance of more licenses under the pre-2013 LRE provisions, since the time of application was 

decisive for the determination of the applicable LRE provisions and the FiT amount.134 Given 
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that Claimant had no pending applications during this period, it was by no means affected by 

the retroactive legislation. 

c. Claimant failed to act with due diligence 

81. Respondent submits that Claimant’s expectations are unfounded also on the basis that 

it did not act with due diligence. For the invocation of the treaty protection, the investor has to 

act with due diligence and have realistic expectations135 following the bona fide principle.136  

82. This should be taken into account especially in cases of economies in transition, such 

as Respondent’s137 who had recently joined the EU,138 and where the investors must be prepared 

for shifts in regulation.139 This premise was demonstrated in the Parkerings case, where the 

reconsideration of the contract was based on the unexpected difficulties that the host-State was 

facing, resulting from its poor experience on the sector, and rendering the State incapable of 

fulfilling its obligations towards the investors.140 

83. Being a prudent investor also active in other countries,141 Claimant should have been 

monitoring the PV sector generally in the region and, thus, expecting the regulatory shifts. 

Indeed, as in other EU countries, for instance Spain and Italy, the problems of the sector arose 

in 2008.142 Indicatively, Spain, confronting the boom in investment, not only reduced the FiTs 

but also ultimately abolished the scheme.143   

84. However, instead of preparing its business accordingly based on the prevailing 

circumstances, Claimant decided to expand its operations by developing the 12 new PV 

installations,144 applying for licenses on April 1, 2012145 and proceeding to their construction 

and development,146 contrary to what a prudent investor would do.  Therefore, Claimant cannot 

plead ignorance on the environment in Barancasia. 
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B. Respondent respected the principle of due process 

85. Claimant provocatively argues that Respondent violated the FET standard, since it did 

not invite the investor to testify in the hearings in front of the Parliamentary Energy Committee 

in November 2012.147  

86. Respondent submits that Claimant’s assertions should be deemed as irrational. It 

would be impossible for the State to invite every single investor, so as to discuss their views on 

the 2013 LRE amendment, especially since the Barancasian Parliament enjoyed broad 

discretion on that matter, according to Barancasian law.148 

87. Additionally, the Energy Committee invited both foreign and domestic investors that 

represented a large market share of the Renewable Energy Sector (RES)149 and thus had a wider 

perception of the market. In the same vein, it would be impossible and ineffective for the State 

to invite small-share investors, such as Claimant,150 since they were considered as properly 

represented by their colleagues.  

88. Thus, Claimant’s interests were not impaired, being adequately represented at the 

private hearings, and subsequently, Respondent did not violate procedural fairness. 

C. Respondent did not act in an arbitrary manner towards Claimant 

89. Respondent respectfully submits that it did not act in an arbitrary manner towards the 

investor by denying the license for project Alfa.151 The Lauder and Lemire tribunals have 

defined arbitrariness as an act or decision “founded on prejudice or preference rather than on 

reason or fact”.152 As it was highlighted by the Siemens Tribunal, an act is arbitrary when it 

“derived from mere opinion” or it is “unrestrained” and “despotic”.153 

90. In our case, the grounds behind the denial lie on the fact that it was not in conformity 

with the LRE. Not only did it exist prior to the adoption of the law,154 but it also contradicted 

Art.1 LRE. The latter encapsulates the purpose of LRE and refers to the sustainable and 

progressive development of the RES, as well as the introduction of innovative technology. In 

addition, it clearly aims at the protection of energy security, taking into consideration “the 

principles of consumer protection and legitimate interests.” 
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91. Therefore, it is evident that the BEA would not grant licenses to projects not serving 

the aforementioned purpose. In fact, project Alfa was operating with great deficiencies, such as 

12.1% capacity out of the projected 21% and budget overruns of 50%.155 Even the managers of 

the project acknowledged the inability of the project to survive and realized that only an LRE 

license would salvage the situation.156  

92. Conclusively, the State did not arbitrarily deny Claimant the license for project Alfa, 

who should have anticipated such an outcome, since the project failed to meet the prerequisites 

of the legal regime.  

D. Respondent’s conduct was serving a legitimate regulatory purpose 

93. Respondent calls the Tribunal to examine the facts of the case not only from the 

investor’s perspective, but from the State’s as well. As explicitly indicated in the BIT’s 

Preamble, its purpose -among others- is the “economic co-operation to the mutual benefit of 

both Contracting Parties”. The Lemire Tribunal specifically underlined that it is not only the 

foreign investor, but also the “domestic economy” of the host-State that must be protected under 

BITs.157   

94. A violation of the FET standard can be established only after the Tribunal proceeds to 

the 

“weighing of the Claimant’s legitimate and reasonable expectations on the 
one hand and the  Respondent’s legitimate regulatory interests on the 
other.”158 

95. Respondent urges the Tribunal to strike a balance between the investor’s legitimate 

and reasonable expectations and the State’s duty to serve a legitimate regulatory purpose of 

“vital public service”.159 

96. In our case, Respondent proceeded to the amendment of the legislation to protect its 

vital interest of energy security and avoid casting an undue burden to the consumers. 

Conclusively, Respondent’s legitimate regulatory purpose should not be disregarded, when 

examining the alleged FET violation. 

97. To recap Respondent preserved a stable framework in respect to its international 

obligations, while according due process and refraining from arbitrariness. It is evident that 
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Claimant is bringing an ill-supported claim for a FET violation, which must be dismissed in its 

entirety. 

III. RESPONDENT’S ACTIONS ARE EXEMPT UNDER BOTH THE BIT AND 

CUSTOMARY INTERNATIONAL LAW 

98. In the unlikely event that the Tribunal finds a violation of Art.2(2) BIT, Respondent 

submits that it would still be exempt from responsibility. Respondent’s actions do not violate 

the BIT provisions, since they were undertaken to protect Barancasia’s energy security interests, 

thus falling under the scope of Art.11 BIT (A). In any event, Respondent was acting under a 

state of necessity under Art.25 of the International Law Commission's (ILC) Responsibility 

Articles which reflect custom (B). Moreover, compensation is not due under either the BIT or 

customary international law (C). 

A. Respondent’s conduct is exempt under Article 11 BIT 

99. Respondent is allowed to take measures that protect its essential security interests, 

reflected in the term “security” of Art.11 BIT, namely the Non-Precluded Measures (NPM) 

clause of the treaty. It should be noted that, in the absence of a self-judging clause, as in our 

case, the State enjoys a margin of appreciation for the application of a measure.160 

100. Art.11 BIT allows the State to take measures aiming at preserving “international peace 

or security”. The lack of copulative connection in the phrase “international peace or security” 

in the NPM clause at hand, along with the explicit reference to “international peace and 

security” in other BITs,161 implies a distinction between the term “international peace” on the 

one hand and “security” on the other. Referring to the Azurix case,162 Professors Rudolf Dolzer 

and Christoph Schreuer point out that the disjunctive connection (“or”) is used to accord to each 

term its own significance and scope.163 Subsequently, the term “security” has an autonomous 

meaning and should be interpreted separately. 

101. Interpreting “security” within its context, as indicated by Art.31 VCLT, the Article’s 

title is a crucial element that should be taken into consideration.164 The same rationale was 

adopted in the Oil Platforms decision, where the title of the treaty was used to define the term 
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“commerce”.165 Similarly, in casu, the term “security” must be interpreted by taking into 

consideration the title of the provision, namely “Essential Security Interests”.  

102. Particularly, essential security interests refer not only to the military166 or economic167 

security of the State, but also include concerns relating to “the general need to ensure the 

security of energy supply in the country or any part of it.”168 This has been reaffirmed by the 

CJEU in Campus Oil169 and Commission v. Belgium,170 where it was held that the interruption 

of energy supplies could seriously affect the security of the State. This dictum is nowadays 

reflected in the 2009/72/EC Directive on electricity.  

103. Art.42 of this Directive allows a Member-State to take the necessary safeguard 

measures, when the “security [...] of system integrity” is threatened due to a sudden crisis in the 

energy market. It, therefore, serves as a relevant rule171 to interpret Art.11 BIT, since both 

provisions allow States to take measures for the protection of their security interests. Hence, it 

is only reasonable to include energy security issues within the scope of “security” of Art.11 BIT 

and Barancasia, as an EU Member-State,172 should not be prevented from taking measures 

aiming at the protection of its energy sector.  

104. In particular, Respondent’s 2010 LRE adoption173 was a response to its own worries 

over the security of energy supplies,174 as well as its obligation to comply with Directive 

2009/28/EC on renewable energy, as part of the 20-20-20 EU energy targets. In fact, the LRE 

aimed at the sustainable development of renewable energy sources and the reduction of 

dependency on fossil energy sources and energy imports, without prejudice to the “security and 

reliability of energy supply”.  

105. As already clarified, the investors were enjoying excessive profits after the 2011 

technological advances.175 The vast reduction of development costs triggered an unprecedented 

opportunity for investors,176 which concurred with a massive reduction of FiTs in other 

European countries. Via the amendment of 2013,177 this imbalance was readjusted to the initial 
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8% average annual return.178 It is more than obvious that, had the 0.44 EUR/kWh FiT remained 

the same, it would attract an excessive and unsustainable amount of investors in the country. 

106. Indicatively, the Czech Republic had imposed a global limit for FiTs of 0.25 

EUR/kWh by 2012,179 whereas Spain had proceeded to the reduction of FiTs to 0.13-0.29 

EUR/kWh since 2011 for pre-existing projects and even to the abolishment of the FiT regime 

for new projects in 2012.180 It was the combination of these factors that led to more than 7,000 

applications being received by the BEA.181  

107. Having a solar bubble crisis in the making since the beginning of 2012,182 the 

connection of 7,000 new projects to the national electricity grid was already physically 

impossible,183 let alone the acceptance of an intractable number of applications coming from 

future investors. The unfair windfall enjoyed by the investors, along with the significantly lower 

FiTs provided in the rest of Europe, would render Barancasia the investors’ heaven to gain 

profit stepping on the shoulders of a drowning man. 

108. Barancasia could not risk overcharging the grid as this would result to its collapse and 

the eruption of an energy crisis. The threat to energy security is clearly demonstrated through 

the examples of India,184 Egypt185 and mostly California,186 where whole cities were deprived 

of access to electricity via recurring blackouts for several hours per day, something that 

Respondent avoided by adopting the appropriate measures. 

109. To conclude, Respondent proceeded to the LRE amendment, so as to stem the tide of 

investors and subsequently protect the security of its energy supplies.  

B. Respondent’s conduct is exempt under Article 25 ILC 

110. Respondent submits that it acted, so as to protect its essential interests against the peril 

of the solar bubble (a), the amendment of the LRE being the only way to cope with the situation 

(b). In addition, the contribution requirement of Art.25 ILC is not fulfilled (c). Lastly, no 

essential interest of another State or the international community has been impaired, while there 

is no provision precluding the invocation of necessity (d).  
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a. Respondent acted to protect its essential interest of electricity supply against the 

peril of the solar bubble  

111. Even if the Tribunal does not accept that Respondent’s electricity supply qualifies as 

a security issue, it is indisputably included among the State’s essential interests under Art.25 

ILC.  

112. In particular, Special Rapporteur Roberto Ago lists “the continued functioning of [a 

State’s] essential services” among the latter’s essential interests,187 as also reaffirmed by 

jurisprudence.188 The importance of electric power distribution, as a State’s service, is 

highlighted by its inextricable connection with public welfare.189 Electricity supply 

malfunctioning, such as blackouts, can severely endanger fundamental public utilities, like in 

the case of India, where electrical power outages caused the disruption of railways, hospitals 

and water treatment plants.190  

113. In casu, as already established in the framework of the NPM clause, the solar bubble 

constitutes a peril to the constant distribution of electricity throughout Barancasia’s territory, 

which is both grave and imminent. As stated in the Continental case, it is not necessary for the 

State to reach a situation of outright collapse in order to react, since “[t]here is no point in 

having such protection if there is nothing left to protect.”191 It is therefore not necessary for 

Barancasia to be thrown in the dark in order to react, since in such a case the State’s essential 

interests would already be irrevocably damaged.   

b. Given the circumstances, Respondent followed the only way available  

114. It is Respondent’s submission that the LRE amendment was the only way to protect 

its essential interests. As also verified by Professors Andrew Mitchell and Caroline Henckels192 

commenting on the Enron Annulment,193 when an essential interest is at risk and the State does 

not know in advance which solution is more effective, it will choose the one more likely to 

tackle the peril.  

                                                
187 Ago, p.14. 
188 LG&E Liability, ¶251; Impregilo, ¶346. 
189 Directive 2009/72/EC, Preamble, ¶25. 
190 India Energy. 
191 Continental, ¶180. 
192 Mitchell/Henckels, p.111. 
193 Enron Annulment, ¶371. 



25 
 
 

115. In order for the abovementioned peril of the solar bubble to be averted, the amendment 

of Art.4 LRE was the only way available to Barancasia. Resorting to borrowing was off the 

table from the very beginning, due to the EU-imposed borrowing limits.194  

116. An alternative way in the sense of Art.25 ILC would bar the application of the 

necessity defense only if the injured party’s interests were less impaired.195 Thus, taking into 

consideration the fact that, had a tax burden been imposed, it would not have put Claimant in a 

better position, this solution does not qualify as an “other way” under Art.25 ILC.  

117. Finally, shifting the cost for financing the PV sector to the consumer is not a solution 

that would protect the essential interest of providing electricity. In particular, if the consumers 

were called to bear an ever-growing cost of the constant inflow of investors, they would be 

unable to afford electricity and face the danger of energy poverty.196 The issue of energy poverty 

is burning within the EU, amounting to 10.8% of the EU population197 and is a problem to be 

tackled with, as also addressed by the electricity Directive.198  

c. Barancasia has by no means contributed to the state of necessity  

118. Respondent submits that in order to reach the threshold of Art.25, contribution must 

be “substantial and not merely incidental or peripheral”.199 Clearly, this is not the case here, 

since it is the renewable energy targets set by the EU coupled with the newly developed 

technology that essentially led to the creation of the solar bubble. 

119. In particular, the implementation of the 20-20-20 package admittedly set specific 

targets for Barancasia and the EU itself. Respondent had to reach 20% of electricity generated 

from renewable energy production by 2020.200 In order to reach such a target by 2020, and 

restricted by the binding outcome of the Directives, Respondent had to provide the investors 

with particularly favorable incentives. Hence, the regime established by LRE was in fact 

nothing more than compliance with EU laws. It should thus be glaring to the Tribunal that 

Respondent is not to blame for contributing to the state of necessity, as it was naturally adhering 

to its international obligations. 

120. Had this not been enough, the technological advances, another exogenous factor, 

further led to the creation of the solar bubble and subsequently the economic instability. 
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Besides, the solar bubble is not a singularity of the Barancasian energy crisis. Other European 

States, such as the Czech Republic, Italy, and Spain, despite their differentiated tariff scheme 

approach and under the change of cost due to the technological advances,201 did not avoid the 

solar bubble effect.202 

d. Neither was another State’s essential interest impaired nor does the BIT itself 

preclude the invocation of Article 25 ILC 

121. Applying Art.25 ILC in the present dispute, no essential interests of a State or the 

international community are affected. Any reference to the investor’s essential interests would 

constitute an unacceptable departure from the language of the provision.203 Moreover, as has 

been held in doctrine, in the absence of a provision in the BIT that explicitly excludes the 

invocation of customary defense, the latter should be considered as applicable.204 

 C. In cases of emergency, compensation is not due 

122. Respondent submits that in the case of application either of Art.11 BIT or Art.25 ILC, 

the Tribunal should not award compensation for the period of necessity.  

123. If the Tribunal accepts that the NPM clause applies, there is no violation of the BIT 

and, therefore, as the investor bears the risk of the exceptional circumstances, there is no 

obligation for the State to provide compensation.205  

124. On the other hand, as far as the state of necessity is concerned, Art.27(b) ILC does not 

specify under which circumstances compensation is payable and leaves it open for the Parties 

to agree on the issue.206 In casu, the intention of the Parties can be found in the BIT and in 

particular Art.4, where compensation in cases of state of necessity is restricted to specific 

circumstances, such as war, revolt and similar events attributable to the host-State. This is 

evidence that the Parties intended to limit compensation in cases where state of necessity is 

caused by these circumstances alone. 

125. In any case, the LG&E example proves that, when the investor is found to be damaged 

gradually and in a prolonged period of time and the state of necessity has an extended duration, 
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no compensation should be awarded as long as the state of necessity lasts, so as to achieve an 

equal distribution of the negative economic repercussions.207 
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PART THREE: REMEDIES 

126. Respondent submits that under no circumstances can the Tribunal award either the 

LRE re-amendment or the provision of the original FiT to Claimant (IV). In any case, 

Claimant’s calculations for damages are ill-founded and a reduced amount of compensation is 

due (V). 

IV. THE TRIBUNAL SHOULD ABSTAIN FROM AWARDING RESTITUTION 

127. Even if the Tribunal considers that it has the power to award restitution, it should in 

any case refrain from ordering it, since no relevant provision exists in the BIT and none of the 

independently sufficient prerequisites of Art.35 ILC are fulfilled. In particular, the re-

amendment to the legislation and the continuance of providing the beneficial FiT solely to 

Claimant are both materially impossible (A) and disproportionate (B). 

A. Both forms of restitution would be materially impossible 

128. Respondent submits that first, and independently sufficient, Claimant’s request for the 

re-amendment of the legislation is materially impossible. Besides, the ILC Commentary states 

that material impossibility “[...] is not limited to cases where the object in question has been 

destroyed, but can cover more complex situations.”208 Such situations can include, according 

to Professor Oscar Schachter, “reasons of social character”.209 

129. In casu, Barancasia’s worries over the dependence on fossil energy sources and energy 

imports210 should not be underestimated. Both the adoption of the LRE211 and its subsequent 

amendment212 aimed exactly at securing the State’s energy resources,213 so as to guarantee the 

constant distribution of electricity to the people of Barancasia. Therefore, the re-amendment of 

the legislation would imperil Respondent’s energy efficiency, since in the long-run Barancasia 

would be unable to sustain its RES, allowing the aforementioned worries to revert.   

130. It is not the first time a Tribunal is requested to consider natural resources when dealing 

with restitution. As highlighted by Professor Borzu Sabahi, the measures taken in LIAMCO on 

oil concessions to the benefit of Libya’s people were taken into consideration by the Tribunal 
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in order to declare restitution impossible.214 In the same vein, the Tribunal in Occidental noted 

that the Government’s actions concerning the exploration and exploitation of hydrocarbons 

were impossible to be revoked.215  

131. Similarly, it is clear that the Tribunal should deem impossible the revocation of the 

legal framework, which aimed at the confrontation of an emergency situation regarding natural 

resources. As illustrated in CMS:  

“it would be utterly unrealistic for the Tribunal to order to turn back to the 
regulatory framework existing before the emergency measures were adopted 
[...]”.216 

132. Given the situation described, re-amending Art.4 LRE must be deemed utterly 

unrealistic and therefore impossible to be ordered. 

B. Restitution is too burdensome to be ordered 

133. Restitution can be ordered by the Tribunal only if it does not impose a disproportionate 

burden on the injured State, when compared to the investor’s gain, if restitution, instead of 

compensation, is granted.217 Therefore, it should be based on considerations of equity and 

reasonableness.218  

134. Respondent submits that second, and independently sufficient, Claimant’s requests are 

in casu disproportionate. In fact, both the re-amendment of the legislation (a) and the provision 

of the 0.44 EUR/kWh solely to Claimant (b) impose an undue burden to the State. 

a. The re-amendment would cast an undue burden to the State 

135. Regarding Claimant’s first request for restitution, its implementation would be equally 

beneficial for Vasiuki, compared to compensation. On the contrary, re-amending Art.4 LRE 

would be economically unrealistic and socially disturbing for Respondent. Therefore, it should 

therefore be deemed as disproportionate.   

136. More specifically, Claimant demands in its Request that if restitution is not granted, 

compensation of €2.1 million is due.219 The reparatory result of both these remedies would be 

the same; they both reflect the full reparation standard, as indicated in the Commentary of 

Art.31 ILC.220  

                                                
214 Sabahi, p.89; LIAMCO, pp.122-125. 
215 Occidental Provisional, ¶¶85-86. 
216 CMS, ¶406. 
217 ILC Commentary, p.98.  
218 Id.   
219 Request. 
220 ILC Commentary, p.91. 



30 
 
 

137. Nevertheless, if the amendment was to be rescinded, it would mean that Respondent 

would have to pay 0.44 EUR/kWh to every investor who has been granted a license for a 

duration of 12 years. The same will also apply to all future investors who will be legally entitled 

to a license. Respondent would thus be forced to allocate at least 15% of its State revenues just 

to finance the solar sector, an amount exceeding the funding of education.221 This has already 

been disapproved by teachers via national strikes, protesting against the preferential treatment 

of the RES.222  

138. Thus, it would be neither equitable nor reasonable to demand from a State to sacrifice 

its economic and social well-being on the altar of excessive profit. 

b. The provision of the 0.44 EUR/kWh tariff solely to Claimant would be equally 

disproportionate to the re-amendment 

139. Regarding the provision of the 0.44 EUR/kWh FiT solely to Claimant, this form of 

restitution would be equally disproportionate and should not be awarded. The LRE and the 

subsequent legislation aimed at creating a legal framework based on the equal treatment of 

investors. Uniform criteria were applied for the issuance of licenses to investors without any 

margin for exceptions,223 since FiTs were explicitly meant to be of general character.224  

140. Granting the initial FiT to Claimant would distort the principle of equality, upon which 

this legal regime is founded. Equality before the law is a fundamental principle of public 

international law, which has been interpreted by the ICJ as the obligation “to treat equally what 

are equal.”225 Since Vasiuki would be treated in a more favorable way compared to other 

investors who share the same characteristics, it is obvious that the equality principle would be 

violated. As a result, restituting Claimant in such a way would most definitely cast a much 

heavier burden on Respondent than just awarding compensation. 

141. If Vasiuki was to retain the beneficial FiT, Respondent would be obliged, respecting 

the principle of equality, to expand this favorable treatment to similar PV investors. This, 

however, would result in a situation equally disproportionate as the one deriving from the LRE 

re-amendment. 

142. Conclusively, Respondent invites the Tribunal to contemplate the State’s current plight 

before making a decision. Awarding restitution would candidly inflict Respondent’s target to 
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provide consumers with clean energy and secure energy supply, while it would be perfectly 

irrational and unbalanced compared to a compensation. 

V. IN THE EVENT THAT THE TRIBUNAL AWARDS COMPENSATION, THE 

LATTER IS FAR LESS THAN €2.1 MILLION 

143. Respondent once again stresses the fact that is exempt from wrongfulness and that it 

has no obligation to repair the investor. However, in the event that the Tribunal decides 

otherwise, it is Respondent’s submission that Claimant’s calculations are based on fundamental 

errors and misconceptions. 

144. More specifically, any compensation regarding the Alfa and the future projects should 

be excluded in toto, as it would be based on speculative factual assumptions (A). What is more, 

the amount of compensation proposed by Claimant regarding the Beta and the 12 new PV 

projects is ill-supported, as its calculation includes crucial mistakes. Subsequently, the alleged 

compensation should not exceed the amounts of €104,402 and €1,238,697 respectively (B). 

Finally, in order to avoid overcompensation, simple interest at risk-free rate should be awarded 

(C). 

A. The Tribunal should not compensate the Alfa and future projects  

145. Respondent submits that both the Alfa and the future projects should not be granted 

compensation, since any amount awarded would be wholly speculative and ill-founded. Such 

an award would be unacceptable, as it would violate  

“[o]ne of the best settled rules of the law on international responsibility of 
States [which] is that no reparation for speculative or uncertain damage can 
be awarded.”226 

146. First, any calculation based on the premise that project Alfa was entitled to a 0.44 

EUR/kWh FiT is ill-supported, since this project was not eligible for a license according to the 

legislation.227 Nevertheless, even if the Tribunal accepts that project Alfa was entitled to a 

license, despite its existence prior to the LRE, this fact alone does not indicate that 

compensation is due.  
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147. It has been accepted that, when the profitability of an investment is questioned, any 

assumption regarding its future profits is not based on concrete foundation and should be 

rejected as speculative.228 In particular, the Metalclad Tribunal underlined that: 

“where the enterprise has [...] failed to make a profit, future profits cannot be 
used to determine going concern or fair market value.”229 

148. This is exactly the case at hand, since project Alfa was operating at a heavy loss and 

was defective from the very beginning, while its uncontrollable construction costs resulted in a 

more than 50% budget overrun.230 Furthermore, Vasiuki was not even capable of assessing its 

solar installation’s performance and correctly predict its operating capacity;231 instead of the 

projected 21%, Alfa only achieved a 12.1% performance.232  

149. Despite all the aforementioned, Claimant’s expert makes the unfounded hypotheses 

that project Alfa would ameliorate its performance by 8.9% within three years,233 assuming that 

all its deficiencies would magically disappear. The profitability of such a heavily 

malfunctioning project is, however, definitely questionable. As a result, Claimant’s calculation 

is ill-supported and should be rejected in its entirety. 

150. Regarding Claimant’s estimations for the future projects, they are far from being 

eligible for compensation. In order for compensation to be awarded, it needs to be based “on 

solid ground”, such as physical presence or at least documentation; otherwise, it is considered 

as speculative.234 Mere hopes or wishes certainly do not qualify as grounds for compensation.235 

151. In casu, since there is absolutely no tangible evidence of Claimant’s intention to ever 

launch these projects,236 or even any documentation in Vasiuki’s records, these assumptions are 

nothing more but a shot in the dark. It is therefore evident that, if the Tribunal awarded any 

amount of damages regarding the future projects, Respondent would indeed be obliged to 

compensate Claimant for a mere anticipation. 

152. To conclude, neither the Alfa nor the future projects should be compensated, since that 

would require calculations based on unacceptable speculations. 
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B. The Tribunal should recognize Claimant’s miscalculations and misjudgments 

153. Respondent asserts that, as far as Beta and the 12 new projects are concerned, on the 

one hand, Professor Marko Kovič fails to use the Discounted Cash Flow (DCF) method 

appropriately (a) and on the other hand, Claimant omits to take into account various 

compensation-limiting elements (b). 

a. Claimant’s calculations contain blatant mistakes  

154. Respondent’s expert acknowledges that the appropriate method for the calculation of 

damages is indeed the DCF.237 This method estimates the investment’s present value through a 

three-step process: first, it calculates the future net cash flows of the company; second, it 

determines the future costs; finally, it discounts future profits to the valuation date via the 

appropriate discount rate.238  

155. However, albeit applying the correct method, Professor Kovič commits crucial 

miscalculations, substantially increasing the amount of compensation on Claimant’s favor. 

156. Professor Kovič’s first pivotal mistake, is the use of an inappropriate discount rate for 

the calculation of both Beta’s and the 12 projects’ damages. More specifically, in order to 

calculate the amount of compensation, Claimant’s expert discounts the cash flows to equity 

using the Weighted Average Cost of Capital (WACC),239 a rate that incorporates the average 

cost of both debt and equity financing.240  

157. However, in order to reach the cash flows to equity, one needs to subtract the debt 

repayment, the interest expense, and subsequently the risk associated with them.241 Since the 

debt has already been subtracted, the risk of its non-repayment should not be included in the 

discount rate, which mirrors the risk of cash flows.242  Therefore, the only appropriate discount 

rate is the cost of equity, which takes into account solely the shareholders, excluding any debt 

considerations.243  

158. In addition, Claimant can drastically diminish the risk associated with its debt through 

re-financing. The proposed discount rate, i.e. WACC of 8%, incorporates a 5% cost of debt,244 
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while the 2015 prevailing interest rate for commercial loans in Barancasia is 0.4%.245 Claimant, 

as any prudent investor, can simply benefit from this extremely favorable rate, proceeding to 

its debt refinancing. Thus, Claimant will repay its current debt obligations, including loans 

granted by the United Bank of Cogitatia,246 by undertaking thereafter the almost vaporized 0.4% 

risk of not repaying its new loans. Since the cost of debt approaches zero, the WACC is 

determined by the rate of cost of equity. It is therefore obvious that Claimant’s actual risk is 

sufficiently reflected on the cost of repaying its shareholders. Conclusively, it is the cost of 

equity, i.e. 12%, and not the WACC, i.e. 8%, which should be used in our case as a discount 

rate. 

159. Moreover, by requesting compensation equal to the value of land plots, PV panels and 

related equipment, which would be used for Claimant’s 12 new projects, Professor Kovič 

commits once again a fundamental error. According to the Chorzów dictum and Art.36 ILC, 

compensation is owed only to the amount sufficient “to wipe out the consequences of the 

unlawful act”,247 meaning, to “compensate for the damage caused thereby.” In the present 

dispute, the consequences of the alleged unlawful act are restricted to Claimant’s lost profits, 

whereas the value of its assets remains intact. Therefore, the recovery of the investment’s value 

and the preservation of the right to benefit from it would satisfy Claimant’s request to keep the 

cake and eat it too. 

160. Finally, another mistake lies on the calculation of the future cash flows for the 12 new 

projects. Despite the fact that they were not yet operational, Professor Kovič wrongfully equates 

their capacity with Beta project’s capacity, i.e. 21%, without providing any supportive 

evidence.248 On the contrary, Claimant’s expert evidently neglects that one of the two operating 

PV projects was rather unsuccessful, operating at only 12.1% of its capacity.249 As a result, 

Professor Kovič is cherry-picking the most successful of the existing projects so as to calculate 

the future cash flows of the new projects.250 By randomly selecting the 21% capacity for the 

calculation, Claimant’s expert augments the projected cash flows and therefore the final amount 

of compensation due.  

161. Conclusively, if correctly applied, the DCF would result in a compensation that would 

not exceed the amount of €104,402 for the Beta and €1,238,697 for the 12 new projects. 
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b. Claimant is partially responsible for its losses  

162. Apart from miscalculating the amount of compensation, Claimant must be held 

responsible for its contribution and its failure to mitigate the losses suffered, regarding both the 

Beta and the 12 new projects.  

163. The principle of contributory negligence, as expressed in Art.39 ILC, may lead to the 

reduction or even the elimination of compensation,251 as recognized by jurisprudence.252  

164. In casu, Respondent submits that Claimant negligently contributed to its injury, since 

Beta operated at a higher capacity than the one initially designed, i.e. 21.8% instead of 21%.253 

According to Respondent’s expert, this resulted in higher damages suffered by Claimant.254 The 

exceedance of the initially designed capacity of 21% is a burden to be bore by Claimant only, 

as Respondent’s responsibility extends to the four corners of its agreement with Vasiuki.  

165. What is more, the decision to expand its investment by launching the 12 new projects 

at that specific timeframe also constitutes a contribution to the injury suffered by Claimant. By 

the time of the investment, Barancasia was facing a solar bubble acknowledged not only by the 

Barancasian government, but also by the local media.255 Adding to that, shortly after the 

recognition of the problem, public officials clearly highlighted that the renewable energy 

scheme, as existed, was no longer sustainable.256  

166. Having in mind these adverse circumstances, any prudent investor would seek to limit 

its risk exposure. On the contrary, Claimant, despite being aware of the surrounding 

circumstances in the PV market,257 took the decision to tremendously expand its investment by 

creating a clustered farm.258 Vasiuki foresaw an opportunity for excessive profits leading to an 

Internal Rate of Return (IRR) of 36.2%.259 The absurdity of this rate of return is illustrated 

simply by comparing it with respective rates in other EU countries facing similar problems. For 

instance, Spain has calculated its FiTs based on a 5-9% IRR for PV developers,260 whereas 

Germany provided a 5-7% rate.261  
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167. The current situation bears strong resemblance with the facts surrounding the MTD 

case. In MTD, the Tribunal held the investor responsible for its investment decisions, since it 

had been warned by the State for the high risk involved and the possible repercussions, and 

decided nevertheless to split the damages between the two parties.262 Similarly, since Claimant 

was aware of the volatile environment but still decided to expand its investment undertaking 

the risk involved, it should bear the consequences of its own decisions.  

168. Adding to the above, not only did Claimant contribute to the damages suffered, but 

has also failed to mitigate the losses concerning the 12 new projects. Therefore any 

compensation due should be limited. The duty to mitigate is recognized as a general principle 

of international law and should be determined on a case-by-case basis.263  

169. In casu, as far as the land bought is concerned, Claimant demands to be compensated 

for its whole expenditure, as if it was rendered completely useless. In reality though, it is 

established that its value has risen by 10% since its purchase.264 Therefore, Claimant would be 

able not only to mitigate its losses, but also gain considerable profit by selling it. Regarding the 

equipment for the 12 new projects, Claimant had the opportunity to significantly mitigate its 

damages by properly utilizing it. For instance, it could be used in Vasiuki’s future solar 

ventures, or sold to a willing and able investor.265  

170. To conclude, the compensation for Beta and the 12 new projects should definitely not 

exceed the amount calculated via the DCF method and should be further reduced, taking into 

account the aforementioned compensation-limiting elements.  

C. Simple interest equal to the risk-free rate should be awarded       

171. In order to achieve full reparation, which Claimant itself invokes as an objective, 

Respondent submits that the proper interest rate should equal the risk-free rate. In the opposite 

case, where the WACC would be used as an interest rate, the Tribunal would end up 

overcompensating Claimant.  

172. Claimant is invoking its attempt to avoid an Invalid Round Trip, in order to justify the 

choice of the WACC as the interest rate.266 This argument has in fact been invoked by the 

investors in TECO and Guaracachi,267 only to be rejected by the tribunals, which awarded 
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interest at a rate different than the discount rate.268 In fact, this argument is fundamentally 

flawed since, as also supported by Professor Mark Kantor, the discount rate cannot be equated 

to the interest rate because “they will clearly not contain the same risk factors”.269 

173. On the contrary, the risk-free rate, equal to the US Treasury Bond,270 is the appropriate 

interest rate in cases where the investor has lost, due to a violation, a certain amount of money. 

This is the case because, by the time of the unlawful act, the investor is deprived not only of the 

monetary sum, but also of the latter’s re-investment risk.271 Any interest rate higher than the 

risk-free rate would inevitably lead to an overcompensation, as it would assume the project’s 

success, completely disregarding the possibility of its failure. This rationale was followed by 

the EDF Tribunal which awarded interest rate equal to the risk-free rate, since “[n]o evidence 

[had] been presented that Claimants could or would have earned the high-risk WACC rate.”272  

174. Hence, Claimant urges the Tribunal to follow the consistent jurisprudence of awarding 

the rate of the US Treasury Bond as the appropriate interest rate.273 This example was also 

followed in the recent well-known Yukos case.274  

175. In addition, the Tribunal should subtract the 20% tax rate275 from the interest rate, 

because, in the framework of the full reparation standard, had the investor received the 

compensable amount on the date of the unlawful act, it would also be taxed.276 Subsequently, 

Respondent requests from the Tribunal to award the after-tax risk-free rate. 

176. Finally, Respondent submits that interest, if awarded, should be simple. Regarding the 

debate between compound and simple interest, the former requires the existence of exceptional 

circumstances, such as the payment or receipt of compound interest in Claimant’s 

transactions.277 Conclusively, Respondent urges the Tribunal to follow the traditional approach 

which awards simple interest,278 especially on the grounds that a Claimant needs to provide the 

evidence for the existence of special circumstances,279 failing to do so in the present case. 
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PRAYER FOR RELIEF 

177. Respondent respectfully requests this Tribunal to find that: 

(1) It does not have jurisdiction over the present dispute and that it should stay its 

proceedings; 

(2) The submitted claims are inadmissible; 

178. Alternatively, should the Tribunal find jurisdiction over the claims, Respondent urges 

the Tribunal to recognize that: 

(3) Respondent has not violated the FET standard of Art.2(2) BIT; 

(4) Respondent is exempt from violating Art.2(2) BIT; 

179. Even if the Tribunal finds that reparation is due, Respondent calls the Tribunal to 

conclude that: 

(5) Restitution should not be awarded; 

(6) Finally, Claimant’s calculations for damages are ill-supported and a reduced amount of 

compensation is due. 

 

Respectfully Submitted on September 26, 2015 

 

By 

 

Team Fleischhauer 

On Behalf of Respondent 

The Republic of Barancasia 

 


