
Team Alias Golunsky 

 

EIGHTH ANNUAL  

FOREIGN DIRECT INVESTMENT  

ARBITRATION MOOT COURT 

 

LONDON 

29
TH

 OCTOBER TO 01
ST

 NOVEMBER 2015 

 

 

 

 

 

 

 

MEMORIAL FOR RESPONDENT 

 

 
THE LONDON COURT OF INTERNATIONAL ARBITRATION 

 

On behalf of 

 

 

Republic of Barancasia 

 

 

 

(RESPONDENT) 

Against 

 

 

Vasiuki LLC, Inc. 

 

 

 

(CLAIMANT) 

 

 

 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

ii 

TABLE OF CONTENTS 

TABLE OF CONTENTS ................................................................................................................. ii 

LIST OF ABBREVIATIONS ........................................................................................................... v 

LIST OF AUTHORITIES ............................................................................................................. vii 

LIST OF CASES ......................................................................................................................... xii 

STATEMENT OF FACTS ............................................................................................................... 1 

A. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE ................................... 4 

1. The Tribunal lacks jurisdiction because the EU Accession terminates the 

Barancasia-Cogitatia BIT under Article 59(1) VCLT ....................................................... 5 

1.1. The BIT and the TFEU deal with the same subject-matter ........................................ 5 

1.2. The BIT is terminated under Article 59(1) VLCT because the BIT and TFEU 

are incompatible and the states intended to replace the BIT ..................................... 6 

1.2.1. The TFEU and the BIT are incompatible according to 

Article 59(1)(b) VCLT ............................................................................................... 6 

1.2.2. The parties intended to replace the BIT with the TFEU ......................................... 8 

2. Alternatively, the Tribunal lacks jurisdiction because the TFEU supersedes the 

BIT’s arbitration clauses according to Article 30(3) VCLT .............................................. 9 

3. In any case, the Tribunal lacks jurisdiction over Claimant’s plans for “future 

developments” .................................................................................................................. 9 

3.1. The Tribunal lacks jurisdiction over any investment after August 2013 ................... 9 

3.2. The Tribunal lacks jurisdiction over projects Claimant “aspired” to. ...................... 10 

B. CLAIMANT DID NOT PROVE THAT RESPONDENT BREACHED THE BIT ................................ 11 

1. Respondent did not breach the BIT when it denied Alfa’s license .................................. 12 

1.1. Claimant failed to challenge the BEA’s decision before Barancasian courts .......... 12 

1.2. Respondent did not breach the FET standard through denying a license for 

Alfa .......................................................................................................................... 13 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

iii 

1.2.1. Claimant could not legitimately expect to obtain a license for Alfa ..................... 13 

         1.2.2. Respondent did not act intransparently ................................................................. 14 

2. Respondent did not violate the BIT in regard to the licensed projects, Beta and Chi 

through Kopa .................................................................................................................. 15 

2.1. Claimant’s expectation to get paid an unchanged feed-in tariff was not 

legitimate ................................................................................................................. 15 

2.1.1. Claimant could not legitimately expect the law to remain unchanged ................. 15 

2.1.2. Any expectations Claimant had were limited by the LRE’s purpose and its 

other articles ............................................................................................................. 17 

2.2. Respondent always acted in a transparent manner .................................................. 18 

2.3. Respondent did not indirectly expropriate Claimant’s investment by reducing 

the feed-in tariff ....................................................................................................... 20 

2.4. Respondent did not breach the BIT’s Umbrella Clause in Article 2(3) BIT ............ 20 

3. Respondent did not violate the BIT in regard to non-existing investments .................... 22 

C. RESPONDENT’S ACTIONS ARE EXCUSED BY NECESSITY ...................................................... 22 

1. Respondent’s measures were necessary and therefore, excused under 

Article 11 BIT ................................................................................................................. 23 

1.1. Article 11 BIT protects Respondent’s national security interests ............................ 24 

1.2. Article 11 BIT protects economic security .............................................................. 25 

1.3. Respondent was in a situation of emergency ........................................................... 25 

2. Respondent is exempted under Article 25 ILC Draft Articles ......................................... 26 

2.1. Respondent’s situation is a grave and imminent peril to an essential interest ......... 26 

2.2. Respondent did not contribute to the situation ........................................................ 27 

2.3. The amendment of the LRE was the only way to safeguard the essential 

interest ...................................................................................................................... 27 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

iv 

D. REMEDIES ............................................................................................................................ 28 

1. The Tribunal should order damages instead of specific performance ............................. 28 

1.1. The Tribunal cannot order specific performance regarding breaches of the 

FET standard or the Umbrella clause ...................................................................... 29 

1.2. Even if available, specific performance would be excluded by Article 35 ILC 

Draft Articles ........................................................................................................... 30 

1.2.1. Specific performance is excluded for the amendment of Article 4 LRE .............. 30 

1.2.2. Specific performance is excluded for the payment of the tariff rate ..................... 32 

1.2.3. Specific performance is excluded for Alfa’s license ............................................. 33 

2. Claimant’s calculations of damages are unreliable.......................................................... 34 

2.1. Claimant’s calculations of future damages are not reasonable ................................ 34 

2.1.1. Claimant’s projections of Alfa’s lost profits are unreliable .................................. 36 

2.1.2. There is no loss due to the projects Chi through Kopa in developing stage ......... 37 

2.1.2.1. Claimant should be compensated only for its wasted expenses in projects 

Chi through Kopa .................................................................................................... 37 

2.1.2.2. Claimant’s expenses in projects Chi through Kopa are not wasted because 

Claimant can resell them ......................................................................................... 38 

2.1.3. Claimant’s aspirations for future investments are not specific enough to 

justify a request for damages ................................................................................... 39 

2.2. The Tribunal should calculate the amount of net present value by Cost of 

Equity ....................................................................................................................... 40 

E. PRAYER FOR RELIEF ........................................................................................................... 43 

 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

v 

LIST OF ABBREVIATIONS 

Abbreviation  Explanation 

 

BEA Barancasia Energy Authority 

BIT Bilateral Investment Treaty (if no further indication is given, 

“BIT” refers to the Barancasia-Cogitatia Bilateral Investment 

Treaty, Appendix 1, pp.24-30 in the file) 

cf. confer 

CoD Cost of Debt 

CoE Cost of Equity 

DCF Discounted Cash Flow 

e.g. exempli gratia 

et al. et alii 

et seq. et sequentia 

etc. et cetera 

EU European Union 

€ Euro 

FET Fair and Equitable Treatment 

fn. footnotes 

Ibid. Ibidem 

ICJ International Court of Justice 

ICSID International Centre for Settlement of Investment Disputes 

i.e. id est 

ILC  International Law Commission; Articles on State Responsibility 

for Internationally Wrongful Acts 

ILC Articles Articles on State Responsibility for Internationally Wrongful 

Acts 

IMF International Monetary Fund 

lit. littera 

LRE Law on Renewable Energy (Appendix 2, pp.31-32 in the file) 

NAFTA North American Free Trade Agreement 

No. Number 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

vi 

p. Page 

para. Paragraph 

PCA Permanent Court of Arbitration 

PCIJ Permanent Court of International Justice 

P.O.1 Procedural Order No.1 (pp.16-18 in the file) 

P.O.2 Procedural Order No.2 (pp.57-60 in the file) 

P.O.3 Procedural Order No.3 (pp.61-63 in the file) 

Regulation Regulation on the Support of Photovoltaic Sector (Appendix 3, 

p.33 in the file) 

TFEU Treaty on the Functioning of the European Union 

UNCTAD United Nations Conference on Trade and Development 

UNCITRAL United Nations Commission on International Trade Law 

US United States 

v. versus 

VCLT Vienna Convention on the Law of Treaties 

WACC Weighted Average Cost of Capital 

 

 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

vii 

LIST OF AUTHORITIES  

Ago Robert Ago “Addendum – Eight report on State Responsibilty – Special 

Rapporteur – the internationally wrongful act of the State, source of 

international responsibility”, in Yearbook of the International Law 

Commission, 1980 Vol.II(1).  

Alberro José Alberro. “Estimating Damages Using DCF: From Free Cash 

Flow to the Firm to Free Cash Flow to Equity and Back”, ICSID 

Review, pp.1-10, 2015.  

Allen/Brealey/Myers Franklin Allen/ Richard A. Brealey/ Stewart C. Myers, “Principles of 

Corporate Finance- 10
th

 Edition”, New York 2011.  

Amicus Curiae          EU Commission Amicus Curiae in U.S. Steel v. Slovak Republic 

Submission to U.S. Steel v. Slovak Republic  

15 May 2014 

accessed at: https://www.iareporter.com/document-downloads/ 

Birgham/Ehrhardt Eugene F. Birgham/ Michael C. Ehrhardt, „Financial Management: 

Theory and Practice, 11th Edition”, 2004.  

Black’s Law  Black’s Law Dictionary, http://thelawdictionary.org/. 

Dictionary   

Brillo/Gehne Romulo Brillo/ Katja Gehne, “Stabilization Clauses in International 

Investment Law: Beyond Balancing and Fair and Equitable 

Treatment”, 2014.  

Brinig Brain P. Brinig, “Business Damages: Lost Profits or Lost Business 

Value?”, American Institute of CPAs, National Business Valuation 

Conference, Orlando, Fl 2004; State Bar of California, Annual 

Meeting, San Diego, CA, 2000 and Monterey, CA, 1998. 

Broude/Shany Tomer Broude/ Yuval Shany, “Multi-Sourced Equivalent Norms in 

International Law”, 2011.   



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

viii 

Carson/Thomas/  Robert Barry Carson/ Wade L. Thomas/ Jason Hecht, 

Hecht  “Economic Issues today: alternative Approaches- 8
th

 Edition”, 2005.  

Daniel/Sunley Philip Daniel/ Emil M. Sunley, “Contractual assurances of fiscal 

stability” in: The Taxation of Petroleum and Minerals: Principles, 

Problems and Practice, pp.405-424, 2010.  

Dolzer/Schreuer Rudolf Dolzer/ Christoph Schreuer, „Principles of International 

Investment Law- 2nd Edition”, 2012.  

European   European Commission- Press Release, accessed at: 

Commission-I  http://europa.eu/rapid/press-release_IP-15-5198_en.htm , 18 June 2015. 

European   European Commission, “2020 climate & energy package”,  

Commission-II http://ec.europa.eu/clima/policies/strategies/2020/index_en.htm . 

European   European Commission, “European Neighborhood Policy and  

Commission-III Enlargement Negotiations- Accession criteria”,  

http://ec.europa.eu/enlargement/policy/glossary/terms/accession- 

criteria_en.htm 

Eurostat  Eurostat-news release-euro indicators, “Annual inflation down to -0.6%  

in the euro area”, accessed at:  

http://ec.europa.eu/eurostat/documents/2995521/6650000/2-24022015- 

AP-EN.pdf/9d0fc2f8-21ba-425e-956c-32018aded18d, 2015.  

 

Fyrbach/Olìk David Fyrbach/ Milos Olìk, “The Competence of Investment 

Arbitration Tribunals to seek Preliminary Rulings from the European 

Courts” in: Czech Yearbook of International Law, 2011.  

Gallagher/Shan Norah Gallagher/ Wenuah Shan, “Chinese Investment Treaties: 

Policies and Practice”, 2009.  

Heidenhain Martin Heidenhain, “European State Aid Law”, München 2010.  

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

ix 

Hirsch Moshe Hirsch, “Between Fair and Equitable Treatment and 

Stabilization Clause: Stable Legal Environment and Regulatory 

Change in International Investment Law”, International Law Forum of 

the Hebrew University of Jerusalem Law Faculty, Research Paper 

No.07-13, June 2013. 

International Law International Law Commission, “Yearbook of the International 

Commission-2001 Law Commission”, Volume 2, Part II, 2001.  

Jarvin Sigvard Jarvin, “Non-Pecuniary Remedies: The Practice of 

Declaratory Relief and Specific Performance in International 

Commercial Arbitration”, in: Contemporary Issues of International 

Arbitration and Mediation, pp.167-184, 2007.  

Jeżewski  Marek Jeżewski, “The EU law and BITs clash: impact on the Polish 

practice”. 

Kantor Mark Kantor, “Valuation for Arbitration”, International Arbitration 

Law Library, Volume 17, 2008.  

Kotera Akira Kotera, “Regulatory Transparency” in: The Oxford Handbook of 

International Investment Law, pp.617-634, 2008.  

Laro/Pratt David Laro/ Shannon P. Pratt, „Business Valuation and Taxes – 

Procedure, Law, and Perspective“, 2010.  

Lohr/Prettl Jörg-Alexander Lohr/ Stefan Prettl, „Die Bewertung des Nachlasses“ 

in: „Handbuch Pflichtteilsrecht“, München 2010.  

Markter Tanja Markter, “The power of the copenhagen criteria”, in Croatian 

Yearbook of European Law and Policy Vol. 2 No 2, November 2006.  

Michaels/Pauwelyn Ralf Michaels/ Joost Pauwelyn “Conflict of norms or conflict of laws? 

Different techniques in the fragmentation of international law” in: 

“Multi-sourced equivalent norms in international law”; pp. 34-45, 

2011. 

Opinion 2/13 ECJ Opinion 2/13, 18 December 2014.  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

x 

Ripinsky/Williams Sergey Ripinsky/ Kevin Williams, “Damages in International 

Investment Law”, London 2008.  

Sabahi Borzu Sabahi, “Compensation and Restitution in Investor-State 

Arbitration”, New York 2011.  

Salacuse Jeswald W. Salacuse, “The Three Laws of International Investment: 

National, Contractual, and International Frameworks for Foreign 

Capital”, 2013.  

Schreuer/Kriebaum Christoph Schreuer, Ursula Kriebaum, “At What Time Must Legitimate 

Expectations Exist?“, in: Werner et al., “A Liber Amicorum: Thomas 

Wälde”, London, 2009, pp.265-276.  

Sornarajah Muthucumaraswamy Sornarajah, “The International Law on Foreign 

Investment- 3
rd

 Edition”, 2010. 

Stone Sweet  Alec Stone Sweet, “Investor-State Arbitration: Proportionality's New 

Frontier”, Yale Law School Legal Scholarship Repository, 2010. 

The Economist The Economist, “The Perils of Falling Inflation” accessed at:  

http://www.economist.com/news/leaders/21589424-both-america-and-

europe-central-bankers-should-be-pushing-prices-upwards-perils-

falling, 2013. 

UNCTAD United Nations Conference on Trade and Development (UNCTAD), 

“Fair and Equitable Treatment-UNCTAD Series on International 

Investment Agreements II”, 2012. 

UN Fragmentation  Report of the Study Group of the International Law Commission, 

Report “Fragmentation of International Law: Difficulties arising from the 

diversification and expansion of international law, 2006 

 

Usoskin Sergey Usoskin, “Illegal Investments and Actions attributable to a 

State under International Law“ in The Role of the State in Investor-

State Arbitration, pp.334-349, 2014.  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xi 

Vasani/Vielleville Baiju S. Vasani/ Daniel E. Vielleville, „Sovereignty Over Natural 

Resource Versus Rights Under Investment Contracts: Which One 

Prevails?”, in: Transnational Dispute Management, 2008. 

Voss Jan Ole Voss, “The Impact of Investment Treaties and Contracts 

between Host States and Investors”, 2011.  

Wright Andrew C. Wright, “Analyzing DCF as Valuation Method for 

Calculating Damages in Expropriation Arbitration”, 2009.  

Yannaca-Small Katia Yannaca-Small, “Indirect Expropriation and the Right to 

Regulate in International Investment Law” in: OECD Working Papers 

on International Investment 2004/04.  

 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xii 

LIST OF CASES 

AAPL     AsianAgricultural Products LTD v.  

Republic of Sri Lanka 

ICSID Case No. ARB/87/3 

Final Award 

27 June 1990 

 

ADC     ADC Affiliate Limited and ADC & ADMC  

Management Limited v. Hungary 

ICSID-Case No. ARB/03/16 

Final Award 

27 September 2006 

 

ALBAHLOUL   Mohammad Ammar Al- Bahloul v. Taijikistan  

     SCC Case No.064/2008 

     Final Award 

     8 June 2010 

 

AUCOVEN Autopista Concesionada de Venezuela v. Bolivarian 

Republic of Venezuela 

     ICSID Case No.ARB/00/5 

     Award 

     23 September 2003 

 

AMERICAN    American Manufacturing v. Zaire 

MANUFACTORING  ICSID Case No. ARB/93/1 

     Award 

     21 February 1997 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xiii 

BAYINDIR    Bayindir Insaat Turizm Ticaret Ve Sanayi A.S. v.  

Islamic Republic of Pakistan 

ICSID Case No. ARB/03/29 

Award 

27 August 2009 

 

BINDER    Binder v. The Czech Republic 

     UNCITRAL 

     Award on Jurisdiction 

     6 June 2007 

 

 

CMS     CMS Gas Transmission Company  

     v. The Republic of Argentine 

     ICSID Case ARB/01/8 

Award 

     12 May 2005 

 

 

CONTINENTAL   Continental Casualty Company  

     v. The Argentine Republic 

     ICSID Case ARB/03/9 

     Award 

     5 September 2008 

 

EASTERN SUGAR Eastern Sugar B.V.Netherlands v. The Czech Republic 

     SCC Case No.088/2004 

     Partial Award 

     27 March 2007 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xiv 

EDF EDF International SA and others v. the Argentine 

Republic 

     ICSID-Case No. ARB/03/23 

     Award 

     11 June 2012 

 

EL PASO    El Paso Energy International Company v. Argentine  

Republic 

ICSID Case No ARB/03/15 

Award 

27 October 2011 

 

ENRON    Enron Corporation and Ponderosa Assets, L.P.  

     v. Argentine Republic 

     ICSID Case ARB/01/3 

Award 

     22 May 2007 

 

EUREKO    Eureko B.V. v. Slovak Republic 

     PCA-Case No. 2008-13 

     Award on Jurisdiction, Arbitrability and Suspension  

     26 October 2010 

 

GOETZ    Antoine Goetz and others v. Burundi 

     ICSID Case No ARB/95/3 

     Award 

     10 February 1999 

 

HIMPURNIA   Himpurnia California Energy Ltd. V. PLN 

     UNICTRAL 

Final Award 

4 May 1999 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xv 

 

ITALY    EU Commission v. Italy 

     C-10/61 

     Decision by European Court of Justice  

     27 February 1962 

 

LG&E I    LG&E Energy Corp. et al. v. Argentine Republic 

LG&E II     ICSID Case ARB/02/1 

 Decision on Liability 

      3 October 2006 

 Award 

25 July 2007, LG&E II 

 

LOEWEN    The Loewen Group, Inc. and Raymond L. Loewen v.  

The United States of America  

ICSID Case No. ARB(AF)/98/3 

Award 

26 June 2003 

 

METALCLAD   Metalclad Corporation v. Mexican States 

     ICSID-Case No. ARB(AF)/97/1 

Award 

30 August 2000 

 

MICULA    Ioan and Viorel Micula and others v. Romania 

     ICSID-Case No. ARB/05/20 

Decision on Jurisdiction and Admissibility 

24 September 2008 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xvi 

MOBIL    Mobil Investments Canada Inc. & Murphy Oil  

Corporation v. Canada 

ICSID Case No. ARB(AF)/07/4 

Decision on Liability and on Principles of Quantum 

22 May 2012 

 

OCCIDENTAL   Occidental Petroleum Corporation, Occidental  

Exploration and Production Company v. Republic of  

Ecuador  

ICSID Case No. ARB/06/11 

Decision on Provisional Measures 

17 August 2007 

 

PARKERINGS   Parkerings-Compagniet AS v. Republic of Lithuania  

     ICSID Case No. ARB/05/8 

     Award 

     11 September 2007 

 

PSEG     PSEG Global Inc. v. Republic of Turkey  

ICSID Case No. ARB/02/5 

Award 

19 January 2007 

 

RDC     Railroad Development Corporation (RDC) v.  

The Republic of Guatemala 

ICSID-Case No. ARB/07/23 

Award 

29 June 2012 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xvii 

SEMPRA Sempra Energy International v. The Argentine  

  Republic 

     ICSID Case ARB/02/16 

Award 

     28 September 2007 

 

SGS     SGS Société Générale de Surveillance S.A. 

     v. Islamic Republic of Pakistan 

     ICSID-Case ARB/01/13 

     Decision of the Tribunal on Objections on Jurisdiction 

     6 August 2013 

 

S.P.P. Southern Pacific Properties (Middle East) Limited v. 

Arab Republic of Egypt 

     ICISD-Case No. ARB/84/3 

     Award 

     20 May 1992 

 

TECMED    Técnicas Medioambientales Tecmed, S.A.  

     v. The United Mexican States 

     ICSID Case ARB(AF)/00/2 

     Award 

     29 May 2003 

 

THUNDERBIRD   International Thunderbird Gaming Corporation v.  

The United States of Mexico 

UNCITRAL 

26 January 2006 

 

  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

xviii 

WENA Wena Hotels v. Egypt 

ICSID- Case No. ARB/98/4 

Award 

8 December 2002



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

1 

 

STATEMENT OF FACTS 

1 The Republic of Barancasia (Respondent) is a rapidly developing, sovereign state. 

Vasiuki (Claimant) is an LLC incorporated under Cogitatian law in 2002 and engaged in 

the development of fossil fuels and wind energy.  

2 In 1998, Respondent and Cogitatia entered into an Agreement for the Promotion and 

Reciprocal Protection of Investments (“BIT”).
1
 In 2004, both countries joined the 

European Union (“EU”).
2
 After this, Respondent concluded that all its Intra-European 

BITs had become obsolete and announced its intention to terminate all of them.
3
  

3 Since 2007, Respondent has endeavored to meet EU climate and energy targets, 

specifically the 20-20-20 targets
4
, and to promote the renewable energy production and to 

secure energy supplies. Claimant subsequently began investigating solar energy 

investments in Barancasia, including monitoring Respondent’s legislature.
5
 In 2009, 

Claimant bought land in Barancasia and launched its first solar project Alfa. This project 

became operational and on 1 January 2010.
6
 It has since operated at a “heavy loss”

7
. Alfa 

operated below capacity and suffered from problems with installation, budget overruns 

and delays. Claimant admits, “there appeared to be no future for the Alfa project.”
8
 

4 Five months after Claimant launched Alfa, Respondent adopted the Law on Renewable 

Energy (“LRE”).
9
 The LRE encourages the development and production of renewable 

energy, with a stated target that “renewable sources amount to no less than 20 percent” 

of consumption.
10

 Respondent implemented the LRE through the Regulation on the 

Support of Photovoltaic Sector (“Regulation”).
11

 Whereas the LRE contained few details 

                                                 
1
 Uncontested Facts, para.1.  

2
 Ibid., para.5.  

3
 Ibid., paras.5 et seq. 

4
 http://ec.europa.eu/clima/policies/strategies/2020/index_en.htm. 

5
 Uncontested Facts, para.7. 

6
 Ibid., paras.12, 13.  

7
 Ibid., para.13.  

8
 Ibid., para.13.  

9
 Ibid., para.14.  

10
 Ibid., para.15.  

11
 Ibid., para.18. 
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governing, e.g., license requirements, the Regulation included “detailed procedures for 

licensing, calculation and applicability of the feed-in tariff”.
12

 

5 The LRE and Regulation provided that the Barancasia Energy Authority (“BEA”) would 

determine tariff rates and review license applications.
13

 The BEA sought a tariff rate that 

would provide investors an average annual return of 8%.
14

 To that end, it announced a rate 

of 0.44 €/kWh on 1 July 2010.
15

   

6 Claimant saw the LRE licenses as “provid[ing] some hope for [Alfa] to survive”.
16

 Thus, 

Claimant applied for a license for Alfa, and followed with applications for 13 additional 

projects (Beta and 12 more).
17

 On 25 August 2010, Alfa’s license application was rejected 

because the LRE was passed to incentivize subsequent photovoltaic development, not as a 

subsidy for pre-existing projects.
18

 On the same date, Respondent granted a license for 

Beta which operational on 30 January 2011.
19

 

7 During 2011, a new technology was developed dramatically reducing development and 

construction costs. Investors could manufacture solar panels much cheaper with the new 

technology. Therefore, the profitability of investments made under the 0.44 €/kWh tariff 

substantially increased.
20

 

8 Due to this, the BEA received over 7000 applications for licenses to develop new 

photovoltaic power plants.
21

 Claimant ordered solar panels and started the construction of 

12 more projects based on the new technology in 2012.
22

  

9 In the same year, Respondent realized that the whole renewable energy support was 

unsustainable because of the “solar bubble” caused by the new technology. It determined 

that it was not even possible to connect 7000 new users to the national electricity grid. If 

all applications were approved, up to 15% of state revenues would be spent on financing 

                                                 
12

 Uncontested Facts, paras.18-21.  
13

 Ibid., para 16; Art. 4 LRE; Photovoltaic Support Regulation, Art. 3. 
14

 Uncontested Facts, para.21.  
15

 Ibid., para.21. 
16

 Ibid., para.13. 
17

 Ibid., paras.22, 27.  
18

 Ibid., para.22; Priemo-Report, para 7. 
19

 Uncontested Facts, para.23.  
20

 Ibid., para.25. 
21

 Ibid., para.25. 
22

 Ibid., para.27.  
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the solar energy scheme.
23

 Further, Respondent could not pay the higher feed-in tariff for 

all licenses without exceeding its EU mandated borrow limits.
24

  

10 In the following, teachers organized national strikes, which enjoyed great public support. 

They demanded an increase of salaries, educational funding and a better treatment in 

contrast to support of the solar energy system. Due to this, Respondent’s government 

promised to review its legislation.
25

  

11 In January 2013, private hearings took place. In these hearings, industrial representatives 

and stakeholder groups were called to present testimony before the Barancasian 

Parliamentary Energy Committee. Afterwards the Barancasian Parliament adopted an 

amendment to Art. 4 LRE.
26

  

12 The amendment allowed the BEA to review the feed-in tariff annually.
27

 In reaction to 

Respondent’s difficult financial situation, the BEA calculated and announced a new feed-

in tariff of 0.15 €/kWh, applicable from 1 January 2013.
28

  

  

                                                 
23

 Uncontested Facts, para.29. 
24

 Ibid., para.30. 
25

 Ibid., paras.28-32.  
26

 Ibid., para.34. 
27

 LRE, amended Art. 4 (2013). 
28

 Uncontested Facts, para.35. 
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A. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS 

DISPUTE 

13 In 1998, Barancasia and Cogitatia were developing rapidly and decided to conclude the 

Barancasia-Cogitatia Bilateral Investment Treaty (“BIT”).
29

 The BIT contains clauses 

providing for, inter alia, fair and equitable treatment (“FET”), free transfer of payments 

and dispute resolution through arbitration, which enables the investors to sue their host 

state for violations of the BIT.
30

 

14 In 2004, both States accessed to the EU
31

, requiring them to ratify the Treaty on the 

Functioning of the European Union (“TFEU”). Ratifying this later treaty effectively 

terminated the BIT. Like the BIT before it, the TFEU includes numerous protections for 

investors who invest within other contracting states. However, the treaties are widely 

incompatible on these matters: e.g., the BIT allows the investors to circumvent the host 

states’ courts in favor of arbitration tribunals and bypass the European Court of Justice 

(“ECJ”)‘s monopoly of interpreting EU law. In 2007, Respondent reaffirmed the 

termination in a written notification to Cogitatia.
32

 

15 The parties’ access to arbitration (and thus the tribunal’s jurisdiction) depend upon the 

BIT’s continued existence. Since both states are parties to the Vienna Convention on the 

Law of Treaties (“VCLT”),
33

 its conflict rules decide whether the BIT is still applicable. 

Under Art. 59(1) VCLT, the BIT was effectively terminated by EU accession; therefore, 

the Tribunal lacks jurisdiction (1.). Alternatively, the TFEU supersedes the BIT’s 

arbitration clauses in accordance with Art. 30(3) VCLT (2.). In any case, the Tribunal 

does not have jurisdiction over claims arising after August 2013 or “future 

developments” (3.). 

                                                 
29

 Uncontested Facts, para.1. 
30

 Annex 1, p.25, et seq. 
31
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1. THE TRIBUNAL LACKS JURISDICTION BECAUSE THE EU ACCESSION TERMINATES THE 

BARANCASIA-COGITATIA BIT UNDER ARTICLE 59(1) VCLT 

16 The Tribunal does not have jurisdiction because the states’ accession to the EU terminated 

the BIT in accordance with Art. 59 VCLT. Art. 59(1) VCLT addresses the conclusion of 

successive treaties, providing: 

“1. A treaty shall be considered as terminated if all the parties to it conclude a later 

treaty relating to the same subject-matter and: 

 

(a) It appears from the later treaty or is otherwise established that the parties 

intended that the matter should be governed by that treaty; or 

 

(b) The provisions of the later treaty are so far incompatible with those of the earlier 

one that the two treaties are not capable of being applied at the same time.”(Emphasis 

added) 

17 The EU accession fulfills all the requirements of Art. 59(1) VCLT. The BIT was 

terminated because the BIT and the TFEU relate to the same subject-matter (1.1.). 

Further, the treaties are incompatible and the states had the common intention for the 

TFEU to replace the BIT (1.2.). 

1.1. THE BIT AND THE TFEU DEAL WITH THE SAME SUBJECT-MATTER  

18 For the later treaty to terminate the earlier, both treaties must relate to the “same subject-

matter”.
34

 According to the International Law Commission study group (“ILC study 

group”), two treaties relate to the same subject-matter if their application to the same 

situation achieves different results.
35

 Considering that the ILC drafted this article, its 

interpretation is highly persuasive authority. Prof. Joost Pauwelyn and Prof. Ralf 

Michaels affirmed the ILC in asking: if treaties conflict, "can one not presume that they 

cover the ‘same subject-matter’?”
36

 

19 The Tribunal may note that some earlier tribunals have found that intra-EU BITs are not 

implicitly terminated under Art. 59 VCLT.
37

 However, these decisions should be rejected. 

They provide scant explanation and conflict with the ILC’s own interpretation. In Eastern 

Sugar v. Czech Republic for example, the tribunal cursorily stated that the two treaties did 

                                                 
34

 Art. 59 VCLT. 
35

 ILC Report, p.18, para.23. 
36

 Michaels/Pauvelyn, p.34, fn.45. 
37

 CF. Binder, para.60; Eureko, para.265; Eastern Sugar, para.172. 
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not relate to the “same precise subject-matter.”
38

 Worse, the award of Binder v. Czech 

Republic overlooked or ignored the issue entirely.
39

 This Tribunal should reject the sparse 

analysis in these cases and follow the ILC’s Report. 

20 According to its preamble, the Barancasia-Cogitatia BIT aims to “develop economic co-

operation” and “create and maintain favourable conditions for investments [in the other 

contracting state]”.
40

 Since the BIT intends to attract reciprocal investments, its main 

goal is to offer favorable conditions for the investment to unfold and turn profitable. As a 

consequence, it ensures transfer of capital (Art. 6 BIT), fair and equitable 

treatment (Art. 3 BIT), and full protection and security (Art. 2 BIT). Further, 

Art. 3(1) BIT grants national treatment to the foreign investors. The TFEU similarly 

prohibits discrimination on grounds of nationality (Art. 18 TFEU). It protects freedom of 

establishment (Art. 49 TFEU) and the free movement of capital (Art. 63 TFEU).  

21 Thus, both treaties offer similar protections to investments and could easily apply to the 

same facts. However, they achieve different results, most importantly providing for 

different dispute resolution methods. 

1.2. THE BIT IS TERMINATED UNDER ARTICLE 59(1) VLCT BECAUSE THE BIT AND 

TFEU ARE INCOMPATIBLE AND THE STATES INTENDED TO REPLACE THE BIT 

22 Given that the treaties cover the same subject matter, the Tribunal should also conclude 

that they are incompatible (1.2.1.) and that the parties intended to replace the BIT with the 

TFEU (1.2.2.). While either point is sufficient for the TFEU to replace the BIT under 

Art. 59(1) VCLT, both are met. 

1.2.1. THE TFEU AND THE BIT ARE INCOMPATIBLE ACCORDING TO 

ARTICLE 59(1)(B) VCLT 

23 The two treaties are incompatible so the TFEU replaces the BIT. The ILC Report states 

that two treaties are incompatible if they provide different methods of dealing with the 

same problem.
41

 The European Commission finds intra-EU BITs and the TFEU to be 

                                                 
38

 Eastern Sugar, para.160 
39

 Binder. 
40

 Annex 1, p.25. 
41

 UN Fragmentation Report, p.19, para.25. 
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incompatible and has initiated infringement proceedings against five member states for 

failure to terminate their intra-EU BITs.
42

 There are several reasons why the BIT and the 

TFEU are incompatible on dispute resolution alone: 

24 First, the BIT allows parties to circumvent the ECJ’s exclusive authority to interpret EU 

law.
43

 BIT arbitration may turn on some interpretation of EU law; however, that decision 

will not be subject to ECJ review. According to the ECJ, EU law is the exclusive authority 

over member states’ relations. Therefore, member states must not undermine Art. 344 

TFEU.
44

 They already violate Art. 344 TFEU if they conclude agreements containing 

dispute resolution clauses which impinge on the EU’s dispute settlement monopoly.
45

 

Thus, the European Commission concludes that member states must not solve their intra-

EU disputes through arbitration.
46

 

25 Second, this divergence of authority may lead to unpredictable outcomes and legal 

uncertainty. Arbitral decisions not subject to review by the ECJ could fragment EU law 

and damage its stability and predictability. 

26 Third, allowing some EU investors to benefit from BIT arbitration while denying it to 

others amounts violates the Art. 18 TFEU, which ensures equal treatment.
47

 Further, this 

inequality among intra-EU investors conflicts with the fundamental EU doctrine of the 

single market.
48

 

27 Fourth, compliance with the EU’s common commercial policy may require measures that 

breach the BIT’s provisions. The European Commission’s recent decision against 

Romania demonstrate this point.
49

 Romania lost a BIT arbitration; however, the European 

Commission found that paying the damages amounted to illegal state aid, prohibited under 

the EU.
50

 Thus, the commission ordered Romania to violate the award and recover the 

                                                 
42

 European Commission-I. 
43

 Art. 344 TFEU. 
44

 Opinion, 2/13, para.208. 
45

 Ibid. 
46

 Amicus Curiae, p.12, para.37. 
47

 European Commission-I. 
48

 Ibid. 
49

 Ibid. 
50

 Art. 107 TFEU. 
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damages it had paid to investors. Thus, Romania was subject to contradicting orders under 

the TFEU and its BIT.   

1.2.2. THE PARTIES INTENDED TO REPLACE THE BIT WITH THE TFEU 

28 Further, even if the Tribunal does not find the treaties incompatible, it should find that the 

parties intended to replace the BIT. According to Art. 59(1)(a) VCLT’s wording, this 

intention can be implicit and derive from the later treaty’s provisions.
51

 

29 The TFEU’s efforts to create a common market
52

 without trade barriers demonstrates this 

intent.
53

 The TFEU even restricts member states’ ability to establish intra-EU obligations. 

For example, the ECJ ruled that the Treaty establishing the European Economic 

Community (“ECC Treaty”) takes precedence over member states’ agreements.
54

 Here, 

the states must have intended to comply with the EU’s objective of harmonizing intra-EU 

obligations. Since the BIT conflicts with the TFEU on such a fundamental point, the 

parties cannot have intended it to remain effective.  

30 Further, the BIT is no longer needed because the TFEU provides a similar level of 

investment protection.
55

 This is precisely why no intra-EU BITs have been concluded by 

EU member states after their accession.
56

  

31 In conclusion, the BIT was terminated through accession, so the Tribunal lacks 

jurisdiction. 
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2. ALTERNATIVELY, THE TRIBUNAL LACKS JURISDICTION BECAUSE THE TFEU SUPERSEDES 

THE BIT’S ARBITRATION CLAUSES ACCORDING TO ARTICLE 30(3) VCLT 

32 Even if the TFEU does not fully replace the BIT under Art. 59(1) VCLT, the BIT’s 

dispute resolution clause would be replaced according to Art. 30(3) VCLT. Art. 30(3) 

VCLT states:  

“Application of successive treaties relating to the same subject-matter   

3. When all the parties to the earlier treaty are parties also to the later treaty 

but the earlier treaty is not terminated or suspended in operation under 

article 59, the earlier treaty applies only to the extent that its provisions are 

compatible with those of the latter treaty.”
57

 

33 Art. 30(3) VCLT requires that the treaties deal with the same subject-matter and that they 

are to some extent incompatible. However, under Art. 30(3) VCLT, incompatibility does 

not terminate the entire treaty, but only the incompatible provisions.
58

 Therefore, Art. 

30(3) VCLT does not require the same degree of incompatibility as Art. 59(1) VCLT. 

34 For the reasons stated above,
59

 the BIT’s dispute resolution mechanisms in Art. 8 and 9 

BIT are incompatible with the TFEU. Therefore, the TFEU supersedes Art. 8 and 9 BIT. 

35 In conclusion, the Tribunal is deprived of jurisdiction under Art. 30 VCLT.  

3. IN ANY CASE, THE TRIBUNAL LACKS JURISDICTION OVER CLAIMANT’S PLANS FOR 

“FUTURE DEVELOPMENTS” 

36 Even if the BIT still applies, the Tribunal will lack jurisdiction over Claimant’s future 

plans. First, the BIT was terminated and so the Tribunal will not have jurisdiction over 

investments occurring after the termination took effect (3.1.). Second, the Tribunal will 

not have jurisdiction over Claimant’s plans if it never invested in them (3.2.). 

3.1. THE TRIBUNAL LACKS JURISDICTION OVER ANY INVESTMENT AFTER AUGUST 2013 

37 By 2 August 2013, the BIT was no longer in force; thus, the Tribunal does not have 

jurisdiction over any investments made afterwards. Concededly, the BIT applies to 

investments made prior to termination for an additional 10 years after the treaty is 

                                                 
57

 Art. 30(3) VCLT(Emphasis added). 
58

 Eureko, para.240. 
59
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terminated.
60

 However, investments made after effective termination are not similarly 

covered. Art. 13 BIT governs duration and termination of the BIT. It provides: 

“This Agreement shall remain in force for a period of ten years. Thereafter, it 

shall remain in force until the expiration of a twelve month period from the 

date either Contracting Party notifies the other in writing of its intention to 

terminate the Agreement.”
61

 

38 The BIT entered into force in 1 August 2002,
62

 thus the ten year period ended on 1 August 

2012. Respondent had notified Cogitatia of its intent to terminate the BIT in June 2007.
63

 

Therefore, the “twelve month period from the date of [notification of termination]”
64

 

started, at the latest, on 1 August 2012. Hence, the BIT was terminated, at the latest, in 

August 2013. Therefore, the Tribunal lacks jurisdiction over claims arising afterwards. 

3.2. THE TRIBUNAL LACKS JURISDICTION OVER PROJECTS CLAIMANT “ASPIRED” TO. 

39 Further, the Tribunal cannot have jurisdiction over plans unless actual investments were 

made. The Tribunal finds its authority in Art. 8(4) BIT, which addresses “[a]ny dispute … 

in connection with an investment”.
65

 Art. 1(1) BIT defines “investment” as “every kind of 

asset invested in connection with economic activities”. However, Claimant’s interest in 

“future projects”
66

 is limited to an abstract “long-term goal” that it “aspired to 

achieve”
67

. Claimant has produced no evidence that it invested assets in this project. In 

fact, the only evidence the “aspirations” even exist is a regional manager’s statement.
68

 

Thus, the Tribunal does not have jurisdiction over these claims. 

40 In conclusion, the Tribunal lacks jurisdiction over claims arising after August 2013 and 

over the future investments. 

                                                 
60

 Art. 13(3) BIT. 
61

 Art. 13(2) BIT (Emphasis added). 
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41 In conclusion, the Tribunal lacks jurisdiction because the BIT was either terminated or 

superseded by the TFEU. In any event, its jurisdiction does not cover Claimant’s future 

projects.  

B. CLAIMANT DID NOT PROVE THAT RESPONDENT BREACHED THE 

BIT  

42 When Respondent’s democratically elected parliament amended its law—the Law on 

Renewable Energy (“LRE”)—it exercised its sovereign right to regulate.
69

 Like every 

state
70

, Barancasia has the right to regulate its economy in a reasonable and transparent 

manner. As the tribunal in Mobil v. Canada rightfully put it:  

“Governments change, policies changes and rules change. These are facts of 

life with which investors and all legal and natural persons have to live with.”
71

 

43 Here, Respondent established a tariff system to gradually expand green energy by 

supporting new facilities with a comfortable profit margin of 8%.
72

 However, a ground-

breaking technology shook the market.
73

 Production costs dropped suddenly and 

dramatically. This caused an equally significant increase in the development of new 

facilities.
74

 This shift was unsustainable, and the Barancasian parliament acted to stabilize 

the market and restore gradual growth.
75

 Respondent lowered the tariff to reestablish the 

8% profit motive.
76

 

44 Claimant may have hoped for a windfall after the technology change. Indeed, the decrease 

in tariff (through the LRE amendment) might have been disappointing. However, the BIT 

does not protect against that disappointment. Absent a contractual clause stating 

otherwise, a foreign investor cannot legitimately expect that the host state’s law will 

remain frozen in a rapidly changing market. 

                                                 
69
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45 Claimant might argue that Respondent breached the BIT’s provisions in regard to 74 

investments: its first solar project Alfa, which was denied a license, the 13 licensed 

projects and its aspirations for future investments. The Tribunal should find that 

Respondent did not breach the BIT by denying Alfa’s license (1.). Additionally, 

Respondent did not violate the BIT through amending its own law in regard to Claimant’s 

13 licensed projects (2.) or in regard to non-existing investments (3.).  

1. RESPONDENT DID NOT BREACH THE BIT WHEN IT DENIED ALFA’S LICENSE 

46 Any argument Claimant makes with regard to the denial of Alfa’s license is bound to fail. 

The Barancasia Energy Authority (“BEA”) denied the license saying that the LRE does 

not apply to existing projects.
77

 First, this is an issue of an agency’s interpretation of 

domestic law. This dispute is ripe for Barancasian administrative courts, but does not 

belong before an international investment tribunal (1.1). Second, even if Claimant could 

challenge the matter in front of this Tribunal, its arguments that Respondent breached the 

fair and equitable treatment (“FET”) standard are meritless (1.2).  

1.1. CLAIMANT FAILED TO CHALLENGE THE BEA’S DECISION BEFORE BARANCASIAN 

COURTS  

47 Claimant believes that the BEA improperly denied Alfa’s license. This argument is less 

that the country violated a treaty than that an agency misapplied a rule. Barancasia has 

administrative courts with jurisdiction over just such a dispute, i.e., disputes with 

government agencies.
78

 Claimant should have taken that dispute before the appropriate 

administrative law courts
79

, where it may have been resolved. Only if Barancasian courts 

upheld the decision should it be brought before a Tribunal. 

48 The BIT does not charge tribunals with reviewing administrative decisions or 

interpretations. Instead, those national provisions should be interpreted by national 

courts.
80

 In Loewen v. US, the tribunal stated that it would be “very strange”
81

 to confront 

                                                 
77
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the state with liability for a breach of international law committed by a clerk or bureaucrat 

in some office of a low-ranking government agency. 

49 Here, Respondent offers ample opportunity for recourse against the agency's decision, but 

Claimant declines.
82

 Having not challenged the decision, it cannot turn this Tribunal into a 

court of appeal for the interpretation of Barancasia’s domestic law. Such is not the 

purpose of investment arbitration.  

1.2. RESPONDENT DID NOT BREACH THE FET STANDARD THROUGH DENYING A LICENSE 

FOR ALFA 

50 Even if Claimant could challenge the BEA’s decision before this Tribunal, the denial of 

the license did not breach the BIT’s FET standard in Art. 2(2) BIT. The FET standard 

includes several elements. Claimant might rely on either of two elements of FET. First, 

Claimant may allege that Respondent frustrated the legitimate expectation Claimant had at 

the time it invested in Alfa (1.2.1.). Second, Claimant may suggest that Respondent 

violated the principle of transparency (1.2.2.). Both allegations are baseless.  

1.2.1. CLAIMANT COULD NOT LEGITIMATELY EXPECT TO OBTAIN A LICENSE FOR 

ALFA  

51 Starting with Claimant’s legitimate expectations at the time of investment, the matter is 

straightforward: Claimant could not have any legitimate expectation to be granted a 

license under the LRE. At the time Claimant began investing in Alfa, the LRE simply did 

not exist.
83

 Only the investor’s expectations “at the time of the investment” can be 

legitimate.
84

 

52 Claimant began investing, completed construction, connected Alfa to the grid and started 

operating all before the LRE existed.
85

 When Claimant made this investment, it had no 

grounds to expect an LRE license—it could not, as the LRE did not exist. Claimant could 

not legitimately expect that Respondent would even vote on a law on renewable energy, 
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let alone: that it would provide tariffs, that Alfa would meet its requirements or that Alfa 

would receive a license and tariff.
86

 

53 The relationship of Alfa and the LRE is not one of reliance or expectation, but mere hope. 

The FET standard does not protect hopes, only legitimate expectations. Claimant itself 

admits that the LRE merely represented “some hope” for an existing, failing project “to 

survive”.
87

 In early 2010, months before Respondent adopted the LRE, Alfa was failing. 

Claimant admits that the facility endured “huge budget overruns”
88

 and that there 

“appeared to be no future for the Alfa project”
89

. When Claimant discovered a proposed 

law, which eventually became the LRE, it hoped that the law would save Alfa. However, 

it has not (and cannot) trace that hope to any act or statement of Respondent. 

54 Thus, Claimant could not have legitimately expected to get a license before the adoption 

of the law. Therefore, any of Claimant’s expectations concerning Alfa were based on 

mere hopes, not law or representations.  

1.2.2. RESPONDENT DID NOT ACT INTRANSPARENTLY 

55  As to the second element of FET, Claimant may argue that Respondent acted 

intransparently in its denial of Alfa’s license. However, this is not the case. The principle 

of transparency requires that each party publishes laws, administrative practices and 

procedures.
90

 Respondent did.
91

 It published all necessary rules concerning its renewable 

energy subsidies, including “detailed procedures for licensing, calculation and 

applicability of the feed-in tariff”
92

.
 
The BEA acted transparently by announcing the feed-

in tariff publicly.
93

  

56 Additionally, it provided a reason for denying a license to Alfa, namely that the law was 

not meant to support existing projects. Thus, it was possible for Claimant to follow the 
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decision-making of the responsible agency. Therefore, Respondent did not act 

intransparently by denying Alfa’s license.  

57 In conclusion, the Tribunal should decline to deal with the interpretation of domestic law. 

However, even if the denial of Alfa’s license should be subject to review by the Tribunal, 

Claimant failed to prove that Respondent breached the BIT when it denied Alfa’s license.  

2.  RESPONDENT DID NOT VIOLATE THE BIT IN REGARD TO THE LICENSED PROJECTS, BETA 

AND CHI THROUGH KOPA 

58 Again, Claimant’s allegations that Respondent breached the BIT are meritless. Claimant 

may present multiple arguments, but all fail. First, the LRE’s amendment did not violate 

any legitimate expectations Claimant had at the time of its investments Beta and Chi 

through Kopa (2.1.). Second, Respondent always acted in a transparent manner (2.2.). 

Third, Claimant cannot rely on the BIT’s umbrella clause because Respondent did not 

breach any obligation which would be protected under such a clause (2.3.). 

2.1. CLAIMANT’S EXPECTATION TO GET PAID AN UNCHANGED FEED-IN TARIFF WAS NOT 

LEGITIMATE 

59 Claimant could not legitimately expect the LRE to remain unchanged (2.1.1.). Even if 

Claimant could base its expectations on the LRE, any expectation is limited by the LRE or 

its purpose (2.1.2.).  

2.1.1. CLAIMANT COULD NOT LEGITIMATELY EXPECT THE LAW TO REMAIN 

UNCHANGED 

60 Claimant may argue that Respondent’s amendment of Art. 4 LRE breached its legitimate 

expectations. This suggests that Claimant believes it could legitimately expect 

Respondent’s energy law to remain frozen for years. This opinion is misconceived. The  
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legal framework of a state evolves over the time and investors cannot legitimately rely on 

a law to stay unchanged.
94

 As the tribunal stated in Parkerings v. Lithuania: 

“It is each State’s undeniable right and privilege to exercise its sovereign 

legislative power. A State has the right to enact, modify or cancel a law at its 

own discretion.”
95

  

61 Any reasonable and informed investor must be aware of the fact that general laws evolve 

over time.
96

 Each state can adjust its legal framework because “what parliaments enact, 

parliaments can undo”.
97

 

62 The crucial point that Claimant misses is that the parties could have limited Respondent’s 

ability to change its law by concluding a stabilization clause. Stabilization clauses are 

contractual promises between states and investors providing legal and fiscal stability.
98

 

They tend to freeze the state’s legal framework at the time the investor makes the 

investment.
99

 

63 Here, Respondent and Claimant negotiated no such clause. In fact, the parties never 

negotiated any contract, so there is no contractual promise limiting Respondent’s right to 

change its law.  

64 Claimant may argue that the 12-year period contained in Art. 4 LRE functions as a 

stabilization clause. However, Art. 4 LRE is not a stabilization clause because it is part of 

a general law and not a contractual promise regarding one specific investment. Unilateral 

statements do not have the effect of a stabilization clause.
100

 The stabilization clause is a 

limitation to the state’s sovereignty.
101

 An investor cannot assume that the state freezes its 

legal framework every time it passes a law or issues a license without an explicit 

contractual promise to do so.  

65 Further, Claimant might argue that the license is such a promise. However, the license is 

not a contractual promise. Like a law, it was only a unilateral statement, not a contract. A 

                                                 
94

 Hirsch, p.14. 
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license is a governmental permission to perform a particular act or to conduct a particular 

business.
102

 Thus, a license is a one-sided statement form the government to another party. 

In contrast, a contract requires an agreement between two parties.
103

 

66 Here, the potential licensee has no influence on whether it obtains a license or not—the 

applicant has nothing to negotiate. After the application for a license, the BEA decides 

independently whether it grants one or not. There were no discussions, exchanges, or 

bargaining between Respondent and Claimant about the licenses. Instead, the process 

follows detailed, uniform rules
104

; thus, the license is not a contractual agreement. 

67 Consequently, because Respondent did not contractually promise the time period, 

Claimant cannot rely on a stabilization clause. Therefore, Claimant could not legitimately 

expect an unchanged tariff for 12 years.  

2.1.2. ANY EXPECTATIONS CLAIMANT HAD WERE LIMITED BY THE LRE’S PURPOSE 

AND ITS OTHER ARTICLES 

68 Even if Claimant could have had expectations out of the LRE, it had to expect that there 

were limitations. Claimant’s legitimate expectations are limited by two factors: First, the 

LRE indicates that the duration of incentives may be limited. Second, Claimant could not 

have expected an unfair windfall from the change in technology.  

69 Claimant could not have had absolute expectations regarding the LRE incentives. Art. 2 

LRE contains a limitation: that the incentives will last until the development of renewable 

energy grows to a certain point (the EU’s 20% targets). Respondent concedes that the 

20% target is not yet reached. However, Art. 2 LRE nonetheless demonstrates that 

Claimant’s expectations were never absolute. 

70 Second, investors cannot expect that rates calculated with regard to profitability will 

remain unchanged despite technological advances and other circumstances affecting 

profitability.
105

 From the beginning, it was public knowledge
106

 that the LRE’s incentive 
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was designed to be a return on investments of 8%
107

. However, the “groundbreaking” 

2011 technology caused costs of production to plummet. Suddenly, new facilities like Chi, 

Kopa, etc. could produce electricity at a fraction of the cost contemplated when Claimant 

invested. Continuing to pay an unadjusted tariff would grant Claimant an “unfair 

windfall”
108

: they would profit substantially more than the 8% expected under the LRE. 

71 Further, Respondent would have to bear the costs of that windfall. The prospect of 

exorbitant profits spurred unsustainable interest in solar developments. After the 

technology change, the interest in renewable energy was so high that satisfying it would 

have required up to 15% of the state’s revenues.
109

 This would be a higher share than 

public financial allocations to Barancasia’s educational system
110

 and require Respondent 

to exceed debt limit obligations.
111

 As indicated below, this amounted to a national 

emergency.
112

 Claimant could not have legitimately expected an unforeseen windfall at 

this expense to the country and Barancasia’s people. 

72 Therefore, Claimant could not expect an unchanged tariff out of the provisions of the 

LRE. 

2.2. RESPONDENT ALWAYS ACTED IN A TRANSPARENT MANNER 

73 Claimant may argue that Respondent breached the principle of transparency in its 

amendment of Art. 4 LRE. However, Respondent did not act intransparently. 

Transparency requires that each party publishes laws, administrative practices and 

procedures.
113

 However, it does not absolve the investor form paying attention to the 

circumstances the states faces.
114

 The coming change in the LRE was clear from two 

factors: First, as described above
115

 there was a drastic change in the market. Claimant 

could have expected that Respondent would adjust the legal framework in response to 

these changes. However, Respondent made it even clearer.  
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74 Second, in June 2012 Respondent publically announced its intention to reform its legal 

framework.
116

 This was half a year before Respondent actually adjusted the LRE.
117

 

Claimant had already claimed to “monitor[] the Barancasian legislative process” before 

investing in Alfa.
118

 It would be odd for Claimant to argue once that it had first followed 

the legal development in Barancasia so well that it could invest well before a law was 

passed, then later point that it was so uninformed as to miss substantial market changes 

and public government announcements. Thus, Claimant was amply and clearly warned of 

the coming change to Respondent’s energy subsidies policy. 

75 Claimant might argue that Respondent’s behavior was intransparent because it was not 

invited to the stakeholder hearings in November 2012. Again, Claimant has an 

unrealistically broad reading of a state’s obligation under the BIT. Transparency does not 

require the parliament to discuss a law in the making with every individual that might be 

affected by that law. The parliament members are elected representative authorized to take 

decisions in the public interest. They do not need prior consultation or authorization by 

each individual citizen affected by that law. What is more, such a requirement would 

essentially prevent a parliament from functioning at all. The Barancasian Parliamentary 

Energy Committee could not invite all stakeholders and investors. It would not have been 

practically possible to hear all the investors.  

76 Respondent acted reasonable and chose some investors to speak at the hearing. The 

Committee chose the stakeholders reasonably and without prejudice. The representatives 

reflected a significant share of the local market renewable energy.
119

 Further, 

Respondent’s legislature invited both foreign and national investors,
 120

 ensuring that a 

diversity of interests was represented.  

77 Respondent did not act intransparently. Consequently, it neither frustrated Claimant’s 

legitimate expectations, nor breached the principle of transparency. Therefore, it did not 

violate the FET standard. 
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2.3. RESPONDENT DID NOT INDIRECTLY EXPROPRIATE CLAIMANT’S INVESTMENT BY 

REDUCING THE FEED-IN TARIFF 

78 Claimant might argue that the reduction of the feed-in tariff indirectly expropriated its 

investments. However, this argument fails. Indirect expropriation requires that the state 

substantially impair Claimant’s economic rights like ownership, use, enjoyment or 

management of the business by rendering it useless.
121

  

79 Regarding Alfa, Claimant can continue operating the facility without an LRE license as it 

had before the LRE even existed.
122

 The 12 projects can utilize the new technology, and 

are, therefore, still profitable with the new feed-in tariff.
123

 Even though Beta cannot be 

retrofitted to use the new technology
124

, neither Claimant nor its expert did provide any 

evidence that the investment would be totally useless after the tariff change. Therefore, 

Claimant is not indirectly expropriated. 

2.4. RESPONDENT DID NOT BREACH THE BIT’S UMBRELLA CLAUSE IN 

ARTICLE 2(3) BIT  

80 Further, Claimant cannot rely on a fallback argument that Respondent violated the 

Umbrella clause in Art. 2(3) BIT. Claimant might argue that Respondent breached the 

Umbrella clause through adjusting the tariff to the changed circumstances. However, this 

argument fails for two reasons: First, the Umbrella clause must be interpreted 

restrictively. Second, Respondent did not specifically target foreign investors through the 

LRE. 

81 First, Respondent and Claimant did not conclude any contractual agreements. In general, 

umbrella clauses follow the principle “pacta sunt servanda”. An umbrella clause requires 

the host-state to fulfill its contractual obligations towards foreign investors, even if those 

obligations are not specifically contained in the BIT.
125

 However, umbrella clauses need 

to be interpreted restrictively.
126

 Umbrella clauses should not transform minor contractual 
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disagreements into a breach under international law.
127

 If the umbrella clause would 

protect every minor contractual disagreement, a flood of lawsuits before international 

tribunals would follow.
128

 

82 Here, Respondent did not have any contractual obligations to Claimant. Any obligations 

Respondent has towards the investor follow out of the LRE, a general law, or the licenses. 

LRE licenses do not create contractual obligations for Respondent, as shown above.
129

 

Thus, the umbrella clause does not cover Respondent’s possible obligations because they 

are not contractual. 

83 Second, even if Respondent had contractual obligations, obligations outside the BIT are 

only protected under the umbrella clause if the state specifically targeted foreign 

investors.
130

 If an act does not explicitly target any specific investment or investor, it does 

not create specific commitments vis-à-vis those investments or investors.
131

 In 

LG&E v. Argentina, for example the tribunal found that a license was protected under the 

umbrella clause of the Argentina-US BIT because Argentina tried to specifically target 

foreign investors through specific promises and guarantees.
132

 Argentina specifically 

advertised these promises through an Offering Memorandum to induce the investments of 

foreign capital.
133

 

84 In contrast, the record never indicates an intent to target foreign investors. The aim by 

adopting the LRE was the development of the renewable energy sector.
134

 Thus, the LRE 

targets any kind of investment, not only foreign investments. Additionally, Respondent 

did not undertake specific actions to advertise the LRE to induce foreign investors to 

invest.  

85 Therefore, Claimant cannot allege possible demands out of the LRE under the protection 

of the BIT’s umbrella clause. 
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86 In conclusion, Respondent neither breached the FET standard nor the BIT’s umbrella 

clause in regard to the licensed projects.  

3. RESPONDENT DID NOT VIOLATE THE BIT IN REGARD TO NON-EXISTING INVESTMENTS 

87 Finally, even if the Tribunal finds that the change in tariff was a breach, it should find that 

the BIT was not violated regarding Claimant’s “future developments.”
135 

Art. 2(2) BIT 

protects “Investments of investors...”.
136

 Claimant’s “future developments”, however, 

consisted only of what the company “aspired to achieve”
137

 (and only according to one 

regional manager)
138

. As Claimant never invested in these aspirations, the BIT offers no 

protection.  

88 Further, even if the “future developments” were protected, Claimant had no legitimate 

expectations. As shown above, the investor can only claim expectations it had “at the time 

of the investment”.
139

 Further, as Dolzer/Schreuer conclude, the expectations must be 

“objectively verifiable”.
140

 Here, they were mere hopes, so there is no breach of the BIT. 

89 Thus, the Tribunal should find that Respondent did not breach the BIT’s provisions in 

regard to non-existing investment 

90 In conclusion, the Tribunal should find that Respondent did not breach any of the BIT’s 

provisions in regard to any of Claimant’s projects whether licensed or not. 

C. RESPONDENT’S ACTIONS ARE EXCUSED BY NECESSITY  

91 Even if the Tribunal finds that Respondent did commit the alleged breach of FET, its 

actions would still be exempted by necessity both under Art. 11 BIT (1.) and Art. 25 ILC 

Articles on State Responsibility (“ILC”) (2.).  
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1. RESPONDENT’S MEASURES WERE NECESSARY AND THEREFORE, EXCUSED UNDER 

ARTICLE 11 BIT  

92 Amending the LRE and changing the tariff was necessary to protect Respondent’s 

essential security interests. Therefore, it is excused under Art. 11 BIT. 

93 Art. 11 BIT provides as follows: 

“Essential Security Interests 

Nothing in this Agreement shall be construed to prevent either Contracting Party from 

taking measures to fulfill its obligations with respect to the maintenance of 

international peace or security.” 

94 In May 2010, Respondent adopted the LRE in an effort to promote renewable energy and 

to reach the 20/20/20 targets.
141

 These targets aim at a 20% cut in greenhouse gas 

emissions (from 1990 levels), 20% of EU energy from renewables and 20% improvement 

in energy efficiency.
142

  

95 Respondent decided to encourage developments in sustainable energy to meet this goal. It 

incentivized investors with a feed-in tariff for green energy projects yielding an annual 

return on investments of 8%.
143

 

96 However, after the ground-breaking technology change the manufacturing costs dropped 

dramatically.
144

 The earlier LRE tariff rate was now disproportionate to the cost of the 

investments. This situation left Respondent susceptible to abuse of the tariff. After the 

new technology hit the market, the number of applicants rocketed up to 7000—even more 

than can physically connect to the grid.
145

  

97 In this situation, amending the calculated feed-in tariff was necessary and excused under 

Art. 11 BIT. The Tribunal should find that Art. 11 BIT encompasses the parties national 

security interests (1.1.) and economic emergency (1.2.) and that Respondent’s situation 

amounts to an emergency of national security (1.3.) 
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1.1.  ARTICLE 11 BIT PROTECTS RESPONDENT’S NATIONAL SECURITY INTERESTS  

98 The BIT’s protection is not limited to international interests but protects states’ national 

security interests as well.  

99 Art. 11 BIT’s phrase “international peace or security” is ambiguous. The clause can either 

be read as “international peace or (international) security” or as “international peace or 

(the state’s) security”. The Tribunal should adopt the later interpretation. 

100 Barancasia and Cogitatia have both ratified the Vienna Convention on the Law of Treaties 

(“VCLT”).
146

 Art. 31 VCLT provides: 

“General Rule of Interpretation  

A treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light 

of its object and purpose…” 

101 Here, the meaning and purpose of both the BIT and Art. 11 BIT support a reading that 

includes national security.  

102 First, “international” specifically modifies “peace”, while security is not directly 

described. This structure implies that the restriction of “international” should be limited to 

the word “peace”. Further, Art. 11 BIT’s title refers to “essential security interests”. If the 

entire clause were limited to international issues, this title would be misleading. 

103 Second, national security is an “essential security interest”. A state needs to protect its 

own civilian population in times of emergency. The purpose of a necessity clause is 

precisely to ensure that the BIT will not stand in the way of that protection. It would 

contradict the purpose of the clause if a state could invoke necessity to maintain security 

on the other side of the world, but could not invoke the clause in case it faced civil war on 

its own territory. A civil war can put the state in the same situation of having to protect its 

own national interests at the cost of breaching international obligations. In conclusion, 

Art. 11 BIT protects national security interests. 
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1.2. ARTICLE 11 BIT PROTECTS ECONOMIC SECURITY 

104 The necessity clause also comprises economic security interests.
147

 In the Argentina cases, 

it was generally accepted that the necessity defense encompasses economic security.
148

  

105 In LG&E v. Argentina, the tribunal stated that:  

“What qualifies as an “essential” interest is not limited to those interests 

referring to the State’s existence. As evidence demonstrates, economic, 

financial or those interests related to the protection of the State against any 

danger seriously compromising its internal or external situation, are also 

considered essential interests.”
149

  

106 Further, not recognizing economic interests under the necessity defense would “diminish 

the havoc that the economy can wreak on the lives of an entire population and the ability 

of the Government to lead.”
150

 

107 Consequently, the BIT also covers economic interests under essential security interests. 

1.3. RESPONDENT WAS IN A SITUATION OF EMERGENCY  

108 The Respondent’s situation fulfills the requirements of Art. 11 BIT, in part, due to the 

changed solar energy market. 

109 The ground-breaking technology change and the sudden drop in solar costs were 

unforeseeable circumstances. Paying all the investors who wanted to enjoy the excessive 

profits regularly highlighted in the local newspapers the feed-in tariff would require 

Respondent to vastly exceed the EU borrow limits.
151

 Further, 15% of the state’s total 

revenues would be diverted to pay the feed-in tariff.
152

 This high share is completely out 

of proportion, even requiring Respondent to spend more money on energy than on 

education.
153

 

110 Further, the risk to Respondent must be taken seriously. Experiences with Greece depict 

the perilous consequences a small country can have on the whole EU’s economy. 
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Respondent’s situation is on a downward spiral. If this situation were allowed to continue, 

Respondent would end up in severe economic problems. It would be improper to force 

Respondent to pay the feed-in tariff until it is no longer able to because its economy broke 

down completely. 

2. RESPONDENT IS EXEMPTED UNDER ARTICLE 25 ILC DRAFT ARTICLES 

111 Even if Respondent’s actions are not excused under the BIT (e.g. if Art. 11 BIT only 

applied to international disputes) they are excused under Art. 25 ILC. The ILC Articles 

govern the responsibility of states for their international wrongful acts and apply to 

obligations of the state “to an individual or group”, including investors.
154

 

112 Art. 25 (1)(a) and (2)(b) provide: 

“1a. Necessity may not be invoked by a state as a ground for precluding the 

wrongfulness of an act not in conformity with an international obligation of the 

State unless the act is the only way for the State to safeguard an essential 

interest against a grave and imminent peril;… 

2.b. In any event, Necessity may not be invoked … if the State has contributed 

to the situation of necessity”
155

 

 

113 Respondent fulfilled all of Art. 25 ILC’s requirements: it is in a state of necessity (2.1); it 

did not contribute to the situation (2.2.) and the amendment was the only way to safeguard 

the essential interest (2.3.). 

2.1. RESPONDENT’S SITUATION IS A GRAVE AND IMMINENT PERIL TO AN ESSENTIAL 

INTEREST 

114 If Respondent complies with its obligations, it will not only spend tax-payers’ money for 

energy it cannot use, it will also spend money that it does not have. Worse, it will exceed 

its EU-borrow limits. Again, the experience with Greece has shown where exceeding EU-

borrow limits by a small country can lead and what effects it can have on the EU as a 

whole. Worst of all, Respondent’s annual inflation rate already amounts to 0,2% of its 

GDP. This shows that it is dangerously close to a deflation which according to John 
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Maynard Keynes is even worse than inflation.
156

 The euro zone’s underlying or “core” 

inflation is currently the lowest it has ever been.
157

 As The Economist puts it “The biggest 

problem facing … central banks today is that inflation is too low.”
158

 This situation 

constitutes a grave and imminent peril to Respondent’s economy. 

2.2. RESPONDENT DID NOT CONTRIBUTE TO THE SITUATION 

115 Claimant may argue that Respondent cannot invoke necessity because it contributed to it. 

This argument fails. Respondent’s impact on the state of necessity is not severe enough. 

To deny Respondent’s excuse because of Art. 25(2)(b) ILC, the contribution must be 

“sufficiently substantial and not merely incidental or peripheral”.
159

 If defined too 

broadly, this requirement would never allow for a necessity defense.
160

 

116 The burden of proof for this requirement is on the Claimant.
161

 However, Claimant did not 

make any submissions why this is the case. At most, Claimant can point to the BEA’s 

issuance of licenses, but this routine action cannot reasonably be called a substantial 

impact. The BEA did not contribute to the change, it simply reacted to it. Further, 

Respondent did not contribute to the low inflation rate either. 

117 Therefore, Claimant did not contribute to the state of necessity in terms of 

Art. 25 (2)(b) ILC. 

2.3. THE AMENDMENT OF THE LRE WAS THE ONLY WAY TO SAFEGUARD THE ESSENTIAL 

INTEREST 

118 Lastly, Respondent’s measures were “the only way to safeguard its essential security 

interest”
162 

as required by Art. 25 (1)(a) ILC. 

119 According to some, “the only way” means that there were no other less intrusive but 

equally effective ways to achieve the stated goal equally effective.
163

 Again, this 

requirement must not be interpreted too broadly. Otherwise—and that was one main 
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criticism against the Argentina awards—the necessity defense is always excluded in 

economic situations.
164 

 

“In instances of economic crisis, there would always be alternative methods of 

approach. Economists debate the most appropriate method. The state … 

cannot afford detached reflection at the point of an uplifted knife. …A tribunal 

that is distant from the circumstances both in place and time, [should give] 

some leeway [to the state].”
165

 

120 Claimant did not advance any alternative less intrusive measures that Respondent should 

have taken. As pointed out, Respondent’s economy was in a downward spiral and close to 

a deflation.
166

 It had to take countermeasures which could prevent the situation from 

getting worse. Further, reducing the feed in tariff was the only way to prevent abuse of the 

subsidies while at the same time complying with the EU’s 20/20/20 targets.  

121 In conclusion, Respondent is excused under both Art. 11 BIT and under Art. 25 ILC. 

D. REMEDIES 

122 If Respondent breached the BIT and was not excused by necessity, the Tribunal should 

not order specific performance (1.). Further, Claimant’s calculation of damages is 

unreliable (2.).  

1. THE TRIBUNAL SHOULD ORDER DAMAGES INSTEAD OF SPECIFIC PERFORMANCE 

123 Claimant might ask the Tribunal to order Respondent to issue Alfa a license.
167

 

Additionally, in its Request for Arbitration, Claimant asks for two alternative forms of 

specific performance: that the Tribunal orders Respondent either  

“a) to repeal the amendment to Art. 4 LRE or b) to continue to pay Claimant the 

0.44€/kWh feed-in tariff for 12 years.”
168

  

124 The Tribunal should reject these requests for two reasons: First, the breaches of the FET 

standard and the Umbrella clause do not allow specific performance (1.1.). Second, even 
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if specific performance was available under the BIT, it would be excluded under 

Art. 35 ILC (1.2.).  

1.1. THE TRIBUNAL CANNOT ORDER SPECIFIC PERFORMANCE REGARDING BREACHES OF 

THE FET STANDARD OR THE UMBRELLA CLAUSE 

 

125 The BIT implicitly limits the availability of specific performance, a type of restitution.
169

 

Under the BIT, such restitution is only available under very specific circumstances. 

Art. 4 BIT states: 

“Where investments of investors…suffer losses owing to war, armed conflict, a state 

of national emergency, revolt, insurrection, riot or other similar events…, such 

investors shall be accorded… restitution…”
170

 

126 Art. 4 BIT only provides restitution in extraordinary situations. Thus, situations below this 

threshold are not included. Assuming the Tribunal has, at this point, found that 

Respondent was not excused by necessity, it has already ruled that there was no national 

emergency sufficient to allow specific performance. Further, assuming Claimant 

challenged that defense, it too has argued that no national emergency existed. 

Consequently, the Tribunal cannot order specific performance under Art. 4 BIT. 

127 Art. 4 BIT provides certain situations where restitution is the preferable remedy. For other 

breaches of the BIT, the Tribunal should order compensation.  

128 In conclusion, the Tribunal cannot order specific performance for a breach of the FET 

standard or the Umbrella clause. 
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1.2. EVEN IF AVAILABLE, SPECIFIC PERFORMANCE WOULD BE EXCLUDED BY ARTICLE 35 

ILC DRAFT ARTICLES 

129 Art. 35 ILC excludes specific performance in this case, barring any restitution “to the 

extent that [it]:” 

“a)  is not materially impossible; 

 b) does not involve a burden out of all proportion to the benefit that would derive       

 out of compensation.”
171

 

130 The fulfillment of either Art. 35(a) or 35(b) is sufficient to refuse restitution.
172

 Here, both 

conditions are met. Therefore, the Tribunal should not order Respondent to amend Art. 4 

LRE (1.2.1.), pay the old tariff of 0.44€/kWh for all licensed projects for 12 years (1.2.2) 

or grant a license for Alfa (1.2.3.). 

1.2.1. SPECIFIC PERFORMANCE IS EXCLUDED FOR THE AMENDMENT OF ARTICLE 4 

LRE  

 

131 The Tribunal should not order Respondent to repeal the amendment of Art. 4 LRE 

because specific performance is materially impossible and disproportionate.   

132 First, specific performance is materially impossible for Respondent under Art. 35(a) ILC. 

Material impossibility requires a “sentiment of undue interference with… [the state’s] 

sovereignty”.
173

 Sovereignty includes the state’s right to regulate in the public interest
174

: 

both the power to make laws and to change them
175

. Thus, sovereignty enables the state to 

adapt to an uncertain future
176

. Specific performance naturally conflicts with that freedom 

and therefore, must be handled very cautiously. Commentator Jarvin even went so far as 

to state that “[s]pecific performance is considered to be against… the sovereignty of the 

State and therefore unenforceable.”
177
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133 Likewise, the tribunals in LG&E v. Argentina and Occidental v. Ecuador, refused to order 

specific performance because it would have forced the states to change a law or revoke 

it.
178

 The crux of the dispute in LG&E was the substantial modification of the gas 

regulatory framework. LG&E asked the tribunal to order Argentina to restore their legal 

framework, but Argentina did not intend to do so
179

. Thus, the tribunal refused to order 

specific performance because such an order would mean to limit Argentina’s 

sovereignty.
180

 The tribunal ordered compensation instead of restitution.
181

 

134 Similarly, the amended Art. 4 LRE is a law adopted through legislative power. It enables 

the BEA to review the feed-in tariff annually.
182

 Thus, it is an expression of Respondent’s 

sovereignty to react to the state’s financial difficulties. Specific performance would 

modify “the current legal situation by annulling or enacting legislative and administrative 

measures…”.
183

 This would lead to a limitation of Respondent’s legislative power and 

therefore, of its sovereignty.  

135 Second and in the alternative, the Tribunal should not order Respondent to repeal the 

amendment of Art. 4 LRE since it would create a disproportionate burden pursuant to 

Art. 35(b) ILC. A disproportionate burden applies,  

“where there is a grave disproportionality between the burden which restitution would 

impose on the responsible State and the benefit which would be gained, by…any victim 

of the breach.”
184

 

136 Here, specific performance imposes a significant burden on Respondent, while offering 

minimal benefits to Claimant. Forcing repeal of a parliamentary law would limit 

Respondent’s political independence and sovereignty. The adoption of laws is the core of 

the parliament’s work in a democracy like Barancasia
185

. It is the reason people elect 

members of the parliament. Interference in a democratic process by an investment 

tribunal’s award would put a heavy burden on Respondent.  
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137 In contrast, Claimant’s benefit is minimal. Through the repeal, Claimant presumably 

hopes to receive the old tariff of 0.44€/kWh. Claimant’s motivation is purely for a 

monetary benefit, which can be reached through damages. Thus, the benefit does not 

outweigh Respondent’s burden.  

138 In conclusion, the Tribunal should not order Respondent to repeal the amendment of 

Art. 4 LRE. 

1.2.2. SPECIFIC PERFORMANCE IS EXCLUDED FOR THE PAYMENT OF THE TARIFF RATE 

139 Claimant requests, in the alternative, that the Tribunal should order Respondent to 

reestablish the old tariff rate of 0.44€/kWh
186

 without adjusting the LRE. However, this 

too would cause a disproportionate burden under Art. 35(b) ILC. 

140 Again, the test is whether there is a disproportion between the investor’s interest and the 

burden for the state. Claimant wants money. To satisfy this interest, it is irrelevant 

whether Respondent changes the tariff rate or simply compensates Claimant with 

damages. For Respondent, in contrast, there is a significant difference. Whereas the 

financial burden would be the same, ordering the tariff change would interfere with 

Respondent’s administrative affairs.  

141 Specifically, it would undermine the BEA’s decision whether a new feed-in tariff is 

necessary to react to the financial difficulties in Barancasia. Consequently, a private 

institution would influence and jeopardize the agency’s politic and administrative 

independence. It would limit Respondent’s sovereignty in favor of Claimant’s capitalistic 

interests.  

142 Additionally, the guarantee to pay all of Claimant’s licensed projects with the old tariff 

rate would open the floodgates. Respondent would have to guarantee the tariff to all the 

investors that obtained licenses for their projects to avoid discrimination. However, this 

would negate the BEA’s ability to annually review the tariff rate, as established in the 

amendment of Art. 4 LRE
187

. 
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143 It should be one of the tribunal’s priorities to award Claimant’s reparation in the most 

reasonable way for both parties. Compensation would give Claimant its financial benefit 

and would respect Respondent’s sovereignty at the same time.  

144 In conclusion, the Tribunal should not order Respondent to reestablish the old tariff of 

0.44€/kWh 

1.2.3. SPECIFIC PERFORMANCE IS EXCLUDED FOR ALFA’S LICENSE 

145 Tribunal should not order Respondent to grant Claimant a license for Alfa. Again, this 

would constitute a disproportionate burden pursuant to Art. 35(b) ILC. 

146 Art. 5 LRE establishes that the BEA is responsible for granting licenses under the LRE.
188

 

As mentioned above, through specific performance, the Tribunal would influence and 

limit the BEA’s independence in its decision making. 

147 Regarding Alfa, Claimant would not gain any additional benefit through specific 

performance compared to compensation by damages. With Alfa’s license, Claimant 

expects to save and finance its project.
189

 Claimant can easily gain the money through 

damages, too. Thus, ordering Respondent to pay damages would not change Claimant’s 

benefit, but only Respondent’s burden. 

148 Like in Tecmed v. Mexico
190

 and Bahloul v. Tajikistan
191

, tribunals in international 

investment issues about the award of licenses do not order specific performance. 

Respondent may argue that in Goetz v. Burundi, the tribunal did so. Having a closer look 

at the decision reveals that the tribunal there did not order specific performance, but left 

the decision to Burundi whether it should grant a certificate (similar to the license here) or 

pay damages.
192

 Thus, the tribunal did not mandatorily order Burundi to do specific 

performance.
193

 Consequently, all the mentioned cases display the ineptitude of specific 

performance as a remedy in the issued situation. In conclusion, the Tribunal should not 

order Respondent to grant a license for Alfa.  
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149 In conclusion, the Tribunal should reject to order specific performance for the amendment 

of Art. 4 LRE, the changed tariff and Alfa, but compensate Claimant through damages. 

2. CLAIMANT’S CALCULATIONS OF DAMAGES ARE UNRELIABLE  

150 The Tribunal should find that Claimant’s damage calculations are inaccurate and that it 

can mitigate the damages it has sustained. The Tribunal should then limit the damage 

award to, at most, 104,402€ for past and future lost profits relating to Beta. 

151 In calculating the present value of future damages, the Tribunal should follow the 

discounted cash flow (“DCF”) analysis employed by both parties’ experts
194

. The 

discounted cash flow value is a 

“method within the income approach whereby the present value of future 

expected net cash flows is calculated using a discount rate.”
195

 

152 DCF analysis is “one of the most well accepted methods used for business valuations”
196

 

and is popular among both financial analysts
197

 and tribunals
198

. The DCF method is 

essentially a two-step calculation: first, determine future revenues (or “cash flows”); 

second, use a “discount rate” to calculate present value.
199

 The second step accounts for 

the old adage, “a dollar today is worth more than a dollar tomorrow”.
200

 

153 Here, Claimant errs in both steps. First, Claimant’s calculation of future damages is 

inaccurate (2.1.). Second, Claimant uses the wrong discount rate (2.2.). 

2.1. CLAIMANT’S CALCULATIONS OF FUTURE DAMAGES ARE NOT REASONABLE 

154 Claimant projected that until 2023 all its projects will be profitable.
201

 However, 

Claimant’s calculations of future lost profits are too speculative. To receive compensation 

for lost profits, the profits must be certain
202

—the investor must show a “well-established 
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history” of profitability.
203

 Tribunals consistently reject compensation for lost profits 

when investors cannot provide such a history.
204

 For example, awards like AAP v. Sri 

Lanka and Tecmed v. Mexico show that companies must prove a presence in the specific 

business market for a minimum of two or three years
205

 

155 Here, Claimant cannot show a history of profitability. While Claimant incorporated in 

2002, it only began operating in the solar energy market in 2010—and with mixed 

results.
206

 In 2010, it launched its first experiment with solar energy, Alfa.
207

 However, 

Alfa suffered huge construction problems and heavy losses.
208

 Claimant fundamentally 

miscalculated Alfa’s expense, capacity and profitability.
209

 It has never proven the facility 

to be profitable or sustainable. 

156 Claimant may argue that it proved its success with Beta, its first and only successful solar 

energy project, which became operational in 2011. However, Claimant’s data on Beta 

appears to be limited to 2011.
210

 Further, while Claimant’s expert projected projects Chi 

through Kopa would actually be completed by 2014,
211

 it has not presented any data 

regarding this. 

157 Even assuming Beta’s continued success, Claimant’s “well-established history” is only 

that one of two projects is not “operating at a heavy loss”
212

. This is not enough to justify 

Claimant’s projections for 74 projects (Alfa
213

, Beta
214

, 12 future projects
215

 and the 60 

aspired future investments
216

).  

158 Further, Claimant’s projections rely on two unfounded assumptions. First, that all of its 

projects will obtain licenses. This is far from certain, as the BEA has already rejected 

                                                 
203
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many applications.
217

 Additionally, Respondent might cease issuing licenses altogether if 

it meets the LRE’s renewable energy target.
218

 Second, that the technology and market 

will not substantially changed, as has already happened once during its brief operation of 

solar facilities.
219

  

159 The Tribunal should find that Claimant’s requested damages (for the past and for future 

lost profits) are unreasonable. Claimant’s calculations are inaccurate for: Alfa (1.1.1.), Chi 

through Kopa (1.1.2.) and the “future projects” (1.1.3.). Respondent does not contest the 

damages for Beta, only their present value. 

2.1.1. CLAIMANT’S PROJECTIONS OF ALFA’S LOST PROFITS ARE UNRELIABLE 

160 When opened, Alfa “operat[ed] at a heavy loss”.
220

 While it may have slightly improved 

its production, Claimant has not proved that its operation is profitable or even self-

sustaining. Thus, the Tribunal should find that Respondent is not liable for damages to 

Alfa. 

161 If the Tribunal finds that Respondent’s only unexcused breach of the BIT was denying 

Alfa’s license, Alfa would likely not be profitable. Assuming changing the tariff rate was 

permissible, Alfa would receive the initial tariff for only two years. However, at the 

current tariff of 0.15€/kW, Alfa would likely lose money. As Claimant admits, Alfa’s 

“heavy loss[es]” occurred with a tariff/kWh of almost 0.20€/kWh.
221

 While it improved 

slightly,
222

 Claimant has offered nothing more than scant projections
223

 to show that it will 

reach design capacity. 

162 Claimant’s expert states that Claimant “has seen” Alfa’s capacity improve at 2.2% per 

year and that it will reach 21% by 2013.
224

 However, the only evidence Claimant supplies 

for Alfa’s improvement is the “projected capacity” for 2011 was 14.3%.
225

 Even assuming 

Alfa’s capacity increased in 2011, Claimant has not proven whether this was a sustainable 
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progress or just a fluke. Further, even if Alfa improved 2.2% per year since 2010, 

Claimant’s expert is wrong to declare
226

 that it would reach 21% capacity in 2013. 

Instead, it would reach 16.5% in 2012 and 18.7% in 2013. This again shows that 

Claimant’s profitability projections for Alfa—and in general—are inaccurate.  

163 Thus, Claimant has not shown Alfa to be profitable or even sustainable. The Tribunal 

should find that Respondent is not liable for damages to a facility that cannot be shown to 

even support itself. Even if the Tribunal should find that Claimant has proven that Alfa is 

sustainable, it should limit damages to those at a proven capacity—at most 14.3%.  

2.1.2. THERE IS NO LOSS DUE TO THE PROJECTS CHI THROUGH KOPA IN DEVELOPING 

STAGE 

164 In 2012, Claimant obtained licenses to develop 12 more solar projects.
227

 These projects 

are still in developing stage and did not yet become operational.
228

  

165 Claimant, through its expert, considers two alternatives for compensation for these 12 

projects: First, wasted expenses. Second, as an alternative, lost profits if it can and does 

complete the projects. The Tribunal should follow Claimant’s first alternative because 

future investments are too uncertain to compensate (2.1.2.1.). However, Claimant’s expert 

ignores its ability to mitigate its damages by selling land and equipment (2.1.2.2.). 

2.1.2.1. CLAIMANT SHOULD BE COMPENSATED ONLY FOR ITS WASTED EXPENSES IN 

PROJECTS CHI THROUGH KOPA 

166 The Tribunal should follow Claimants first alternative to compensate for wasted expenses 

because future profits for the 12 projects are too uncertain. As explained above,
229

 the 

investor must show a proven record of profitability to show the certainty of future profits. 

167 The Tribunal in S.P.P. Limited v. Egypt denied lost profits because “the great majority of 

the work [on the project]… is still to be done”.
230

 Neither Claimant nor its expert provides 

any information about the current state of the 12 projects. This suggests that Claimant 

                                                 
226

 Kovič-Report, para.6. 
227

 Uncontested Facts, para.27. 
228

 P.O.2, para.26. 
229

 See section D.2.1. 
230

 S.P.P., paras.187 et seq. 



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

38 

may not be inclined to provide that information and/or that its expert is not well informed 

about its business. Neither alternatives speaks well for the accuracy of Claimant’s 

projections. Having not proven that the great majority of the work is completed, Claimant 

should not receive lost profits for these projects. 

168 Further, even the experiences with Alfa and Beta may not be entirely helpful for the 

projects Chi through Kopa. The latter will use a new solar technology and should be 

constructed under a different building concept (a clustered solar farm concept).
231

 Thus, 

Claimant cannot benefit from their construction process. 

169 Thus, with projects Chi through Kopa, Claimant is investing in a new solar technology. 

Claimant’s last investment in a solar technology previous attempts at operating a facility 

with new investment profitability for new technology projects. It is reasonable to compare 

them to its projections and construction cost calculations concerning Alfa. Claimant lost 

control over the construction costs, resulting in an overrun of more than 52% of the 

estimated project costs.
232

 Further, it only reached 58% of its designed operating 

capacity.
233

 Thus, it is implausible that Claimant completes the 12 projects under the new 

technology without problems. Claimant could not meet its expectations for Alfa at all. 

These huge projection mistakes show that Claimant’s expectations for projects—

specifically those built with new technology— are not accurate. Therefore, it is likely that 

its profitability projections for projects Chi through Kopa will show the same lack of 

accuracy as Alfa’s projections.  

170 Thus, Claimant’s profits for the projects Chi through Kopa are not certain enough to 

compensate. 

2.1.2.2. CLAIMANT’S EXPENSES IN PROJECTS CHI THROUGH KOPA ARE NOT 

WASTED BECAUSE CLAIMANT CAN RESELL THEM 

171 If the Tribunal decides to follow Claimant’s first alternative—to compensate wasted 

expenses—it should find that Claimant must mitigate losses. Without explanation, 
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Claimant’s expert’s calculations assume that the land and equipment for the 12 solar 

projects are worthless.
234

  

172 Claimant has not provided evidence for any loss in the value of its investments. In fact, 

the record indicates that its land is prime solar land and actually worth 10% more than 

when Claimant bought it.
235

 Having not demonstrated that anything was wasted, Claimant 

should not be able to recover for “wasted investments”. 

2.1.3. CLAIMANT’S ASPIRATIONS FOR FUTURE INVESTMENTS ARE NOT SPECIFIC 

ENOUGH TO JUSTIFY A REQUEST FOR DAMAGES 

173 The Tribunal should find that Claimant’s future aspirations are not certain enough to 

suffer damages. Claimant states that it planned to develop several solar projects in the 

future and that these projects will suffer reduced revenues as a result of the changed 

tariff.
236

  

174 As shown above,
237

 to prove reasonable certainty of future profits, “the great majority of 

the work [on the project]… [has] to be done”
238

. Therefore, it is no surprise that tribunals 

consistently decline requests for compensation for lost profits, if no investment regarding 

a project has been made.
239

  

175 In fact, for the aspired “future projects” that follow the already licensed 12 projects, 

nothing aside from the aspiration to build them exists. Claimant did not buy land or 

equipment or even developed a business plan. Further, no studies have been performed 

how profitable these projects will be. Additionally, Claimant did not invest money and not 

applied for licenses yet. Thus, virtually all of the work is still to be done. 

176 Therefore, the future aspirations are too uncertain and Claimant cannot request damages 

for them.  

                                                 
234

 Priemo-Report, para.11; Kovič-Report, para.9. 
235

 P.O.2, para.29. 
236

 Ibid., para.28; Kovič-Report, para.11. 
237

 See section D.2.1. 
238

 S.P.P., para.187 et seq. 
239

 Himpurnia, para.330; Micula, para.995.  



MEMORIAL FOR RESPONDENT GOLUNSKY 

  

40 

2.2. THE TRIBUNAL SHOULD CALCULATE THE AMOUNT OF NET PRESENT VALUE BY COST 

OF EQUITY  

177 Both experts use the DCF method to calculate damages.
240

 In calculating DCF, the future 

revenue must be discounted at an appropriate discount rate. However, the two experts 

disagree about which discount rate is appropriate.
241

 There are two common rates: Cost of 

Equity (“CoE”) and Weighted Average Cost of Capital (“WACC”). The Tribunal should 

follow Respondent’s expert and use CoE (12%). 

178 CoE is the rate of return shareholders expect on their investments—that is, the rate an 

investor could have earned investing the same amount of money with equal risk into 

different investment.
242

 WACC (here 8%) is the average rate of return a company expects 

to satisfy all its investors—credit and debt investors. It attempts to balance CoE and Cost 

of Debt (“CoD”) with a calculation that reflects the proportion of each. CoD is the 

effective rate a company must pay to borrow money.
243

  

179 While WACC may be used more often
244

, it is not the best method here for two reasons:  

180 First, using WACC requires an unjustified assumption that the ratio of debt-to-equity will 

remain roughly the same.
245

 Again, WACC attempts to balance both the current CoE and 

CoD. However, this creates a problem: if Claimant’s ratio of debt-to-equity shifts over 

time, its WACC will shift.
246
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181 Second, Claimant’s expert made a fundamental mistake in the calculation of the present 

value of “future developments”. To clarify this argument, see the following table, based 

on data from the record:
247

 

“Future developments” 2017  

Revenue  €509,937   

- Expenditures – € 267,155  

Operational Cash Flow *  €242,782  * For use with WACC
248

 

 - Financing costs – € 106,714  

Pre-Tax Cash Flow  €136,068   

 - Income taxes – € 87,512  

Net Cash Flow to (From) Equity  €48,556  
* Figure for use with CoE

249
 and 

what Claimant’s expert uses 

 

182 As Claimant advocates WACC as the discount rate, it must discount the operational cash 

flow.
250

 This is revenue minus expenses “before [subtracting] interest and debt 

repayments”
251

. Instead, Claimant’s expert discounted the net cash flow to equity
252

 

(“cash flows from operations, minus interest and debt repayments”)253. This is wrong.
254

  

183 Overall, the damages arising from the amendment of Art. 4 LRE and the change of the 

feed-in tariff amount as follows: 

 for Alfa there are no damages at all; 

 for Beta, the amount of 104,402€; 

 for the projects Chi through Kopa,  
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- if Claimant stops the development, no damages at all;  

- if Claimant continues the development but future profits are uncertain, no 

damages at all; 

- if the Tribunal finds that development continues and future damages are 

certain, 1,238,697€; 

 for the future aspirations, no damages at all. 

184 This totals to the amount of 104,402€, if Claimant stops the development of the 12 

projects. Only if the Tribunal finds that Claimant’s future profits concerning the 12 

projects are certain, the amount of damages totals to 1,343,099€. 

185 In conclusion, the Tribunal should not grant specific performance. Further, it should find 

that Claimants future profits are not certain enough to support its request for damages. 

Alternatively, if the Tribunal were to see Claimant’s profits specific enough, it should 

discount the future profits by Cost of Equity.  
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E. PRAYER FOR RELIEF 

For all the reasons set out above, Respondent respectfully requests the Tribunal to find: 

a) that it has no jurisdiction because: 

-  the BIT was terminated or superseded through the accession to the EU  

- in any event, it lacks jurisdiction for claims raising after August 2013 

b) that Respondent did not breach any of the BIT’s provisions 

c) that Respondent’s actions were excused under both Art. 11 BIT and Art. 25 ILC 

d) that it should not order specific performance for: 

- repealing the amendment of Art. 4 LRE 

- reestablishing the old feed-in tariff of 0.44€/kWh 

- granting a license for Alfa 

e) that Claimant’s calculations of damages are inappropriate and that Respondent 

should—at a maximum—pay 104,402€ damages. 

 

Respectfully submitted on 26 September 2015 by 

   /s/   

Team Alias Golunsky 

 

 

 


