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STATEMENT OF FACTS 

 
Involved Parties 

 

1. The Claimant, Vasiuki LLC (“Vasiuki”) is a corporation engaged in the development, 

construction and operation of renewable energy facilities incorporated under the laws 

of the Federal Republic of Cogitatia (“Cogitatia”). 

2. The Respondent is the Republic of Barancasia (“Barancasia”). 

 

Transaction Summary 

 

http://www.un.org/law/ilc/index.htm
http://unctad.org/en/Docs/unctaddiaeia2011d5_en.pdf
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3. On 31 December 1998, Barancasia and the Federal Republic of Cogitatia 

(“Cogitatia”) concluded an Agreement for the Promotion and Reciprocal Protection of 

Investments (“BIT”). 

4. In 2002, Claimant was incorporated under the laws of Cogitatia. 

5. On 1 August 2002, the relevant procedure for bringing the BIT into force was 

fulfilled. 

6. On 1 May 2004, Barancasia and Cogitatia joined the European Union (“EU”) and, 

after this, Barancasia reviewed its intra-EU BITs and concluded they had become 

obsolete. 

7. In late 2006, Claimant began operating its own wind farm properties after years of 

focusing only on small gas turbine and wind turbine installations. 

8. On 15 November 2006, Barancasia’s Prime Minister publicly confirmed that 

Barancasia had the intention to terminate its intra-EU BITs. On 11 December 2006, 

Barancasia formally resolved to terminate its intra-EU BITs. 

9. Since 2007, Barancasia has endeavored to meet ambitious EU climate and energy 

targets1, which have coincided with worries over energy supplies.  

10. In the same year, Claimant began monitoring the Barancasian legislative process and 

researching photovoltaic solar vendors, technologies and suitable land plots in 

Barancasia. 

11. On 29 June 2007, Barancasia notified Cogitatia of its intention to immediately 

terminate the BIT effective as of June 30, 2008. 

12. On 28 September 2007, the Minister of Foreign Affairs of Cogitatia replied to 

Barancasia’s notification confirming its receipt. 

13. On 28 November 2008, Barancasia removed the BIT from its Ministry of Finance 

website, particularly, the section of the website listing valid and binding international 

agreements. 

14. In May 2009, Claimant made its first attempt to develop solar energy products and 

decided to launch an experimental solar project called “Alfa”, which became 

operational on 1 January 2010 even though it was operating at a heavy loss due to 

defects in installation, delays and huge budget overruns. 

15. On 1 May 2010, Barancasia adopted the Law on Renewable Energy (“LRE”), which 

was implemented through the Regulation on the Support of Photovoltaic Sector 
                                                 
1 http://ec.europa.eu/clima/policies/package/index_en.htm 
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(“Photovoltaic Support Regulation”) and was aimed at subsidizing the renewable 

energy market by means of feed-in tariffs. 

16. On 1 July 2010, the national regulator responsible for calculating the feed-in tariffs, 

the Barancasian Energy Authority (“BEA”), publicly announced the fixed 0.44 

EUR/kWh feed-in tariff, which would apply for twelve years as of the time of 

issuance. 

17. Between 1 July 2010 and 30 January 2011, Claimant made investments of its own and 

borrowed money for a second project called “Beta”. 

18. On 25 August 2010, the BEA denied Claimant’s request for a license for its toxic Alfa 

project because the purpose of the LRE was to provide incentives only for subsequent 

photovoltaic projects. 

19. On the same date, Claimant obtained a license for the Beta project. 

20. On 21 November 2010, a Barancasian official publicly declared that Barancasia had 

tried to contact Cogitatia several times in order to confirm the termination of the BIT, 

but had had no official response from Cogitatia. 

21. In 2011, a ground-breaking technology was developed making solar panels 

substantially cheaper to manufacture and dramatically reducing the costs of 

development, causing the profitability of investments made under the 0.44 EUR/kWh 

and the number of applications for licenses to soar overwhelmingly. 

22. On 1 September 2011, Claimant once again borrowed substantial sums of money to 

make investments with the intention to launch 12 more photovoltaic projects using the 

cheaper technology. 

23. As of 2012, the LRE created a “solar bubble”. 

24. Between February and May 2012, Barancasian officials publicly stated that the whole 

renewable energy support scheme was unsustainable. 

25. On 5 May 2012, the Prime Minister of Barancasia publicly stated that all of 

Barancasia’s intra-EU BITs had been terminated. There was no response or 

commentary by Cogitatia on the statement. 

26. On June 2012 outraged teachers organized national strikes demanding an increase in 

salaries and educational funding on the argument that they deserved better treatment 

than solar panels, what enjoyed overwhelming public support. 

27. On 1 July 2012, Claimant obtained licenses for the 12 other projects. 
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28. On 3 January 2012, after having gone through all the established legal steps and 

consulting with the relevant stakeholders, both national and foreign, Barancasia 

adopted an amendment to Art. 4 of the LRE that provided for the annual adjustment 

of feed-in tariffs taking into account the costs of the best available technology. 

29. Subsequently to the adoption of the amendment, the BEA calculated and announced 

the new fixed feed-in tariffs on 0.15 EUR/kWh applicable with retroactive effect as of 

1 January 2013.  

30. On 20 April 2014, Claimant notified Barancasia’s authorities of its dispute with 

Barancasia and of Claimant’s intention to pursue legal remedies under the BIT if the 

dispute was not resolved amicably to Claimant’s satisfaction. 

31. On 2 November 2014, Claimant submitted its Request for Arbitration.
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ARGUMENTS ON JURISDICTION 

 

Issue 1: The Tribunal Does Not Have Jurisdiction over the Dispute Concerning 
Claimant’s Photovoltaic Projects under the Barancasia- Cogitatia BIT and the 
Claims Asserted are Not Admissible 

 
1. The Tribunal does not have jurisdiction to decide on the merits of the claim because 

(i) Respondent lawfully denounced the BIT by means of its notification of 29 June 

2007, and, in the alternative, Cogitatia has acquiesced to the denunciation of the BIT. 

Moreover, the claims asserted are not admissible since the BIT is no longer applicable 

because (i) the Contracting Parties have selected Art. 307(1) TEC as the conflict rule 

which governs the relation between the BIT and EU law and (ii) Art. 30 VCLT also 

leads to the inapplicability of the BIT.  

 

I. The provisions of the BIT are not effective over Claimant’s investments 

 
2. The LCIA Tribunal does not have jurisdiction pursuant to Art. 8 of the BIT and the 

claims asserted are not admissible since the Treaty is no longer in force and even if it 

were its provisions would not be applicable (Issue 1.II). 

3. Respondent is not bound by the procedural and substantive guarantees of the BIT 

since (A) the BIT was terminated according to the notification sent by Barancasia in 

29 June 2007 2  and, in the alternative, (B) Cogitatia’s conduct amounts to 

acquiescence under public international law principles. 

 

A. The BIT was terminated according to its Article 13 

 
4. As most international investment agreements, the BIT has a provision concerning its 

termination according to which an initial term that can be extended, either expressly 

                                                 
2 Annex No 7.1 
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or tacitly, is determined. In order to enable the Contracting Parties to keep their 

options open, such clause is comprehensive and flexible.3 

5. Pursuant to Art. 42 of the VCLT the denunciation of a treaty “may take place only as 

a result of the application of the provision of the treaty or of the present Convention”. 

Furthermore, Art. 54 of the VCLT determines that a party may only withdraw from a 

treaty in conformity with the provisions of such treaty or by consent of the parties.  

6. Therefore, the denunciation of the BIT must conform to the terms of Art. 13(2), which 

establishes that: 

“This Agreement shall remain in force for a period of ten years. 
Thereafter, it shall remain in force until the expiration of a twelve month 
period from the date either Contracting Party notifies the other in writing 
of its intention to terminate the Agreement.” 

7. Such clause does not make clear when notice of termination may be given since the 

placing of “thereafter” after “period of ten years” might imply that it can be given 

only after ten years have elapsed. However, due to the unclear wording of the 

provision, one might argue that the notice may also be given at any time before the 

end of the ten-year period. 

8. Therefore, it is Respondent’s contention that Art. 13(2) authorized it to denounce the 

BIT on 29 June 2007, notwithstanding the fact that ten years had not yet elapsed from 

the date the Treaty was brought into force. 

 

B. In the alternative, Cogitatia acquiesced to the termination of the BIT 

 
9. Since late 2006, Barancasia has constantly announced its intention to terminate its 

Intra-EU BITs. In light of such fact, Respondent argues that Cogitatia’s inaction when 

faced by a situation constituting a threat to its rights amounts to acquiescence under 

public international law. 

10. Acquiescence is a negative concept which relates to tacit agreement or consent. 

According to one commentator4: 

                                                 
3 Aust, p. 3 
4 MacGibbon, p. 1 
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“Acquiescence thus takes the form of silence or absence of protest in 
circumstances which generally call for positive reaction signifying an 
objection.” 

11. Thus, pursuant to Brownlie, the requirements for acquiescence include: (i) the 

notoriety of the facts; (ii) their prolonged tolerance by the State whose interests are 

specially affected; and (iii) general toleration by the international community5. 

12. Several public statements were made by Barancasian authorities with respect to its 

intention to terminate the Barancasia-Cogitatia BIT. On 15 November 2006, 

Barancasia’s Prime Minister stated in an interview granted to the Barancasia Times 

that Barancasia would take the appropriate steps to terminate all of its effective intra-

EU BITs 6 . Following that announcement, Barancasia notified Cogitatia of its 

intention to immediately terminate the BIT on 29 June 20077. 

13. Cogitatia replied to Respondent’s notification on 28 September 2007 confirming its 

receipt8 and, in spite of Barancasia’s efforts to contact Cogitatia’s representatives9, it 

has given no official response since then. Further, Cogitatia remained silent10 even 

after the Prime Minister of Barancasia publicly stated that Barancasia had 

successfully terminated all of its intra-EU BITs11. 

14. Therefore, considering (i) the widespread notoriety of Barancasia’s intention to 

terminate its intra-EU BITs, (ii) Cogitatia’s inaction during a period that exceeded 

eight years (counted from the date on which the Ministry of Foreign Affairs of 

Cogitatia received Barancasia’s notification), and (iii) the fact that no State has 

challenged the termination of its BIT with Barancasia, the Tribunal should find that 

the Barancasia-Cogitatia BIT is not effective over Claimant’s investments. 

II. The accession of both Cogitatia and Barancasia to the European Union led to 
the inapplicability of the BIT 

 
15. Respondent submits that this Tribunal lacks jurisdiction and that Claimant’s claims 

are inadmissible because the BIT is no longer applicable to disputes in connection 

                                                 
5 Brownlie’s Principles, p. 419 
6 Annex No 5 
7 Annex No 7.1 
8 Annex No 7.2 
9 Barancasia Financial Times, 22 February 2011, Section C, p.3  
10 Statement of Uncontested Facts, para. 31 
11 Annex No 8 
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with investments of an investor of either Contracting Party in the territory of the other 

Contracting Party as of the accession of both Cogitatia and Barancasia to the EU 

under either (A) the TEC, or (B) the rules set forth under the VCLT, of which both 

Contracting States are parties12. 

 

A. The Contracting Parties expressed their intention with respect to the 

inapplicability of the BIT when they acceded to the EU  

 
16. It is Respondent’s submission that the Contracting Parties have expressed their 

authoritative intention regarding the submission of the BIT to EU Law when they 

joined the European Union on 1 May 2004 13 . As a result of Cogitatia and 

Barancasia’s accession to the EU, EU law’s conflict rules control and consequently 

lead to the inapplicability of the BIT.  

17. Art. 307(1) of the TEC provides that: 

“The rights and obligations arising from agreements concluded before 1 
January 1958 or, for acceding States, before the date of their accession, 
between one or more Member States on the one hand, and one or more 
third countries on the other, shall not be affected by the provisions of this 
Treaty.” 

18. Although this provision does not expressly regulate the status of pre-accession 

agreements between EU Member States, according to the consolidated jurisprudence 

of the ECJ the pacta sunt servanda guarantee established therein does not apply to 

such treaties. The ECJ has stated this point unequivocally in the case Commission v. 

Italy, on which it determined that the TEC takes precedence over agreements 

concluded between Member States before its entry into force14. 

19. Hence, Art. 307(1) TEC represents an example of a subordination clause in the sense 

of Art. 30(2) VCLT, which establishes that “when a treaty specifies that it is subject 

to (…) an earlier or later treaty, the provisions of that other treaty prevail.”15  

                                                 
12 Vasiuki LLC v. Republic of Barancasia, LCIA Arbitration No 00/2014, Procedural Order No 2, para. 
5 [hereinafter Procedural Order No 2] 
13 Statement of Uncontested Facts, para. 5 
14 Commission v. Italy, p. 10; Matteucci, para. 22;  
15 Manzini, p. 782 



 

Team Alias: Hackworth 

 5 

20. The Tribunal in Electrabel reached the same conclusion. According to Electrabel, 

Art. 307 precludes inconsistent pre-existing treaty rights of EU Member States and 

their own nationals against other EU Member States16. Pursuant to that Tribunal, Art. 

307 should be interpreted in such a way as to grant prevalence to EU law in case of 

inconsistencies with another earlier treaty, causing the non-survival of rights under 

this latter treaty upon accession of its contracting parties to the EU17.  

21. That Tribunal went on to decide that Art. 307(1) TEC did not apply because there was 

no inconsistency between the applicable multilateral investment agreement on which 

it grounded its jurisdiction and EU law18. However, the circumstances surrounding 

such ruling were materially different from he ones present in the instant dispute.  

22. As remarked by the Electrabel Tribunal itself, the dispute that it was called upon to 

settle was different from all other intra-EU BIT cases, since the Claimant advanced all 

its claims under the ECT, a treaty to which the EU was and remains a Contracting 

Party19. Conversely, the present dispute was caused by alleged violations of a bilateral 

investment agreement between Barancasia and Cogitatia. Therefore, Electrabel’s 

conclusions with regard to inconsistencies are not to the point, although they are all 

but natural, as the EU is a party to the ECT. 

23. Rather, Respondent contends that this Tribunal should follow the understanding set 

forth in the Matteucci v. Belgium case.  

24. In Matteucci, the ECJ had to deal with the problem of whether or not the right to 

equality of treatment could also be relied on by a Community national in connection 

with the award of benefits pursuant to a bilateral agreement between two Member 

States which limited eligibility for such benefits to nationals of those two States20. 

The ECJ went on to decide that the limitation provided by the treaty violated the 

principle of equality of treatment and that the benefits granted by the agreement 

should be extended to all Community nationals who wished to claim such rights21.  

25. The ECJ ruled that the application of EU law cannot be precluded on the ground that 

it would affect the implementation of a bilateral agreement between two Member 

                                                 
16 Electrabel, para. 4.189 
17 Electrabel, para. 4.182-4.183 
18 Electrabel, para. 4. 146 
19 Electrabel, para. 4.11 
20 Matteucci v. Belgium, para. 12 
21 Matteucci v. Belgium, para. 23 
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Sates22. Under that decision, “legitimate objectives of bilateral cooperation” - as 

argued by the French Government in support of Belgium - may be frustrated 

whenever they jeopardize the right of EU nationals to equal treatment23.  

26. The same argument applies to intra-EU arbitration in regards to BITs. The procedural 

guarantee of international arbitration provided by the BIT violates the fundamental 

principle of non-discrimination under EU law as such arbitration implies unequal 

treatment of investors among Member States in full-fledged opposition to the terms of 

Art. 12 TEC, which determines that: 

“Within the scope of application of this Treaty, and without prejudice to 
any special provisions contained therein, any discrimination on grounds 
of nationality shall be prohibited [emphasis added].” 

27. Two arguments have been raised in favor of the position according to which 

arbitration under the BIT would not be in conflict with EU law. However, such 

position cannot be upheld. 

28. First, one commentator’s argument that the decision in Matteucci is not to the point as 

it related to the free movement of persons, as opposed to cross-border investment24, is 

not convincing because the relevance of the ECJ decision does not stem from its 

specific subject, but rather from the finding that bilateral relations between Member 

States cannot impinge upon fundamental principles of EU law. 

29. Second, the solution to this problem granted by international tribunals is 

unsatisfactory. Pursuant to such decisions, there is no reason why the host State could 

not accord to investors of all other EU Member States the same rights accorded to 

Cogitatia investors under the BIT in the event those investors sought to claim such 

rights25.  

30. This solution ignores the fact that the ECJ made clear that Member States cannot 

circumvent its jurisdiction by using international arbitral tribunals26 and that the EC 

has repeatedly stated its concern about arbitration risks and discriminatory treatment 

of investors27, reaching the conclusion that BITs between EU Member States do not 

                                                 
22 Matteucci v. Belgium, para. 14; Exportur, para. 8 
23 Matteucci v. Belgium, para. 14 
24 Soderlund, p. 465 
25 Eastern Sugar v. Czech Republic, para. 170; Eureko v. Slovakia, para. 267 
26 MOX Plant Case, para. 169; Lavranos, p. 10 
27 EFC Report, para. 15 
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comply with EU law28. Moreover, because BITs are drafted to address a specific 

circumstance, i.e. that of an investor of one State locating assets in the territory of 

another State29, to extend the protection they afford to investors of an indefinite 

number of States would render their object and purpose meaningless. Thus, in 

practical terms, the answer to the problem of discrimination arising out of the 

application of arbitration clauses contained in BITs given by these tribunals is moot. 

31. Hence, when the Contracting Parties acceded to the EU, they expressed their intention 

to subordinate the application of the BIT to EU law. Contrary to similar cases30, 

Claimant cannot allege that it made investment in reliance to Barancasia’s promise to 

arbitrate since it must or should had been aware of the interpretation of Art. 307(1) 

TEC by the ECJ, as such interpretation is part of the acquis communautaire which 

acceding States had to accept.31 

32. Therefore, in light of the inclusion in the TEC of a subordination clause which 

proclaims that treaty priority over the BIT, confirming the absence of any contrary 

intention of the Contracting Parties to submit disputes to the dispute settlement 

mechanism under their bilateral agreement32, Respondent submits that this Tribunal 

does not have jurisdiction over the claims forwarded by Claimant. 

 

B. The BIT and EU law are incompatible  

 
33. Respondent concedes that Art. 59 VCLT relating to the termination of the operation 

of a treaty implied by conclusion of a later treaty does not apply to the present case. It 

agrees with the written observations submitted by the EC in response to the Achmea 

(formerly Eureko) Tribunal’s invitation, which state that while the Commission 

believes there is no incompatibility within the meaning of Art. 59(1)(b) VCLT 

between the BIT in its entirety and EU law, there are some provisions “that raise 

fundamental questions regarding compatibility with EU law”, leading to the 

applicability of Art. 30(3) VCLT33.  

                                                 
28 EC Letter to Romania, fn. 27 
29 Vandevelde, p. 1 
30 Oostergetel, para. 95 
31 Eilmansberger, p. 426 
32 ILC 1966 Report pt. 1, p. 215 
33 Eureko v. Slovakia, paras. 192-193 



 

Team Alias: Hackworth 

 8 

34. Therefore, after having stated that it is not Respondent’s contention that the BIT was 

automatically terminated upon accession of both Contracting Parties to the EU, it is 

necessary to analyze whether or not particular provisions contained in the Treaty 

conflict with EU law and are thereupon inapplicable under customary international 

law. 

35. Art. 30 VCLT concerns the application of successive treaties relating to the same 

subject matter and only pertains to situations in which both treaties are in force and in 

operation, in other words, when the termination or suspension of the operation of the 

treaty has not occurred under Art. 59 VCLT34. Art. 30(3) determines that the “earlier 

treaty applies only to the extent that its provisions are compatible with those of the 

later treaty.” 

36. Therefore, for Art. 30 to apply two conditions must be fulfilled: (i) both treaties must 

relate to the same subject matter; and (ii) there must be an incompatibility. 

37. Respondent contends that the BIT and EU law cover the same subject matter for the 

purposes of Art. 30, despite the fact that the “same subject-matter” test under Art. 59 

VCLT is not fulfilled, as it provides for a different threshold since it does not relate to 

conflicts between specific provisions, but rather to conflicts between treaties as a 

whole35. 

38. According to one commentator, only few publicists of international repute state that 

the phrase “same subject-matter” must be construed strictly36. Rather, the relevant test 

would be to analyze whether the attempted application of two rules to one set of facts 

or actions would lead to incompatible results. In the event a specific course of action 

is such as to attract the application of two distinct treaties they clearly relate to the 

same subject matter37. 

39. Respondent submits that the Tribunal should follow the position sponsored by the 

ILC in its latest report on the fragmentation of international law, in which it is posited 

that: 

“[T]he test of whether two treaties deal with the ‘same subject matter’ is 
resolved through the assessment of whether the fulfilment of the 

                                                 
34 ILC 1966 Report pt. 1, p. 216 
35 Eureko v. Slovakia, para. 240 
36 Ramanujan, p. 176 
37 Ramanujan, p. 178 
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obligation under one treaty affects the fulfilment of the obligation of 
another [emphasis added].”38 

40. Under this criterion, the BIT and EU rules are competing legal frameworks addressing 

the same subject matter, namely the faculty of a party to invest assets on the territory 

of another State, and to freely dispose of the revenues. 

41. Hence, the conclusion reached by the Eastern Sugar Tribunal that EU law and the 

BIT would not cover the same subject matter due to the fact that the former only 

guarantees the right of investors from other EU Member States to invest in the host 

State on a par with this country’s nationals, whereas the latter provides for fair and 

equitable treatment during the investor’s investment in the host country 39 , is 

unconvincing for two reasons: (i) even though EU law lacks a FET clause, its 

elements are either explicitly recognized by the EU legal order or accepted by the 

ECJ40; and (ii) EU law regulates the free movement of capital, considered as pre-

investment, as well as the post-investment phase41. 

42. Moreover, particular provisions of the BIT are fundamentally inconsistent with EU 

law rules. 

43. Pursuant to the commentary of the third Special Rapporteur of the ILC, Sir Henry 

Waldock, to Draft Article 65 (now Art. 30) the source of the word “conflict” 

contained therein was Art. 103 of the UN Charter, in which the phrase used is 

“conflict between obligations”42. Therefore, the real point at issue with respect to Art. 

30 VCLT is the incompatibility of obligations assumed by a particular State in 

successive treaties43.  

44. Thus, for an inconsistency to be present it is sufficient that under a given factual 

situation the fulfillment of an obligation grounded on EU law be impaired or 

diminished by the application of the BIT 44 . Such incompatibilities are present 

between guarantees afforded by the BIT and the following EU law provisions: (i) Art. 

12 TEC; and (ii) Art. 207 TFEU. 

                                                 
38 ILC Report, p. 130, para. 254 
39 Eastern Sugar, paras. 161, 164 
40 Wierzbowski & Gubrynowicz, p. 549 
41 Barnard, pp. 531-555 
42 Third Report on the Law of Treaties, p. 36 
43 ILC 1966 Report pt. 2, p. 105, para. 28 
44 Eilmansberger, p. 422-423 



 

Team Alias: Hackworth 

 10 

45. First, with regard to (i), the reasons why the discriminatory element inherent in the 

BIT is in direct opposition to Art. 12 TEC have already been exposed in Issue 
1.II(A).  

46. Second, the EU has been granted an exclusive competence over matters relating to 

foreign direct investment as of 2009, under Art. 207 TFEU. It has been argued that 

this provision is not inconsistent with BITs since portfolio investment would lie 

beyond the EU’s exclusive competence, which would be confined to direct 

investment whereas BITs cover both types of investment45. However, this position 

cannot be upheld in the present case because the instant dispute involves direct 

investment. Further, in accordance to Reinisch, it is likely that, if called to rule on 

such issue, the ECJ would consider that Art. 207 is also applicable to portfolio 

investment46. 

47. Therefore, Respondent submits that this Tribunal does not have jurisdiction over the 

dispute and that the claims asserted by Vasiuki are not admissible because the BIT is 

not applicable by force of Art. 30(3) VCLT. 

48. Furthermore, it is necessary to state that this Tribunal is not bound by previous 

decisions47. Nonetheless, Respondent shares the opinion that the LCIA Tribunal must 

pay due consideration to earlier rulings of international tribunals in order to grant a 

decision which will contribute to the harmonious development of investment law and 

thereby meet the legitimate expectations of the community of states and investors 

towards certainty of the rule of law. However, the features of the present case 

distinguish it from all other intra-EU BIT cases.  

49. The Tribunals in Eastern Sugar, Binder, Micula and Oostergetel all faced disputes 

that predated the host State’s accession to the EU48. Therefore, all of them reached the 

obvious conclusion that there was no real conflict of treaties. Conversely, in our case, 

Respondent’s alleged violations of the BIT all took place after Barancasia and 

Cogitatia joined the EU, on 1 May 200449. 

                                                 
45 Shan & Zhang, p. 9 
46 Reinisch Article, pp. 24-25 
47 Kaufmann-Kohler; Commission 
48 Eastern Sugar, para. 176; Binder, para. 38; Micula, para. 319; Oostergetel, para. 89 
49 Statement of Uncontested Facts, para. 5 
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50. The Tribunal in Electrabel reasoned similarly. However, that Tribunal’s conclusion 

was grounded on the fact that the relevant treaty was the ECT, a multilateral 

agreement of which the EU is a contracting party50. 

51. Further, in Micula, Art. 74 of the Europe Agreement entered into by the host State 

(Romania) sought to promote cooperation between Romania and the EU Member 

States by particularly aiming at the conclusion by the Member States and Romania of 

agreements for the promotion and protection of investment. Thus, the Tribunal 

decided that there was no reason to assume that Sweden and Romania had any intent 

to defeat their obligations under the BIT, since such treaty was an integral part of 

Romania’s strategy to obtain accession.51  

52. Differences are also present in regard to the fact that in Eastern Sugar and Achmea, 

the relevant BITs were still listed as a treaty in force on the official websites of both 

contracting parties at the time such Tribunals were called upon to give judgment. Due 

to this, both Tribunals found that it was not the common intention of the contracting 

parties for EU law to supersede the BIT 52 . On the other hand, the Barancasia-

Cogitatia BIT has not been listed as a valid and binding international agreement in the 

relevant Barancasian official websites since 28 November 200853.  

53. Likewise, the Tribunal in Oostergetel ruled that the contracting parties to the relevant 

BIT had not intended EU law to supersede the investment treaty because none of 

them had made an effort to terminate or re-negotiate the BIT54. Whereas in the present 

case Respondent concluded that its intra-EU BITs had become obsolete right after 

accession 55  and publicly announced its intention to terminate such BITs on 15 

November 200656, successfully achieving this objective by May 201257. 

54. Finally, all intra-EU BIT cases related to disputes that predated the existence of the 

exclusive competence of the EU over foreign direct investment. Therefore, this issue 

was not a relevant concern for previous Tribunals. 

55. In conclusion, Respondent contends that the BIT and EU law cover the same subject 

matter and present material inconsistencies that prevent this Tribunal from upholding 

                                                 
50 Electrabel, para. 4.11 
51 Micula, paras. 324-326 
52 Eastern Sugar, para. 155; Eureko v. Slovakia, para. 100 
53 Statement of Unconstested Facts, para. 11 
54 Oostergetel, para. 84 
55 Statement of Unconstested Facts, para. 5 
56 Statement of Unconstested Facts, para. 6 
57 Statement of Unconstested Facts, para. 31 
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its jurisdiction. Moreover, since the specific set of facts surrounding the instant 

dispute is materially different from that faced by international investment tribunals in 

previous decisions, such rulings are all inapplicable. 
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ARGUMENTS ON MERITS 

 

Issue 2: Respondent’s Administrative and Regulatory Measures in Respect of the 

LRE Did Not Amount to a Breach of the Fair and Equitable Treatment 
Standard and of the Umbrella Clause under the BIT 

 

56. Respondent’s measures in respect of the LRE do not amount to a breach of Arts. 2(2) 

– the fair and equitable treatment standard - and 2(3) – the umbrella clause – of the 

BIT because (i) its conduct was neither unreasonable nor arbitrary and respected 

Claimant’s legitimate expectations, and since (ii) unilateral undertakings are not 

within the scope of the umbrella clause, nor does such clause apply in the event of 

insurmountable contingencies. 

 

I. The Tribunal must take EU law into account when deciding whether 
Respondent has violated the FET standard  

 

57. All claims forwarded by Claimant are grounded on the BIT and this LCIA arbitration 

is a dispute resolution mechanism governed by international law. However, according 

to one commentator, tribunals “should largely avoid resolving disputes without taking 

into consideration domestic law issues.”58 Hence, this Tribunal should take EU law 

into account both (i) as a body of rules of international law applicable in the relations 

between the Parties pursuant to Art. 31(3)(c) VCLT, and (ii) as part of the 

consideration of what would have constituted a breach of the BIT59. 

58. Several other tribunals have reached the same conclusion and applied domestic law to 

determine whether a treaty violation had taken place60. As stated by the Tribunal in 

Waste Management II, domestic law may become part of the incidental jurisdiction of 

investment treaty tribunals61. Therefore, as remarked in Tecmed, arbitral tribunals 

                                                 
58 Montt, p. 298 
59 Micula, para. 328 
60 Feldman, para. 88; Vivendi II, para. 101; Biwater Gauff, paras. 469-471; Vivendi III, para. 7.3.9 
61 Waste Management II, para. 73 
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“must consider such matters [grounds or motives of the measure at stake pursuant to 

domestic law] to determine if the Agreement [the BIT] was violated.”62 

59. Thus, even though this Tribunal was constituted under Art. 8 of the BIT and is called 

upon to apply international law, EU law must be considered as relevant in the 

establishment of a Treaty breach by Respondent.  

 

II. Respondent did not violate Claimant’s legitimate expectations  

 

60. The protection of investors’ legitimate expectations has been recurrently identified as 

a dominant element of the FET63. Therefore, Article 2(2) of the BIT demands the 

Respondent to treat foreigners in a way that does not frustrate the legitimate 

expectations they took into account to make investment64.  

61. When a host State’s conduct has created reasonable and justifiable expectations on the 

side of the investor to act in reliance on said conduct the host State has the obligation 

to honor those expectations65. However, the BIT cannot be construed so as to equate 

any breach by the host State of rules or regulations to which it is bound to a violation 

of international law66. The protection of investors’ expectations is conditioned by 

several requirements67. 

62. Expectations must be legitimate and reasonable so as not to impose obligations upon 

the host State that would be inappropriate and unrealistic. Legitimate expectations are 

those based in reality, experience and context 68 . Subjective motivations and 

considerations will only be under BIT protection if they rise to the level of legitimacy 

and reasonableness in light of the circumstances69.  

63. Although the Preamble mentions maintaining favorable conditions for investments, it 

would be unreasonable for Claimant to expect that legislation would not change in 

case contingencies arose. Further, the regulatory freedom of Respondent must be 

respected. 

                                                 
62 Tecmed, para. 120 
63 Saluka, para. 302 
64 Parkerings, para. 330 
65 Thunderbird, para.147 
66 Saluka, para. 442 
67 Montt, p. 359 
68 UNCTAD, p. 67 
69 Saluka, para. 304 
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64. It is in light of those views that Respondent submits that its actions have adhered to 

the legitimate expectations requirement and that the FET has not been breached. 

A. The investor must be aware of the general regulatory environment of the host 

State 

 

65. For expectations to be deemed legitimate it is necessary that the investor have a 

general awareness of the regulatory environment in which it is operating. It is the 

investor’s duty to perform an investigation before investing 70 . An investor must 

exercise its due diligence and anticipate that circumstances could change, structuring 

its investment accordingly71. 

66. So as to assess whether or not expectations were legitimate and reasonable at the time 

the investor made the investment this Tribunal must take into account all 

circumstances. Regard must be given not only to the legal and business environment 

at the time the investment was made but also to the political and socioeconomic 

conditions prevailing in the host State. 72 

67. ECJ’s case law in the Matteucci and Exportur rulings determines that obligations 

deriving from EU law shall not be precluded on the ground that it would affect the 

implementation of a bilateral agreement between two Member Sates (Issue 1.II(A), 
para. 25). 

68. Considering that ECJ decisions in such cases form part of the acquis communautaire 

to which acceding states had to accept73 (Issue 1.II(A), para. 31), Claimant could not 

have formed an enforceable legitimate expectation that Barancasia would not have to 

take appropriate measures in order to respect obligations imposed upon it by EU law, 

even in the event compliance with such obligations led to a breach of the BIT.  

69. Barancasia could not borrow the necessary amounts for the maintenance of the 

existing renewable energy support system and the guaranteed feed-in tariffs, because 

that would require it to exceed its EU-mandated borrowing limits for the relevant 

years74. By knowingly deciding to invest in Barancasia, despite being aware of the 

host state’s debt servicing obligations with the EU, Claimant took the risk for any 

                                                 
70 Lemire, para. 285 
71 Parkerings, para. 333 
72 Duke, para. 340 
73 Eilmansberger, p. 426 
74 Statement of Uncontested Facts, para. 30 
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possible alteration in regulation.  

70. Further, in light of the fact that the renewable energy support system was financed 

from the state budget, in case all applications for feed-in tariffs were approved, up to 

15% of state revenues would be diverted to finance solar feed-in tariffs, a higher share 

than public financial allocations to Barancasia’s educational system75.  

71. In sum, Claimant should have been aware of potential risk and should have exercised 

particular caution76. 

72. Although an obligation not to tamper with the stability of the framework for 

investment may be inferred from the FET standard, it would be unreasonable for 

Claimant to expect that legislation would not change in case contingencies arose. To 

imply the existence of such an obligation to the stability of the legal and regulatory 

regime would be contrary to an effective interpretation of the BIT77.  

73. Therefore, Claimant should have been aware that since Barancasia was faced with 

widespread national strikes by outraged teachers78 and imminent default of its debt 

obligations under the EU, it would take the necessary measures to remedy such a 

grave economic and social scenario. Moreover, considering that the chosen course of 

action was neither arbitrary nor unreasonable, it cannot be sustained that the 

amendment to Art. 4 of the LRE has violated the FET.  

 

B. Investor’s expectations must be balanced against legitimate regulatory action 

 
74. The determination of a violation of the FET requires that the legitimate and 

reasonable expectations of the Claimant be balanced against Respondent’s legitimate 

regulatory interests 79 . A breach of Art. 2(2) can only be established after the 

consideration of Barancasia’s sovereign right to pass legislation and to adopt 

decisions for the protection of its public interests80.  

75. Alterations in regulation are an aspect of the normal operation of legal and policy 

                                                 
75 Statement of Uncontested Facts, para. 29 
76 Thunderbird, para. 164 
77 Continental Casualty, para. 258 
78 Statement of Uncontested Facts, para. 32 
79 Saluka, para. 306 
80 Lemire, para. 285 
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processes. 81  Expectations of an investor that any adverse change in the legal or 

business framework of the host State would undermine assurances of predictability 

and stability are not under BIT protection. It cannot be upheld that the BIT determines 

that the legal regime in force at the time the investor made investment is subject to a 

guarantee of general stabilization82.  

76. The appropriateness of the conduct of the host State must be assessed in consideration 

to the proportionality between the investor’s legitimate expectations and the 

preservation of regulatory flexibility. The damage suffered by the investor must be 

proportionate to the underlying policy of the host State’s measure.83 

77. In order for it to be legitimate the expectation of the investor must outweigh the 

public interest84. The condition of the host State’s economy and the reasonableness of 

the alterations in the legal framework must also be taken into account85. Further, the 

cost-benefit analysis required by a test of proportionality must be undertaken with due 

deference to the host State’s definition of its public policy and of the interests of 

society as a whole86.  

78. It cannot be sustained that Respondent’s measure caused disproportionate damage to 

Claimant in comparison to its legitimate expectations as Vasiuki is a new and 

inexperienced company compared to other foreign investors that have obtained 

licenses, which are mostly large international companies with extensive experience in 

solar energy and which operate projects of much greater scale87. Further, Claimant’s 

share in Barancasia’s renewable energy market is very small88.  

79. Most importantly, in spite of the enactment of the amendment, Vasiuki is still able to 

make a profit, since it can sell the energy it produces to entities other than the State89. 

A consequence of that is the fact that Claimant has continued with its plans regarding 

the 12 solar projects90.  

80. Therefore, the LCIA Tribunal should find that the measures taken by Respondent 

were reasonable given the circumstances and that Claimant’s legitimate expectations 
                                                 
81 UNCTAD, p. 67 
82 Total, para. 120 
83 Montt, p. 356 
84 Montt, p. 364 
85 Total, para. 123 
86 Tecmed, para. 122 
87 Procedural Order No 2, para. 13 
88 Procedural Order No 3, para. 18 
89 Procedural Order No 3, para. 10 
90 Procedural Order No 2, para. 26 
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neither outweigh the public interest nor have they been disproportionately affected by 

the amendment. 

81. Moreover, the protection of foreign investments under the BIT is inserted within a 

wider purpose as set by the Preamble, which is the stimulation of the economic 

development of the Contracting Parties. Therefore, preferential treatment of 

foreigners must be balanced against the right of the Respondent to regulate and adopt 

measures deemed necessary for the protection of its essential security interests.91  

82. The only prohibition set by Article 2(2) is for the host State not to act unfairly, 

unreasonably or inequitably in the exercise of its regulatory power92.  

83. Respondent respected investors’ legitimate profitability expectations because, 

although the amendment of Art. 4 LRE replaced the previous version completely93, 

the new tariff was calculated in such a way as to allow energy companies to obtain the 

same annual average return rate on their investment of at least 8% as originally 

assumed under the first version of the LRE94. Hence, by taking into account “the costs 

of the best available technology”95, Respondent’s amendment to Art. 4 LRE only 

adjusted the guaranteed feed-in tariffs to the new scenario96 in which the ground-

breaking 2011 technology made solar panels substantially cheaper to manufacture and 

dramatically reduced the costs of development97. 

84. Thus, since Claimant’s expectations were merely upset as opposed to destroyed, this 

Tribunal must rule that the Respondent has accorded fair and equitable treatment to 

the Claimant. 

 

III. Respondent’s conduct was not arbitrary  

 
85. The prohibition of manifest arbitrariness is deemed to be an element of the FET98. 

Arbitrariness may either relate to the motivations and purposes behind decision-

                                                 
91 Lemire, para. 273 
92 Parkerings, para. 332 
93 Procedural Order No 3, para. 8 
94 Procedural Order No 2, para. 27 
95 Annex No 4 
96 Procedural Order No 2, para. 27 
97 Statement of Uncontested Facts, para. 25 
98 UNCTAD, p. 78; Dolzer Article, p. 31; Montt, p. 295; CMS, para. 290 
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making99 or to conduct that constitutes a willful disregard of due process of law100. 

86. Black’s Law Dictionary, an accepted source of definition by the ICJ 101 , defines 

“arbitrary” as something “not supported by fair, solid, and substantial cause, and 

without reason given”. Whereas the ICJ has ruled that arbitrariness is “[…] something 

opposed to the rule of law […] It is a wllful disregard of due process of law, and act 

which shocks, or at least surprises, a sense of judicial propriety”102. 

87. Claimant states that Respondent’s amendment to Art. 4 of the LRE was unreasonable 

since discretionary. However, Claimant’s objections do not withstand scrutiny, as the 

amendment to the LRE served a legitimate purpose and as Respondent’s legislative 

measures were taken legally, transparently and in good faith. 

A. The LRE served a legitimate purpose and was implemented according to a 

proper means-ends relationship  

 

88. The conduct of the State will be arbitrary whenever it inflicts damage on the investor 

without a rational explanation. A measure will be arbitrary if it inflicts damage on the 

investor with no legitimate purpose, or if it is based on discretion, prejudice, personal 

preference or domestic politics. A measure would also be arbitrary if it does not 

reflect the reasons put forward by the decision maker.103  

89. The test to determine whether or not a particular action is arbitrary requires that 

regulatory measures be pursued only for the sake of the public interest and that such 

measures bear a proper means-ends relationship with its underlying policy 

justification.104 

90. First, the characterization by the State of regulatory measures as in the service of the 

public interest must withstand the control of the Tribunal. The Tribunal must assess if 

a rationale or justification has been put forward to support the affirmation of the 

measure over investor’s interests.  

91. Second, in the event it be found that a justification has been proposed, the Tribunal 

must assess whether or not the public interests invoked are indeed being pursued by 

                                                 
99 Schreuer Article, p 75 
100 UNCTAD, p. 79 
101 Qatar v. Bahrain Dissenting Opinion, p. 61 
102 ELSI, para. 125 
103 Schreuer Article, pp. 75-76; Dolzer Article, p. 31; Lemire, para. 262 
104 Montt, p. 351; Heiskanen, p. 104 
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the concrete measures. The governmental policy must possess a reasonable relation 

with the public interest invoked so as to be legitimate.  

92. A governmental measure will be found to be arbitrary in the event no rationale or 

justification at all is provided for its affirmation, namely a case in which no 

relationship between a legitimate public interest and the regulatory conduct exists, 

and in the event the rationale or justification provided does not possess any rational 

relation to the undertaken measure.  

93. The Tribunal must be highly deferential to the legitimacy of the objective put forward 

by the State and it suffices that some relationship be established between the measure 

and its underlying policy justification, despite the possible inefficiency, unwisdom or 

unsuitability of the chosen course of action105.  

94. The Tribunal must apply a procedural control in the determination of the existence of 

a public interest put forward to justify the policy and of the rational relation of such 

public interest to the measure undertaken. To proceed with a strict scrutiny of the 

necessity and suitability of the measure pursued by the State would turn all 

governmental measures which affect investors inherently suspect.106 

95. From the beginning of 2012, it became apparent to the Government of Barancasia that 

the LRE was a mistake and that the renewable energy support scheme provided by it 

had become unsustainable107. Such opinion was shared by all sectors of society, 

ranging from the local media, which regularly highlighted abundant possibilities for 

the abuse of the green subsidies scheme108, politicians109, teachers and the overall 

public110. 

96. By amending the LRE, Barancasia followed the proper course of action as the 

appropriate remedy to possible errors in regulation and sovereign decision-making is 

through democratic internal political and legal processes. Hence, Art. 2(2) of the BIT 

does not grant jurisdiction to this Tribunal to second-guess Respondent’s regulatory 

conduct. Barancasia has wide discretion with regard to its regulatory and 

administrative decisions. 111 

                                                 
105 UNCTAD, p. 78; Montt, p. 353 
106 Heiskanen, p. 106 
107 Statement of Uncontested Facts, para. 28 
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97. The Respondent’s actions served a legitimate public purpose and possessed a rational 

relationship to its underlying policy justification as the amendment of Art. 4 was a 

necessary measure both to allay overwhelming public outrage regarding the treatment 

afforded to Barancasian teachers 112  and to comply with EU mandated borrowing 

obligations113. Therefore, there is no basis for this Tribunal to rule that the conduct of 

the Respondent was unreasonable and that it constituted a breach of Article 2(2) of 

the BIT.  

 

B. Respondent’s measures were taken under due process of law 

 
98. A conduct of the State will also be arbitrary when it constitutes a wilful disregard of 

due process of law114. However, the violation must be blatant or manifest. A conduct 

would only meet the threshold set by arbitrariness if a serious breach of the standard 

is shown to have occurred, as in gross instances of injustice.115 Such threshold has not 

been met in the present case. 

99. First, the BEA’s denial of Claimant’s request for a license for the Alfa project was not 

discretionary. Although the BEA did not disclose the criteria that have been applied in 

the approval procedure116, the Alfa project was operating at a heavy loss due to 

defects in the installation, delays and huge budget overruns117 and is uncontested that 

Claimant applied for an LRE license for Alfa not because the old Alfa licenses had 

expired, but rather because an LRE license provided “some hope for the Alfa project 

to survive”118. Further, Claimant did not seek to challenge the decision of the BEA by 

filing claims in Barancasia’s administrative courts, thus waiving its rights for 

remedies under Respondent’s domestic law119. 

100. Moreover, the BEA reasonably justified the denial of the request on the argument that 

a fixed feed-in tariff would only be available for new projects, not for existing 

                                                 
112 Statement of Uncontested Facts, para. 32 
113 Statement of Uncontested Facts, para. 30 
114 Lemire, para. 262 
115 UNCTAD, pp. 87-88 
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ones120. That was always the underlying purpose of the LRE, which was passed in 

order to provide incentives for subsequent photovoltaic development and not as a 

subsidy for pre-existing projects121. Respondent has acted in conformance to such 

statement and has issued no LRE licenses for projects that predated the enactment of 

the LRE122. 

101. Second, the way the amendment was implemented was reasonable because (i) it 

followed the adequate procedure established in law and (ii) its retroactive nature does 

not render it illegal. 

102. Claimant might argue that the amendment to Art. 4 was non-transparent since it was 

enacted after a private hearing took place on which only specially invited 

representatives were called to present testimony. However, the Barancasian 

Parliamentary Energy Committee invited both national entrepreneurs and foreign 

investors having in total a significant share of the local market renewables123. 

103. Furthermore, Claimant has monitored the Barancasian legislative process since 

2007124 and therefore must or should have been aware that Barancasian law grants the 

national parliament broad discretion in consulting the public during the course of 

legislative procedure and that there are no rules binding the Barancasian 

parliamentary on their choice of stakeholders to invite to take part in consultations125. 

104. Vasiuki is a small player in Barancasia’s renewable energy market and it is a matter 

of diverging opinions whether or not it would make financial sense for it to stop 

investing in the 12 projects had it been aware of the hearings 126 . Vasiuki’s 

unawareness that the private hearings would take place can only be attributed to its 

own negligence, since (i) Barancasia’s intention to review its legislation had been 

made public127 and (ii) the procedure followed what was specified in law. 

105. In conclusion, the retroactive effect of the amended regulation does not render it 

either illegal or coercive, as there were other occasions when retroactive laws were 

passed in Barancasia in exceptional circumstances, but none have ever been 
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challenged on that basis in any court proceedings128.  

106. This Tribunal does not have jurisdiction to rule upon the legal validity and standing of 

the Respondent’s measures under its municipal law129. Hence, the scenario faced by 

Respondent must be taken as sufficiently grave for it to have led the Barancasian 

Parliament to grant retroactive effect to the amendment. 

107. The ruling principle under international investment law is clear: investors must take 

domestic law as they see it. Unless there are extreme circumstances, investors cannot 

complain about the content of the legal system that they voluntarily entered into.130 

Therefore, it is Respondent’s submission that it has not breached Art. 2(2) of the BIT 

since the measures it took in regard to the amendment of Art. 4 LRE were reasonable, 

proportionate, non-arbitrary and strictly legal. 

 

IV. Respondent did not violate the Umbrella Clause contained in the BIT 

 
108. Art. 2(3) of the BIT determines that: 

“Each Contracting Party shall observe any other obligation it may have 
with regard to a specific investment of an investor of the other 
Contracting Party.” 

109. Respondent contends that (A) this Tribunal should interpret such umbrella clause 

restrictively and find that it does not apply to unilateral obligations. However, if it be 

decided that it does cover non-consensual obligations entered into by the host State, 

Respondent’s violation was not one capable of causing the application of the BIT. 

Finally, (B) Art. 2(3) does not apply whenever the host State is faced with unexpected 

and insurmountable contingencies.  

 

A. Umbrella clauses do not apply to unilateral obligations  

 

110. Respondent relies on the findings of the Tribunal in Noble Ventures, which has 

decided that the terms of an umbrella clause must be granted a strict, “if not indeed 
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restrictive”, interpretation because such provision introduces an exception to the 

general separation of States obligations under domestic and under international law131. 

111. Umbrella clauses make clear reference to investment contracts and should not be 

employed to legislative acts.132 Consequently, Art. 2(3) of the BIT is concerned only 

with consensual obligations arising independently of the BIT itself133. 

112. Therefore, Respondent’s obligations arising out of its unilateral representations made 

with respect to Claimant’s photovoltaic projects are not within the scope of the 

umbrella clause contained in the BIT.  

113. In the alternative, Respondent’s violation of its legal commitments was not of 
such magnitude as to trigger Treaty protection. Even if this Tribunal decides to 

extend the application of Art. 2(3) to Respondent’s unilateral undertakings in regard 

to Claimant’s investments, Barancasia’s actions would have to amount to a clear 

violation of its obligations of such a magnitude as to cause the application of the 

BIT134. 

114. Respondent contends that this threshold is not met since its actions were both 

proportionate and taken for a legitimate public purpose (Issue 2.III). 

 

B. State conduct caused by contingencies does not constitute a violation of the 

Umbrella Clause 

 

115. In accordance to Schill, although an umbrella clause applies to both bilateral and 

unilateral obligations it does not afford protection where the host State did not comply 

with obligations it had with regard to specific investments due to exogenous factors 

not accounted for in the risk-allocation of its relation with the investor. Whereas 

opportunistic breaches of investment related promises result in a breach of the 

umbrella clause, reactions to contingencies would not trigger the international 

responsibility of the host State135.  
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116. An American Bar Association committee report with respect to the umbrella clause 

contained in the 1967 OECD Draft Convention on the Protection of Foreign Property 

concluded that: 

“[The umbrella clause] would not impair sovereignty or the police power; 
but it would provide for giving effect in an international forum to acquired 
rights arising from state contracts, and in this way it would ensure the 
application of an international standard [emphasis added].”136 

117. Due to the ground-breaking technology which was developed during 2011, the 

profitability of investments made under LRE feed-in tariffs increased dramatically as 

the costs in the development of solar panels decreased substantially 137 . Such 

unforeseeable change of circumstances led to so significant an alteration in the 

relation between energy providers and Barancasia as to create a “solar bubble”138, 

which caused politicians to state that the scenario could be seen as amounting to an 

unfair windfall139. 

118. Faced with the imminent risk of not complying with its EU-mandated borrowing 

limits and of having to divert a significant percentage of the state budget from 

education to fund the solar panel program, Respondent took the necessary measures to 

manage the crisis.  

119. Therefore, while it is true that the amendment to Art. 4 LRE has effectively led to the 

breach of previously made investment related representations, it did not consist in 

rent-seeking behavior by Respondent, but rather in a legitimate and reasonable course 

of action under the presence of unexpected contingencies. Hence, such conduct did 

not constitute a violation of the umbrella clause140. 

 

Issue 3:  Respondent’s Actions Can Be Exempted on the Basis of Necessity 

I. The requirements of Art. 25 of the ILC Articles on State Responsibility are 
fulfilled 
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120. If this Tribunal understands Respondent breached the BIT, it is exonerated from 

liability because of necessity. By applying the customary international law in the case, 

which is reflected in the text of the ILC Rules, as is widely accepted141, Barancasia 

can use the defense of necessity. Art. 25 ILC provides the requirements for this 

exemption of liability: 

“1. Necessity may not be invoked by a State as a ground for precluding 
the wrongfulness of an act not in conformity with an international 
obligation of that State unless the act:  

(a). is the only way for the State to safeguard an essential interest against a 
grave and imminent peril; and  

(b). does not seriously impair an essential interest of the State or States 
towards which the obligation exists, or of the international community as 
a whole.  

2. In any case, necessity may not be invoked by a State as a ground for 
precluding wrongfulness if: 

 (a). the international obligation in question excludes the possibility of 
invoking necessity; or 

(b). the State has contributed to the situation of necessity.”142  

121. The requirements of Art. 25 ILC are met in the case on the grounds that (A) 

Respondent’s essential interests faced a grave and imminent peril; (B) Respondent 

had no other means besides the amendment of the LRE to meet its economic and 

renewable energy objectives and to adhere to its EU obligations; and (C) Respondent 

did not contribute to the situation of necessity. 

A. Respondent’s essential interests faced a grave and imminent peril 

 

122. Under paragraph 1(a) of Art. 25 ILC, necessity may be invoked in order for the host 

State to safeguard an essential interest from a grave and imminent peril. In this case, 

the host State is allowed to not perform some international obligation of lesser weight 

or urgency than the protection of this public essential interest and the conflict between 

the interest and the obligation must be irreconcilable. 143 
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123. According to ICJ in its Gabcikovo- Nagymaros case144, the notion of “peril” invokes 

the idea of risk and the terms “grave” and “imminent” makes this peril a threat to the 

interests of the host State at the time being. The grave and imminent peril 

distinguishes from material damages because the analyses of the circumstances at the 

time of the breach are more important than the real consequences of the conduct.  

124. The ground-breaking technology that increased the profitability of the investors in 

Barancasia, obviously called attention. As a consequence, Respondent received over 

7000 applications for licenses to develop new photovoltaic power plants. 145  This 

situation created a “solar bubble” because Respondent could not had sustained the 

renewable energy support scheme for two main reasons: (i) it was not physically 

possible to connect 7000 new users to the solar grid; and (ii) if all applications were 

approved, the state revenues that would be diverted to finance solar feed-in tariff 

would be higher than the share of the public financial allocations to Barancasia’s 

educational system.146 

125. This situation constitutes a grave and imminent peril to the essential interests of 

Respondent. Had Barancasia approved all the 7000 licenses and maintained the 0.44 

EUR/kWh tariff, an economic and social crisis would have started in the country.  

126. Firstly, Respondent could not borrow the necessary amounts for maintenance of the 

energy scheme under the LRE before the amendment, because that would require it to 

exceed its EU-mandated borrowing limits for the relevant years. 147  This means 

Respondent would not adhere to its EU obligations, which are the same for the both 

countries involved in this dispute.148 Secondly, Respondent could not contribute more 

to energy power plants than to its educational system. The teachers of Barancasia 

were claiming for an increase of salaries and educational funding149, therefore the host 

State must have focused on essential interests as educational, instead of making huge 

economical efforts to maintain over 7000 licenses, which are much more than its 

initial goal of a share of renewable energy of 20% as compared with the country’s 

gross consumption of energy.150 
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127. Thus, it is clear that Respondent’s essential social and economic interests were 

threatened at the time of the amendment of LRE. The legislative authority must not 

fear claims for damages if choices are made in the general interest conflict with 

private interests.151 Therefore, Respondent can sustain the defense of necessity. 

B. The amendment of Article 4 of the LRE was the only way to Respondent 

safeguard its public interests 

128. According to the commentaries 152  to Art. 25 ILC the term “necessity” (état de 

nécessité): 

“… is used to denote those exceptional cases where the only way State 
can safeguard an essential interest threatened by a grave and imminent 
peril is, for the time being, not to perform some other international 
obligation…”  

 
129. This means the Tribunal must analyze if there were other (otherwise lawful) means 

available for the State to safeguard its interests, even if they were more costly or less 

convenient.153 

130. Respondent issued around 6000 licenses out of circa 7000 applications according to 

the LRE on 3 January 2013.154As stated above, it is not physically possible to operate 

all the applications because of the capacity of Respondent’s energy network and even 

if it was possible, Respondent would have started a crisis by approving them. 

Therefore, Respondent had three options (i) cancel all the licenses in operation, (ii) 

blocking the new applications for licenses or (iii) amend the LRE and applying the 

new terms to all investors.  

131. Respondent decided to take the measure that would maintain the expectation of the 

investors with operation in the host State and that would still attract new investors.     

It is important to highlight that this measure did not damage Claimant, as the decrease 

in the costs of production compensated the decrease in the tariff and maintain the 

profit as expected.  
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132. Thus, the amendment of Art. 4 of LRE was the only way that Respondent could have 

acted in order to protect its essential social and economic interests, without 

substantially damaging the investors in the field of renewable energy. 

C. Respondent did not contributed to the situation of necessity 

133. As in accordance to paragraph 2 (b) of Article 25 ILC, necessity may not be relied on 

if the host State has contributed to the situation of necessity. For a plea of necessity to 

be precluded under paragraph 2(b), the contribution to the state of necessity must be 

sufficiently substantial and not merely incidental or peripheral.155 It means that a de 

minimis threshold for contribution is not sufficient156. 

134. In cases of real economic crises as in LG&E v. Argentina157, the tribunal understands 

that there was no serious evidence in the record that Argentina contributed to the 

crisis resulting in the state of necessity. Also in the present dispute there is no serious 

or consistent proof that Respondent had contributed to the state of necessity. 

135. Respondent could not have foreseen that a new technology would be developed and, 

consequently, that the host State would have received so many applications for 

licenses.158 Barancasia rely on the circumstances of the time to enforce the LRE. 

However, when it changed, because of facts out of Respondent’s control, Barancasia 

could not have been considered responsible to make a move in order to keep the 

balance between private and public interests.  

136. For these reasons, Respondent fulfill the requirements of article 25 of ILC, 

consequently it can argue defense of state of necessity. 

Issue 4: Respondent Cannot Be Ordered To Rescind The LRE Amended Article 
4 or To Continue to Pay The Pre-2013 Feed-In Tariff To Claimant 

 

137. In the hypothesis this Tribunal understands Respondent is liable for the breach of the 

BIT, even though Vasiuki claims to order Respondent to rescind the LRE Amended 
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Art. 4 or to continue to pay the pre-2013 feed-in tariff to Claimant does not meet basis 

on the international law applicable to the case.  

138. According to Art. 31 of the ILC Rules: 

139. “1. The responsible State is under an obligation to make full reparation for the injury 
caused by the internationally wrongful act.”  

140. The same article defines “injury”as “any damage, whether material or moral, caused 

by the internationally wrongful act of a state.”159 

141. This means that merely abstract concerns or general interests of a state which is 

individually unaffected are not included in this concept of injury.160 

142. As the responsible State’s obligation to make full reparation relates directly to the 

notion of “injury”,161 if there is no injury, as a result there is no reparation. 

143. In the present case, Claimant did not proof any injury caused by the amendment of 

Art. 4 of LRE. Indeed there was a decrease of the feed-in tariff, but the costs of 

production also decrease which means the profits were unchanged by the legislative 

measure. According to the ILC Rules, Claimant can only allege a moral or a material 

injury, however mere harm to its interests cannot fulfill the requirement under article 

31 (2)ILC. 

144. Hence, none of the forms of reparation stated on Art. 34 of the ILC (restitution, 

compensation and satisfaction) can apply in this case. Therefore this arbitral Tribunal 

has no power to order Respondent to rescind the amendment of Art. 4 of LRE or to 

continue to pay the pre-2013 feed-in tariff to Claimant. 

Issue 5: Claimant’s Calculations for Damages Are Ill-supported and Based on 
False and Incorrect Legal and Factual Assumptions 
 

145. Vasiuki was a young developer of electric projects, mostly focused on the turnkey 

sale of gas turbine and wind projects. It had fairly recently begun developing wind 

energy projects for its own account. 162 Its entry into the solar market of Barancasia 

was its first attempt to develop solar energy projects. This was a new line of business 
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for Vasiuki. As such, Ms. Juanita Priemo was not surprised to see that its early 

projections proved to be substantially over-optimistic.163 

 

I. The Alfa Project predates the 2010 Barancasia Law on Renewable Energy 

 

146. The fundamental problem is that Project Alfa was not undertaken in response to the 

LRE, since such law was passed in order to provide incentives for subsequent 

photovoltaic development, not as a subsidy for pre-existing projects. 

147. On 1 January 2010, solar panels of the Alfa Project were connected to the grid and 

became operational, but the project was operating at a heavy loss due to defects in the 

installation, delays and huge budget overruns164. 

148. There appeared to be no future for the Alfa Project, but Claimant’s managers became 

aware of the Barancasia’s proposed Law on Renewable Energy (“LRE”) in early 2010 

and realized that government-backed green subsidies provided some hope for the Alfa 

project to survive165. 

149. Besides that, Vasiuki’s own documents show that it was not able to accurately 

forecast the performance of the Alfa Project. Claimant was unable to control the 

construction costs, resulting in an overrun of more than 50% of the estimated project 

cost166. In addition, the sollar installation’s performance was poor, resulting in it 

operating at only 12.1% of it’s design capacity, versus Claimant’s projection of 

21%167. 
 

II. Under Article 23 of the ILC Rules, Vasiuki has no basis for compensation 
claims 

 

150. Art. 23(1) of the ILC Rules states that: 

“The wrongfulness of an act of a State not in conformity with an 

international obligation of that State is precluded if the act is due to force 
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majeure, that is the occurrence of an irresistible force or of an unforeseen 

event, beyond the control of the State, making it materially impossible in 

the circumstances to perform the obligation.” 

151. Chapter V of the ILC Rules sets out six circumstances precluding the wrongfulness of 

conduct that would otherwise not be in conformity with the international obligations 

of the State concerned. The existence in a given case of a circumstance precluding 

wrongfulness in accordance with this chapter provides a shield against an otherwise 

well-founded claim for the breach of an international obligation. The circumstance in 

Art. 23, force majeure, is what happened in the present case. 

152. Under Art. 23(2), a situation of force majeure precluding wrongfulness only arises 

where three elements are met: (i) the act in question must be brought about by an 

irresistible force or an unforeseen event; (ii) which is beyond the control of the State 

concerned; and (iii) which makes it materially impossible in the circumstances to 

perform the obligation. The adjective “irresistible” qualifying the word “force” 

emphasizes that there must be a constraint which the State was unable to avoid or 

oppose by its own means. To have been “unforeseen” the event must have been 

neither foreseen nor of an easily forseeble kind. Further the “irresistible force” or 

“unforseen event” must be causally linked to the situation of material impossibility, as 

indicated by the words “due to force majeure ... making it materially impossible”.168 

153. This was exactly the kind of situation that Respondent was in. From the beginning of 

2012, it became apparent to the Government of Barancasia that the LRE was a 

mistake and had created a “solar bubble”. The local media regularly highlighted the 

excessive profits of the solar developers and abundant possibilities for the abuse of 

the green subsidies scheme.169 

154. In June 2012, outraged teachers of Barancasia organized national strikes demanding 

an increase of salaries and educational funding. Opinion polls suggested that the 

protesters’ argument that the teachers deserved better treatment than solar panels 

enjoyed overwhelming public support170. 

155. Barancasian public officials admitted that guaranteed profits for 12 years amounted to 

unfair windfall and that the whole renewable energy support scheme was 
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unsustainable. They determined that it was not even physically possible to connect 

7000 new users to the national electricity grid.171 

156. Moreover, the renewable energy support system was financed from the state budget. 

If all applications for feed-in tariff were approved, up to 15% of the state revenues 

would be diverted to finance solar feed-in tariffs, a higher share than public financial 

allocations to Barancasia’s educational system172, hence the teacher’s national strike. 

157. In addition to its application in inter-State cases as a matter of public international 

law, force majeure has substantial currency in the field of international commercial 

arbitration, and may qualify as a general principle of law173. 

158. This allows for force majeure to be invoked in situations in which a State may have 

unwittingly contributed to the occurrence of material impossibility by something 

which, in hindsight, might have been done differently but which was done in good 

faith and did not itself make the event any less unforeseen174. 
 

III. Alternatively, if the Tribunal understands that compensation is due, the 
calculation of net present value made by Professor Kovic is wrong 

 

159. The annual operating costs of photovoltaic installations are very low and tend to be 

fixed costs. However, Professor Kovic has discounted the cash flows to equity at the 

weighted average cost of capital (“WACC”), which is a rate that includes both debt 

and equity. 

160. The correct calculation would discount the cash flows to equity at Claimant’s cost of 

equity, which its documentation shows is 12%, not 8%175. 

161. In addition, Professor Kovic has assumed that several additional installations would 

be undertaken by Claimant, resulting in an additional EUR 765.835 of damages. 

However, apart from a witness statement from a local manager produced by Claimant, 

no other documentation was found that would support Claimant’s alleged plans for 

such expansion176. 

                                                 
171 Statement of Unconstested Facts, para. 29 
172 Statement of Unconstested Facts, para. 29 
173 Aldrich, pp. 306-320 
174 ILC Commentary, p. 78, para. 9 
175 Vasiuki LLC Dataset at tab 5 [Vasiuki LLC Projected Photovoltaic Generating Projects]  
176 Procedural Order No 3, para. 28 
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162. Specifically, according to Ms. Priemo Expert Report, she did not see anything 

regarding these plans in the business plan section of the Vasiuki LLC Dataset, or has 

she found evidence that any addtional land had been acquired, that any feasibility 

studies have been performed, that equipment has been sourced and ordered etc. She 

refers that under the professional standards of the Barancasia Institute of Chartered 

Accountants, a Chartered Accountant must have sufficient relevant evidentiary 

support for his or her opinions177.  

163. No such supporting evidence has been brought forth  by Claimant or by its expert, and 

as a result, Ms. Juanito said that she could not accept Professor Kovic’s calculation as 

anything other than unsupported speculation178. 

164. In this sense Art. 36 of the ILC Rules expresses compensation as an obligation of the 

responsible State to provide reparation for the consequences flowing from the 

commission of an internationally wrongful act. The scope of this obligation is 

delimited by the phrase “any financially assessable damage”, that is, any damage 

which is capable of being evaluated in financial terms. 

165. Since the damages cannot be avaluated, once they are merely unsupported 

speculation, there is no possible compensation that could be calculated regarding the 

damages for Claimant’s future plans. 

166. Important to highlight that, according to Art. 34 of the ILC Rules, compensation is 

limited to damage actually suffered as a result of the internationally wrongful act, and 

excludes damage which is indirect or remote179. Satisfaction must “not be out of 

proportion to the injury” 180 . Thus, each of the forms of reparation takes such 

considerations into account. 

167. In the AAPL case a claim for lost profits by a newly established business was rejected 

for lack of evidence of established earnings181. Claims for lost profits are also subject 

to the usual range of limitations on the recovery of damages, such as causation, 

remoteness, evidentiary requirements and accounting principles, which seek to 

discount speculative elements from projected figures. 

                                                 
177 Expert Report Ms Priemo, para 14 
178 Expert Report Ms Priemo, para 14 
179 ILC Commentary, p. 96, para. 5 
180 Art. 37(3) ILC 
181 AAPL, paras. 87-108 
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RELIEF SOUGHT 

 
For the reasons set out above, the Respondent hereby requests, without prejudice to 

further claims or arguments, that the Arbitral Tribunal make the following award 

against the Claimant: 

 

1. Declare that the Tribunal does not have jurisdiction over the dispute and that the 

claims asserted by Claimant are inadmissible; 

 

2. In the event that the Tribunal does not grant Respondent’s first prayer for relief, 

declare that Respondent has not violated the protections of the BIT; 

 

3. In the event that the Tribunal does not grant Respondent’s first or second prayer for 

relief, declare that Respondent’s actions are exempted on the basis that they were 

necessary for Barancasia to adhere to its EU obligations; 

 

4. In the event that the Tribunal does not grant Respondent’s first, second or third 

prayer for relief, deny Claimant’s request for specific performance; 

 

5. In the event that the Tribunal does not grant Respondent’s first, second or third 

prayer for relief, declare that Claimant’s basis for claiming and quantifying 

compensation is not appropriate. 

 

Counsels for the Respondent 

Team Hackworth 

26 September 2015 


