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STATEMENT OF FACTS 

 

1. On 31 December 1998, the Republic of Barancasia (“Barancasia”) and the Federal 

Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion and 

Reciprocal Protection of Investments (the “BIT”). 

2. Both Barancasia and Cogitatia were developing rapidly and implementing wide ranging 

social and economic reforms. 

3. In 2002, Vasiuki LLC was incorporated under the laws of Cogitatia. Vasiuki has been 

engaged in the development, construction and operation of small scale fossil fuel and 

wind turbine generation facilities in Cogitatia and elsewhere in the region, including 

Barancasia. 

4. Vasiuki’s operations were initially focused on small (generally 30-100kW) gas turbine 

and wind turbine installations, often used in remote applications not well served by 

conventional generation and transmission resources (offshore oil platforms, fish 

hatcheries, remote industrial facilities, etc.) For the first four years of its operations, it 

worked as a “turnkey” provider of engineering and plant construction. As it expanded 

its renewable energy activities, Vasiuki then sought to take advantage of various “green 

power” subsidies offered by governments to promote the development of renewable 

energy sources and to minimize carbon and NOx emissions. In late 2006, Vasiuki began 

operating its own wind farm properties. 

5. On 1 May 2004, Barancasia and Cogitatia joined the European Union (the “EU”). After 

this, Barancasia’s Government reviewed its Intra-European Union bilateral investment 

treaties (“BITs”) and concluded that they had become obsolete. 

6. On 15 November 2006, Barancasia announced its intention to terminate its Intra-

European BITs. On 11 December 2006, the Government of Barancasia formally 

resolved to terminate all its Intra-EU BITs. 

7. Since 2007, Barancasia has endeavoured to meet ambitious EU climate and energy 

targets, which have coincided with worries over security of energy supplies. 

8. In 2007, aware that Barancasia was making strides in promoting renewable energy 

sources, Vasiuki began monitoring the Barancasian legislative process and researching 

photovoltaic solar vendors, technologies and suitable land plots in Barancasia.  

9. On 29 June 2007, Barancasia notified the Federal Republic of Cogitatia of its intention 

to immediately terminate the Cogitatia-Barancasia BIT. 
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10. On 28 September 2007, the Minister of Foreign Affairs of Cogitatia replied to 

Barancasia’s notification to terminate the BIT. 

11. On 28 November 2008, Barancasia removed the BIT with Cogitatia from its Ministry 

of Finance website, in particular, the section of the website listing valid and binding 

international agreements.  

12. In May 2009, Vasiuki purchased land plots in Barancasia and decided to launch an 

experimental solar project, calling it “Alfa”.  

13. On 1 January 2010, solar panels of the Alfa project were connected to the grid and 

became operational, but the project was operating at a heavy loss due to defects in the 

installation, delays and huge budget overruns. There appeared to be no future for the 

Alfa project, but Vasiuki managers became aware of the Barancasia’s proposed Law 

on Renewable Energy (“LRE”) in early 2010 and realized that government-backed 

green subsidies provided some hope for the Alfa project to survive.  

14. In May 2010, Barancasia adopted the LRE, which aimed at encouraging the 

development of renewable energy technology, improving security and diversification 

of energy supply, as well as protecting the environment: 

 

“The aim of this Law shall be to ensure sustainable development of the use of renewable 

energy sources, promote further development and introduction of innovative 

technologies, taking particular account of the international commitments of the 

Republic of Barancasia, the objectives of environmental protection, the reduction of 

dependence on fossil energy sources and energy imports, and other objectives of the 

state energy policy, subject to evaluation of the requirements of security and reliability 

of energy supply, also taking into account the principles of consumer protection and 

legitimate interests. This Law shall establish a common system for the promotion of the 

consumption of energy from renewable sources in the Republic of Barancasia.” 

 

15. The LRE provided that the production of energy from renewable sources will be 

encouraged by state measures until the share of electricity generated from renewable 

sources amounts to no less than 20 percent as compared with the country’s gross 

consumption of energy. 

16. The LRE provided that the development of renewable energy sources, including 

photovoltaic power plants, would be encouraged by fixing general “feed-in tariffs” for 
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renewable energy providers who receive a license from the national regulator – the 

Barancasia Energy Authority (“BEA”). 

17. The law further guaranteed that the feed-in tariff announced and applicable at the time 

of the issuance of a license would apply for twelve years. 

18. The LRE was implemented through the Regulation on the Support of Photovoltaic 

Sector adopted by the Government of Barancasia (“Photovoltaic Support Regulation”), 

which provided detailed procedures for licensing, calculation and applicability of the 

feed-in tariff.  

19. The Photovoltaic Support Regulation provided that the feed-in tariff for photovoltaic 

power plants whose installed capacity does not exceed 30 kW was to be calculated and 

announced publicly by the BEA. 

20. Pursuant to the Photovoltaic Support Regulation, the fixed feed-in tariff should be 

calculated taking into account a variety of factors. 

21. On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: EUR 0.44/kWh. 

The calculations of the BEA were based on the premise that the average annual return 

on investment for licensed renewable projects should be 8%.  

22. Vasiuki applied for a license for the Alfa project, but the BEA denied this request on 

25 August 2010 because a fixed feed-in tariff would only be available for new projects, 

not for existing ones; nothing in LRE itself stated this limitation. Vasiuki assumed, 

based on its reading of the LRE and Regulations, that it should have been entitled to the 

fixed feed-in tariff.  

23. On that same date, Vasiuki successfully obtained a license with a guaranteed EUR 

0.44/kWh tariff for its second photovoltaic project, Beta, which became operational on 

30 January 2011. The tremendous know-how acquired by Vasiuki during the Alpha 

project allowed the Beta project to be implemented much faster and more efficiently. 

24. On 21 November 2010, a Barancasian Foreign Ministry spokesperson responded to a 

press question about Barancasia’s approach for its Intra-EU BITs: “We have informally 

contacted the Ministry of Foreign Affairs of the Federal Republic of Cogitatia several 

times, most recently on 3 November 2010, in order to confirm the termination of the 

BIT, but have had no official response from Cogitatia.” 

25. During 2011, a ground-breaking technology was developed making solar panels 

substantially cheaper to manufacture and dramatically reducing the costs of 

development. Substantial reduction of development costs meant that the profitability of 

investments made under the EUR 0.44/kWh tariff increased dramatically.  
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26. The profitable opportunity presented by this development was not lost on the domestic 

and international business communities. The BEA received over 7000 applications for 

licenses to develop new photovoltaic power plants.  

27. Vasiuki also decided, building on its efforts from the Alpha and Beta projects, to launch 

12 more photovoltaic projects using the new and cheaper technology. Each separate 30 

kW project was named after letters of Greek alphabet – Chi, Delta, Digama, Dzeta, 

Epsilon, Eta, Fi, Gama, Ipsilon, Jota, Kapa, Kopa. Vasiuki borrowed substantial sums 

of money from banks, acquired several land plots suitable for the development of 

photovoltaic power plants, and obtained construction permits. Vasiuki expected that it 

could replicate its “clustered wind farm” concept – a dozen separate generators feeding 

a single transmission interconnection – through this project and elsewhere in the future.  

28. From the beginning of 2012, it became apparent to the Government of Barancasia that 

the LRE was a mistake and had created a “solar bubble”. The local media regularly 

highlighted the excessive profits of the solar developers and abundant possibilities for 

the abuse of the green subsidies scheme.  

29. Barancasian public officials admitted that guaranteed profits for 12 years amounted to 

unfair windfall and that the whole renewable energy support scheme was unsustainable. 

They determined that it was not even physically possible to connect 7000 new users to 

the national electricity grid. Moreover, the renewable energy support system was 

financed from the state budget. If all applications for feed-in tariff were approved, up 

to 15% of state revenues would be diverted to finance solar feed-in tariffs, a higher 

share than public financial allocations to Barancasia’s educational system.  

30. Furthermore, Barancasia could not borrow the necessary amounts for the maintenance 

of the existing renewable energy support system and the guaranteed feed-in tariffs, 

because that would require it to exceed its EU-mandated borrowing limits for the 

relevant years.  

31. In an interview dated 5 May 2012, the Prime Minister of Barancasia discussed the 

government’s success terminating Intra-EU BITs. There is no record of any Cogitatian 

Government response or comment to the interview.  

32. In June 2012, outraged teachers of Barancasia organized national strikes demanding an 

increase of salaries and educational funding. Opinion polls suggested that the 

protesters’ argument that the teachers deserve better treatment than solar panels enjoyed 

overwhelming public support. The Government of Barancasia promised to review its 

legislation.  
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33. On 1 July 2012, Vasiuki obtained licenses from the BEA for the development of all 12 

photovoltaic power plants with an approved EUR 0.44/kWh feed-in tariff. It ordered 

solar panels from the producers and started the construction of photovoltaic power 

plants based on the new technology.  

34. On 3 January 2013, following private hearings that had taken place in November 2012 

before the Barancasian Parliamentary Energy Committee, in which only specially 

invited representatives of industry and certain stakeholder groups were called to present 

testimony, the Barancasian Parliament adopted an amendment to Art. 4 of LRE:  

 

“The feed-in tariffs set by the Barancasia Energy Authority may be reviewed annually 

for adjustment taking into account the costs of the best available technology.“ 

 

35. Subsequently, the BEA calculated and announced the new fixed feed-in tariffs: EUR 

0.15/kWh, applicable from 1 January 2013.  

36. By that time Vasiuki had made considerable investments of its own and borrowed 

money into the 12 new solar power plant projects: bought land plots, hired personnel 

and paid considerable advances for equipment, which was supposed to be shipped on 

31 January 2013. 
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SUMMARY OF ARGUMENTS 

 

1. The BIT became obsolete due to accession of both Cogiatia and Barancasia to the 

European Union (it is inconsistent with the European Union legal order (Art. 207 of the 

Treaty on the functioning of the European union), and has been terminated according 

to the BIT Art. 13 and the Vienna Convention on the law of treaties. Since LCIA draws 

its jurisdiction from the BIT, there can be no legal basis for the jurisdiction of the Court 

regarding the fact that the BIT is no longer valid. 

2. In the event that the Tribunal does not grant Barancasia's first prayer for relief, find that 

Barancasia has not violated the protections of the BIT. Barancasia has not violated the 

protections of the BIT, regarding the fact that Barancasia has continued to pay Vasiuki 

a EUR 0.15 feed-in tariff which constitutes the will to continue promotion and 

protection of the investments. The fact that the tariff has been reduced cannot be 

considered a violation, because the tariff is still higher than many other EU tariffs of 

this kind. Barancasia has respected the protections of the BIT, the FET standard 

included. 

3. In the event that the Tribunal does not grant Barancasia's first or second prayer for 

relief, deny Claimant's specific performance request. Barancasia respectfully notes that 

the Tribunal lacks authority to permit Claimant's specific performance request. By 

doing so the Tribunal would breach the State's sovereignty. Acceptance of this request 

would be unjustly burdensome in regard to the State of Barancasia.  

4. In the event that the Tribunal does not grant Barancasia’s first or second prayer for 

relief, find that Claimant’s calculations for damages are ill-supported and based on false 

and incorrect legal and factual assumptions. By reviewing the Juanita Priemo report, 

the Tribunal can conclude that Kovič report is made on false and incorrect legal and 

factual assumptions, and deny the Claimant's damages request. 

5. Barancasia is entitled to restitution by Claimant of all costs related to these proceedings. 
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PART ONE: JURISDICTION 

 

A. THE COURT HAS NO JURISDICTON BECAUSE THE BIT HAS BECOME 

OBSOLETE UPON ACCESION OF THE PARTIES TO EUROPEAN UNION 

 

1. The LCIA draws its jurisdiction from The BIT. The BIT was signed on 31 December 1998 

and has entered into force on 1 January 1999.  

2. It is stated in the Treaty that it shall remain in force for a period of ten years. However, upon 

accession of Barancasia and Cogitatia to the European Union, the treaty became obsolete and 

materially inconsistent with the European Union legal order, in particular with Art. 207 of 

Treaty on the Functioning of the European Union which states that the common commercial 

policy shall be based on uniform principles, particularly with regard to changes in tariff rates, 

the conclusion of tariff and trade agreements relating to trade in goods and services, and the 

commercial aspects of intellectual property, foreign direct investment, the achievement of 

uniformity in measures of liberalisation, export policy and measures to protect trade such as 

those to be taken in the event of dumping or subsidies.  

3. The “acquis communautaire” of the European Union has greater power than the laws and 

customs of its member states. Furthermore, in many cases the European Commission had a 

negative view on the BITs between members of the European Union.  

On 18 June 2015 the European Commission has initiated infringement proceedings against five 

Member States (Austria, the Netherlands, Romania, Slovakia and Sweden) requesting them to 

terminate intra-EU bilateral investment treaties between them. 

4. Many of these intra-EU BITs were agreed in the 1990s (Barancasia-Cogitatia's BIT was 

agreed in 1998), before the EU enlargements of 2004, 2007 and 2013. They were aimed at 

reassuring investors who wanted to invest in the future "EU". The BITs were thus aimed at 

strengthening investor protection. 

5. Since enlargement, such “extra” reassurances would not have been necessary, as all Member 

States are subject to the same EU rules in the single market, including those on cross-border 

investments (in particular the freedom of establishment and the free movement of capital). All 

EU investors also benefit from the same protection thanks to EU rules. 

At the same time, the Commission is requesting information from and initiating an 

administrative dialogue with the remaining 21 Member States who still have intra-EU BITs in 

place. 
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(i) European Commision’s view on intra-EU BIT’s 

6. The European Commission has been intervening in Intra-EU BIT cases in the past, arguing 

that “those treaties would no longer be applicable between Member States, so that inter alia 

the arbitration tribunals would no longer be competent. The Commission instead wants those 

cases to be referred to the CJEU and, therefore, takes the view that intra-EU BITs should be 

terminated in so far as the matters under the agreements fall under Community competence”. 

The same position was reiterated in a note sent to the Economic and Financial Committee 

(ECOFIN) dated November 2006, where the EC expressed: “there appears no need for 

agreements of this kind in the single market and their legal character after accession is not 

entirely clear.” 

7. Central/Eastern European countries are not only being sued by companies from fellow 

Member States, but in some cases, are being sued for policies that were implemented at the 

request of the European Commission in order to comply with EU law. This is the case with 

Hungary. In the 1990s, Hungary privatised its energy sector and provided State aid to private 

electricity companies, such as British AES, Belgium Electrabel and French EDF. After joining 

the EU in 2004, the Hungarian government, following the recommendation from the EC, 

terminated the aid programme and put a cap on electricity prices, to comply with EU 

competition law. These measures led to lawsuits by the three companies, filed between 2007 

and 2009, claiming loss of expected future profits. In the AES and Electrabel cases, the EC 

intervened with a written statement (amicus curiae briefing) arguing that state aid was unlawful 

and the country was not breaching its treaty obligations since the changes in policy were 

introduced to comply with EU law. 

8. The existence of this new category of BITs, has opened up a wide debate that involves the 

European Commission (EC), the “old” Member States (EU-15) and the “new” Member States 

(EU-12). At the core of the discussion is the validity of these agreements. Members of the 

international Investment community, including arbitrators, corporate investors and the 

investment arbitration industry, have also made their positions heard. 

 

9. Back in 2006, when the position of the EC became clear and explicit. In a letter from Mr 

Schaub (EC Internal Market and Services) to Czech Deputy Minister of Finance, the 

Commission Services expressed: “EC law prevails in a Community context as of 

accession”...”the BIT is not applicable to matters falling under Community competence”… 

“The commission therefore takes the view that intra-EU BITs should be terminated in so far as 

the matters under the agreements fall under Community competence”. The same position was 
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reiterated in a note sent to the Economic and Financial Committee (ECOFIN) dated November 

2006, where the EC expressed: “there appears no need for agreements of this kind in the single 

market and their legal character after accession is not entirely clear”. 

10. Since then, the EC has repeatedly argued that bilateral investment treaties between EU 

Member States are in conflict with EU law, are incompatible with the EU single market and, 

therefore, should be phased out. The EC has maintained that intra-EU BITs discriminate 

between EU investors from different Member States because it grants some and not others the 

right to sue Member States at international tribunals. Furthermore, the EC is concerned that 

investor-to-state arbitration is binding and is not subject to review by the European Court of 

Justice (ECJ). The EC understands that ECJ is the forum to resolve issues of EU law involving 

an EU Member State. 

11. The EC position on this issue was also heard when, in 2008, it presented an amicus curiae 

(a brief filed with the court by someone who is not a party to the case) in the case of AES v 

Hungary at ICSID and in 2010, it presented written observations in the case Achmea (at that 

time Eureko) vs Slovakia. In the Slovakia case brief, the EC stated: “Intra-EU BITs amount to 

an anomaly within the EU internal market”... “Eventually, all intra-EU BITs will have to be 

terminated”.1 

12. It is important to say that solidarity is one of key values to the EU and the existence of 

intra-EU BIT’s is putting at risk that value. Solidarity among fellow European countries has 

been presented as a core value underlying the European Union’s political and economic 

integration process. In fact, Art. 3 of the Lisbon Treaty explicitly states that the Union “shall 

promote economic, social and territorial cohesion and solidarity among Member States”. 

13. Since 2006 the European Commission has repeatedly argued that bilateral investment 

treaties between European Union Member States are not compatible with European Law and 

its single market provisions, hence such treaties should no longer be ratified. Intra-EU bilateral 

investment treaties are outdated and as Italy and Ireland have shown by already terminating 

their intra-EU BITs, no longer necessary in a single market of 28 Member States. EU members 

should act together to make sure that the regulatory framework for cross-border investment in 

the single market works effectively. It indicates that the rights conferred by intra-EU BITs on 

a bilateral basis to investors of some Member States constitute nationality-based discrimination 

and are incompatible with EU law. 

                                                
1 Oliviet, 5 
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14. The main grievance that the European Commission has against this kind of treaties, as 

stated above, is that these treaties are breaching European Union law as they establish 

discrimination between EU investors. The general principle of non-discrimination is a rule of 

the European internal market; it allows every national of a member state to participate on the 

internal market without any discrimination on the basis of its nationality (Art. 18 TFEU).  

 

B. THE BIT HAS BEEN TERMINATED ACCORDING TO THE BIT ARTICLE 13 

15. Art. 13 of the BIT regarding Entry into Force, Duration and Termination states:  

“1. This Agreement shall enter into force on the date of the last written 

notification through diplomatic channels of the fulfilment by the Contracting 

Parties of all the necessary internal procedures for bringing this Agreement 

into force.  

2. This Agreement shall remain in force for a period of ten years. Thereafter, 

it shall remain in force until the expiration of a twelve month period from the 

date either Contracting Party notifies the other in writing of its intention to 

terminate the Agreement.” 

16. The Government of Barancasia has acted in accordance with the provisions of the Art. 13 

of the BIT and has terminated the BIT.  

17. On 29 June 2007, Barancasian government notified the Federal Republic of Cogitatia of its 

intention to immediately terminate the Cogitatia - Barancasia BIT. On 28 September 2007, the 

Minister of Foreign Affairs of Cogitatia replied to notification about BIT termination.  

18. According to the Art. 54 of the Vienna Convention on the law of treaties, a treaty can be 

terminated at any time by consent of all the parties after consultation with the other contracting 

States. The Vienna Convention on the law or treaties confirms the status and power of the 

contracting parties as ‘masters of their treaty’ according to customary international law.2   The 

subsequent consent constitutes a new ground for termination or withdrawal beyond the original 

treaty. It is based on the contracting parties’ joint power of disposal under customary 

international law.  They can at any time agree to cancel a treaty altogether or to permit one of 

them to withdraw from it, any contrary provision in that treaty notwithstanding.3  

19. International law does not accept any theory of the ‘acte contraire’, as it is found in some 

national laws, according to which the cancellation of a legal act must take the same form as 

                                                
2 Vienna commentary, 948 
3 Vienna commentary, 957 
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that act. Therefore, the consent of all the parties to terminate a treaty does not have to be 

established in the same form as the original treaty. In present case, it is clear that notifications 

exchanged between Barancasia and Cogitatia have legal effect, although they are not the same 

form as the BIT. Even silence of a party constitutes a consent.  Art. 65 para 2 VCLT provides 

that where one party has notified the other parties in writing of its intention to withdraw from 

a treaty and none of them raises any objection within 3 months, the first party can carry out its 

withdrawal. The silence of the other parties is treated as consent.4  

20. It is clear that the BIT signed between Barancasia and Cogitatia has been terminated and 

has no legal effect. The state of Barancasia notified the state of Cogitatia about its intention to 

terminate BIT, and according to the Vienna Convention on the Law of Treaties, the silence of 

other party constituted its approval. Therefore, it is clear that the BIT is null and void. 

21. The Claimant states that the State of Barancasia declined negotiations about the dispute 

concerning investments, breaching art. 8, paragraph 5 of the BIT. However, in 2014, when the 

above mentioned event took place, the BIT was not in force. Therefore, Barancasia had no legal 

obligation to negotiate with the Claimant. 

 

C) REBUS SIC STANTIBUS CLAUSE 

22. The rebus sic stantibus clause is a doctrine found in international and internal contractual 

law, which states that a contract is in force unless some fundamental change of vital 

circumstances appears. That rule can be applied in Vasiuki v Barancasia case due to 

fundamental changes that happened during their collaboration. 

23. A contract exist between claimant and Vasiuki. Although there is no written or oral form 

of their contract, there is an implied agreement. One party willingly invests (Vasiuki), and other 

party is obliged to maintain tariff of EUR 0,44/kWh. As it can be seen, there is a contractual 

bond between claimant and Barancasia. Therefore, the applicable law on that bond is Vienna 

Contract on law of treaties, which defines Rebus sic stantibus clause in its Art. 62: 

 

“1. A fundamental change of circumstances which has occurred with regard to 

those existing at the time of the conclusion of a treaty, and which was not foreseen 

by the parties, may not be invoked as a ground for terminating or withdrawing 

from the treaty unless:  

                                                
4 Vienna commentary, 958 
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(a) The existence of those circumstances constituted an essential basis of the 

con sent of the parties to be bound by the treaty; and  

(b) The effect of the change is radically to transform the extent of obligations 

still to be performed under the treaty.  

2. A fundamental change of circumstances may not be invoked as a ground for 

terminating or withdrawing from a treaty:  

(a) If the treaty establishes a boundary; or  

(b) If the fundamental change is the result of a breach by the party invoking 

it either of an obligation under the treaty or of any other international 

obligation owed to any other party to the treaty.” 

The Vienna convention thus demands several elements to be true in order to apply the rebus 

sic stantibus clause.  

24. First of all, it requires the change to be unforeseen. Secondly, the circumstances that were 

changed must have been an essential basis of the consent of the parties. Thirdly, the change 

must radically transform the extent of obligations to be performed. Furthermore, the change 

can’t be the result of a breach by the party. 

i) It is obvious that the change was unforeseen.  

The promised tariff of EUR 0,44/ kWh  was established and in force for some time. 

However, the scientific breakthrough is something that cannot be done willingly. In other 

words, there is no telling when the scientists will make certain progress. We can see from 

the scientific history that some inventions take years or decades to finish (for example, 

cancer treatment which is not discovered yet), and others happen by accident (discovery of 

antibiotics). Therefore, the change itself was certainly unforeseen, and the state of 

Barancasia was not able to predict that, and it is clear that the first condition is met. 

 

ii) Scientific breakthrough had great impact on obligations of the parties. 

Although it didn’t increase obligations of any party, it changed the worth of the contract 

itself. Impact of the breakthrough goes further from the numbers and contract itself. The 

parties entered into their contractual relationship with certain obligations and accepted them. 

When the breakthrough took place, the obligations remained nominally the same, but their 

correlation changed. The scientific breakthrough shattered the balance between their rights 

and obligations and the profit margin for Vasiuki had greatly increased. Therefore, it is clear 

that this condition is true.  
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iii) The condition of radical transformation of the parties obligations is closely connected 

with the second condition. The obligations nominally were the same - Barancasia had to 

guarantee EUR 0,44/kWh tariff, but the profit for Vasiuki greatly increased, therefore the 

change of LRE is justifiable. 

iv) In order to apply rebus sic stantibus clause, party cannot be responsible for the 

fundamental change. It is apparent that the scientific breakthrough is not in the sphere of 

influence of anyone, yet alone the state of Barancasia. It is unknown who were the scientist 

responsible for great breakthrough, but even if they were from the state of Barancasia, it is 

impossible to have any real influence on the scientific breakthrough, apart from finance and 

logistics. 

All things said, it is clear that all formal conditions for the applicability of rebus sic stantibus 

clause are met. Therefore, the change of contractual relation between Barancasia and Vasiuki 

is legal and legitimate. 
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PART TWO: IN THE EVENT THAT THE TRIBUNAL DOES NOT GRANT 

BARANCASIA FIRST PRAYER OF RELIEF, FIND THAT BARANCASIA HAS NOT 

VIOLATED THE PROTECTIONS OF BIT 

 

A) BARANCASIA HAS NOT VIOLATED THE PROTECTIONS OF BIT 

 

i) Encouraging and creating favourable conditions for investors of the other Contracting Party  

25. Bilateral investment treaty is signed with a purpose of creating and maintaining 

favourable conditions for investments and investors of one Contracting party in the territory 

of the other contracting party. In other words, Barancasia entered in the BIT with a goal to 

attract investors with some favourable measures. The treaty does not post any concrete 

obligation, instead it demands a creation of favourable climate for investors.  

 

26. Art. 2 of the BIT states: Each contracting party shall encourage and create favourable 

conditions for investors of the other contracting party to make investments in its territory and 

shall admit such investments in accordance with its laws and regulations. This article 

consists of two elements. First, it demands encouragement and creation of favourable 

conditions for investors. Secondly, the Party must admit investments in accordance with its 

laws and regulations. 

27. It is clear from the first element of the Art. 2 of the BIT that the obligation of the Party has 

not been quantified. In other words, it is not expressly stated how much effort or funds must a 

Party use in order to encourage investors. To follow this part of the article, it is sufficient to 

enact measures which will invite investors and create a positive climate for their work. 

Therefore, the tariff of EUR 0,44/kWh is obviously in accordance with the rule. It was a main 

reason for Vasiuki’s investment in solar power plants in Barancasia.  

28. However, as it is known, the scientific breakthrough that changed the situation was not 

beneficial for the state of Barancasia due to large number of applications for the licences for 

building solar power plants. The state of Barancasia tackled the situation with one amendment 

of their LRE  which lowered the tariff to EUR 0,15/kWh. With that amendment the respondent 

effectively did two things. First, the state of Barancasia survived the increase of applications 

for power plants. And secondly, it remained in the frame of the BIT. It is of great importance 

to understand that even the lowered tariff can still be considered as a positive influence on the 

investors. 
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29. Solar power plants are among the clear, or renewable source of energy. Present policy of 

European Union concerning energy production is orientated to renewable sources, in order to 

save the environment and lower dependency of society on fossil fuels. Many members of 

European Union are guaranteeing tariffs for solar energy production. It is clear that the EUR  

0,44/kWh is much over the European Union average, and the EUR 0,15/kWh is near the 

common value for tariff in the EU.  

30. On 1. January 2013, BEA calculated and announced the new fixed feed – in tariffs of EUR 

0,15/kWh. To prove that such measure is not arbitrary and is actually common, it can be 

observed that similar tariffs are in force in other members of the European Union. For example, 

in United Kingdom in 2015 the tariff was EUR 0,14/kWh. Kingdom there is 23000 solar power 

projects and in 2012 was forced to slash subsidies for solar panels after a jump in installations 

due to exhaustion of its support budget.5  

31. There is a notable downwards trend in Germany in height of feed in tariffs for solar power 

plants. It has been lowered from EUR 0,18/kWh in 2012 to EUR 0,12/kWh in 20146. It is 

shown that the countries with a great number of solar power plants are gravitating towards low 

tariffs due to unsustainability of higher tariffs with large number of projects. Therefore the 

lowering of tariffs in the state of Barancasia is a legitimate, common response to large number 

of projects. Therefore, it is clear that even the lowered tariff is still in accordance with the 

provisions of the BIT. In other words, the Barancasian actions were all in accordance with the 

Art. 2 of the BIT. 

32. Regarding the second element of the Art. 2 - that article further constitutes the obligation 

to admit investments in accordance with its laws and regulation. The relevant law in the state 

of Barancasia for solar power plants and investors is the LRE, which has been amended. The 

LRE is a part of legal system in the state of Barancasia, and as such is the legal standard for 

investments, and is also in accordance with the Art. 2 of the BIT. In other words, BIT is pointing 

towards legal system of Barancasia. The LRE and its amendment is a part of that system. 

Therefore, treating all investors, including Vasiuki, in accordance with LRE, is also in 

accordance with the BIT. The BIT cannot be breached via effects of the LRE.  

33. Certain tribunals have stressed that, as a matter of principle, the State’s right to regulate 

cannot be considered frozen or restricted as a result of the existence of investment treaties. In 

Saluka Investments v Czech Republic, one can find repeated statements to the effect that no 

                                                
5 http://uk.reuters.com/article/2012/02/09/uk-solar-tariff-idUKTRE8180XS20120209 
6  Datenmeldungen 
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investor may reasonably expect that the circumstances prevailing at the time the investment is 

made remain totally unchanged. 

34. In Parkerings v Lithuania, the Tribunal required due diligence from the investor, who ‘must 

anticipate that the circumstances could change, and thus structure its investment in order to 

adapt it to the potential changes of legal environment.’7 

 

ii) Fair and equitable treatment 

35. Vasiuki has been given FET at all times. None of the measures, specifically LRE 

amendment has not been directed only to Vasiuki, but to all investors who have invested in 

renewable energy resources. Even after the amendment of LRE the protection has stayed 

present for investors, but its amount has only decreased. None of Barancasia’s actions has not 

been directed towards breaking FET standard. 

36. FET cannot be presented equal as to a stabilisation clause, which is absent in Barancasian-

Cogitatian BIT. Additionally, it is unreasonable from the investor to expect the same calculated 

rates with regards to profitability will remain unaltered despite technological advances.  

37. As the Tribunal has stated in Azurix case: the BIT is an international treaty that should be 

interpreted in accordance with the norms of interpretation established by the Vienna 

Convention.8 

38. The Court latter on interprets Art. 31 of the Vienna Convention: A treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms of 

the treaty in their context and in light of its object and purpose. 

39. The Tribunal has stated in Azurix case: It follows from the ordinary meaning of the terms 

fair and equitable and the purpose and object of the BIT that fair and equitable should be 

understood to be treatment in an even-handed and just manner, conducive to fostering the 

promotion of foreign investment. 9 

40. Not every change in regulatory framework is considered a breach of FET. Parkerings v. 

Lithuania, the tribunal held that the government had the right to change its legal regime, and 

that the claimants could not expect that applicable legislation would not change.  

41. When considering expectations arising under contracts within the context of a FET claim, 

a caveat is necessary: even if the investor has an expectation that the contract will be fulfilled, 

a disappointment of such expectation cannot per se be equated to a violation of the FET 

                                                
7Potesta, p.112 
8 Azurix 
9 Azurix 
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standard in the treaty. To reason otherwise would mean that invocation of legitimate 

expectations would turn the FET standard into a general umbrella clause, which can hardly be 

a tenable interpretation.10 

 

iii) Full protection and security of the investment of the other Contracting Party 

42. Art. 2 of the BIT determines promotion and protection of investment, and it has not been 

violated. Its paragraph 2 states: Investments of investors of either Contracting Party shall at all 

times be accorded FET  and shall enjoy full protection and security in the territory of the other 

Contracting Party which has been completely respected by the Respondent.  

43. It is beyond doubt that the standard of full protection and security relates to the physical 

protection of the investor and its assets. In fact, in a number of cases tribunals seem to have 

assumed that this standard applies exclusively or preponderantly to physical security and to the 

host State’s duty to protect the investor against violence directed at persons and property 

stemming from State organs or private parties.11 

44. In Rumeli v Kazahstan, Saluka v Czech Republic and Eastern Sugar v Czech Republic the 

Tribunals have stated that the standard of full protection and security relies upon physical 

protection of an investment and it obliges the State to provide a certain level of protection.  

45. As the Saluka panel observed, a number of tribunal decisions suggest that states are obliged 

to ensure only the physical security of investments, but not their legal or economic security. 

Moreover, there seems to be general consensus that the obligation to protect does not imply the 

imposition upon host states of strict liability.12 

46. The practice of arbitral tribunals seems to indicate, however, that the “full security and 

protection” clause is not meant to cover just any kind of impairment of an investor’s 

investment, but to protect more specifically the physical integrity of an investment against 

interference by use of force. 

47. The obligation to provide full protection and security is not unlimited and does not create 

absolute liability. Tribunals have consistently held that what is required is due diligence on the 

part of the host State. Whether the degree of diligence required of a host State depends on its 

state of development and on the resources at its disposal is still a matter of discussion. 

                                                
10 Potesta 
11 Dugan et. al., p.520 
12 Saluka 
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48. None physical damage has been done to any of Vasiuki’s investments, and thus Barancasia 

has not violated the protections of the BIT. Additionally, no prudent investor can expect that 

the circumstances prevailing at the time of the agreement will remain completely the same.  

49. Sovereign States have the regulatory right to change their legislation in order to protect the 

interests of the State and of the people. That being said, Barancasia has protected the interests 

of the people without violating the protections of the BIT.  

50. Similar has been concluded in Lemire v Ukraine case: 

 

As a sovereign State, Ukraine has the inherent right to regulate its affairs 

and adopt laws in order to protect the common good of its people, as defined 

by its Parliament and Government. The prerogative extends to 

promulgating regulations which define the State’s own cultural policy.13 

 

51. The preamble of the Barancasian-Cogitatian BIT states that the development of economic 

co-operation to the mutual benefit of both Contracting Parties is one of its goals, while the new 

development of the energy sector combined with (at the time) existent laws and regulation has 

not been in favour of economic development of Barancasia. 

52. Regarding economic development of the parties, the Saluka v Czech Republic judgment 

among other states that: 

 

Economic development is an objective which must benefit all, primarily 

national citizens and national companies, and secondarily foreign investors. 

Thus, the object and purpose of the Treaty is not to protect foreign 

investments per se, but as an aid to the development of the domestic economy. 

And local development requires that the preferential treatment of foreigners 

be balanced against the legitimate right of Ukraine to pass legislation and 

adopt measures for the protection of what as a sovereign it perceives to be its 

public interest.14 

 

iii) National and Most-Favoured-Nation Treatment  

                                                
13 Lemire 
14 Saluka 
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53. Art. 3 of the BIT is about treatment of foreign investors, such is Vasiuki, in correlation with 

treatment given to local investors, stating: Once a Contracting Party has admitted an 

investment in its territory, in accordance with its laws and regulations, it shall accord to 

investments and returns of investors of the other Contracting Party treatment which is fair and 

equitable and not less favourable than that which it accords to investments and returns of its 

own investors or to investments and returns of investors of any third State, whichever is more 

favourable. 

54. It is clear that the state of Barancasia admitted an investment in solar panels on its soil, in 

accordance with BIT and LRE. The treatment of Vasiuki was no different than the treatment 

of all other investors, regardless of their nationality. All measures which affected Vasiuki were 

enacted via LRE, which is a law, enacted by its parliament and effective erga omnes. Therefore, 

there is no room for a claim that treatment of Vasiuki was contrary to the provisions of BIT, 

because the actions were fair and equitable for all investors in Barancasia. 

 

iv) Legitimate expectations  

55. It cannot be taken as a legitimate expectation the expectation of the investor that rates 

calculated with regard to profitability will remain unaltered despite technological advances and 

and other circumstances affecting profitability.  

56. In Impregilo v Argentine Republic, the Tribunal said: ‘the legitimate expectations of foreign 

investors cannot be that the State will never modify the legal framework, especially in times of 

crisis, but certainly investors must be protected from unreasonable modifications of that legal 

framework.’15 In different cases, the Tribunals have concluded that expectations need to be 

reasonable in order to be protected by FET.  

57. Not every change in the host state’s legal system affecting foreign property will violate 

legitimate expectations. No such violation will occur if the change remains within the 

boundaries of normal adjustments customary in the host state and accepted in other states. Such 

changes are predictable for a prudent investor at the time of the investment. For instance, the 

Tribunal in Methanex v United States found that certain new environmental regulations in 

California should have been foreseeable for the Canadian investor.16 

58. In LG & E case, for example, the tribunal stated, “the investor’s fair expectations cannot 

fail to consider parameters such as business risk or industry’s regular patterns.”17 

                                                
15 Impregilo 
16 PILL, p. 116 
17 Dugan et.al., p.513 
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B) THE RIGHT OF THE STATE TO CHANGE ITS REGULATIONS 

59. In the face of financial and political crisis, host governments often take extraordinary 

measures which, while not specifically directed at foreign investments, nonetheless may have 

a significant negative effect on their operations or profitability. The consequences of these 

measures can be radical transformation of the national and contractual legal frameworks upon 

which foreign investors rely in making their investments. 

60. Barancasia had to change its regulations on two important basis. First it entered the EU, 

and second it was facing a financial crisis. Nonetheless, it continued protecting the investors 

guaranteeing the fixed feed-in tariff at a high level of EUR 0.15/kWh. 

61. Host governments, like governments in any country, will change national law in order to 

advance public welfare. Thus a government may adopt legislation to strengthen environmental 

standards, provide for greater consumer protection, or improve the health and safety of its 

citizens. Such legislation may also impose costs on investors and therefore reduce 

contemplated returns on the investment they have made. For example, in 2006, Uruguay, in an 

effort to reduce smoking among its population, passed new legislation to (p. 144) limit cigarette 

advertising and to require large visible warnings on cigarette packaging with respect to the 

dangers of smoking.18 

62. The State of Barancasia was struggling with potential financial crisis, and with national 

organized strikes demanding an increase of salaries and educational funding. Barancasia had a 

commitment towards its people to protect its interests. Borrowing more money from the EU to 

sustain the projects was not possible, and it had to amend the law, still promoting the other 

Contracting Party and respecting the BIT.  

 

C) ADMINISTRATIVE LAW PROTECTION OF LEGITIMATE EXPECTATIONS 

AND THE STATUS OF THE STATE 

63. The domestic systems have been cautious to extend protection in these sets of 

circumstances. When the Tribunal looked at those domestic law systems to draw parallels with 

investment treaty law, the Total Tribunal highlighted that ‘only exceptionally has the concept 

of legitimate expectations been the basis of redress when legislative actions by a state was at 

stake’. 

64. The three Tribunals in the Argentine cases of Continental, Total and El Paso devoted long 

discussions to distance themselves from that line of case law, which combined expectations 

                                                
18 Salacuse, p.143, 144 
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and stability of the regulatory framework. For example, in Continental the Tribunal made the 

forceful statement that: 

“it would be unconscionable for a country to promise not to change its 

legislation as time and needs change, or even more to tie its hands by such a 

kind of stipulation in case a crisis of any type or origin arose. Such an 

implication as to stability in the BIT’s Preamble would be contrary to an 

effective interpretation of the Treaty; reliance on such an implication by a 

foreign investor would be misplaced and, indeed, unreasonable.” 

65. The Total Tribunal similarly recalled the ‘powers’ as well as the ‘responsibility’ which BIT 

signatories have ‘to amend their legislation in order to adapt it to change and the emerging 

needs and requests of their people in the normal exercise of their prerogatives and duties’. The 

Tribunal added that ‘[t]his type of regulation [of a normative and administrative nature not 

specifically addressed to the relevant investor] is not shielded from subsequent changes under 

the applicable law.’19 

66. Status of the State is of great relevance to investor’s expectations and investment. Although 

an investor may be attracted to a certain developing Country, he must be aware of a possible 

instability in such a Country.  

67. In Parkerings v Lithuania, the Tribunal expressly noted that circumstances in a country in 

transition could not justify legitimate expectations with regard to the stability of the investment 

environment. A prudent businessman would have sought to protect its legitimate expectations 

through a stabilization clause.20 

68. Regarding the fact that Barancasia has entered the EU in 2004, together with many other 

Countries in a big wave of accession, a prudent investor would conclude that Barancasia, as 

many of those countries, is a transitioning Country that will change its legislation as it evolves. 

 

 

 

 

 

 

 

                                                
19 Potesta, p.113 
20 Parkerings 
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PART THREE: IN THE EVENT THAT THE TRIBUNAL DOES NOT GRANT 

BARANCASIA’S FIRST OR SECOND PRAYER FOR RELIEF, THE TRIBUNAL 

SHALL DENY CLAIMANT’S REQUEST FOR SPECIFIC PERFORMANCE. 

 

69. Claimant's request for specific performance, requested as repealing the amendment to Art. 

4 of the LRE or continuing to pay Vasiuki the EUR 0.44/kWh feed-in tariff for 12 years, has 

no legal basis and therefore shall be denied. 

70. There is no right to specific performance of a natural resources concession agreement, 

which LRE is the basis for. Accordingly, Claimant has no right to obtain restitution in the form 

of an order to amend the national law in a sovereign state. Nevertheless, it would be considered 

as a serious breach of Barancasia’s sovereignty. 

71. Claimant's remedy, if they prevail legitimate during the Tribunal’s proceedings, must be a 

monetary compensation. Since the right to specific performance on which the Claimant’s 

request is based does not exist, it follows that the request must be denied. 

72. In the Request for Arbitration, Claimant sought by way of relief either specific 

performance: 

 

“Order Respondent a) to repeal the amendment to Art. 4 of the LRE or b) 

to continue to pay Vasiuki the EUR 0.44/kWh feed-in tariff for 12 years.”21 

 

or, in the alternative, monetary compensation to make them whole for the economic injury they 

purportedly suffered as a result of what they alleged to be amendment of the LRE “without 

adequate justification”: 

 

“In the alternative to its second claim, order Respondent to pay damages to 

Vasiuki for its losses, which Vasiuki calculates would equal approximately 

EUR 2.1 million [see the Report of Claimant’s Expert, Prof. Marko Kovič] 

over the 12 years during which the tariff should have remained 

unchanged”22. 

 

                                                
21 Claimant's Prayer for Relief, second prayer, p.5  
22 Claimant's Prayer for Relief, third prayer, p.5 
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73. Their Request for Arbitration is therefore an admission that they can be made whole by 

monetary compensation. This in itself is a reason to deny them the specific performance they 

seek, since it is axiomatic that specific performance is unavailable when monetary 

compensation will make whole the injured party. 

74. Even in the case that the Tribunal is of different opinion, specific performance should never 

be imposed as a primary way of compensation if it imposes a too heavy burden on a country: 

 

“But specific performance must not only be possible in order to be granted to 

a claimant. Specific performance, even if possible, will nevertheless be refused 

if it imposes too heavy a burden on the party against whom it is directed.”23 

 

75. In relation to the abovementioned opinion of the Tribunal in the Occidental case, the 

attention must be drawn to the factual situation in Barancasia: 

a) It was not physically possible to connect all the new users to the grid: 

“Barancasian public officials admitted that guaranteed profits for 12 years 

amounted to unfair windfall and that the whole renewable energy support 

scheme was unsustainable. They determined that it was not even physically 

possible to connect 7000 new users to the national electricity grid.” 

 

b) The amount of financial burden was by far too heavy burden for Barancasia: 

“If all applications for feed-in tariff were approved, up to 15% of state 

revenues would be diverted to finance solar feed-in tariffs, a higher share 

than public financial allocations to Barancasia’s educational system.” 

 

c) It was by all means impossible for Barancasia to finance it: 

“Furthermore, Barancasia could not borrow the necessary amounts for the 

maintenance of the existing renewable energy support system and the 

guaranteed feed-in tariffs, because that would require it to exceed its EU-

mandated borrowing limits for the relevant years.” 

 

d) It led to social tension and disturbances in Barancasia with a possible threat for the 

public safety: 

                                                
23 Occidental case 
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“In June 2012, outraged teachers of Barancasia organized national strikes 

demanding an increase of salaries and educational funding. Opinion polls 

suggested that the protesters’ argument that the teachers deserve better 

treatment than solar panels enjoyed overwhelming public support.” 

 

76. As is clearly understandable, the amendment of Art. 4 of the LRE was made in response to 

rising set of problems threatening the sole functioning of Barancasia, both social and financial. 

Approving the requested specific performance would most certainly lead to reestablishment of 

the abovementioned problems, which would clearly be “too heavy a burden on the party against 

whom it is directed”24. 

77. Such action by the Tribunal would also be largely disappointing in regard to the spirit of 

the BIT, the joint intention of both Cogitatia and Barancasia, which aspired to “mutual benefit 

of both Contracting Parties”. Such benefit would not just be missing on the Barancasia’s side, 

but the situation would lead to enormous losses if the Tribunal decides to grant the specific 

performance. 

78. It is important to notice that, in spite of the circumstances which arose and were mentioned 

above, Barancasia decided to cope with the situation in a way most favourable to investors. 

With having possibility to deny the licenses, it rather lowered the tariff while still giving the 

investors stimulative and above average price. 

79. In a large number of cases through a long period of time, including Libya American Oil Co 

(LIAMCO) v Libya (1981) 20 ILM 1, BP Exploration Co (Libya) Ltd v Libya (1974) 52 ILR 

297, and more recently CMS Gas Transmission Co v Argentina, (2005) ICSID Case No 

ARB/01/8, the tribunals have stood by the same point as the Tribunal in the Occidental case25: 

 

“It is well established that where a State has, in the exercise of its sovereign 

powers, put an end to a contract or a license, or any other foreign investor's 

entitlement, specific performance must be deemed legally impossible. The 

Tribunal recognizes that one international arbitrator in the Texaco v. Libya 

case granted such specific performance — under the name of restitutio in 

integrum — in the context of a nationalization, but that case is both unique and 

fact specific. Indeed, the arbitrator in that case insisted on the fact that specific 

                                                
24 Occidental case 
25 Occidental case 
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performance could not be considered impossible because the respondent State 

had not presented itself before the tribunal in order to provide information 

regarding the impossibility of specific performance”26; 

 

That specific performance will be deemed legally impossible where a state has, in the exercise 

of its sovereign powers, put an end to a contract or a license, or any other foreign investor’s 

entitlement – such as fixed-in tariff in the present procedure. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                
26 Occidental case 
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PART FOUR: FIND THAT CLAIMANT'S CALCULATIONS FOR DAMAGES ARE 

ILL-SUPPORTED AND BASED ON FALSE AND INCORRECT LEGAL AND 

FACTUAL ASSUMPTIONS 

 

80. Claimant’s initial damages claim is for its Alfa Project, which predates the 2010 Barancasia 

LRE  (“Energy Law”), having been brought on line in 2009. Professor Kovič calculates a loss 

of EUR 120,621 resulting from Barancasia not allowing Alfa to take advantage of the EUR 

0.44/kWh feed-in tariff set by the Energy Law. 

81. The fundamental problem is that Project Alfa was not undertaken in response to the Energy 

Law, which was passed in order to provide incentives for subsequent photovoltaic 

development, not as a subsidy for pre-existing projects. Second, Vasiuki’s own documents 

show that it was not able to accurately forecast the performance of the Alfa Project. Vasiuki 

was unable to control the construction costs, resulting in an overrun of more than 50% of the 

estimated project cost.   

82. In addition, the solar installation’s performance was poor, resulting in it operating at only 

12.1% of design capacity, versus Claimant’s projection of 21%.26 In the face of these 

significant difficulties, it is difficult to see how Professor Kovič supports a calculation that 

simply assumes the documented problems will go away quickly, and the unit will become a 

reliably profitable operation, even if the Tribunal were to agree with Claimant that the tariff 

under the Energy Law should apply retroactively. 

83. Damage cannot be calculated in Alfa project considering LRE, due to the fact that Alfa was 

launched before Barancasia adopted the LRE.  

84. Due to Vasiuki's inexperience, it was unable to correctly predict performance of Alfa 

project. State of Barancasia cannot be held responsible for the wrong predictions of Vasiuki.  

85. Project Beta commenced operation on 1 January 2011, and was given a license under the 

Energy Law. As such, the EUR 0.44/kWh tariff was applied to the project upon entering 

commercial service. The amendment of the Energy Law as of 1 January 2013 reduced the tariff 

applicable to Project Beta to EUR 0.15/kWh.  

86. Professor Kovič’s assumption that the revenue figure would be the only impact is a 

reasonable one. The annual operating costs of photovoltaic installations are very low and tend 

to be fixed costs. However, Professor Kovič has committed a fundamental error in his 

calculation of net present value in his Annex 1(B). Professor Kovič has discounted the cash 

flows to equity at the weighted average cost of capital (“WACC”), which is a rate that includes 
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both debt and equity. The correct calculation would discount the cash flows to equity at 

Claimant’s cost of equity, which its documentation shows is 12%, not 8%. If the Tribunal 

determines that Claimant is entitled to damages for the tariff change on Project Beta, those 

damages would be no more than EUR 104,402. 

87. Claimant’s next claim is for what Professor Kovič calls “wasted investment” in land, 

photovoltaic panels and related equipment. The Kovič Report sets out alternative calculations 

for this head of damages: (a) EUR 690,056 for the cost of land and equipment; or (b) EUR 

1,427,500 for lost profits resulting from the change in the feed-in tariff under the Energy Law.  

88. Professor Kovič’s first alternative presupposes that there is no use for any of the expenditure 

– i.e., that the land will be worthless and unsaleable, and the equipment will simply be thrown 

away. In actuality, it is difficult to imagine that either of these is true. The land had value before 

Vasiuki acquired it, and it will presumably continue to have value into the future. The 

equipment can likely be used for another solar venture or sold to someone who wishes to make 

such investment. The problem with first calculation is that equipment and land can be sold, 

thus the damage can be decreased.  

89. Problem with second calculation is that professor Kovič is talking about ideal conditions in 

which there are no delays, overruns, construction problems and other barriers which were 

encountered in Alfa project  

90. Professor Kovič’s alternative is to assume that Vasiuki completes the Project with no 

construction problems, delays or overruns, and then subsequently operates all of the solar 

arrays without any of the demonstrated operational problems that plagued the Alfa Project. 

Although Vasiuki’s Project Beta performed much better than its Project Alfa, it is unlikely that 

it would be a complete success.  

91. In addition, Professor Kovič has again discounted the cash flows to equity at the weighted 

average cost of capital. If the Tribunal is inclined to award Claimant lost profits on the Project 

based on the change in the feed-in tariff, those lost profits would be no more than EUR 

1,238,697. This figure assumes that Claimant will continue the Project build out on schedule, 

and that the units will operate through the year 2023 at a capacity of 21%.  

92. Finally, Professor Kovič has assumed that several additional installations would be 

undertaken by Claimant, resulting in an additional EUR 765,835 of damages. There is no 

documentation that would support Claimant’s alleged plans for such expansion. Specifically, 

nothing in the business plan section of the Vasiuki LLC Dataset exists, also there is no evidence 

that any additional land has been acquired, that any feasibility studies have been performed, 
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that equipment has been sourced and ordered, etc. State of Barancasia cannot be held 

responsible for possible future investments for which there is no evidence.  

93. Professor Kovič suggests that interest should be added to any damages that may be 

awarded, calculated at Claimants WACC of 8%. However, as pointed out above, Professor 

Kovič should have used a 12% rate for discounting alleged future losses. Presumably, then, he 

would ask the Tribunal to increase the interest rate on any award to 12%. 
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PART FIVE: BARANCASIA IS ENTITLED TO RESTITUTION BY CLAIMANT OF 

ALL COSTS RELATED TO THESE PROCEEDINGS 

 

94. Barancasia is entitled to restitution by Claimant of all costs related to these proceedings, as 

regulated in the LCIA Rules. 
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PRAYERS FOR RELIEF 

 

Respondent Barancasia requests the Tribunal to: 

1. Find that it has no jurisdiction and/or that the claims asserted by the Claimant are not 

admissible. 

2. In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find that 

Barancasia has not violated the protections of the BIT. 

3. In the event that the Tribunal does not grant Barancasia’s first or second prayer for 

relief, deny Claimant’s request for specific performance. 

4. In the event that the Tribunal does not grant Barancasia’s first or second prayer for 

relief, find that Claimant’s calculations for damages are ill-supported and based on false 

and incorrect legal and factual assumptions. 

5. Find that Barancasia is entitled to restitution by Claimant of all costs related to these 

proceedings. 

 

 

 

 

 

 

 

 

 

 

Respectfully submitted on 26 September 2015. 

 

 

On behalf of Respondent, 

Team Higgins 


