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Arbitration Clause Art. 8 of the BIT 
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31 December 1998 

Claimant Vasiuki LLC, a limited liability company incorporated 
under the laws of Cogitatia in 2002 

Cogitatia Republic of Cogitatia 

DCF Discounted cash flow method for calculation of loss 

DCF Discounted Cash Flow method 

ECJ European Court of Justice 

ECT Energy Charter Treaty 

EU European Union 
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2015 Case published at http://fdimoot.org/problem.pdf 

FET Fair and Equitable Treatment Standard 

FMV Fair Market Value 

ICSID International Centre for Settlement of Investment Disputes 

ILC International Law Commission 

LCIA London Court of International Arbitration 

LRE Barancasia’s Law on Renewable Energy of 2010 

NPV Net Present Value 

TEU Treaty on the European Union 

TFEU Treaty on the Functioning of the European Union 

VCLT Vienna Convention on the law of treaties (Vienna, 23 May 
1969) 

WACC Weighted Average Cost of Capital 



 

vi 
Moscow 2412127.2 

B. LIST OF AUTHORITIES 

1. Treaties and other acts 
United Nations, Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty 
Series, vol. 1155. 

Treaty on European Union, 7 February 1992, Official Journal C 326 , 26.10.2012 P. 0001 – 0390. 

Treaty on the Functioning of the European Union, 13 December 2007, Official Journal C 326, 
26.10.2012 P. 0001 – 0390. 

Directive 2009/28/EC of the European Parliament and of the Council of 23 April 2009 on the 
promotion of the use of energy from renewable sources and amending and subsequently repealing 
Directives 2001/77/EC and 2003/30/EC, Official Journal L 140/16. 

2. Arbitral cases (by arbitral institution) 

2.1. ICSID 

Abbreviation Description 

Parkerings-Compagniet AS v. 
Republic of Lithuania 

Parkerings-Compagniet AS v. Republic of Lithuania, ICSID 
Case No. ARB/05/8 (11 September 2007) 

Duke Energy Electroquil 
Partners & Electroquil SA v 
Ecuador 

Duke Energy Electroquil Partners & Electroquil SA v 
Ecuador, ICSID Case No. ARB/04/19 (18 August 2008) 

Argentina CMS case CMS Gas Transmission Company v. Argentine Republic, 
ICSID Case No. ARB/01/8 (12 May 2005) 

Enron case Enron Corporation Ponderosa Assets, L.P v. Argentina, 
ICSID Case No. ARB/01/3 (May 22, 2007) 

EDF v. Romania EDF (Services) Limited v. Romania, ICSID Case No. 
ARB/05/13 (08 October 2009) 

Estonia banking case Alex Genin, Eastern Credit Limited, Inc. and A.S. Baltoil v. 
The Republic of Estonia, ICSID Case No. ARB/99/2 (25 
July 2001) 

Goetz v. Republic of Burundi Antoine Goetz & Others and S.A. Affinage des Metaux v. 
Republic of Burundi, ICSID Case No. ARB/01/2 (21 June 
2012) 

LG&E v. Argentine Republic LG&E Energy Corp., LG&E Capital Corp., and LG&E 
International, Inc .v. Argentine Republic, ICSID Case No. 
ARB/02/1 (25 July 2007) 



 

vii 
Moscow 2412127.2 

Abbreviation Description 

Occidental v. Ecuador Occidental Petroleum Corporation and Occidental 
Exploration and Production Company v. Ecuador, Decision 
on Provisional Measures, ICSID Case No. ARB/06/11, IIC 
305 (2007) (17 August 2007) 

Lemire v. Ukraine Joseph Charles Lemire v. Ukraine, ICSID Case No. 
ARB/06/18 (28 March 2011) 

PSEG v. Turkey PSEG Global, Inc., The North American Coal Corporation, 
and Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi 
v. Republic of Turkey, ICSID Case No. ARB/02/5 (19 
January 2007) 

Tecmed SA v. Mexico Técnicas Medioambientales Tecmed SA v. Mexico, Award, 
ICSID Case No. ARB(AF)/00/2, IIC 247 (2003) 

Wena Hotels Ltd. v. Arab 
Republic of Egypt 

Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case 
No. ARB/98/4 (8 December 2000) 

Metalclad Corp v. The United 
Mexican States 

Metalclad Corp v. The United Mexican States ICSID Case 
No. ARB (AF)/97/1, Award of 16 August 2000 

Asian Agricultural Products v. 
Sri Lanka 

Asian Agricultural Products Ltd. v. Republic of Sri Lanka, 
ICSID Case No. ARB/87/3, Award of 28 June 1990 

2.2. UNCITRAL 

Abbreviation Description 

Eastern Sugar B.V. v. The Czech 
Republic 

Eastern Sugar B.V. (Netherlands) v. The Czech Republic, 
UNCITRAL, SCC Case No. 088/2004 

Eureco B.V. v. The Slovak 
Republic 

Eureco B.V. v. The Slovak Republic, UNCITRAL PCA 
Case No. 2008-13 Award on Jurisdiction (26 October 2010) 

2.3. ECJ 

Abbreviation Case description 

Matteucci v. Communauté 
française of Belgium 

Annunziata Matteucci v Communauté française of Belgium 
and Commissariat général aux relations internationales of 
the Communauté française of Belgium, Case 235/87, ECJ 
(27 September 1988) 

Defrenne v. Sabena Gabrielle Defrenne v. Société anonyme belge de navigation 
aérienne Sabena, Case 43-75, ECJ (8 April 1976) 



 

viii 
Moscow 2412127.2 

Van Gend & Loos v. Netherlands NV Algemene Transport en Expeditie Onderneming van 
Gend & Loos v. Netherlands Inland Revenue 
Administration, Case 26-62, ECJ (5 February 1963) 

“Les Verts“ v. European 
Parliament 

Parti écologiste "Les Verts" v. European Parliament, 
Case 294/83, ECJ (23 April 1986) 

Commission v. Italian Republic Commission of the European Communities v Italian 
Republic, C-312/11, ECJ (10 December 1968) 

D case D. v. Inspecteur van de 
Belastingdienst/Particulieren/Ondernemingen buitenland te 
Heerlen, Case C-376/03, ECJ (5 July 2005) 

2.4. Other Tribunals 

Abbreviation Case description 

Methanex v. United States of 
America 

Methanex v United States of America, Decision of the 
Tribunal on Petitions from Third Persons to Intervene as 
Amici Curiae (15 January 2001) 

R (Bibi) v. London Borough R (Bibi) v London Borough of Newham, Civ 607, EWCA 
(26 April 2001)  

Wheeler v. Office of the Prime 
Minister 

Wheeler v Office of the Prime Minister, EWHC 1409 (25 
June 2008) 

Fisheries Jurisdiction case Fisheries Jurisdiction case United Kingdom v. Iceland,  ICJ 
(02 February 1973) 

Libya American Oil Co 
(LIAMCO) v Libya 

Libyan American Oil Co. (“LIAMCO”) v. Libya, Ad hoc 
Tribunal, (12 April 1977) 

BP Exploration Co (Libya) v Hunt  BP Exploration Co (Libya) v Hunt (No 2), 2 AC 352 (1983) 

Al-Bahloul v. Tajikistan Al-Bahloul v. Tajikistan, Final Award, SCC Case No 
064/2008, IIC 475 (2010), 8 June 2010 

Biloune and Marine Drive v. 
Ghana 

Biloune and Marine Drive Complex Ltd v. Ghana 
Investments Centre and the Government of Ghana, Ad hoc 
Tribunal (Award on Damages & Costs) (1990) 95 ILR 183 

Sola Tiles, Inc. v. Iran Sola Tiles, Inc. v. Iran Award of 22 April 1987, 14 Iran-US 
CTR 



 

ix 
Moscow 2412127.2 

2.5. Other Subsidiary Authorities 

Abbreviation Description 

I.M. de Groot  I.M. de Groot Member States Must Apply Most Favoured 
Nation Treatment under EU Law // Intertax, 2014. Issue 6/7. 

Ruiz-Jabaro Colomer Opinion of Advocate General Ruiz-Jabaro Colomer on D 
case (26 October 2004) 

Fragmentation of International 
Law 

Fragmentation of international law: difficulties arising from 
the diversification and expansion of international law // 
Report of the Study Group of the International Law 
Commission (13 April 2006) 

Wehland H. Wehland H. The International and Comparative Law 
Quarterly Vol. 58, No. 2 (Apr., 2009) 

OECD working papers 
 

Fair and Equitable Treatment Standard in International 
Investment Law // OECD working papers on international 
investment 2004/3 

Thomas R. Thomas R. Legitimate Expectations and Proportionality in 
Administrative Law, Oxford-Portland, Hart Publishing, 
2000. 

Dolzer R., Schreuer C. 
 

Dolzer R., Schreuer C., Principles of International 
Investment Law, Oxford University Press 2 ed. (2012) 

Lauterpacht E. Lauterpacht E. International Law: Disputes, War and 
Neutrality, pts. IX-XIV, at 14-15 (Cambridge, 2004) 

Europe 2020 targets European Union growth strategy including 5 main targets 
expected to be reached by 2020: 

1) Employment 
2) R&D / innovation 
3) Climate change / energy 
4) Education 
5) Social exclusion	  	  

Published at: http://ec.europa.eu/europe2020/targets/eu-
targets/index_en.htm  

Schreuer C. Schreuer C. Non-Pecuniary Remedies in ICSID Arbitration, 
20(4) Arb. Int’l 325 (2004) 

Muchlinski P., Ortino F., 
Schreuer C. 

Muchlinski P., Ortino F., Schreuer C. The Oxford Handbook 
of International Investment Law, Oxford University Press, 



 

x 
Moscow 2412127.2 Moscow 2412127.2 

Abbreviation Description 

2008. 

F. Dugan C., Wallace D., Jr., 
Rubins N., Sabahi B. 

F. Dugan C., Wallace D., Jr., Rubins N., Sabahi B., Investor-
State Arbitration, Oxford University Press, 2008. 

Guidelines on the FDI Treatment Guidelines on the Treatment of Foreign Direct Investment 
Issued by the Development Committee of the World Bank 
[UNCTAD/DTCI/30(Vol.VI), Sec. IV. 

Crawford J. Crawford J., The International Law Commission’s Articles 
on State Responsibility, Introduction, Text and 
Commentaries (2002) 

World Bank Guidelines on the 
Foreign Investment 

World Bank Guidelines on the Treatment of Foreign 
Investment, section IV (6), first indent, (1992) 31 ILM 1363, 
1383. 

Marboe I. Marboe I. Calculation of Compensation and Damages in 
International Investment Law, Oxford International 
Arbitration Series, 2009. 

Sharpston F. Sharpston F., European Community Law and the Doctrine 
of Legitimate Expectations: How Legitimate, and for whom, 
Northwestern Journal of International Law & Business, 
Volume 11, Issue 1 Spring, (1990). 

Mathis K. Mathis K., Law and Economics in Europe: Foundations and 
Applications, Springer-Verlag Berlin Heidelberg (2014). 

  



 

1 
Moscow 2412127.2 

C. STATEMENT OF FACTS  

1. Parties to arbitration 

1. Claimant, incorporated under the laws of Cogitatia in 2002, which is engaged in the 

development, construction and operation of renewable energy facilities in Cogitatia and 

elsewhere in the region, including the territory of Respondent, since 2002. 

2. Barancasia, which adopted legislation (including the LRE) promoting renewable energy 

sources. 

2. The BIT 

3. On 31 December 1998 an Agreement for the Promotion and Reciprocal Protection of 

Investments was concluded between Barancasia and the Federal Republic of Cogitatia. 

3. Joining EU 

4. On 1 May 2004 Barancasia and Cogitatia joined the European Union. 

4. Facts leading to the dispute 

5. In May 2010, Barancasia adopted the LRE. The aim of LRE was to encourage the 

development of renewable energy technology, improve security and diversification of 

energy supply, and protect the environment. 

6. The LRE encouraged the development of renewable energy sources, including photovoltaic 

power plants, by fixing general “feed-in tariffs” for renewable energy providers who 

receive a license from the national regulator – the BEA. The law further guaranteed that the 

feed-in tariff announced and applicable at the time of the issuance of a license would apply 

for twelve years. 

7. On 1 July 2010 the BEA announced publicly the fixed feed-in tariff: 0.44 EUR/kWh. The 

calculations of the BEA were based on the premise that the average annual return on 

investment for licensed renewable projects should be 8%. 
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8. Claimant applied for the licenses for its two photovoltaic projects – Alfa and Beta. BEA 

issued a license for Beta project, but denied the license for Alfa project. 

9. During 2011 a ground-breaking technology was developed. This new technology made the 

manufacturing of the solar panels substantially cheaper and dramatically reduced the costs 

of development. The profitability of investments made under the 0.44 EUR/kWh feed-in 

tariff increased dramatically because of the substantial reduction of the development costs. 

10. From the beginning of 2012 the Government of Barancasia realized that the LRE was a 

cause of a “solar bubble” creating a great number of entities producing new energy sources 

and applying for 0.44 EUR/kWh feed-in tariff. 

11. On 1 July 2012 Claimant obtained licenses from the BEA for the development of 12 

photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff. Claimant 

ordered solar panels from the producers and started the construction of photovoltaic power 

plants based on the new technology. 

12. On 3 January 2013 the Barancasia Parliament adopted an amendment to Art. 4 of LRE and 

announced the new fixed feed-in tariffs (0.15 EUR/kWh) that were applicable from 1 

January 2013. 

13. By January 2013 Claimant invested its own and borrowed money into the 12 new solar 

power plant projects: bought land plots, hired personnel and paid considerable advances for 

equipment that was supposed to be shipped on 31 January 2013. 

5. The dispute 

14. On 2 November 2014 Claimant commenced arbitral proceeding before the London Court of 

International Arbitration pursuant to the Art. 8 of the BIT. 

15. Claimant argued that the arbitrary denial of a license to Claimant for the Alfa project and 

subsequent changes to Barancasia’s renewable energy laws which harmed Claimant’s other 

projects, violates the protections that Claimant is entitled to under the BIT. Claimant 

requests either to repeal the amendment to Art. 4 of the LRE or to continue to pay Claimant 

the 0.44EUR/kWh feed-in tariff for 12 years. Alternatively, Claimant requested to order 
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Respondent to pay damages to Claimant for its losses. Claimant also requested the 

restitution by Respondent of all costs related to these proceedings. 

16. Respondent argued that Claimant is not entitled to pursue arbitration since Claimant’s 

claims are based on the BIT, which has become obsolete due to the accession of both 

Cogitatia and Barancasia to the European Union and has been terminated according to the 

BIT Art. 13. Respondent maintained a position that it was not in violation of the 

substantive provisions of BIT and Claimant should not be entitled to the specific 

performance and monetary damages. 
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D. ARGUMENTS 

1. The Tribunal has no jurisdiction over the dispute concerning Claimant’s photovoltaic 

projects under the BIT 

1.1. The arbitration clause is not valid as there is no valid BIT 

17. Claimant is not entitled to submit the present case to LCIA as the arbitration clause is no 

longer valid due the termination of BIT by the Respondent.  

18. Barancasia’s right to unilaterally terminate the BIT is provided by the art. 13(2) which 

states that: 

“After a ten year period the BIT shall remain in force until the expiration of a 

twelve month period from the date either contracting party notifies the other in 

writing of its intention to terminate the agreement”1. 

19. Thus, the art. 13 (2) establishes two basic requirements that must be met in order to 

successfully terminate the BIT: 

a. the notice of termination should be in writing; 

b. the notice of termination should be made once the ten year period of BIT in force has 

expired. 

20. As it follows from the case materials2 on 11 December 2006 Barancasia issued a 

governmental resolution expressing the clear intent to terminate certain BITs with members 

of the EU, including Cogitatia.  Moreover, the provisions of the resolution state that 

Barancaisia aims at amicable termination of the relevant BITs preferably by reaching 

agreement on termination3.  

21. Basing on the resolution, Barancasia sent a written notification to Cogitatia4 that should be 

considered as a proper termination notification within the context of art. 13(2) of the BIT 

and art. 67 of the VCLT according to which the notification of the termination of treaty 

must be made in writing. With regard to Barancasia’s notification contained in case 

                                                
1 FDI Problem, the BIT p. 31.  
2 FDI Problem Annex 6 p. 36. 
3 FDI Problem, Resolution. p. 37. 
4 FDI Problem Annex 7.1 p. 38. 
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materials and signed by Barancasia’s Prime Minister, the written form requirement is 

clearly fulfilled. 

22. Besides, Barancasia’s decision to terminate the BIT was made with the only objective to 

comply with the EU legal framework which considers the intra-EU BITs to be an anomaly 

within the single European market5. The European commission has repeatedly expressed its 

negative attitude to the existence of the intra-EU BITs. Namely, the European Comission’s 

position on this issue was presented in amicus curiae in Eureko B.V. v. The Slovak 

Republic where it explicitly stated that “…intra-EU BITs will have to be terminated”6.  

23. In this context, Barancasia’s notice of termination of the BIT even made prior to the 

appropriate date should be still recognized as legitimate because otherwise Barancasia risks 

to be subject of infringement procedures initiated by the European Commission. It has been 

recently reported by the European Commission on its official web-site that such 

infringement procedures have already been initiated against five Member States requesting 

them to terminate intra-EU BITs between them7.  

24. Respondent also submits that the issue of unilateral termination of BITs is not uncommon. 

For instance, Venezuela has sent to the Dutch government a formal communication in 

which it signaled its intention to terminate the treaty as of November 1, 2008, on the fifteen 

year anniversary8.  

1.2. Barancasia’s and Cogitatia’s accession to the EU renders the BIT inapplicable to the 

merits of the case 

1.2.1. The provisions of the BIT are not applicable because they do not comply with equal and 

non-discriminatory treatment 

25. Respondent submits that even if the BIT was not terminated under Art. 13(2), the BIT 

provisions which are incompatible with EU law should not be applied to decide on the 

merits of the present case.  
                                                
5 Eureko B.V. v. The Slovak Republic, para. 177.  
6 Ibid para. 182. 
7 Commission asks Member States to terminate their intra-EU bilateral investment treaties. Press release. 

http://europa.eu/rapid/press-release_IP-15-5198_en.htm  
8 Venezuela surprises the Netherlands with termination notice for BIT. Dutch Ministry of Foreign Affairs, I.A. 

Reporter 1 (16 May 2008).  http://www.iareporter.com/  
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26. By joining the EU in 2004 both Barancasia and Cogitatia took the wide range of obligations 

that fall within the scope of the EU legislation. Namely, both countries accepted 

fundamental TFEU freedoms which are constitutive parts of a liberal international 

economic order between the Member states. Thus, Art. 26 (2) TFEU states that:  

       "the internal market shall comprise an area without internal frontiers in which the 

free movement of goods, persons, services and capital is ensured…" 

       This general principle about free movement of capital is specified in article 63 of TFEU 

which stipulates that: 

       "…all restrictions on the movement of capital between Member States and between 

Member States and third countries shall be prohibited." 

27. At the same time, discrimination on the grounds of nationality is prohibited by several 

provisions of TFEU. The general principle is established by the art. 18 of the TFEU 

providing: 

      “Within the scope of application of the Treaties, and without prejudice to any 

special provisions contained therein, any discrimination on grounds of nationality 

shall be prohibited.” 

28. The wording of these articles means that having become parts of single market both 

Barancasia and Cogitatia agreed to comply inter alia with common internal investment 

protection rules. In such a context the existence of bilateral agreement which only provides 

for protection of investors that are either nationals or incorporated under the laws of the 

signatory Member State constitutes a discrimination based on nationality and might distort 

the equality of treatment general principle which was widely conformed by the ECJ case 

law.  

29. For instance, in Annunziata Matteucci v. Communauté française of Belgium the ECJ ruled 

that any kind of advantages cannot be reserved for nationals of one Member State under the 

international agreement to which this State is a party and which provides for reciprocity in 
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that regard9. Providing the additional substantive protection to investors of Cogitatia, the 

application of the BIT would therefore affect the uniformity of the legal regime within the 

EU10. 

30. The main substantive rights afforded to Vasiuki under the BIT comprise the following: fair 

and equitable treatment (art. 2 of the BIT), most favoured nation treatment (art. 3 of the 

BIT), national treatment (art. 3 of the BIT), full protection and security (art. 2 of the BIT), 

protection from expropriation (art. 5 of the BIT). At the same time, EU law only sets 

minimum standards for substantive investment protection which puts other Member States 

to a relatively weaker position compared to Cogitatia.   

31. Besides the substantive protection standards contained in the BIT, it also provides Cogitatia 

investors with a procedural advantage, namely with the possibility of pursuing claims in 

investment arbitration rather than seeking redress in the national judicial system. Since this 

additional option is not available to investors who do not come under the scope of the BIT, 

these investors are clearly discriminated on the grounds of nationality. 

32. This logic was supported in Eastern Sugar B.V. v. Czech Republic by the Arbitral Tribunal 

stating that: 

      “…the fact that the European Union does not provide for a possibility for an 

investor to sue a host state directly, and that in international BIT arbitration this is 

an essential feature of most bilateral investment treaties , is in itself sufficient to 

reject the Czech Republic's equivalence argument.”11. 

33.  Additionally, the European Commission in its amicus curiae report in Eureko B.V. v. The 

Slovak Republic stated that: 

“…the availability of a choice of dispute resolution procedures gives some investors 

an advantage over investors from other Member States, and thus constitutes 

forbidden discrimination against those other EU nationals”12. 

                                                
9 Matteucci v. Communauté française of Belgium, para. 18. 
10 Eastern Sugar B.V. v. Czech Republic, para. 106. 
11 Ibid. para. 180. 
12 Eureko B.V. v. The Slovak Republic, para. 183. 
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34. Similarly, the discrimination concerns were highlighted in the 2006 Commission Note to 

the Economic and Financial Committee on the Free Movement of Capital: 

      “The risk remains that arbitration instances… proceed with investor-to-state dispute 

settlement procedures without taking into account that most of the provisions of 

such BITs have been replaced by the provisions of Community law. This could lead 

to arbitration taking place without relevant questions of EC law being submitted to 

ECJ, with unequal treatment of investors among Member States as a possible 

outcome”13. 

35. Unequal treatment of the investors and the discriminatory character of the arbitration clause 

containing in the BIT may also come into violation with the most favoured nation treatment 

obligation under the EU law – the concept which arises directly from the general non-

discrimination provision (art. 18 of the TFEU) in combination with the fundamental 

freedoms. This principle has also been widely recognized by the doctrine. For instance, 

some scholars successfully argue that Member States must apply most favoured nation 

treatment under EU law since such an obligation is in line with the objective of the 

fundamental freedoms: the creation of real internal market without barriers (a teleological 

interpretation of the fundamental non-discrimination principle)14. 

36. The same approach was expressed in Advocate General Ruiz-Jabaro Colomer’s opinion in 

D case who stressed that if the application of a contractual provision by a Member State 

hinders the free movement of capital by unjustifiably affording different treatment to 

residents of other Member States, there is nothing to prevent Community law from 

rectifying this circumstance and eliminating the inequality15. 

                                                
13 Note to the Economic and Financial Committee on the Free Movement of Capital 2006. Eastern Sugar B.V. v. 

Czech Republic, para. 126. 
14 I.M. de Groot p. 405.  
15 Ruiz-Jabaro Colomer, para. 97. 
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1.2.2. The accession to the EU renders the BIT inapplicable due to the art. 59 of VCLT 

37. The BIT was terminated as its ratification preceded Barancasia’s and Cogitatia’s accession 

to the EU and the earlier treaty had been effectively terminated on the ratification of the 

relevant Accession Treaty.  

38. Since both Barancasia and Cogitatia are parties to the VCLT, the termination of the BIT 

must be assessed in accordance with the art. 59 VCLT which establishes the lex posterior 

principle. Namely, art. 59 VCLT states that an earlier treaty shall be terminated if the 

several requirements are simultaneously met: a) the two treaties must relate to the same 

subject matter; b) the two States must have intended Claimant’s investment to be governed 

by the TFEU instead of the BIT; c) the provisions of the BIT must be incompatible with the 

provisions of the TFEU to such extent that the two treaties are not capable of being applied 

at the same time. 

39.  Since the BIT was concluded in 1998 which is before the countries’ accession to the EU 

(2004), the posteriority requirement is fulfilled. The other three requirements will be 

assessed in turn. 

Same subject matter  

40. The BIT and TFEU clearly relate to the same subject matter as the standards of protection 

offered by both TFEU and the BIT correspond to each other. For example:  

i. the BIT provisions on fair and equitable treatment (art. 2(2)) correspond to the TFEU non-

discrimination and equal treatment principle (art. 18 TFEU); 

ii. the BIT standard of full protection and security is guaranteed by the TFEU provisions on 

internal market. In Commission v. Italian Republic the ECJ stated that such internal market 

rules comprise protection of investment from physical interventions, impairment or 

neutralisation measures which might discourage investors from other Member States16; 

iii. art. 6 of the BIT guaranteeing the free transfer of payments provides the identical protection 

as art. 63 TFEU prohibiting all restrictions on the movement of capital 

41. This can be confirmed by the comparative table represented below showing that the basic 

BIT substantive protections are covered by the TFEU:  

 

                                                
16 Commission v. Italian Republic, para 46. 
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Table no. 1 

BIT TFEU 

Fair and equitable treatment (art. 2(2))  Prohibition of discrimination (art. 18)  

Full security and protection (art. 2(2))  Freedom of establishment (art. 49)  

Expropriation (art. 5)  Freedom of establishment (art. 49)  

Transfer of payments (art. 6)  Free movement of capital (art. 63) 

 

TFEU protections may conceptually differ from those found in the BIT, although the exact 

wording of the art. 59 VCLT requires both treaties relate to the same subject matter and not 

cover exactly the same subject matter. In this regard, the fact that both BIT and TFEU serve 

identical purposes, which are “fundamentally to broaden and strengthen mutual economic 

relationships and to promote the flow of capital and economic development of the 

contracting parties”17 is enough to state that the “same subject matter” requirement is 

fulfilled.  

42. In such a context, Respondent states against the restrictive interpretation of what constitutes 

the “same subject matter”. This broad approach was upheld by the Report of the study 

group of international law commission (13 April 2006) which stressed out that the test 

whether two treaties deal with the “same subject matter” is resolved through the assessment 

of whether the fulfilment of the obligations under one treaty affects the fulfilment of the 

obligation of another18. 

The parties’ intent the TFEU to replace the BIT  

43.  By joining the EU both Barancasia and Cogitatia expressed their intent to harmonize their 

legal framework with EU law and its principles. Barancasia and Cogitatia (as well as other 

countries that joined the EU during the enlargement in 2004) concluded BIT with the only 

objective to create a mutual investment platform and appropriate legal framework to attract 

investments.  

44. Since both countries joined the EU, this objective became obsolete so there is no longer 

need in the BIT between them. This can be confirmed by the fact that no BIT has ever been 

                                                
17 Eureko B.V. v. The Slovak Republic, para. 68. 
18 Fragmentation of International Law, para. 254. 
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concluded between two EU Member States. The accession of the countries to the EU itself 

proves that the Barancasia and Cogitatia intention was to govern their investment 

relationships by the EU law.  

Incompatibility of the treaties   

45. The obligations arising out of the BIT and the TFEU cannot be fulfilled at the same time 

due to the number of incompatible provisions contained in both treaties. 

46. The provisions of the BIT on the free transfer of payments (art. 6) and the full protection 

and security do not contain any exceptions whereas art. 65 TFEU permits exceptions to the 

free movement of capital relating to taxation, financial supervision, public policy and 

security. Namely, Member States are entitled: 

(b) “to take all requisite measures to prevent infringements of national law and 

regulations, in particular in the field of taxation and the prudential supervision of 

financial institutions, or to lay down procedures for the declaration of capital 

movements for purposes of administrative or statistical information, or to take 

measures which are justified on grounds of public policy or public security”. 

Thus, a State may be in breach of the BIT but be in compliance with the TFEU. 

47. What is more, under accepted EU principles like supremacy/primacy it clearly follows that 

any inconsistence between EU law and provisions of Barancasia-Cogitatia BIT, which 

constitute a part of national legal systems of the contracting parties, must lead to a 

“disapplication” of national law. 

48. In the opinion of the European Commission presented in written observations to Eureko 

B.V. v. Slovak Republic, this overriding effect should definitely apply vis-à-vis treaties 

concluded by member states19. As it was fairly noticed, conflicts between BIT provisions 

and EU law can be resolved by interpreting and applying the relevant BIT provisions in the 

light of the EU law. This “primacy principle” known from the Van Gend & Loos 

jurisprudence20  has implications as regards the ability of private parties (investors) to rely 

on provisions of intra-EU BIT that are in conflict with EU law. Under EU law, a private 

                                                
19 Eureko B.V. v. Slovak Republic, para. 180. 
20 Van Gend & Loos v. Netherlands 



 

12 
Moscow 2412127.2 

party cannot rely on provisions in an international agreement to justify a possible breach of 

EU law. This includes resort to judicial settlement mechanisms that conflict with the EU 

judicial system. 

49. In such a manner, the obvious substantial inconsistence between BIT and TFEU as well as 

an implicit intent of both Barancasia and Cogitatia to terminate the BIT by joining the EU 

exclude the simultaneous application of the relevant treaties. In other case, parties would 

violate the provisions of the art. 59 of VCLT providing clear and precise requirements for 

the termination of the treaty all of which are successfully met in the present case.  

1.2.3. The arbitration clause violates the exclusive competence of the ECJ to interpret EU law 

50. According to the art. 344 TFEU, Member States undertake not to submit a dispute 

concerning the interpretation or application of the Treaties to any method of settlement 

other than those provided for therein.  

51. Thus, the wording of the article explicitly states that ECJ is the only competent jurisdiction 

to hear the cases concerning the application and interpretation of EU law and that in the 

internal market the existing supranational judicial system of the ECJ should not be ignored 

in favour of alternative system of international arbitration. The TFEU in fact aims to 

establish a conclusive system that allows an effective control of all matters related to the 

interpretation of EU law by the ECJ21. This conclusion finds its positive expression in the 

formula of a “Community based on a rule of law” – a concept confirmed by the ECJ in 

Parti ecologiste “Les Verts” v. European Parliament. Namely, the Court of Justice 

recognized itself capable of reviewing the legality of any measures adopted by the 

Community institutions and the Member States 22. 

52.  Following this logic, the arbitration clause contained in art. 8 of the BIT provides the 

investment tribunal with the right to apply the EU law which seems to contradict the ECJ 

exclusive jurisdiction over the EU law. One of the main arguments in this regard is that 

investment tribunals are not bound to respect EU law, even if they decide on subject 

matters covered by the TFEU and regulated by EU law23.  
                                                
21 Wehland H. pp. 297-320. 
22 “Les Verts“ v. European Parliament , para. 23. 
23 Legal instruments and practice of arbitration in the EU p. 17 



 

13 
Moscow 2412127.2 

53. This persuasive argumentation was upheld by the ECJ in Commission v. Ireland (Mox 

Plant) which ruled that: 

 “an international agreement cannot affect the allocation of responsibilities defined 

in the Treaties and, consequently, the autonomy of the community legal system” and 

thus the ECJ is the only competent tribunal to interpret the EU law”24.  

 

Additionally the ECJ found that Ireland breached the art. 292 TEC (now art. 344 TFEU) by 

initiating arbitration proceedings against the UK25. 

2. Respondent’s administrative and regulatory measures in respect of the LRE not 

amount to a breach of the BIT, in particular, the fair and equitable treatment 

standard 

54. According to the case materials Respondent has not violated the substantive protections of 

the BIT26. Respondent has regulated its renewable energy sector responsibly and fairly. All 

statements raised by Claimant about the breach of the BIT are erroneous. Regulatory 

adjustments and changes to rates, fees and tariffs are to be anticipated by any business, 

including (foreign) investors, and especially investors coming from jurisdictions subject to 

the same supra-national regulatory frameworks as Barancasia27. A provision guaranteeing 

fair and equitable treatment was one of the most essential regulations for Respondent. 

Moreover, it is unreasonable to expect that rates calculated with regard to profitability will 

remain unaltered despite technological advances and other circumstances affecting 

profitability. Such an expectation is false and not legitimate.  

55. BIT contains the following relative protections of investors’ rights: fair and equitable 

treatment (Art. 2 BIT)28, most favored nation treatment (Art. 3 BIT),29 full protection and 

security (Art. 2 BIT)30. None of those provisions were violated by Respondent.  

                                                
24 Mox Plant  case, para 123. 
25 Ibid. para, 184. 
26 The FDI Problem, Annex 1, p. 23. 
27 The FDI Problem, Response for request for arbitration, p.10. 
28 The FDI Problem, Annex 1, p. 26. 
29 Ibid p. 4. 
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56. Moreover, Respondent followed international aims of BIT protection (for instance, 

promotion of economic development) and acted in a good faith without any intention to 

harm Claimant.  

57. Fair and equitable treatment standard is an integral part of the protection of foreign direct 

investment by the host countries. It is not an absolute standard of treatment, i.e. a standard 

which exact meaning has to be determined, by reference to specific circumstances31.  

58. According to legitimate expectations doctrine, in order to mold legitimate expectations 3 

integral elements should exist: 

a) official promise of  investment stability made by the host state; 

b) stable investment environment, including, but not limited to stable legal framework  

c) foreseeability of expectations. 

59. None of those elements can be found in the present case. Moreover, Respondent’s 

administrative and regulatory measures do not amount to a breach of the BIT, because 

Respondent behaved in line with the public interest and its actions did not contradict with 

fair and equitable treatment standard.  

60. Furthermore, legislative and administrative measures should be considered arbitrary to 

violate fair and equitable treatment provisions of the BIT. Measures taken by the 

Respondent were reasonable and consistent which is proved by the fact that all the due 

legislative proceedings and consultations with representatives of business were held before 

the LRE was amended by Respondent. 

2.1. No official binding promise was given to Claimant 

61. In order to mold legitimate expectations the existence of a promise32 of protection by a 

public authority33 is necessary. In present case, even though Barancasia had an aim to 

comply with EU climate and renewable energy targets, exists no evidence of the fact that 

the Government of Baracasia through different channels gave any promises which can be 

                                                                                                                                                          
30 Ibid p. 4. 
31 OECD working papers, p. 2. 
32 R (Bibi) v London Borough  
33 Wheeler v Office of the Prime Minister 
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considered as a ground for legitimate expectations of Claimant at the moment of making 

investment. Also, in Parkerings v. Lithuania case34 the tribunal stated that:  

 

“[An] expectation is legitimate if the investor received an explicit promise or 

guaranty from the host-State, or if implicitly, the host-State made assurances or 

representation that the investor took into account in making the investment”.   

 

But in case at hand Respondent neither gave an explicit promise, nor implicitly gave to 

Claimant any assurance according to the level of protection of investment. Moreover, 

Respondent can demonstrate that it had an intention to terminate BIT35 for a long time and 

Respondent believed that it terminated BIT with an official notice36 before Claimant made 

first investments in 2009 (see the Table no. 2 below).  

 

Table no.2 

Date  Facts Case materials  

1 May 2004 
 

Barancasia entered EU and 
concluded that BITs had become 
obsolete. 

Case materials, Statement of 
uncontested facts p. 19 para. 5  

15 November 2006 Barancasia announced its 
intention to terminate Intra-
EU BITs. 

Case materials, Statement of 
uncontested facts p. 19 para. 6  
+ Annex 5 

11 December 2006 Barancasia formally resolved 
to terminate Intra-EU BITs. 

Case materials, Statement of 
uncontested facts p. 19 para.7 
+Annex 6 

29 June 2007 Barancasia notified Cogitatia 
of its intention to immediately 

Case materials, Statement of 
uncontested facts p. 20 para.9 

                                                
34 Parkerings v. Lithuania case 
35 Table no. 2 
36 The FDI Problem, Annex 7.1, p. 39. 
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terminate BIT between them. +Annex 7.1 

28 September 2007  Cogitatia replied to Barancasia 
that they received the 
termination notification 

Case materials, Statement of 
uncontested facts p. 20 para. 
10 +Annex 7.2 

28 November 2008  Barancasia removed the BIT 
with Cogitatia from the 
Ministry of Finance official 
websit. 

Statement of uncontested facts 
p. 20 para. 11 

 

62. As Professor Tomas stated : 

 

“any individual who, as a result of governmental conduct, holds certain 

expectations concerning future governmental activity, can require those 

expectations to be fulfilled unless there are compelling reasons for not doing so”37.  

 

In this case, “compelling reasons” can be found since the LRE was amended as a result of 

unexpected chain of different circumstances. 

The main reason was the invention of new ground-breaking technology, dramatically 

decreasing the construction cost of photovoltaic power plants38. It is unreasonable to expect 

that rates calculated with regard to profitability will remain unaltered despite technological 

advances and other circumstances affecting profitability. Such an expectation is based on 

the speculative grounds and not legitimate. 

2.2. Investment environment was not stable in the country due to several reasons 

63. Respondent insists that Claimant was aware of the possible consequences of entering non-

stable renewable energy market of Barancasia. Every business and investment activities are 

risky by their nature. It is obvious that Claimant was undertaking a risk entering a newly 

                                                
37Thomas R. p. 15.  
38 The FDI Problem, Annex 1, p. 23, para. 25. 
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formed market of solar energy in the country with non-stable economic situation. The 

statement that “stable legal and business environment is an essential element of fair and 

equitable treatment”39 is a well-established principle of international investment law. In 

present case Respondent doubts that Claimant could rely on any guarantees of stability in 

given circumstances. 

64. Firstly, because Barancasia lacked stable legal framework for foreign investors as a country 

being in process of entering EU. Hence, legislation was changing rapidly and Claimant was 

aware of that.  

65. Secondly, because Claimant failed to take into account the fact that solar energy market 

was newly formed and extremely sensitive to any technological advances, changes in 

legislation etc. 

2.2.1. Legislation of Barancasia was not stable  

66. As it was stated in the header, political and economic situation was not stable in 

Barancasia. It was clear to Claimant that Respondent entered EU no long ago40 and 

understands that entrance into EU will be resulted in the huge change of legislation, 

because newcomers have to comply with all EU laws and recommendations. Claimant 

simply failed to take into account the economic, technological, historical and socio-political 

environment in the host state, so the claim of legitimate expectations may be unlikely to 

succeed in that circumstance. 

67. Moreover, we can conclude that that there was “a lack of reasonableness on the part of the 

investor”, the claim to have a legitimate expectation might be held unjustifiable in line with 

the decision made by a Tribunal in Duke Energy Electroquil Partners & Electroquil SA v. 

Ecuador case41.  

2.2.2. Newly formed solar energy market was not stable  

68. Claimant did not have relevant legitimate expectations about the solar energy market to rely 

on the stability of investment climate in that field. It is well established that the relevant 
                                                
39 Argentina CMS case  
40 The FDI Problem, Statement of uncontested facts, para.15 .p. 19. 
41 Duke Energy Electroquil Partners & Electroquil SA v. Ecuador 
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expectations are those that exist at the moment the investment is made42. But during the 

time investment was made solar energy market in Barancasia was only emerging. The BIT 

should not be an insurance instrument covering all business risks of foreign investors. It can 

be assumed that Claimants assumption that the market was stable is erroneous, because it 

was not based on any realistic evidence. 

69. Alternatively, if the tribunal finds Respondent liable for violation of fair and equitable 

treatment standard, parties have to share risks equally. Since activities of both parties led to 

the social crisis, both sides have to “share some of the costs of the crisis in a reasonable 

manner”43 like it was established by the tribunal in Argentina CMS case. When assessing 

the damages, the Tribunal took the crisis into account making compensation reasonably 

lower44. 

2.3. Only foreseeable expectations can be used to mold legitimate expectations 

70. Doctrine on legitimate expectations45 underlines the fact that only events which are  

foreseeable for both parties at the time investments were made can be the ground for 

legitimate expectations of the investor. In present case it was impossible for both parties to 

foresee the technological advances and the effect they made to the economic and social 

sector.  

71. The case at hand has to be interpreted from the point of international law doctrine of 

fundamental change of circumstances. Clausula rebus sic stantibus is a clause 

in international conventions that provides  the unenforceability of a treaty due to 

fundamentally changed circumstances.  The doctrine is one of the oldest norms 

of customary international law.46 Moreover, sometimes it is called "escape clause" because 

it makes an exception to the general rule of pacta sunt servanda. 

72. It is important to notice that even though Respondent was promoting technological 

advances in the renewable energy sector, the ground breaking technology which was 

                                                
42 Dolzer R., Schreuer C. p. 146. 
43 Argentina CMS case 
44 Ibid p. 20. 
45 Sharpston F. p. 92., Mathis K. p. 316. 
46 Lauterpacht E. pp. 14–15. 
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invented in 201147 dramatically changed all circumstances. Because of the fact that 

thousands of companies begin to apply for license and, consequently, financial support 

from the Government became unreasonable and enormous. 

73. That resulted in national strikes of Barancasia teachers in July 201148. They were 

demanding an increase of salaries and educational funding. Moreover, opinion polls 

suggested that the protesters’ argument that the teachers deserve better treatment than solar 

panels enjoyed overwhelming public support. The Government of Barancasia was pushed 

to review current legislation by popular opinion and increasing social discontent. 

Respondent respectfully to its citizens fulfilled its promise. These legitimate actions of 

Respondent initiated Claimant to start the lawsuit. Respondent submits that the aim of this 

lawsuit is the intention of Claimant to bring back investments which they made and lost. 

They lost reasonable amount of money, not because of Respondents actions, but because 

they took a risk to come to such a new market and invented a know-how which became 

affordable to many other companies which did not invest any money into this project.  

74. Also, we should bear in mind the Fisheries Jurisdiction case49. One of the arguments on the 

part of the winner of the case (Iceland) was that "the changed circumstances resulting from 

the ever-increasing exploitation of the fishery resources in the seas surrounding Iceland”.	  

The Court admitted that in international law if a fundamental change of the circumstances 

which induced parties to accept a treaty radically transforms the extent of the obligations 

undertaken, this may, under certain conditions, afford the party affected a ground for 

invoking the termination or suspension of the treaty. It would appear that in the present case 

there was a serious difference of views between the Parties as to whether there have been 

any fundamental changes in fishing techniques in the waters around Iceland50. The 

important things is that the court decided in the favor of Iceland and proved that change in 

the fishing technology could trigger clausula rebus sic stantibus principle. Thus, 

technological advances can lead to fundamental change of circumstances.  

                                                
47 FDI Problem, Statement of uncontested facts, para. 25. p. 23. 
48 FDI Problem, Statement of uncontested facts, para. 32. p. 24. 
49 Fisheries Jurisdiction case  
50 Ibid  
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2.4. Respondent behaved in line with the public interests 

75. It is necessary to outline that Respondent is a sovereign and independent state which can 

regulate its market in accordance with its economic and social objectives and in the best 

interests of its citizens. Following the achievement of goal of promotion the solar power 

sector the Government of Barancasia made a decision to reform that field and after 

consultation with representatives of the industry amended the LRE only in the part of feed-

in tariff annual renewal. That change was in line with common legislative practice, because 

only government can decide how to regulate its local market51. For instance, in Estonia 

Banking Case the court decided that only Estonian government can truly and fully regulate 

its banking market. It is clear that only Barancasian government has a right to decide how 

to regulate its solar energy market in the best interests of citizens of Barancasia and 

consumers of that energy especially in the situation when such a regulation involves 

subsidizing, thus undertaking additional budget obligations. This was successfully done by 

Barancasia which by adopting the relevant legislative measures acted in good faith and 

exercised its discretional power reasonably in conformity with the spirit of the law52. 

76. Moreover, in EDF (Services) Limited v. Romania, the importance of public interest was 

underlined once again. The tribunal stated that:  

 

“legitimate expectations cannot be solely the subjective expectations of the investor. 

They must be examined as the expectations at the time the investment is made, as 

they may be deduced from all the circumstances of the case, due regard being paid 

to the host State’s power to regulate its economic life in the public interest”53.  

2.5. Respondents’ actions were not arbitrary 

77. After solar energy market elapsed Respondent took all possible steps to fulfill its 

obligations not only to citizens but also to representatives of business. In order to define 

                                                
51 Estonia banking case 
52 Muchlinski P., Ortino F., Schreuer C. p. 284. 
53 EDF (Services) Limited v. Romania 
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Respondents actions as non-arbitrary they have to be in accordance with due legislative 

process and take into account the interest of business.  

78. At case at hand, extraordinary hearings that had taken place in November 2012 before the 

Barancasian Parliamentary Energy Committee, in which specially invited representatives of 

industry and certain stakeholder groups were called to present testimony. Only after that 

meeting the Barancasian Parliament adopted an amendment to Article 4 of LRE54. The 

same situation can be found in both Enron v. Argentina55 and LG&E v. Argentina56, where 

the tribunals found that the state of Argentina had always consulted business 

representatives before making serious decisions. According to LG&E v. Argentina, the fair 

and equitable standard violation  

 

“occurs only when it is shown that an investor has been treated in such an unjust or 

arbitrary manner that the treatment rises to the level that is unacceptable from the 

international perspective”.  

 

But in both LG&E v. Argentina and in the present case the state was thoughtful about the 

balance of interests and put all efforts to fulfill its responsibilities. 

79. Thus, Respondent’s administrative and regulatory measures in respect of the LRE	   do not 

amount to a breach of the BIT, in particular, the fair and equitable treatment standard. It 

was proved above that Claimant has no legitimate expectation to follow and that 

Respondent was regulating its solar energy market with the priority to follow public interest 

and best interests of business community. 

                                                
54 FDI Problem, Annex 4, p. 35. 
55 Enron v. Argentina case 
56 LG&E v. Argentina case  
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3. Respondent’s actions are exempted on the basis that they were necessary for 

Barancasia in order to meet its economic and renewable energy objectives and to 

adhere to its EU obligations 

3.1. Respondent’s actions are exempted on the basis that they were necessary for 

Barancasia in order to meet its economic and renewable energy objectives 

64.      Barancasia adopted the LRE with a clearly specified aim to encourage the development of 

renewable energy technologies, to improve security and diversification of the energy 

supply, as well as to protect the environment57. In other words, the basic aim of the LRE 

was to incentivize the renewable energy production in Barancasia to the extent that was 

necessary to meet ambitious EU climate and renewable energy targets established by the 

Renewable Energy Directive which creates some legally binding obligations for the 

Member States.  

65.     Following that logic, LRE introduced the feed-in-tariff amounted to 0.44 EUR/kWh which 

represents by its character the subsidy made by the government of Barancasia to attract 

investors to the photovoltaic area58. The nature of feed-in-tariff itself implies overcoming of 

many barriers to market entry for renewable energy producers.  

66.    In this context, it seems reasonable that an effective feed-in-tariff contributes to innovation 

promotion and implies the annual reductions of tariffs for new installations.  

67.    In 2011 a ground-breaking technology was developed making solar panels substantially 

cheaper to manufacture and dramatically reducing the costs of development. As a result, 

Barancasia’s energy market was flooded with potential investors applying for the licenses 

to launch and operate their photovoltaic projects. As it follows from the case materials, 

BEA received over 7000 applications for licenses to develop new photovoltaic power 

plants59. 

68.     Considering the outstandingly rapid growth of the renewable energy market and the dramatic 

cost reduction of photovoltaic projects, it was no longer economically reasonable to grant 

such a high feed-in-tariff for investors because this would result in the ill-founded and 

                                                
57 FDI Problem, Statement of uncontested facts, para. 14. p. 21. 
58 Pr .ord.  No. 3 p. 63. 
59 FDI Problem, Statement of uncontested facts, para. 26. p. 23. 



 

23 
Moscow 2412127.2 

unfair windfall for the prospective renewable energy producers and in dramatic budget 

losses for the Respondent. Besides, based on industry practices, investor should have 

expected that substantial decrease in installation and operation cost of photovoltaic plants 

would prompt the Respondent to modify its current subsidies policy.  

69.      Thus, basing on the fact that new affordable technology was created and that LRE fulfilled 

one of the main aims to “promote further development and introduction of innovative 

technologies”, Barancasias’ amendment of the LRE in the part of an annual reviewing of 

the feed-in tariff was legally and economically justified: there was no longer need to 

encourage investors in this sphere and existing investors were not supposed to gain unfair 

profit out of the granted feed-in-tariff.  

70.     In such a context, the LRE amendment was also exempted on the basis that Barancasia’s 

government was in its full sovereign right to regulate its local market and maintain a 

balance between investors’ interests and healthy economic environment60. 

3.2.   Respondent’s actions are exempted on the basis that they were necessary for 

Barancasia in order to adhere to its EU obligations 

71.     As it was previously highlighted, since its EU accession Respondent undertook a wide range 

of obligations and was obliged to harmonize its legal framework with basic EU principles. 

The operation of the EU aims primarily at maintaining economic prosperity and social 

progress which is reflected in the number of treaty provisions. 

72.    Thus, according to the TFEU Preamble, by creating the EU the Member States resolved to 

ensure the economic and social progress by common action. Art. 3 of the TEU provides 

that: 

“Promoting economic, social and territorial cohesion and combating social 

exclusion and discrimination are fundamental objectives of the European Union 

identified in the Treaty”.  

Moreover, TFEU contains economic policy provisions (art. 120) stating that:  

                                                
60 Estonia Banking case 
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 “Member States shall conduct their economic policies with a view to contributing 

to the achievement of the objectives of the Union…”.  

Finally, social objective of the EU is expressed in the art. 9 TFEU providing that:  

“In defining and implementing its policies and activities, the Union shall take into 

account requirements linked to the promotion of a high level of employment, the 

guarantee of adequate social protection, the fight against social exclusion, and a 

high level of education, training and protection of human health”. 

73.      Such provisions are constitutive for European legal framework and no measures taken by 

the Member States’ authorities should somehow distort them. Following this rule, 

Barancasia conducted its economic and investment policy in strict line with EU energy 

sustainability targets by granting to investors a feed-in-tariff amounted to 0,44 EUR/kWh. 

However, in long term prospective such a measure turned out to be unsustainable and its 

implementing would cause a serious budget disproportion in Respondent’s financial sector.  

74.    As it follows from the case materials, the renewable energy support system was financed 

from the state budget. If all 7000 applications for feed-in tariff were approved, up to 15% of 

state revenues would be diverted to finance solar feed-in tariffs, a higher share than public 

financial allocations to Barancasia’s educational system61. 

Such disproportion is unacceptable, considering that education is one of the areas which are 

included to the EU 2020 targets and which, therefore, must be properly financed from the 

Barancasia’s state budget.  

75.     Namely, education constitutes a part of Social Investment Package which represents legally 

binding measures incentivizing EU countries to use their social budgets more efficiently 

and effectively to ensure adequate and sustainable social protection62. Moreover, the 

European Commission has called on Member States to prioritise social investment among 

other areas by adopting Communication on Social Investment for Growth and Cohesion63. 

                                                
61 FDI Problem, Statement of uncontested facts, para. 29. p. 23. 
62 Social investment. http://ec.europa.eu/social/main.jsp?catId=1044&langId=en  
63 Social investment: Commission urges Member States to focus on growth and social cohesion. 

http://ec.europa.eu/social/main.jsp?langId=en&catId=1044&newsId=1807&furtherNews=yes  
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76.     In this context, it was not possible for Barancasia to continue to finance the renewable 

energy sector by paying such high feed-in-tariffs as long as it diverts a necessary funding 

from education. Barancasia was put into an extremely hard position facing massive national 

strikes demanding an increase of salaries and educational funding. Respondent had no other 

choice than to review its renewable energy legislation in order to restore a budgetary 

balance between energy sector and education and to overcome negative effects of its 

previous policy.  

77.      This socially oriented approach was highly supported by the ECJ which in the Defrenne v 

Sabena highlighted the double aim of the EU which is at once economic and social64. From 

the court ratio decidendi it clearly follows that within the EU economic growth should be 

in any case accompanied by the social progress and Member States are not entitled to take 

any measures that distort social prosperity.  

78.      In arbitration practice social grounds for legislation amendment are also widely recognized. 

For instance, in Methanex case the Tribunal did not find the United States liable for the 

substantive violation of the NAFTA when it changed conditions of the big chemical plant 

because it influenced negatively the health of people living close to it65.  

78.      This persuasive ECJ and UNCITRAL logic provides a reasonable ground for Barancasia to 

review the LRE in order to meet EU and its internal social targets. Respondents’ actions 

are, therefore, fully exempted on this basis.  

4.  Respondent cannot be ordered to rescind the LRE amended Art 4 or to continue to 

pay the pre-2013 feed-in tariff 

4.1. LCIA does not have a power to award specific performance 

79. By forcing the Respondent to repeal the amendment to Art. 4 of the LRE, the LCIA will 

interfere with Barancasias’ sovereign rights because the LRE was adopted in appropriate 

way and through the due legislative process.  
80. As it follows from the case materials66, the amendment was adopted by the Barancasian 

Parliament after private hearings.  

                                                
64 Defrenne v. Sabena 
65 Methanex v. United States of America 
66 FDI Problem, Statement of uncontested Facts, para. 34. p. 23. 
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81. The inadmissibility of non-monetary remedies in international investment arbitration has 

been widely recognized in the practice of investment arbitration institutes which in most 

cases refuse to award specific performance (or restitution) as a proper relief. For instance, 

in LG&E v. Argentina ICSID ruled that the specific performance would imply modification 

of the current legal situation by annulling or enacting legislative and administrative 

measures that make over the effect of the legislation in breach. The Tribunal has rejected its 

competence to compel Argentina to do so without a sentiment of undue interference with its 

sovereignty67. In Occidental v. Ecuador ICSID similarly denied the claim for specific 

performance since 

 “to impose on a sovereign State reinstatement of a foreign investor in its 

concession, after a nationalization or termination of a concession license or 

contract by the State, would constitute a reparation disproportional to its 

interference with the sovereignty of the State when compared to monetary 

compensation “68. 

82. It is also important to note that feed-in tariff granted to Claimant represents an additional 

support measure so its establishment fully depends on Barancasia’s discretion. According 

to the well established principle as set out in Libya American Oil Co (LIAMCO) v. Libya69, 

BP Exploration Co (Libya) Ltd v Libya70 and more recently in Argentina CMS case, where 

a State has, in the exercise of its sovereign powers, put an end to a contract or a license, or 

any other foreign investor's entitlement, specific performance must be deemed legally 

impossible71. This logic can be applied to the present case. 

83. Consequently, the investment arbitration case law clearly demonstrates that monetary 

compensation has a primacy over the specific performance among available legal remedies.  

                                                
67 LG&E v. Argentina  
68 Occidental v. Ecuador 
69 Libya American Oil Co (LIAMCO) v. Libya 
70 BP Exploration Co (Libya) Ltd v. Libya 
71Argentina CMS case 
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4.2. Even if LCIA has a power to award specific performance such an award is 

unenforceable   

84. In case LCIA decides to force the Respondent to amend the art. 4 of the LRE and to force 

Barancasia to continue to pay the pre-2013 feed-in tariff to Claimant, this would entail 

unreasonably huge expenses for the Respondent who would have to pay the same tariff to 

other investors applying for and holding licenses to develop new photovoltaic power plants.   

85.  In this regard, it is worthy to mention art. 35 of the ILC Articles on State Responsibility 

which states that a state responsible for an internationally wrongful act is under an 

obligation to make restitution, that is, to reestablish the situation, which existed before the 

wrongful act was committed, provided and to the extent that restitution:  

(a) Is not materially impossible; (b) Does not involve a burden out of proportion to 

the benefits deriving from restitution instead of compensation”.  

86. This point was upheld in the Argentina CMS case where the tribunal denied to award the 

specific performance because of the potential burdensome consequences of such a remedy 

for the state72. 

87. In case LCIA extends its competence to order LRE amendment, Respondent argues that 

Barancasia should be granted a choice between specific performance and pecuniary 

compensation. In other words, the claim for specific performance should have its monetary 

equivalent in order to provide the host state with a possibility to pay damages rather than 

being obliged to withdraw legislative measures73. Otherwise, it would impede the exercise 

of sovereign rights of Barancasia.  

88. The logic, that the enforceability of specific performance award lies within the sovereign 

discretion of Respondent, was confirmed by the ICSID in Goetz v. Burundi where the 

Tribunal stated that: 

  “…it falls to the Republic of Burundi, in order to establish the conformity with 

international law of the disputed decision to withdraw the certificate, to give an 

                                                
72 Ibid 
73 Schreuer C. p. 331.  
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adequate and effective indemnity to the claimants…, unless it prefers to return the 

benefit of the free zone regime to them”74. 

89. In such a manner, considering that the investment relationships of the parties to the present 

dispute had broken down and that Respondent prefers to pay a fair compensation rather 

than to review its renewable energy legislation, the claim for the specific performance is 

unenforceable.  

5. Claimant’s basis for claiming and quantifying compensation is not appropriate 

5.1. Calculation of compensation  

5.1.1. Claimant’s calculations for damages are ill-supported and based on false and incorrect 

legal and factual assumptions 

90. In present case Claimant relies on DCF out of the variety of different	   methods of	  

calculations used to assess the damages in international investment law. However, 

Respondent insists that DCF cannot be used in given circumstances, since it is based on 

false and incorrect legal and factual assumptions.  

91. At first, Claimant argues that the FET standard was breached. However, BIT provides full 

market value compensation only in cases of expropriation (art. 5 BIT) i.e. total deprivation 

of  investor’s property rights75. In international investment arbitration compensation should 

be calculated on case-by-case basis where  

           “a breach of the fair and equitable treatment standard or denial of national 

treatment may not result in a total deprivation of property rights or even in 

significant losses, but may lead to some diminution in the value of the investment”76. 

 

92. ICSID Tribunal in LG&E v. Argentina stated that full compensation is not appropriate in 

case of FET standard’s breach.77  

                                                
74 Goetz v. Burundi  
75 FDI Problem, BIT, p. 27. 
76 F. Dugan C., Wallace D., Jr., Rubins N., Sabahi B. p. 579. 
77 Ibid. p. 581. 
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93. Moreover, if Tribunal finds the violation of the FET principle took place, compensation 

cannot be awarded according to the FMV principle. According to ICSID Tribunal in the 

case Lemire v. Ukraine:  

           “The BIT establishes the rule that compensation for expropriation is to be based on 

“fair market value” of the investment; this principle, however, is of little use in the 

present arbitration, because the breach does not amount to the total loss or 

deprivation of an asset. Gala Radio still exists and Claimant still owns it: 

compensation thus cannot be based on fair market value of assets expropriated”.78 

94. In the current case Claimant encountered no deprivation of assets. All of his projects 

remained operational.  

95. Also, according to ICSID Tribunal in the case PSEG v. Turkey in the case of the FET 

standard’s breach FMV cannot be applied:  

           “Since the Tribunal has found above that there is no expropriation in this case, 

either direct or indirect, the fair market value does not appear to be justified as a 

measure for compensation in these circumstances”.79  

96. As the World Bank explains, DCF-value 

 

 "means the cash receipts realistically expected from the enterprise in each future 

year of its economic life as reasonably projected minus that year's expected cash 

expenditure, after discounting this net cash flow for each year by a factor which 

reflects the time value of money, expected inflation, and the risk associated with 

such cash flow under realistic circumstances."80 

 

97. Professor Crawford pointed out that: 

 

                                                
78 Lemire v. Ukraine para. 148. 
79 PSEG v. Turkey para. 305. 
80 Guidelines on the FDI Treatment 
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 “difficulties can arise in the application of the DCF method to establish capital 

value in the compensation context. The method analyses a wide range of inherently 

speculative elements, some of which have a significant impact upon the outcome 

(e.g. discount rates, currency fluctuations, inflation figures, commodity prices, 

interest rates and other commercial risks). This has led tribunals to adopt a 

cautious approach to the use of the method.”81 

 

98. In case at hand Claimant’s calculations are ill-supported, since both Alpha and Beta 

projects did not prove their profitability and future twelve projects were not finished and 

operational. Moreover, Claimant’s calculations do not take into account future 

technological advancements.  

99. Hence, DCF should not be used in present case to calculate the compensation.   

5.1.2. There is no certainty in future profitability of the Alpha project 

100. Claimant argues that DCF calculation should be implemented to Alpha project. However, 

income approach to calculations is applicable usually in cases of the “going concern”. 

According to the World Bank Guidelines:  

           “An enterprise consisting of income-producing assets which has been in operation 

for a sufficient period of time to generate the data required for the calculation of 

future income and which could have been expected with reasonable certainty, if the 

taking had not occurred, to continue producing legitimate income over the course of 

its economic life in the general circumstances following the taking by the State”.82 

101. Project Alpha definitely does not constitute “going concern”. Firstly, it was not operated for 

a sufficient period of time to produce the base for future income calculation. Secondly, 

project was unprofitable since it was operated only at 12.1%83 capacity while industry 

standard is 21%. Prior to the enactment of LRE, Alpha was not a profitable project, since it 

was “operating at a heavy loss due to defects in the installation, delays and huge budget 

                                                
81 Crawford J.  p. 226. 
82 World Bank Guidelines on the Foreign Investment 
83FDI Problem, Expert Kovic Report Annex 1(A) 
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overruns.”84 There is no evidence in the case that unprofitable Alpha project will be 

profitable in future. In Al-Bahloul v. Tajikistan85 Arbitral Tribunal pointed out that: 

 

 “as a general rule assets need to have a proven track record of profitability in 

order to be valued in accordance with the DCF-method.”  

 

Hence, the lack of profitability leads to the impossibility to use DCF. Since Alpha project is 

not profitable, DCF cannot be used in present case. 

102. DCF calculations of losses regarding Alpha, Beta and other 12 projects are not sufficient. 

Claimant’s expert discounted revenues and it is clearly not classical DCF method. In the 

DCF calculations cash flows are discounted on the appropriate discount rate. Cash flows 

represents 

 

	  “the actual or estimated, periodic net income produced  by the revenues and 

expenditures/outgoings in the operation and ultimate resale of an income-producing 

property”86. 

 

103. Revenues do not constitute cash flow for the purpose of DCF calculation because revenues 

are only one of the inputs in determining cash flows. It appears the Claimant’s expert 

discounted not the cash available to different stockholders, but simply takes the whole 

inflow of cash in discounting process.  

5.1.3. Beta project did not operate for a sufficient time to prove itself as stable and profitable 

enterprise, therefore, DCF will be very speculative and be resulted in project’s 

overvaluation 

104. The Beta project became operational on 30 January 201187. As of 2013, according to the 

Expert Report of Marko Kovič, “the costs of Beta continue unabated”88. Moreover, another 

expert, Juanita Priemo, argued: 
                                                
84 FDI Problem, Statement of uncontested facts, para. 12. p. 20. 
85 Al-Bahloul v. Tajikistan 
86 Glossary of Terms for International Valuation Standards. http://www.icjce.es/images/pdfs/TECNICA/C02%20-

%20IASB/C210%20-%20IVSC%20-%20Normas/27-glossary.pdf  
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 “I remain concerned that Professor Kovič may be extrapolating too far from such a 

small base of successful operation as is present for Project Beta.”89  

 

That is, according to experts, Beta is not a profitable project.  

105. A number of tribunals have refused to award DCF-based compensation to enterprises 

lacking a proven record of profitability90. These awards do not represent any dissatisfaction 

with DCF methodology as a whole and are consistent with the World Bank Guidelines, 

which limit DCF awards to going concerns with a proven record of profitability91. 

106.  Despite the fact that Beta project was profitable for the period of its operations, this period 

is too small to establish “going concern”.  

107. Since Beta project did not prove its stability and profitability, the application of DCF would 

be speculative.  

5.1.4. Future twelve projects were not finished, therefore, there is no record of stable and 

profitable performance 

108. In Metalclad Corp v. The United Mexican States92 Tribunal stated that the business of 

Claimant did not have a sufficiently established place in the market or a sufficient history 

of earnings to use those profits as a basis for determining the appropriate level of 

compensation. In particular, Tribunal stated that: 

 “where the enterprise has not operated for a sufficiently long time to establish a 

performance record or where it has failed to make a profit, future profits cannot be 

used to determine going concern of a market value. In Sola Tiles, Inc. v. Iran the 

Iran-US Claims Tribunal pointed to the importance in relation to a company's value 

                                                                                                                                                          
87 FDI Problem, Statement of uncontested facts, para. 23. p. 21. 
88 FDI Problem, Expert Kovič report, para. 8, p. 49. 
89 FDI Problem, Expert Priemo report, para. 12, p. 54. 
90 Tecmed SA v Mexico, Wena Hotels Ltd v Arab Republic of Egypt, Biloune and Marine Drive v. Ghana. 
91 Guidelines on the FDI Treatment, p. 247. 
92 Metalclad Corp v. The United Mexican States  
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of its business reputation and the relationship it has established with its suppliers 

and customers”93.  

 

109. Similarly in Asian Agricultural Products v. Sri Lanka another ICSID Tribunal observed, in 

dealing with the comparable problem of the assessment of the value of good will, that its 

ascertainment 

 

 "requires the prior presence on the market for at least two or three years, which is 

the minimum period needed in order to establish continuing business 

connections"94.  

 

The same criteria – at least two years of operation – was used by Tribunals in Tecmed S.A. 

v. Mexico95 and Al-Bahloul v. Tajikistan96. 

110. Since Claimant future twelve projects were not operated and as the result Claimant did not 

have either a performance record or continuing business connections and business 

reputation, future profits cannot be used to determine the level of compensation. It therefore 

follows that Claimant cannot use the DCF as a method to determine the compensation. 

5.1.5. Calculations do not take into account future technological advancements 

111. In 2011, a ground-breaking technology was developed making solar panels substantially 

cheaper to manufacture and dramatically reducing the costs of development. Substantial 

reduction of development costs meant that the profitability of investments made under the 

0.44 EUR/kWh tariff increased dramatically97. 

112. Claimant’s calculations do not take into account future technological advancements. 

However, since technological advances affected profitability dramatically, Claimant’s 

calculations should not be considered appropriate.  

                                                
93 Sola Tiles, Inc. v. Iran  
94 Asian Agricultural Products v. Sri Lanka 
95 Tecmed SA v Mexico 
96 Al-Bahloul v. Tajikistan 
97 FDI Problem Statement of uncontested facts, para. 25, p. 22. 
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5.2. Discount Rate 

113.      Since Claimant’s expert used improper numerator in the DCF calculation, denominator has 

to be also changed. Respondent’s expert proposed to use the cost of equity capital 

amounting to 12 % as the discount rate.98  

114.      Cash flows to equity have to be chosen in the numerator in order to be discounted on the 

cost of equity capital. Cash flow to equity represents cash left to shareholders after meeting 

all financial obligations of the company. Even Claimant’s expert used cash flows to equity 

in his calculations of damages for 60 future projects.99 

5.3. Alternative Method for Calculation 

115. Since Claimant was not deprived of his property rights and did not experience the total loss 

of his investments DCF method cannot be used.  

116.  However, Tribunal may decide to compensate actual monetary equivalent of investment 

made by Claimant. Undertaken expenses can be easily calculated using book value of the 

actual investments, namely: construction of Alpha and Beta projects and they will not be as 

speculative as DCF calculation.  

117. Since the construction of future twelve projects have not been finished by the time of LRE 

amendment, the amount of compensation for the breach of BIT concerning them should be 

limited to the amounts invested. 

118. Regarding projects which have not been started, the amount of compensation for the breach 

of BIT should be limited to the cost of preparatory activities performed by Claimant. In the 

ICSID case PSEG v. Turkey tribunal found that in the event of FET standard’s breach 

actual amount of investment made can only be exceeded by the costs of preliminary 

arrangements.100 As a result, Tribunal fairly awarded  

 

“all the investments undertaken and expenses incurred in the course of the 

preparation and negotiation of the investment project”.101 

                                                
98 FDI Problem, Expert Priemo Report, p. 49, para. 9. 
99 FDI Problem, Expert Kovič Annex 4, p. 2 
100 PSEG v. Turkey para. 305. 
101 Marboe I. p. 283 
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