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PART ONE – OVERVIEW 

I. INTRODUCTION 

1. The story of this case began in 2004. This is when Respondent – Republic of Barancasia 

(“Barancasia”) – joined European Union (“EU”). Barancasia needed to adjust its entire legal 

system to comply with requirements of EU law. Since early 2000s European Commission has 

conducted European Climate Change Programme (“ECCP”), which aimed to limit emission of 

CO2
 
and improve energy efficiency. Following EU’s energy policy, Barancasia implemented a 

system of subsidies to facilitate development of renewable energy – feed-in tariffs (“FITs”). 

FITs were calculated on the assumption that investments would provide 8% return rate. 

Barancasia could not know that revolutionary technology was on the horizon. 

2. When new technology was invented, it drastically reduced the costs of producing solar energy. 

Immediately, the market for renewable energy snowballed out of control. Return rate of 

investments skyrocketed to an exorbitant 217%. All of a sudden Barancasia received 7000 

new applications for subsidies. This avalanche made the system completely unsustainable. It 

was not even physically possible to connect 7000 new users to the electricity grid.1 It caused an 

absurd result – funding of the subsidies would occupy 15% of Barancasia’s budget, more than 

its educational system. This led to a series of strikes demanding the change in legislation.2 It 

could have put Barancasia on the verge of bankruptcy. 

3. Barancasia had to react. This is why FIT system was adjusted by taking into account the best 

available technology. After adjustment of FITs, return rate was balanced to the original level of 

8%. Claimant – Vasiuki LLC (“Vasiuki”) – invested in Barancasia before the system of FITs 

was repaired. Vasiuki’s complaint is that FITs were adjusted instead of being frozen.  

4. This case is about sensible reforms. What Vasiuki expected from Barancasia was to maintain 

absurd legislation. Vasiuki argues that this expectation was legitimate, demanding restoration 

of defective legislation or ‘approximately €2.1 million’ of damages for lost profits. Vasiuki has 

shown yearly income of €50.282.3 At this pace, the amount claimed by Vasiuki in this 

proceeding would require 42 years of Vasiuki’s business activity. Vasiuki demands this 

Tribunal to order massively exaggerated damages to reward its attempt to exploit a defect in 

the law. This is why all of Vasiuki’s claims should be rejected. 

                                                 
1 Uncontested Facts [29]. 
2 Ibidem. 
3 Annex No.9 ad tab 3. 
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II. STATEMENT OF FACTS 

5. For purposes of this proceeding Vasiuki presented incomplete and coloured picture of the 

factual background. While not all facts described in the Request for Arbitration were false, 

many were taken out of context. However, since the beginning of this arbitration Vasiuki has 

made several important concessions which totally change the landscape of this case. 

 

BARANCASIA-COGITATIA BILATERAL INVESTMENT TREATY 

6. Vasiuki is correct that Barancasia and Cogitatia concluded Bilateral Investment Treaty (“BIT”) 

in 1998.4 However, Vasiuki left unsaid that after both Barancasia and Cogitatia joined EU in 

2004, Barancasia reviewed its intra-EU BITs and concluded that they had become obsolete.5 

Barancasia also formally resolved to terminate the BIT in 2007.6 Cogitatia officially confirmed 

that it received Barancasia’s termination without raising any objections.7  

 

VASIUKI’S BUSINESS ACTIVITY 

7. At first Vasiuki was attempting to create an impression that it is a vulnerable victim. However, 

Vasiuki conceded that it ‘sought to take advantage of various green power subsidies offered by 

governments’.8 Contrary to Vasiuki’s allegations, it is not an experienced investor. Photovoltaic 

energy was a new line of business for Vasiuki. Vasiuki described its first project Alfa as  

 ‘experimental’9 

 ‘operating from the very beginning at a heavy loss’10 

 ‘defects in the installation, delays and huge budget overruns’11 

 ‘there appeared to be no future for Alfa project’12 

8. Neither does Vasiuki have a track record of profitability. Vasiuki’s own evidence proves that 

its business generates mere €50.28213 of yearly income, which is 2.4% of the damages claimed 

in this proceeding. In several years, Vasiuki’s business even generated losses. In 2008, the year 

before Vasiuki’s invested in Barancasia, it generated €43.600 of loss. 

                                                 
4 Annex No. 1. 
5 Uncontested Facts [5]. 
6 Annex No. 7. 1. 
7 Annex No. 7. 2. 
8 Uncontested Facts [4]. 
9 Ibidem [12]. 
10 Ibidem [13]. 
11 Ibidem. 
12 Ibidem. 
13 Annex No.9 ad tab 3. 
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FEED-IN TARIFF SYSTEM 

9. In 2010 Barancasia adopted the Law on Renewable Energy (“LRE”). LRE provided that 

production of energy from renewable sources will be subsidized – Barancasia paid the 

difference between FIT and the market price.14 In July 2010 Barancasia Energy Authority 

(“BEA”) announced €0.44/kWh FIT.15 

 

VASIUKI’S PROJECTS 

10. Vasiuki immediately applied for license for Alfa because – as Vasiuki described –‘subsidies 

provided some hope for the Alfa project to survive’.16 Vasiuki brought its policy to life – it 

started to take advantage of the subsidies offered by Barancasia. Project Alfa was the first step 

in that direction. Vasiuki was denied the license for project Alfa because FITs applied only to 

new projects. Alfa was made before LRE even existed. 

11. Soon enough, next steps followed. In August 2010 obtained a license for second power plant – 

Beta. In 2012 Vasiuki obtained licence for Chi, Delta, Digama, Dzeta, Epsilon, Eta, Fi, Gama, 

Ipsilon, Jota, Kapa, Kopa (“12 Projects”). In total, Vasiuki obtained 13 licences of 14 licenses 

for which it applied. 

 

GROUND-BREAKING TECHNOLOGY CAUSED HUGE SOLAR CRISIS 

12. In 2011 a ground-breaking technology was developed. Vasiuki conceded that it was ‘making 

solar panels substantially cheaper’ and ‘dramatically reducing [their] costs’. As a result 

profitability of subsidized projects skyrocketed from original 8% to an astronomical amount of 

217%.17 This created a huge solar bubble which bursted beyond any control. BEA received 

over 7000 applications for licenses to develop new photovoltaic power plants.18 FITs amounted 

to unfair windfall making the system unsustainable.19 Public strikes followed.20 

13. Barancasia reacted to the solar bubble crisis by amending LRE. Amendment allowed BEA to 

adjust FITs to the best available technology. Vasiuki demanded anti-reform. It requested 

Barancasia to change its laws again, and implement the defective system that had just been 

repaired. When Barancasia declined, Vasiuki initiated this arbitration. 

                                                 
14 Procedural Order 3 [21]. 
15 Uncontested Facts [21]. 
16 Procedural Order 2 [22]. 
17 Uncontested Facts [25]. 
18 Procedural Order 2 [13]. 
19 Uncontested Facts [29]. 
20 Ibidem [32]. 
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III. SUMMARY OF ARGUMENTS 

 

JURISDICTION  

14. The Tribunal lacks jurisdiction over this dispute. Barancasia’s standing offer to arbitrate 

included in the BIT has no legal force. The BIT was terminated either on the ground of Article 

59(b) of the Vienna Convention on the Law of Treaties (“VCLT”), under Article 13 BIT or 

Article 65(2) VCLT. Alternatively, Investor-State Dispute Settlement clause (“ISDS Clause”) 

in the BIT remains inapplicable under Article 30(3) VCLT as incompatible with EU law.  

15. In any case, even if the BIT remained in force, the Tribunal lacks jurisdiction ratione materiae 

over future projects which Vasiuki allegedly intended to develop (“Alleged Projects”). This is 

because they do not constitute investments under Article 1 BIT. 

 

LIABILITY 

16. Barancasia treated Vasiuki fairly and equitably. Barancasia has never breached Vasiuki's 

expectations of stability because it has never sparked any expectations to begin with. Barancasia 

made no promise to ‘freeze’ its legal system and absolve all the risk associated with any 

regulatory needs of Barancasia. Amendment of Barancasia’s legal framework was inevitable. 

This is why Vasiuki could not reasonably rely on this framework. Barancasia amended its laws 

due to essential public policy reasons including compliance with EU law. Barancasia acted in 

a proportionate and reasonable manner – Vasiuki still enjoys reasonable return on its 

investments. All these circumstances indicate that Barancasia was mindful of investors' rights 

at each and every step of its legislative steps.  

17. In any case, solar crisis exempts Barancasia from liability on the ground of necessity under 

customary law. 

 

REMEDIES 

18. Assuming that Barancasia’s conduct will be qualified as the breach of BIT, the only remedy 

which may be awarded is monetary compensation, not specific performance. The award 

ordering Barancasia to amend its law would infringe its sovereignty. 

19. Damages requested by Vasiuki are ill-founded and massively exaggerated. In part, Vasiuki’s 

alleged losses were not caused by Barancasia. In part, they are speculative. In any case, 

Vasiuki’s calculations are full of fundamental errors.  
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PART TWO – ARGUMENTS ON JURISDICTION 

20. Barancasia treated Vasiuki fairly and equitably and thus it is not concerned with liability for the 

alleged breach of the BIT. However, jurisdictional deficiencies of this proceeding are too 

serious to continue with this arbitration any further. 

21. First, all Vasiuki’s photovoltaic projects were made after expiry of Barancasia’s standing offer 

to arbitrate (“ISDS Clause”). Second, Vasiuki’s Alleged Projects did not constitute an 

investment protected under BIT. 

22. Should these proceedings go any further, the award rendered by this Tribunal would be 

unenforceable under Article V(c) of New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (“NY Convention”). Article V(c) forbids 

enforcement of awards dealing with decisions on matters beyond the scope of arbitration 

agreement. This is why the Tribunal should deny jurisdiction in that regard. 

23. This section of Memorial will be divided as follows: 

I. The Tribunal Lacks Jurisdiction Ratione Voluntatis Over Vasiuki’s Claims 

II. The Tribunal Lacks Jurisdiction Ratione Materiae Over Vasiuki’s  Alleged Projects 
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I. THE TRIBUNAL LACKS JURISDICTION RATIONE VOLUNTATIS  

24. The Tribunal lacks jurisdiction ratione voluntatis over this case, either on the ground of VCLT 

or under the BIT. ISDS Clause expired before Vasiuki began any of its photovoltaic projects. 

This section of Memorial will be divided as follows: 

A. The BIT Has Been Superseded by EU Law under Article 59(b) VCLT 

B. ISDS Clause Is Not Valid on the Ground of Article 30(3) VCLT  

C. The BIT Has Been Terminated under Article 13 BIT 

D. In Any Case, Termination of the BIT is Effective under Article 65(2) VCLT 

A. The BIT Has Been Superseded by EU Law under Article 59(b) VCLT 

25. Ever since Barancasia and Cogitatia joined EU, the Treaty on the Functioning of the European 

Union (“TFEU”) – formerly Treaty Establishing European Community (“TEC”) – superseded 

the BIT. Since then TFEU regulates common commercial policy (“CCP”). Article 207 TFEU 

explicitly names CCP as the exclusive competence of EU, including foreign direct investment.  

26. EU law superseded the BIT pursuant to Article 59(b) VCLT, which reads 

  (1) A treaty shall be considered as terminated if all the parties to it conclude a later treaty 

relating to the same subject matter and:  

 […] or 

  (b) the provisions of the later treaty are so far incompatible with those of the earlier one that 

the two treaties are not capable of being applied at the same time. 

Both these requirements have been satisfied in this case: 

(i) The BIT and TFEU (former TEC) relate to the same subject matter 

(ii) TFEU and the BIT are incompatible and cannot be applied at the same time 

(i) The BIT and TFEU (former TEC) relate to the same subject matter 

27. ‘Subject matter’ under Article 59 VCLT should be interpreted broadly as every situation when 

one obligation affects the fulfillment of another.21 According to the strict definition of subject 

matter the object must be identical and present a comparable degree of generality.22 Application 

of the BIT would undermine legal framework elaborated in TFEU as it covers same objects and 

provide for comparable solutions. Both BIT and TFEU 

                                                 
21 Dimopoulos, p.283-284; UN Study Group [253-254]; Pauwelyn, p.365. 
22 Dubuisson, p. 1336. 
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 serve the same purposes  

 cover the same types of investors 

 cover the same types of investment 

 protect investments 

28. The BIT and TFEU serve the same purposes. Objectives indicated in the Preamble of the 

BIT and Articles 2 and 3 TFEU (former Articles 2 and 3 TEC) are identical. They cover 

development of economic co-operation of contracting parties, promoting the flow of capital and 

ensuring the high level of protection.  

29. The BIT and TFEU cover the same types of investors. The definition of investors under 

Article 1(2) BIT has the same scope as under Article 54 TFUE (former Article 48 TEC). Both 

provisions define protected investors as any natural or legal person having a nationality or 

registered office in the contracting state.  

30. The BIT and TFEU cover the same types of investments. Article 1(1) BIT defines 

investment as ‘every kind of asset invested in connection with economic activities by an 

investor.’ Under EU law, the term ‘investment’ has been defined in the case law of European 

Court of Justice (‘ECJ’) based on Council Directive 88/361/EEC of 24 June 1988.23 

Explanatory Note no. 1 to Council Directive defines investments as ‘commercial, industrial or 

financial undertakings’ or ‘the undertaking to which the capital is made available in order to 

carry on an economic activity’. Thus, both the BIT and TFEU apply virtually the same, broad 

definitions of investments.  

31. Investments are protected both by BIT and TFEU. BIT and TFEU create two parallel 

investment-protection systems. One governed by public international law, the other – by EU 

law.24 BIT introduces various standards of protection (most favoured nation treatment, fair and 

equitable treatment (“FET”), compensation for expropriation). Similar issues are covered by 

freedom of capital and freedom o establishment under Article 49 TFEU. Under Article 63 

TFEU (former 56 TEC) Members States are prevented from undertaking any measures that are 

‘liable to dissuade’ or ‘liable to deter’ investors from undertaking an investment (capital 

movement).25  

                                                 
23 Commission v. Netherlands [73]. 
24 Lavranos, p.417. 
25 Trummer v. Mayer [40]. 
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(ii) TFEU (former TEC) and the BIT Cannot Be Applied at the Same Time 

32. Incompatibilities between the BIT and EU legal order are not merely incidental, but systemic. 

They strike at the very roots of the EU`s foundational principle of supremacy.26 In ENEL, ECJ 

underlined that the EU legal order is supposed to be complete and comprehensive legal system 

– independent from any external legal impact.27  

33. Incompatibilities between the BIT and EU law undermine supremacy and full effect of EU law 

since the BIT  

 interferes with EU exclusive competence in the area of common commercial policy   

 establishes discriminatory framework 

 provides for unrestricted movement of capital  

34. Interference with EU exclusive competences under CCP. BIT is incompatible with EU legal 

order as it violates strict division of competences between EU and Member States. Pursuant to 

Article 3(1)(e) TFEU, EU has exclusive competence in the area of CCP. Under Article 207(2) 

TFEU, foreign direct investment (“FDI”) is integral part of CCP. This provision explicitly 

states that uniform principles must govern conclusion of trade agreements. Therefore, EU 

Member States are no longer able to conclude BITs protecting FDI with either EU or non-EU 

states.28  

35. By providing EU exclusive competence to protect investment under trade agreements only with 

third states in the field of FDI, Article 207(2) TFEU precludes existence of any BITs between 

EU Member States. European Commission stated that ‘[t]here appears to be no need for 

agreements of this kind in the single market’.29 Prohibition of intra-EU BITs stems directly 

from Article 26 TFEU which precludes ‘internal frontiers’ in the free movement of capital. 

European Commission also noted that intra-EU BITs were ‘superseded by Community law 

upon accession of the respective Member States’.30  

36. Conclusion. The BIT is incompatible with Article 207 TFEU. 

                                                 
26 Rossem, p.13. 
27 Costa v. ENEL [64]. 
28 Shan/Zhan, p.1049-1073. 
29 Vis-Dunbar, p.120. 
30 Ibidem. 
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37. The BIT discriminates against EU investors on the ground of nationality. The benefits 

accorded by BIT discriminate investors from non-BIT EU Member States which is prohibited 

under EU law. Article 18 TFEU reads 

[w]ithin the scope of application of the Treaties, and without prejudice to any special 

provisions contained therein, any discrimination on grounds of nationality shall be 

prohibited. 

38. Thus, EU law excludes discrimination of EU citizens on the basis of nationality. Under non-

discrimination test applied by Court of Justice of European Union (“CJEU”) discrimination 

exists if either similar or comparable situations are treated differently.31 Nationality constitutes 

an ‘expressly prohibited distinguishing criterion’.32  

39. The BIT is incompatible with EU law because it provides broader protection of investments 

than EU law. The BIT introduces measures of protection only for selective group of nationals. 

Thus, EU investors are divided into two categories: 

 nationals of states that concluded BIT (“BIT Nationals”)  

 nationals of states that did not conclude BIT (“Non-BIT Nationals”) 

40. There are two main reasons why BIT Nationals enjoy wider protections because the BIT offers 

 ISDS Clause 

 FET clause 

41. International Dispute Settlement Procedure. ISDS Clause is incompatible with EU law 

because it affords wider rights to investors from Cogitatia and discriminates Non-BIT 

Nationals. Arbitration is widely considered as more favorable method of dispute resolution. 

ECJ in Eastern Sugar found that ISDS Clause is ‘the best guarantee’33 of investor`s protection 

against State’s ‘undue influence’ which is not provided in EU law.34  It was confirmed in Eureko 

[s]uch a consensual arbitration […] cannot be equated simply with the legal right to bring 

legal proceedings before the national courts of the host state.
35

 

42. The mere availability of a choice of dispute resolution constitutes discrimination under TFEU. 

Cogitatian investors may choose whether international arbitration or domestic litigation is the 

more appealing dispute resolution mechanism. Therefore, giving effect to ISDS Clause would 

violate the prohibition of discrimination. 

                                                 
31 Hindelang, p.130. 
32 Dimopoulos, p.283-284, p.80. 
33 Eastern Sugar [164-165].  
34 Ibidem. 
35 Eureko [264]. 
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43. In Eureko the tribunal concluded its analysis of ISDS clause by saying that ‘the answer is to 

extend rights and not to cancel them’36 thus proceeding to reject jurisdictional objections. 

However, it remains a mystery how Eureko tribunal intends to extend the rights of Non-BIT 

Nationals. Every arbitral tribunal may only derive its power from the consent of the parties. 

Lack of such consent deprives arbitral tribunals of all powers. Therefore, if an investor was 

from non-BIT State, tribunals would have to deny jurisdiction, with no hope of extending any 

rights. Their rights would never equal those of Cogitatian investors. The solution proposed by 

Eureko tribunal faces an insurmountable obstacle – legal impossibility. 

44. Conclusion. ISDS Clause violates prohibition of discrimination.  

45. FET clause. FET is an ‘autonomous stand-alone concept, flexible, and evolving all the time its 

character’.37 FET includes the following elements: 

 reasonableness 

 legitimate expectations 

 non-discrimination 

 consistency 

 transparency 

 due process38 

FET clause should be contrasted with EU law where such concept is non-existent.39 Under EU 

law investor cannot seek compensation simply because of his legitimate expectations.   

46. FET can be used as a tool by investor seeking to protect its interests against public interest 

exceptions of EU law.40  While these exceptions are fully applicable to all Non-BIT Nationals, 

the BIT provides simply no mechanism for their application. Model solution is to be found in 

Article 2 Transatlantic Trade and Investment Partnership draft (“TTIP”).41 In particular, 

Article 2(4) TTIP  precludes an investor from invoking breaches of FET in case of 

discontinuing the granting of a subsidy and/or requesting its reimbursement, or as requiring 

that Party to compensate the investor therefore, where such action has been ordered by one 

of its competent authorities. 

47. New approach to discrimination is necessary. Tribunals in Eastern Sugar and Eureko 

properly identified the discriminatory nature of intra-EU BITs. These decisions were effectively 

                                                 
36 Ibidem [274]. 
37 Dolzer/Schreuer, p.148–149. 
38 Ibidem. 
39 Canet/Doremus, p.5. 
40 Kleinheisterkamp, p.48. 
41 Tjetje/Beatens, p.67. 
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authorizing violation of EU law. That is because the tribunals admitted that EU law does not 

provide benefits comparable to the BIT42 and concluded that it leads to discrimination of Non-

BIT Nationals.43 However, they failed to draw the correct conclusion – it leads to the 

incompatibility of BITs and EU law.  

48. Unrestricted movement of capital of non-State entities is incompatible with EU law. BIT 

is incompatible with EU law because Article 6 BIT requires the parties to ‘guarantee the transfer 

of payments related to investments […] without any restriction and undue delay’. On the other 

hand, such restrictions are explicitly required by Article 75 TFEU (former Article 60 TEC). 

49. As noted by ECJ, Article 64, 66 and 75 TFEU (former Articles 57, 59, 60 TEC) introduce 

‘exceptions to the principle of free movement of capital and payments between Member States 

and between Member States and third countries’.44 In the proceedings initiated by Commission 

against Austria, ECJ found that as its BIT did not provide for ‘possibilities for the Community 

to restrict movements of funds connected with investments’45 it must be considered to be 

incompatible with EU law.46 

50. Similarly to Austrian treaty, the BIT did not contain a special provision: regional economic 

integration organization clause.47 Only such clause could prevent incompatibility by allowing 

EU authorities to control transfer of payments related to investments. BIT is therefore 

incompatible with EU law in that regard. 

51. Conclusion. The BIT provides unrestricted movement of payments which conflicts with EU 

restriction on movement of capital. 

B. ISDS Clause Is Not Valid on the Ground of Article 30(3) VCLT  

52. Even if the BIT is not terminated under Article 59 VCLT, the Tribunal lacks jurisdiction 

because ISDS Clause is no longer valid on the ground of Article 30(3) VCLT. It provides: 

[w]hen all the parties to the earlier treaty are parties also to the later treaty but the earlier 

treaty is not terminated or suspended in operation under article 59, the earlier treaty applies 

only to the extent that its provisions are compatible with those of the later treaty. 

53. At the outset, the difference between Articles 30 and 59 VCLT should be established. Article 

59 VCLT is concerned only with the termination of the entire treaty. In contrast, Article 30 

                                                 
42 Eastern Sugar [159-170]; Eureko [248-267]. 
43 Eastern Sugar [170]; Eureko [260]. 
44 Commission v. Austria [28].  
45 Ibidem [32]. 
46 Ibidem [34]. 
47 Burgstaller/Hindelang/Pernice, p.61. 



12 

 

VCLT is concerned with the priority between particular provisions of earlier and later treaties 

relating to the same subject-matter.48 

54. Under Article 30 VCLT, the BIT applies only to the extent that its provisions are compatible 

with TFEU. As shown above, ISDS Clause is incompatible with EU law because it 

discriminates investors from non-BIT EU States.49 In any case ISDS Clause is incompatible 

with EU law which deprives jurisdiction of this tribunal. 

55. Conclusion. ISDS Clause is no longer valid under Article 30(3) VCLT. 

C. The BIT Has Been Terminated under Article 13 BIT 

56. Nobody likes to talk about divorce before the wedding. Yet, this is exactly what States do when 

they negotiate provisions which end their agreement.50 After Barancasia and Cogitatia joined 

EU, their ‘marriage’ was impractical and no longer needed. They both chose new relationships 

and had to move on. It was a choice that the contracting parties knowingly made, and for a very 

good reason – it was for the better. This is why early ‘divorce’ was necessary. 

57. Barancasia terminated the BIT on the ground of Article 13 (2) BIT. It provides that BIT 

shall remain in force for a period of ten years. Thereafter, it shall remain in force until the 

expiration of a twelve month period from the date either Contracting Party notifies the other 

in writing of its intention to terminate the Agreement.’  

(“Termination Clause”) 

58. Early termination was allowed under the BIT. Careful analysis of Article 13(2) BIT shows 

that early termination of the BIT was allowed. Article 13(2) BIT regulates two separate matters: 

 Duration of the BIT – 10 years, thereafter extended to an indefinite period 

 Termination of the BIT – requires 12-months of prior notification 

59. Such clause is inserted in BITs when contracting parties are not sure how long they envisage 

the treaty lasting and they want to keep their options open.51 Therefore, the purpose of Article 

13(2) BIT was to ensure flexibility of BIT’s duration. This is why the BIT was to be extended 

to an indefinite period after expiry of its initial duration. 

60. Duration and termination of the BIT are separate matters. The only limitation of the right to 

terminate the BIT was 12-month period of prior notification. Termination is allowed both 

during the BIT’s initial duration, as well as afterwards. The purpose of Article 13(2) BIT was 

                                                 
48 Eureko [240]; Dörr/Schmalenbach, p.514.  
49 Supra [41-44]. 
50 Helfer, p.634. 
51 Aust, p.243. 
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to ensure flexibility, not to limit parties’ right to terminate the BIT during its initial duration. It 

would deprive the BIT of its flexibility. It would also deprive Termination Clause of its practical 

meaning. 

61. Termination was not limited during 10-year period. The placing of the term ‘thereafter’ after 

‘period of ten years’ could imply that notice of termination may be given only after 10-years 

period had elapsed. However, this would mean that duration of the BIT would never be 10 

years. Termination requires expiration of 12-month period before it takes effect. At the very 

least, the BIT would be binding for 11 years (10 years + 12-months). This interpretation was 

sarcastically described by one author as ‘rather curious result’.52 Indeed, it would be rather 

absurd. It would make no sense. It would mean that BIT’s duration was longer than what the 

BIT states. That the parties specifically regulated BIT’s duration only to contradict themselves 

one sentence later. That, what the parties have unequivocally and explicitly expressed, is in fact 

false. This is why such an interpretation must be rejected. 

62. In this case the BIT was terminated before expiry of 10 years period. On 29 June 2007 

Barancasia notified Cogitatia of its intention to terminate the BIT with the effect as of 30 June 

2008.53 Consequently, termination became effective 12-months afterwards, pursuant to Article 

13(2) BIT.  

63. Conclusion. The BIT was terminated under Article 13 BIT. 

D. In Any Case, Termination of the BIT Is Effective under Article 65(2) VCLT 

64. Cogitatia is bound by the notice of termination under Article 65(2) VCLT. Cogitatia has failed 

to raise an objection within time limit of 3 months. Article 65(2) VCLT provides  

[i]f, after the expiry of a period which, except in cases of special urgency, shall not be less 

than three months after the receipt of the notification, no party has raised any objection, the 

party making the notification may carry out in the manner provided in article 67 the measure 

which it has proposed.  

65. Under 65(2) VCLT, party to a treaty is bound by the notice of termination when it has failed to 

raise an objection within the 3 months period (“Moratorium”). Expiry of Moratorium 

‘establishes an extinctive prescription of the right to object’54 thus creating irrefutable 

presumption of ‘tacit consent’ for termination.55 Expiry of Moratorium results in termination. 

                                                 
52 Ibidem. 
53 Annex no 7.1, p.36. 
54 Corten/Klein, p.1511-1512. 
55 Dörr/Schmalenbach, p.958, p.1147; Villiger, p.809. 
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66. Cogitatia failed to raise any objection to Barancasia’s notice of termination. It even explicitly 

confirmed that it received Notification on 10 July 2007. Cogitatia had every chance to raise 

objections. Cogitatia decided to remain silent. Cogitatia never indicated any intention to keep 

the BIT in force.  

67. Conclusion. The BIT is terminated under Article 65(2) VCLT. 
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II. THE TRIBUNAL HAS NO JURISDICTION RATIONE MATERIAE OVER 

VASIUKI’S ALLEGED PROJECTS 

68. The Tribunal lacks jurisdiction ratione materiae over Alleged Projects. Under Article 8(4) BIT 

ISDS Clause refers to any dispute in connection with an investment in the territory of the host 

State. Article 1(1) BIT defines the investment as 

every kind of asset invested in connection with economic activities by an investor of one 

Contracting Party in the territory of the other Contracting Party in accordance with the laws 

and regulations of the latter and shall include, in particular, though not exclusively:  

(a) movable and immovable property […]  

(e) any right conferred by laws or under contract and any licenses and permits pursuant to 

laws […]. [emphasis added] 

69. Vasiuki failed to prove it made any investment. It is Vasiuki which has to prove it made an 

investment. In this case, Vasiuki only asserts without providing any proof, that Alleged Projects 

are ‘a long-term goal that the company had always aspired to achieve’.56 Not only does not such 

statement contain any substance, it is produced by the representative of Vasiuki what essentially 

deprives this statement of any credibility. 

70. No asset has been invested. Ković report presented on Vasiuki`s behalf alleged 

expected to bring additional developments of a comparable size to the Project on line 

approximately every two years during the twelve year.
57 [emphasis added] 

71. The best characterization of Alleged Projects was provided by Vasiuki  

 ‘aspired’ 

 ‘expected’ 

 ‘comparable size’ 

 ‘approximately’ 

These Projects are nothing more than just Vasiuki’s desperate attempt to generate maximum 

possible profits at the expense of Barancasia.  

72. Mere aspiration of the management to develop some indefinite project in the future, without 

any feasibility studies, installations, land, equipment,58 and finally without any license granted 

which is the conditio sine qua non to perform in the energy sector,59 cannot be qualified as any 

asset under Article 1(1) BIT.  

                                                 
56 Procedural Order 2 [28]. 
57 Ković [11]. 
58 Priemo [14]. 
59 Procedural Order 3 [12]. 
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73. As the tribunal in Joy Mining noted, there must be specific or tangible contribution to the host 

state, to qualify investor’s actions as investment.60 Alleged Projects does not meet such 

requirement. Conceptual phase of any project cannot provide contribution to the host state, 

neither specific nor tangible. 

74. Alleged Projects did not even reach the preparation stage. There are no expenditures to be 

identified in connection with such potential preparations. In Mihaly v Sri Lanka tribunal noted 

[it] is consequently unable to accept, as a valid denomination of "investment", the unilateral 

or internal characterization of certain expenditures by the Claimant in preparation for a 

project of investment.61 

75. Accordingly, if above tribunal was unable to accept certain expenditures at the preparation stage 

for the project as valid investment, Vasiuki’s mere aspiration all the more cannot constitute an 

investment under Article 1(1) BIT.  

76. Conclusion. Vasiuki’s Alleged Projects are not investments under Article 1(1) BIT. 

                                                 
60 Joy Mining [55–56]. 
61 Mihaly [61]. 
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PART THREE – ARGUMENTS ON LIABILITY 

77. From the beginning of this Arbitration, Vasiuki outlined a laundry list of accusations against 

Barancasia. This included arbitrariness, lack of transparency, deprivation of legitimate 

expectations. However, there is no substance to any of these claims.  

78. First, Vasiuki maintains it pieced together the legal framework that gave rise to its legitimate 

expectations. Not so. Vasiuki have instead pieced together a mosaic of disparate excerpts from 

Barancasia’s legal framework repeatedly ignoring the context in which they appeared. Vasiuki 

ignored that FIT system was not a system anymore, but rather a spiral out of control. It was 

widely known, if not notorious, that LRE led to solar bubble which was broadcasted by media. 

Vasiuki ignored that LRE itself called for a ‘sustainable development’ in renewable energy 

sector and not the unbridled boom. Vasiuki ignored that the BIT called for a ‘mutual benefit’ 

and not the one-sided exploitation. 

79. Second, Vasiuki contends that Barancasia planned some sort of ‘effective destruction’62 of its 

business. Not so. Vasiuki took a high-risk gamble when it invested in ‘experimental’ Alfa.63 

Vasiuki should not be compensated just because this risk has materialized. BITs are not 

‘insurance policies against bad business judgements’.64 

80. Third, while Vasiuki has tried to tell a story of drastic interference for no reason, there was a 

reason, and a very good one – the solar crisis. Barancasia was trapped. It could either amend 

the obviously flawed law or exceed EU-mandated borrowing limits. Despite having its back to 

the wall, Barancasia proceeded with caution. Barancasia provided 8% of annual return for 

Vasiuki, making windfall profits fair. Throughout this entire time, Barancasia has acted 

reasonably and fairly, and it has appropriately balanced all of the various interests involved. 

81. This section of Memorial will be divided as follows: 

 Barancasia Treated Vasiuki Fairly and Equitably 

 Barancasia Should Be Exempted from Liability on the Ground of Necessity 

 

                                                 
62 Request for Arbitration, p. 5. 
63 Ibidem. 
64 Mafezzini [64]. 
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I. BARANCASIA TREATED VASIUKI FAIRLY AND EQUITABLY 

82. This Memorial will address the three challenged measures of Barancasia: (1) amendment of 

Article 4 LRE and adjusting the FIT; (2) not granting license to Alfa project; (3) not inviting 

Vasiuki to the parliamentary hearings. As is shown below, none of these acts breached 

Barancasia’s obligations under Article 2(2) BIT. 

83. This part of Memorial will be divided as follows: 

A. Barancasia’ Has Not Breached Vasiuki’s Legitimate Expectations 

B. Barancasia Acted Fairly and Equitably in Its Regulatory Actions 

C. One Decision Not to Grant License to Alfa Does Not Amount to Arbitrariness 

D. Barancasia Was Under No Obligation to Consult Vasiuki 

A. Barancasia Has Not Breached Vasiuki’s Legitimate Expectations 

84. Barancasia has not breached any legitimate expectation of Vasiuki. To establish that Barancasia 

breached the FET standard by frustrating Vasiuki’s legitimate expectations Vasiuki should 

prove that 

 Barancasia made a promise or assurance65 

 Vasiuki reasonably relied on that promise or assurance66 

85. Vasiuki has not met any of the requirements of the doctrine of legitimate expectations. First, 

Vasiuki received no guarantee that could have created an expectation that FITs would not be 

adjusted regardless of any circumstances. Second, even if that had been the case, Vasiuki could 

not have reasonably relied on such expectation. 

(i) Barancasia made no promise that the regulatory framework will remain 

totally unchanged 

86. Right to regulate. FET does not require a standstill of legislation. Barancasia has an inherent 

right to amend its laws. Barancasia should unequivocally oblige itself not to exercise that right. 

Only then, Vasiuki would have legitimate expectation of legal stability. Yet, that did not 

happen.  

                                                 
65 Micula [668]. 
66 Ibidem. 
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87. In Parkerings tribunal emphasized that the State ‘has the [undeniable] right to enact, modify or 

cancel a law at its own discretion’.67 Also, Total tribunal concluded that even if FET requires 

some extent of stability, the signatories of BITs: 

do not thereby relinquish their regulatory powers nor limit their responsibility to amend their 

legislation […]. Such limitations upon a government should not lightly be read into a treaty 

which does not spell them out clearly nor should they be presumed.68 [emphasis added] 

88. Lack of stabilization clause. FET does not have the same effect as stabilization clause.69 Legal 

framework at the time of making investment is not ‘covered by a “guarantee” of stability due 

to the mere fact that the host country entered into a BIT’.70  

89. Article 2(2) TTIP clarifies the content of FET. It provides – only ‘for greater certainty’ – that 

the host State does not breach FET if it changes legal and regulatory framework, even if it 

negatively affects investor’s expectations of profits. Thus, unless there is a specific provision 

of the BIT71 or an agreement to the contrary, there is nothing objectionable in amending 

regulatory framework.72 

90. The right to regulate is thus a default setting. If the parties wish to change that setting, they 

should implement specific BIT provision to that effect. If the investor wishes to change that 

setting – he should secure his interests by concluding stabilization agreement which shifts the 

risk of regulatory change on the host State.73 In Duke State entered into the ‘Legal Stability 

Agreement’ which clearly stipulated in its Clause 3 that ‘the State guarantees legal stability for 

Duke’.74 Also, it enlisted provisions which should not change and the period of freezing legal 

framework,75 ‘even in the event that Peruvian law is amended’.76  

91. If Barancasia wanted to guarantee legal stability to Vasiuki it would have followed these simple 

steps. It knowingly gave no such assurance – neither in the BIT nor Barancasian domestic law. 

It defies common sense to suggest that it does not make any difference whether such clause 

governs the parties’ relations or not. Barancasia never waived its sovereign right to amend its 

legal order. Following reasoning in Total, such waiver cannot be presumed. Article 4 LRE 

stipulated that license duration is 12 years. That did not change. License permitted Vasiuki to 

                                                 
67 Parkerings [332]. 
68 Total [115]. 
69 Hirsch, p.10. 
70 Total [309]. 
71 Ibidem. 
72 Parkerings [332]. 
73 Hirsch, p.5. 
74 Duke [186]. 
75 Ibidem [186-187]. 
76 Ibidem [187]. 
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operate on the market.77 That did not change. What changed was the amount of FIT. Barancasia, 

however, has not provided that such amount will be immune to any circumstances, as Peru in 

Duke did.  

92. Conclusion. Barancasia never committed itself to freeze its legal order and is thus allowed to 

change its laws. 

(ii) Vasiuki could not have reasonably relied on the expectation that FITs 

would remain unaltered 

93. Vasiuki could not reasonably expect that FIT would remain unchanged despite 

technological advances. Any expectation Vasiuki allegedly possesses should be shaped 

primarily by Article 1 LRE. It ensures sustainable development of renewable energy sector. 

Vasiuki could only expect that such sustainable development, and not the unbridled boom, will 

be encouraged. Vasiuki’s expectations are also shaped by Article 2 Regulation. It safeguards 

economic equilibrium in calculating FITs. Article 2(7) Regulation lists costs of solar panels as 

one of the main factors determining amount of FIT. Thus, it was unreasonable to expect that 

this factor would not be taken into account.  

94. Vasiuki had no expectation with regard to Alfa, not even unreasonable one. Vasiuki 

invested in Alfa purchasing land plots in May 2009.78 LRE was enacted on 1 May 2010 – year 

after Alfa investment.79 Therefore, when Vasiuki invested in Alfa, LRE was non-existent. At 

that time Vasiuki did not even know if LRE would be adopted at all. In 2010 at earliest Vasiuki 

realized that there is mere possibility that LRE may be adopted.80 It defies common sense to 

suggest that Vasiuki relied on the promise of Barancasia, which did not exist at the time. 

95. Vasiuki had no expectation with regard to Alleged Projects, not even unreasonable one. 

Protected expectations must rest on conditions as they exist at the time of investment.81 Legal 

regime at the time of investment is starting point for any expectations. Mere possibilities and 

intentions to invest are not investments under Article 1 BIT.82 If there is no investment, the 

Tribunal cannot determine legal regime against which it would measure the breach. Common 

sense dictates that if there is no investment, there are no expectations. 

                                                 
77 Procedural Order 3 [12]. 
78 Uncontested Facts [12]. 
79 Annex No. 4. 
80 Uncontested Facts [13]. 
81 Saluka [329]; Azurix [372]; Duke [340]. 
82 Supra [68-76]. 
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96. Vasiuki had no reasonable expectation with regard to 12 Power Plants. Expectation is not 

legitimate when it is clear that the legislative change is inevitable. In Methanex tribunal pointed 

to such circumstances. When Methanex made its investments, the substance it planned to 

produce was under close scrutiny by California’s government.83 Therefore, legislative change 

affecting Methanex ‘was clearly “on the horizon” at the time of the investment’.84 

97. Vasiuki did not have any reasonable expectations since Barancasian officials alarmed on 

unsustainability of the FIT system.85 It was not even a system anymore but a spiral out of 

control. It was widely known, if not notorious, that LRE created ‘solar bubble’. It was 

broadcasted by media.86 It was not even possible to connect 7000 new users to national 

electricity grid.87 All this happened in the beginning of 2012.88 Vasiuki applied for 12 of 14 

licenses on 1 April 2012.89 Vasiuki’s managers must have been aware that the whole system 

was unsustainable and that legislative change was on the horizon. 

98. Conclusion. Vasiuki’s expectations were unreasonable and should not be protected.  

B. Barancasia Acted Fairly and Equitably in Its Regulatory Actions 

99. Following facts indicate that Barancasia acted fairly and equitably in amending its legislation: 

 Measures rest on a legitimate public purpose 

 Measures were reasonable and proportionate 

(i) Measures rest on a legitimate public purpose 

100. Existence of legitimate expectations does not mean that FET has been breached. As Professor 

Dolzer noted 

[The state can reverse] a position in a dramatic manner with serious negative effects upon the 

investor […] in the presence of serious exceptional reasons, compelling the host state to 

reverse its previous decision and to require the investor to re-adapt its business.90 [emphasis 

added] 

101. This is particularly the case when ‘fundamental change of factual circumstances occurs’91 and 

public interest demands action.92 Then, host State has the right and obligation to adapt its legal 

                                                 
83 Methanex [part IV, 9]. 
84 Dolzer, pp.26-27. 
85 Uncontested Facts [29]. 
86 Ibidem [28]. 
87 Ibidem [29]. 
88 Ibidem [28]. 
89 Procedural Order 2 [9]. 
90 Dolzer, p.21. 
91 Total [144]. 
92 McLachlan, p. 239; Saluka [305]; Total [123]. 
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framework to ‘emerging needs and requests of their people’.93 This Tribunal  should balance 

reasonable expectations of an investor with State’s right to regulate a vital public service.94 If 

host State has an objective basis for its decision, it indicates that FET has not been breached.95 

102. There was a fundamental change of circumstances when a ground-breaking technology was 

developed in 2011 and costs of solar panels plummeted.96 Vasiuki admitted that this technology 

‘dramatically’ reduced costs of development and that profitability of investments ‘increased 

dramatically’.97 BEA calculated FIT on the premise that average annual return on investment 

should be 8%.98 Yet, 5 months later this return skyrocketed and reached 217%. Only then, 

Vasiuki made a hasty decision to apply for 12 projects attempting to abuse the flawed system. 

Barancasia had every right to intervene and restore the economic equilibrium that Article 2 

Regulation safeguarded.99 Further, exorbitant and unfair profits triggered an avalanche. BEA 

received over 7000 applications for licenses to develop new photovoltaic power plants.100 It 

was not even possible to connect so many users to national electricity grid.101 The legislative 

change was imminent. 

103. If Barancasia could not repair obviously flawed law it would create a result which is untenable. 

First, FIT system was financed from the state budget. It would require a staggering 15% of all 

state revenues to finance solar FITs. This overtops allocations to Barancasia’s educational 

system.102 Second, Barancasia could not even drown itself it debt because EU law forbids it to 

do so.103 Solar crisis reached its peak when Barancasia faced wave of strikes and social unrest. 

Outraged teachers’ strikes spread to the whole Barancasia.104 The whole system was 

unsustainable.105 There was no way out. 

104. Conclusion. Barancasia’s legitimate public interest demanded an immediate amendment of its 

laws. 

                                                 
93 Total [115]. 
94 Suez [236]; see also: Saluka [305-306]. 
95 McLachlan, p.244. 
96 Uncontested Facts [25]. 
97 Ibidem. 
98 Ibidem [21]. 
99 Supra [93]. 
100 Uncontested Facts [26]. 
101 Ibidem [29]. 
102 Ibidem [29]. 
103 Infra [108]. 
104 Uncontested Facts [32]. 
105 Ibidem [29]. 
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(ii) Measures were reasonable and proportionate 

105. Regulatory measures adopted by Barancasia were reasonable and proportionate. In deciding 

whether host State breached FET or not the Tribunal should take into account proportionality 

and reasonableness of the measures.106 In Total the tribunal compared importance and urgency 

of public need pursued and seriousness of prejudice caused to the investor.107 

106. In this case urgency of the public need is clear. Solar crisis demanded an immediate reaction.108 

Prejudice to Vasiuki, on the other hand, is moderate since Vasiuki was not deprived of its 

profits. Rather, Barancasia restored the economic equilibrium by adjusting exorbitant 217% 

return to reasonable 8%.109 

107. EU law mandates Barancasia’s measures. EU law is relevant in determining whether 

Barancasia acted reasonably. Micula tribunal acknowledged that ‘EU law forms part of the 

“factual matrix” of the case’110  

EU law may be relevant to the determination of whether, inter alia, Romania’s actions were 

reasonable in light of all the circumstances, or whether Claimants’ expectations were 

legitimate.111 

In ADC the tribunal examined whether compliance with EU law mandated respondent’s 

actions.112 It follows that the fact that the measure is adopted in order to fulfil the obligation 

towards EU may provide a defense. 

108. Article 1 LRE describes the purpose of LRE as follows: 

to ensure sustainable development of the use of renewable energy sources […] taking 

particular account of the international commitments of the Republic of Barancasia. 

Thus, EU-mandated borrowing limits should be decisive in assessing the breach of FET. As 

this Tribunal acknowledged, Barancasia could not borrow the money to maintain FITs, because 

it would exceed its EU-mandated borrowing limits.113 Therefore, Barancasia had its back to the 

wall. It could either amend Article 4 and adjust FITs or breach its obligations towards EU. 

109. Adjusted FITs offered the same return rate. Barancasia acted in proportionate manner. It did 

not deprive Vasiuki of its profits but instead restored economic equilibrium. When BEA 

                                                 
106 Total [162]. 
107 Ibidem [123]. 
108 Supra [102]. 
109 Procedural Order 2 [27]. 
110 Micula [328]. 
111 Ibidem. 
112 ADC [272]. 
113 Uncontested Facts [30]. 
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announced 0.44 EUR/kWh FIT it was based on the assumption that average annual return on 

investment should be 8%.114 The policy of an 8% rate of return from FIT was made public along 

with the announcement of FITs.115 Adjusted FITs still allowed Vasiuki to obtain an annual 

average return rate on their investment that was at least 8%.116 

110. The burden falls equally on investors. Barancasia’s measures had no disproportionate impact 

on Vasiuki’s investment. In Pope&Talbot Canada introduced the quota regime for the export 

of softwood. The tribunal did not find a breach of FET because the regime was a wide-ranging 

scheme affecting many producers117, and it was not ‘implemented in a way which singled out 

the foreign investor.118 Thus, if the reform ‘falls equally on everyone in the host State’119 it 

indicates that FET was not breached. 

111. In this case all investors, both national and foreign, were affected. Amendment of Article 4 LRE 

concerned all renewable energy producers. BEA calculates and announces FITs for all 

photovoltaic power plants.120 Therefore, adjustment of FITs has fallen equally on all renewable 

energy investors in Barancasia.  

112. Barancasia changed only one provision of LRE. New regulatory measures breach FET only 

when they are accompanied by exceptional factors.121 This includes abuse of authority or the 

‘roller-coaster effect’.122 In PSEG the tribunal ruled that endless legislative changes breach 

FET.123 Article 4 LRE was amended once. It was done by implementing perfectly reasonable 

criterion. The amendment provided that BEA may review FITs for adjustment taking into 

account the costs of the best available technology.124  

113. Conclusion. Adopted measures were reasonable and proportionate. 

C. One Decision Not to Grant License to Alfa Does Not Amount to Arbitrariness 

114. Examination of BEA’s decision would turn this Tribunal into court of appeal. In ADF 

tribunal determined whether Federal Highway Administration had acted without or in excess 

                                                 
114 Ibidem [21]. 
115 Procedural Order 3 [23]. 
116 Procedural Order 2 [27]. 
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118 McLachlan, p.245. 
119 Ibidem. 
120 Uncontested Facts [19]. 
121 Hirsch, p. 14. 
122 Ibidem. 
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of its authority under the 1982 Surface Transportation Assistance Act. Tribunal noted that it has 

no authority to review internal administrative measures. It concluded that the arbitrators ’do not 

sit as a court with appellate jurisdiction with respect to the U.S. measures’. Mondev tribunal 

held the same view concluding that ‘tribunals would turn into courts of appeal, which is not 

their role’.125  

115. Thus, even if BEA acted in excess of its authority, the tribunal should not review the validity 

of denial of license for Alfa. It would mean that the Tribunal is an appellate body over BEA 

with the duty to review its every single decision. That every single complaint under domestic 

law of Barancasia would be covered by the BIT. That the Tribunal would be flooded with 1000 

of applications which were denied to investors by BEA.126  

116. One isolated incident of 6000 decisions does not constitute arbitrariness. Even if the 

measures were taken in excess of authority it does not mean that they violate the treaty.127 ADF 

tribunal concluded that ‘something more’ is necessary.128   

117. BEA granted 6000 licenses. Out of those 6000 decisions, 14 were rendered to Vasiuki. Out of 

those 14, 13 decisions granted licenses to Vasiuki. One single license was denied. One that was 

not even necessary. Vasiuki already had a valid license for Alfa which allowed Vasiuki to 

operate in Barancasia’s energy sector.129 It requires something more for FET standard to be 

breached. That ‘something more’ has not been shown by Vasiuki. 

118. Vasiuki did not even bother to challenge BEA’s decision. It is also relevant whether the 

decision has been challenged. That is because it is impossible to conclude that the system has 

failed if it has never been tested. If an investor does not challenge the decision, ‘claimant’s 

prospects of success […] should be much lower’ because the failure does not display any 

fundamental breakdown in the system, justifying international intervention.130 What matters is 

the entire system and not one individual decision 

The system must be tried and have failed, and thus in this context the notion of exhaustion of 

local remedies is incorporated into the substantive standard.131 

                                                 
125 Mondev [136]. 
126 Procedural Order 2 [13]. 
127 ADF [190]. 
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129 Procedural Order 2 [22]. 
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119. Foreigners can file claims in Barancasia’s administrative courts. Those courts have jurisdiction 

to resolve disputes involving BEA. 132 Vasiuki, however, did not file any claim.133 Since Vasiuki 

never bothered to challenge the decision, it cannot allege that entire system has been tried and 

failed. One BEA decision does not amount to arbitrariness under international law.   

120. Conclusion. One isolated incident does not reflect on the whole administrative system of 

Barancasia. 

D. Barancasian Parliament Is Not Obliged to Consult Every Single Investor 

121. Vasiuki cannot bring a claim merely because Barancasia faithfully applied its laws. The investor 

is ‘bound by host State law at the date of the investment’.134 That rule is firmly rooted in the 

international law.135 Investor can only expect ‘that the law be applied’.136 Thus, it ‘cannot bring 

a complaint of unfair treatment for a subsequent faithful application of [that law]’.137 

122. As embraced by this Tribunal, Barancasian Parliament has ‘broad discretion in consulting the 

public during the course of legislative procedures’.138 This Tribunal also observed that 

Barancasian Parliamentary Energy Committee ‘is not bound by any rules regarding their choice 

of stakeholders to invite to take part in the consultation’.139  

123. However, Energy Committee did consult stakeholders. It invited investors which had a 

significant share of the renewable energy market. Both national entrepreneurs and foreign 

investors were invited.140 Thus, amendment of Article 4 LRE was thoroughly consulted.141 In 

any case, BEA granted 6000 licenses and Vasiuki’s share in Barancasia’s renewable energy 

market is very small.142 It would be rather curious result to oblige Barancasian Parliament to 

invite every single investor who applied for a license. 

124. Conclusion. Barancasian Parliament was under no obligation to consult Vasiuki.  

                                                 
132 Procedural Order 2 [23]. 
133 Ibidem. 
134 McLachlan, p.237. 
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137 McLachlan, p.237. 
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II. BARANCASIA SHOULD BE EXEMPTED FROM LIABILITY ON THE 

GROUND OF NECESSITY 

125. In any case, Barancasia’s conduct is exempted on the basis of necessity. This exemption 

originates from customary international law. The Tribunal should apply ILC's Articles on State 

Responsibility (“ILC”) as they are widely regarded as a codification of customary international 

law.143 Article 25 ILC reads: 

1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of 

an act not in conformity with an international obligation of that State unless the act:  

(a) is the only way for the State to safeguard an essential interest against a grave and imminent 

peril; and  

(b) does not seriously impair an essential interest of the State or States towards which the 

obligation exists, or of the international community as a whole.  

2. In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if:  

(a) the international obligation in question excludes the possibility of invoking necessity; or  

(b) the State has contributed to the situation of necessity 

126. In Gabcíkovo-Nagymaros Project tribunal noted ‘the state of necessity is a ground recognized 

by customary international law for precluding the wrongfulness of an act’.144 The structure of 

this section will mirror requirements of Article 25 ILC: 

A. Solar Crisis Constitutes Necessity under Article 25 ILC 

B. Barancasia Is Not Precluded from Asserting Necessity  

A. Solar Crisis Constitutes Necessity under Article 25 ILC 

127. An essential interest of Barancasia was at stake. Essential interests of the State depend on 

all circumstances.145 In particular due regard must be given to economic, financial and other 

interests related to the protection of the State against any danger seriously compromising its 

internal or external situation.146 

128. In modern world economic stability has been a fundamental factor in states policies. 

Consequences of fiscal crisis are recognized to be the most detrimental to states condition. 

Unstable budgetary situation impacts states financial position with its international partners, 

significantly lowers states credit rating and extremely limits the states discretion regarding 

availability of possible measures. This is exactly why budgetary stability is of utmost 

                                                 
143 Noble Ventures [69]; Jan de Nul [149]; Saipem [148]. 
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importance. In this case economic stability and social order of Barancasia were at stake. Solar 

crisis has triggered significant social unrest. Social strikes were organized by the teachers 

demanding the change of Barancasian legislation because higher share of the budget was to 

finance FITs than Barancasian educational system.147  

129. Barancasia’s solar crisis was a grave and imminent peril. Results of Barancasia’s solar crisis 

would be disastrous. It would lead to freezing internal and external cash flow of Barancasia. 

The gravity of solar crisis was depicted in detail above.148  

130. Measures adopted by Barancasia were the only way. Barancasia had its back to the wall. It 

could either amend Article 4 and adjust FITs or breach its obligations towards EU.149 Solar 

crisis originated from defective legislation. It caused return rate of investments to skyrocket to 

an astronomical level of 217% which led to avalanche of applications for new licenses. The 

only way to eliminate this defect was to repair the legislation. This is why LRE was amended 

allowing for adjustment of FITs taking into account the best technology available. 

131. Barancasia’s measures did not impair an essential interest of Cogitatia. The Tribunal 

should take into account that Cogitatia is an EU member state which follows EU’s common 

commercial policy. Cogitatia’s interests were not impaired in any way by Barancasia’s 

adjustment of FITs. Quite to the contrary, reparation of FIT-system was is in Cogitatia’s best 

interest. Barancasian market for renewable energy could have collapsed altogether due to its 

unsustainability. It would jeopardize interests of Cogitatian investors. Thus, Barancasia’s 

measures were beneficial to Cogitatia’s interests. 

B. Barancasia Is Not Precluded from Asserting Necessity 

132. The BIT does not preclude Barancasia from invoking necessity. Nothing prevents 

Barancasia from invoking necessity under customary law. Exclusion of this fundamental 

defense would have to be explicitly provided for in the BIT or unequivocally derive from the 

purpose and object of the treaty.150 There is no provision in the BIT to that effect. To the 

contrary, Article 11 BIT provides for another ground for invoking necessity, thus confirming 

necessity as a possible ground for exemption. 
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133. Barancasia has not contributed to the solar crisis. The State is precluded from invoking 

necessity if it has contributed to the state of necessity. As reported by ICL the contribution must 

be “sufficiently substantial and not merely incidental or peripheral”.151  

134. First, solar bubble was created due to the ground-breaking technology which – as Vasiuki 

conceded – dramatically reduced the costs of solar panels. Technological advances are beyond 

Barancasia’s control. It could have not been foreseen at the time of establishment of FIT system 

that technology breakthrough would occur. 

135. Second, Barancasia’s renewable energy system was established on the basis of EU law and its 

policies. Directive 2009/28/EC on the promotion of the use of energy from renewable sources152 

(“Directive”) set specific targets of renewable energy for EU members. Under LRE, FIT are to 

be provided until the share of electricity generated from renewable energy sources amounts to 

no less than 20% as compared to gross consumption of electricity. Barancasia merely 

implemented EU law. 

136. Conclusion. Barancasia did not contribute to solar crisis. 
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PART FOUR – ARGUMENTS ON REMEDIES 

137. Vasiuki seeks redress of its alleged losses: 

 by repealing the amendment to Article 4 LRE153, or 

 by continuing to pay Vasiuki the €0.44 feed-in tariff for 12 years154, or alternatively 

 by paying monetary compensation which ‘approximately’ totals €2.1 million.155 

138. Thus, primary claim advanced by Vasiuki is specific performance, most preferably by ordering 

Barancasia to repeal the amendment to Article 4 LRE. Award of damages is Vasiuki’s 

subsidiary claim. However, only monetary compensation may be awarded to redress any 

alleged losses of Vasiuki. 

139. Restitutio in integrum, as requested by Vasiuki, is the remedy which application in the 

investment arbitration is almost inexistent. Tribunal in Occidental noted that 

[it] is not aware of any case where an ICSID tribunal has granted the kind of specific 

performance against a State that the Claimants seek in the present arbitration.156 

The same difficulty will be encountered by this Tribunal. It is not without a good reason, 

because compensation is the primary and prevalent remedy in the investment arbitration.157 

140. This section of Memorial will be divided as follows: 

I. The Tribunal Does Not Have Authority to Order Specific Performance 

II. Damages Requested by Vasiuki Are Ill-founded and Massively Exaggerated 
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31 

 

I. THE TRIBUNAL DOES NOT HAVE AUTHORITY TO ORDER SPECIFIC 

PERFORMANCE  

141. The Tribunal lacks authority to order to continue to pay €0.44 FIT. Vaiuki sought to order 

Barancasia to ‘continue to pay Vasiuki the €0.44 FIT for 12 years’.158 This claim is groundless. 

That is because currently Barancasia has no obligation to pay Vasiuki €0.44 FIT for period of 

12 years. Barancasia has an obligation to pay €0.15 FIT. This obligation originates from LRE 

and Regulation, provisions invoked by Vasiuki in this proceeding. 

142. Amendment to Article 4 LRE. Ordering Barancasia to amend Article 4 LRE fells beyond the 

scope of Tribunal’s authority because of 

 The Tribunal’s authority to order specific performance is limited to contracts 

 Order of specific performance would infringe Barancasia’s sovereignty 

 Legally impossibility 

 Disproportionate burden to Barancasia 

143. Award of specific performance is limited to contracts. Under applicable procedural law – 

London Court of International Arbitration Rules (“LCIA Rules”) – remedy of specific performance 

is limited to agreements. Pursuant to Article 22.1 (VII), tribunal is entitled to order ‘specific 

performance of any agreement’ [emphasis added]. If arbitral tribunals were given power to order 

specific performance of any kind, there would be no reason for using phrase ‘agreement’. This 

reference must be taken as exclusion of remedy of specific performance with regard to obligations 

stemming from any other sources than contractual one.  

144. Similarly, in practice of arbitral tribunals contracts specific performance is also limited to 

contracts. In few exceptional cases, such as Rainbow Warrior or Topco, where specific 

performance has been awarded against the state, tribunals ordered to perform contracts. In this 

case, Barancasia was not bound by any contract concluded with Vasiuki. Since Vasiuki seeks 

redress for altering the legislation (Article 4 LRE),159 this Tribunal is not faced with a similar 

issue. This is because ordering performance of a contract effective only inter partes must be 

distinguished from ordering State to alter its legislation effective erga omnes.  Therefore, these 

two measures incomparably affect State’s sovereignty. 

145. Order of specific performance would infringe Barancasia’s sovereignty. Specific 

performance cannot be ordered in this case because of Article 35 ILC. This provision forbids 
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award of specific performance in case of legal impossibility. The request of Vasiuki is simply 

to order Barancasia, an independent and sovereign State, to change its own legislation. This 

request goes far beyond the power of any tribunal. Tribunals cannot compel sovereign State to 

adopt specific legislation. Independence from interference of external, outsider body – is the 

very substance of State’s sovereignty under international law.160 As the tribunal found in 

Occidental  

[i]t is well established that where a State has, in the exercise of its sovereign powers, put an 

end to a contract or a license, or any other foreign investor’s entitlement, specific 

performance must be deemed legally impossible.
161

  

146. In LG&E, which similarly to the present case concerned guarantees of the tariff regime, tribunal 

noted that since Argentina did not decide, on its own, to restore its previous statutory 

framework, the only remedy available must be compensation.162 In the absence of the express 

declaration of Argentina tribunal observed that 

[t]he judicial restitution required in this case would imply modification of the current legal 

situation by annulling or enacting legislative and administrative measures that make over the 

effect of the legislation in breach. The Tribunal cannot compel Argentina to do so without a 

sentiment of undue interference with its sovereignty.163 

147. Given similarity of the factual scenario underlying LG&E Eneregy Corp. and the present case, 

Barancasia respectfully requests the Tribunal to adopt the same logic in solving the issue of the 

remedy sought by Vasiuki. Accordingly, having due regard to Barancasia’s sovereignty, it is 

solely within Respondent’s discretion to choose between the remedy of specific performance 

and monetary compensation.  

148. Conclusion. Vasiuki’s request to order remedy of specific performance must fail for its legal 

impossibility. 

149. Disproportionate burden to Barancasia. Assuming that interference with State’s sovereignty 

is legally possible, it would nonetheless pose excessive burden on Barancasia. Imposing 

obligation to enact specific legislative instrument would cause various difficulties which 

outweigh any benefits for arising from this process for Vasiuki. 

150. First, to change Article 4 LRE would require a costly and time consuming legislative procedure 

with its all necessary stages. Second, adoption of LRE was the direct result of unsustainability 

of the subsidy scheme which in current shape was a serious danger for financial stability of 
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Barancasia. Restoration of the scheme would have fatal financial consequences for stability of 

the whole state. 

151. Therefore, costs resulting from ordering specific performance would be absolutely 

disproportionate to the value of the losses of Vasiuki. As stated by the Occidental tribunal: 

To impose on a sovereign State reinstatement of a foreign investor in its concession, after a 

nationalization or termination of a concession license or contract by the State, would 

constitute a reparation disproportional to its interference with the sovereignty of the State 

when compared to monetary compensation.
164

 [emphasis added] 

152. It is excessively disproportionate to order sovereign State which specific laws, applicable to 

millions of citizens, should be adopted in order to restore the financial situation of one investor.  

Monetary compensation is undoubtedly sufficient method of redressing any alleged damages 

of Vasiuki and there is no need to resort to the remedy of such significant burden to Barancasia. 

153. Conclusion. If any remedy is to be ordered against Barancasia, it should be monetary 

compensation, not specific performance.  
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II. DAMAGES REQUESTED BY VASIUKI ARE ILL-FOUNDED AND 

MASSIVELY EXAGGERATED 

154. This part of Memorial will be divided as follows: 

A. Introduction to Damages 

B. Standard of Reparation 

C. Vasiuki Failed to Prove Its Losses Were Caused by Barancasia 

D. Vasiuki Is Not Entitled To Recover Highly Speculative Lost Profits 

E. Cash Flows Should Be Discounted at the Cost of Equity 

F. Inaccuracies in Vasiuki’s Calculation of Lost Profits Inflate the Amount of 

Compensation Due 

A. Introduction to Damages 

155. Contrary to the impression Vasiuki is trying to create, it is not a vulnerable victim of 

Barancasia’s policy on renewable energy. Rather, Vasiuki is an inventive entrepreneur, who 

turns every event, even appearing adverse at first glance, into opportunity and tries to squeeze 

it like a lemon. 

156. This time is no different. Vasiuki claims compensation in the amount of approximately €2.1 

mln, as calculated by Professor Kovič. Given that Vasiuki’s average annual profit totals 

€50 282165, it is – putting it mildly – a considerable cash injection. Vasiuki produced a report 

replete with errors and airy speculations and uses it to demand an equivalent of its 40-years 

profit. 

157. Vasiuki's calculations are indeed a puzzling riddle, which is hardly to be solved. The following 

table aims at making the impossible slightly more attainable – it attempts to put Vasiuki’s 

claims in order. 
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Head of damage Investment 
Alleged cause of 

damage 
Claim 

1st  Alfa Denial of license 
€ 120 621 

 lost profits 

2nd  Beta Reduction of FIT 
€ 123 261 

lost profits 

3rd  

12 Projects Reduction of FIT 

€ 690 056 

investment costs if not 

completed 

4th  
€ 1 427 500 

lost profits if completed 

5th  Alleged Projects Reduction of FIT 
€ 765 835 

lost profits 

 

158. At the outset it must be noted that claims under 3rd and 5th heads are prima facie groundless. 

159. First, under the 3rd head of damage, Vasiuki claims compensation for investment costs in regard 

to 12 Projects. The very basis of this claim is the assumption that these projects will never be 

completed.166 However, it is this Tribunal’s finding that Vasiuki is continuing with its plans 

regarding 12 Projects.167 Vasiuki claims compensation for ‘wasted investment’168 that is simply 

not wasted. Thus, it could be no more evident that Vasiuki is not entitled to any damages under 

this head.  

160. Second, under the 5th head of damage Vasiuki seeks compensation for lost profits in regard to 

Alleged Projects existing nowhere but in the local manager’s statement.169 It was already 

demonstrated that Alleged Projects are not an investment under Article 1 BIT.170 The non-

existent non-investment does not enjoy BIT’s protection. Again, it is evident that Vasiuki is not 

entitled to any damages under this head. 
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161. This alone renders any further analysis of these two claims futile. However, out of procedural 

prudence, these two claims will be further discussed in the following part of the Memorial. 

Their analysis will proceed on the assumptions that first, 12 Projects are abandoned by Vasiuki 

and second, that Alleged Projects constitute investment under the BIT. 

B. Standard of Reparation 

162. Barancasia does not contest that full compensation standard, established in Chorzów Factory171 

and provided for in Article 31(1) ILC Articles, is the proper standard of reparation for 

internationally wrongful acts. 

C. Vasiuki’s Failed to Prove Its Losses Were Caused by Barancasia 

163. Vasiuki bears burden of proving causal link between its losses and Barancasia’s conduct. 

The key element of every claim for compensation is causation.172 Compensation may be 

awarded only for losses ‘attributable [to the wrongful act] as a proximate cause’173 [emphasis 

added]. In other words, to meet the requirement of causation the loss must be sufficiently linked 

to the wrongful act and must not be too indirect or remote.174  

164. International tribunals recognized lack of sufficient causal link, among others, when the 

investment had already failed by the time of the breach175, when the investment had failed due 

to the factor unrelated to the breach176 or when the investor claims compensation for ‘what it 

might have done’.177 [emphasis added] 

165. Claims under the 1st and the 3rd head of damage lack the element of causation. 

166. Lack of causal link in regard to Alfa. From the very beginning Alfa was being hampered by 

a number of plagues – defects in installation, delays, poor capacity and huge budget overruns.178 

Alfa was operating at a heavy loss179 – its average annual return rate, even before the project 

was denied €0,44/kWh FIT, was all of –51%. Consequently, at the time of Barancasia’s alleged 
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breach, it was already clear that Alfa was a complete failure. Vasiuki itself admits that in early 

2010 ‘there appeared to be no future for the Alfa project’.180 

167. With respect to Alfa, Vasiuki has indeed suffered a great loss. All projected revenues are lost 

and investment costs are sunk. Yet this loss is not attributable to any of Barancasia’s actions, 

simply because the effect can never come before the cause. 

168. Lack of causal link in regard to 12 Projects. Vasiuki pursues two alternative claims in regard 

to 12 Projects. The first alternative, namely the claim for investment costs, presupposes that the 

project will never be completed.181 Yet, the reduction of FIT in no way precluded Vasiuki from 

developing 12 Projects. Quite to the contrary, the project could have perfectly be completed 

and operated at 8% average annual return rate.182 Yet for Vasiuki 8% return rate was too little 

to be bothered. That is why it decided to abandon the project in the first place. It was Vasiuki’s 

profit-driven decision that was the actual and proximate cause of its own loss. To award Vasiuki 

compensation for investment cost would defy one of the most fundamental legal principles that 

to one who is willing no harm is done.  

169. Conclusion. Vasiuki is not entitled to damages under the 1st and the 3rd head of damages, 

because it failed to prove those claims meet the requirement of causality. 

D. Vasiuki Is Not Entitled to Recover Highly Speculative Lost Profits 

170. No compensation can be awarded for lost profits, when the investor fails to prove that such 

profits would have accrued if it was not for the wrongful conduct.183 In other words, the investor 

is entitled to no compensation for lost profits, unless he proves those profits are not speculative. 

SD Meyers tribunal noted: 

[A] claimant who has succeeded on liability must establish the quantum of his claims to the 

relevant standard of proof; and, to be awarded, the sums in question must be neither 

speculative nor too remote.
184

 [emphasis added] 

171. This principle is followed by other international tribunals. In Aucoven the tribunal rejected the 

claim for future lost profits because it was too speculative. It explained that the claim ‘[did] not 

rest on sufficiently certain economic projections and thus appear[ed] speculative’.185 In Levitt 
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tribunal found the lost profits claim to be highly speculative on the basis that the investment 

had only reached a very early stage.186 Consequently, it rejected the claim. 

172. Under the 1st, the 4th and the 5th head of damage Vasiuki claims compensation for profits too 

speculative.  

173. Alfa’s capacity is an airy speculation. A paramount factor affecting projects profitability is 

its capacity. Professor Kovič assumed that Alfa’s capacity in 2009 was 12,1% and that it has 

been increasing thereafter by 2,2 percentage points per year.187 First problem with that 

assumption is that in 2009 Alfa could not have any capacity at all, as it became operational not 

until 1 January 2010.188 Secondly, idea of steady, yearly increase in capacity derived from the 

mere fact that Alfa’s capacity in 2011 was by 2,2 percentage points higher than in 2010.189 Non-

recurrent change cannot be a sign of a fixed tendency. Thus, it cannot be a basis of capacity 

forecast for next 12 years. 

174. Moreover, Vasiuki itself discredited Professor Kovič’s allegations that problems with Alfa had 

been resolved and that the project’s capacity was on the rise. A few months after Kovič’s report 

had been drafted, Vasiuki conceded that ‘the project was operating at a heavy loss due to defects 

in the installation, delays and huge budget overruns’.190 Alfa’s chances for success were so slim, 

that Vasiuki admitted that ‘there appeared to be no future for Alfa’.191 

175. The facts in the present case do not prove that Alfa will improve its capacity. Quite the contrary, 

the project’s up to now performance implies that its days are numbered. In consequence, Alfa 

lacks a predictable revenue stream. 

176. With high probability 12 Projects will not become operational as scheduled. Calculation 

of lost profits in regard to 12 Projects is based merely on Vasiuki’s projections as to when, if at 

all, that project will be completed.192 The Tribunal should not give weight to these projections, 

as Vasiuki itself demonstrated that it is not able to forecast its projects’ performance.193 In no 

way can it be established whether 12 Projects will be completed, when this would take place 

and whether they will provide a predictable revenue stream. 
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177. The fact that while developing Alfa Vasiuki exceeded the estimated costs by more than 50% 

proves that Vasiuki is not even able to control the construction costs.194 The fact that Alfa was 

completed untimely proves that Vasiuki is not even able to adhere to its own schedules.195 The 

fact that Alfa operated at only 12,1% capacity instead of projected 21% proves that Vasiuki is 

not even able to approach its initial targets.196 It is very likely that the same difficulties will 

impair 12 Projects. This project is to be launched using the new technology developed in 

2011.197 Vasiuki has no experience with that technology. The ‘tremendous know-how acquired 

by Vasiuki during the Alfa project’198 will therefore be of little use when developing the 12 

Projects. 12 Projects will be an experimental project, just like Alfa was.199 It is therefore nearly 

certain that this project will also be plagued by unpredictable construction problems, delays and 

overruns. 

178. Alleged Projects were nothing more than a mere possibility for Vasiuki. Under the 5th head 

of damage Vasiuki claims damages for lost profits in regard to Alleged Projects. The sole 

evidence supporting their claim is witness statement of Vasiuki’s local manager who believed 

that this was Vasiuki’s aspiration in a long-term perspective.200  

179. Similar lost profits claim was being pursued by investors in Micula. The claimants asserted that 

due to Romania’s actions they were unable to implement their ‘Incremental Investments’,201 

which were part of their ‘integrated business model’.202 As a result they claimed to be entitled 

to damages for lost cash flows they expected to receive from that project. Evidence in support 

of that claim included oral testimonies of Micula brothers – claimants, Mr. Halbac – claimants’ 

representative and Professors Lessard – claimants’ expert. 

180. The Micula tribunal assessed the evidence presented as follows:  

With respect to their alleged intention to build these facilities, the Claimants rely heavily on 

witness testimony. In fact, other than offers and quotes provided by third party suppliers, 

there is surprisingly little contemporaneous evidence of advance planning predating the 

revocation. There is not a single business plan, feasibility study, internal memo or budget 

documenting the Claimants’ intention to build these facilities. The construction of these 

plants thus seems to have been a desirable possibility for the Claimants, which they 
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investigated with third party suppliers, but which never materialized into concrete plans.203 

[emphasis added] 

It is because of those alleged intentions that never materialized into concrete plans that tribunal 

rejected all lost profits claims related to Incremental Investments. 

181. Profits claimed by Vasiuki are even more speculative than the ones claimed by Micula brothers 

and their companies. In Micula, the facilities in question did not exists in a ‘complete, revenue-

generating form’204, whereas in present case, they do not exists at all. In Micula, there were 

‘surprisingly little contemporaneous evidence of advance planning’,205 whereas in the present 

case there is no such evidence at all. 

182. Vasiuki did not prove with any degree of certainty, not to mention a sufficient one, that it would 

launch Alleged Projects. Further, it did not prove the quantum of its loss in connection with 

these projects. Professor Kovič arbitrarily stated the net cash flows to equity, without explaining 

how had he calculated them and what assumptions had he made.206 All lost profits claims related 

to Alleged Projects are unsupported and should be rejected. 

183. Conclusion. Vasiuki is not entitled to damages under the 1st, the 4th and the 5th head of damage, 

because the profits in question are too speculative. 

E. Cash flows Should Be Discount at the Cost of Equity 

184. It is a common knowledge that a dollar today is worth more than a dollar tomorrow. Thus, to 

avoid overcompensation, lost profits, for which Vasiuki seeks compensation, need to be 

discounted.207 

185. Professor Kovič has indeed discounted future cash flows to equity,208 but he used a wrong 

discount rate – weighted average cost of capital of 8%. A correct calculation should employ the 

cost of equity of 12%. 

186. A search for proper discount rate should start with the question: what cash flows should be 

discounted – cash flows to equity or cash flows to firm? Free Cash Flows to Equity (“FCFE”) 

are the cash flows available to the firm’s common shareholders, whereas Free Cash Flows to 

Firm (“FCFF”) are the cash flows available to all the providers of capital, including lenders, 
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bondholders, etc. FCFE should be discounted at cost of equity, whereas FCFF at weighted 

average cost of capital.209 

187. In present case, lost profits for which damages are allegedly due are lost profits of Vasiuki. 

Vasiuki’s profits is the amount of money available to its shareholders as a dividend. From 

Vasiuki’s perspective, cash flows available to its stakeholder, namely the bank that lent money 

for Vasiuki’s investments210, are costs, not profits. Therefore, the correct calculation would 

discount FCFE  at the cost of equity of 12%.211 

F. Inaccuracies in Vasiuki’s Calculation of Lost Profits Inflate the Amount of 

Compensation Due 

188. At the outset it must be noted that under 1st, 3rd, 4th and 5th head of damage Vasiuki is not entitled 

to any damages because the claim lacks causation, lost profits are too speculative or both. The 

following calculations do not constitute a concession on part of Barancasia. They are only 

addressed out of procedural prudence.  

189. Vasiuki’s calculation of lost profits is replete with inaccuracies and errors. Quite coincidentally, 

all of these defects exaggerate the amount of compensation due to Vasiuki. 

190. Mistake concerning Alfa’s capacity. Professor Kovič assumed that Alfa’s capacity in 2009 

was 12,1% and it has been increasing thereafter by 2,2 percentage points per year.212 However, 

in 2009 Alfa was not even operational.213 It reached capacity of 12,1% not until 2010214 and 

only then Alfa’s capacity could start increasing. This means that in the period between 2010 

and 2014 Professor Kovič overestimated Alfa’s capacity by 11 percentage points in total. 

191. Vasiuki’s claims are excessive. Compensation for lost profits in relation to Alfa would be due 

for the 12-years license period – from 25 August 2010, when license should have been 

granted,215 until 24 August 2022 when the license would expire. Instead, Vasiuki seeks damages 

for lost profits for almost 14 years – from 1 July 2010 to the end of 2023.216 
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192. Claim for lost profits in regard to Beta is similarly excessive. The license granted for Beta is to 

expire on 24 August 2022. The claim should not exceed that date. Yet again Vasiuki seeks 

damages for the period until the end of 2023.217 

193. Vasiuki’s wasted investment is not wasted. Vasiuki claims compensation for all expenditures 

it incurred for development of 12 Projects. Yet, as far as land plots and photovoltaic panels are 

concerned, there is no damage for which Vasiuki should be compensated.218 First, Vasiuki still 

owns land. This land is not only valuable asset, but its price is now 10% higher than when it 

was bought.219 Second, Vasiuki also still own photovoltaic panels, which are also of significant 

value. They can be used for another photovoltaic project or some other produce of photovoltaic 

energy.220 

194. Vasiuki claims its power plants could produce profits before they even came into being. 

Vasiuki seeks compensation for lost profits in regard to 12 Projects. The Tribunal can only rely 

on Vasiuki’s dubious projection in that regard since it is the only evidence in the record. 

According to that projection, 3 out of 12 these plants were supposed to become operational in 

2012, another 6 – in 2013 and remaining 3 – in 2014.221 The question is how could 3 power 

plants operate and produce electricity in 2012, when the absolutely necessary equipment was 

shipped to Vasiuki not until 31 January 2013.222 The answer is they could not.  

195. That being said, Vasiuki’s projections should be corrected in the following way. Vasiuki has 

obtained the license for 12 Power Plant on 1 July 2012.223 Within next 6 months it projected to 

rise 3 plants.224 Therefore, it must take 2 months to complete 1 power plant. Construction of 12 

Projects must have started not earlier than on 31 January 2013 when the equipment was shipped. 

Consequently, it is not possible that Vasiuki completed more than 5 power plants in 2013, 

subsequent 6 – in 2014 and remaining 1 – in 2015. 

196. Professor Kovič used wrong discount rate. The proper discount rate at which cash flows to 

equity should be discounted is 12%, instead of 8% used by Professor Kovič.225 This mistake 

pertains equally to Alfa, Beta, 12 Projects and Alleged Projects. 
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197. Conclusion. Vasiuki is not entitled to any damages under 1st, 3rd, 4th and 5th head of damage. 

Even if this Tribunal finds Vasiuki is entitled to damages under all 5 heads of damage, the 

damages would be no more than: 

Head of 

damage 
Investment Mistakes corrected Quantum of loss 

1st  Alfa 

 Faulty assumption on 

capacity 

 Excessive period of time 

 Discount rate 

€ 96.444 

2nd  Beta 
 Excessive period of time 

 Discount rate 
€ 97.346 

3rd  

12 Projects 

 Value of land 

 Value of photovoltaic panels 

€ 36.100 

investment costs 

if not completed 

4th  

 Faulty projection on 

existence of power plants 

 Discount rate 

€ 1.179.353 

5th  Alleged Projects  Discount rate € 484.728 
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PART FIVE – RELIEF REQUESTED 

198. For the reasons set out above, Barancasia respectfully requests this Tribunal: 

1. Find it has no jurisdiction to decide this case. 

2. Alternatively, find that Barancasia has not violated the protections of the BIT. 

3. Alternatively, deny Vasiuki’s request for specific performance.  

4. Alternatively, find that Vasiuki’s calculations for damages are ill-supported and based 

on false and incorrect legal and factual assumptions and that Vasiuki is entitled to 

damages of no more than € 97.346.  

 


