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STATEMENT OF FACTS 

1. This is a text-book case of investor greed sought to be vindicated in an investment 

arbitration.  At every moment in which investment decisions were made, 

CLAIMANT was fully aware that the relevant BIT had been abrogated yet chose 

deliberately to invest because it was “banking” on a huge windfall product of by-

then obsolete regulatory regime put in place when technology was much less 

developed.  In the end, RESPONDENT took steps to bring its regulatory regime up-to-

date, securing for CLAIMANT a rate of return entirely consistent with historical 

expectations. Entirely aside from the absence of jurisdiction, there has been no 

breach of any standard of conduct that may be vindicated in these proceedings. 

RESPONDENT behaved sensibly and fairly; it simply did not and could not allow its 

regulatory regime to be rendered obsolete in light of technical progress in the 

relevant industry.                  

2. On May 1, 2004, RESPONDENT and Cogitatia acceded the EU.
1
 This required the 

termination of Intra-EU BITs, including the BIT on which the claims here are 

grounded
2
, which had been concluded on December 31, 1998.

3
  

3. Consequently, by the end of 2006, RESPONDENT issued a formal resolution on the 

measures for the termination of all its Intra-EU BITs, including the BIT at issue 

here.
4
 It notified Cogitatia on June 27, 2007 of its intention immediately to 

terminate the BC-BIT.
5
, which notification was acknowledged by Cogitatia’s 

Minister of Foreign Affairs on September, 2007.
6
 Believing that the BC-BIT had 

thus been terminated, RESPONDENT removed it from the list of valid BITs posted on 

RESPONDENT’s Ministry of Finance’s website.
7
  No communication from Cogitatia 

was ever received challenging the termination.
8
 CLAIMANT’s first investment in 

                                                 
1
 Problem p.19,¶5. 

2
 Problem p.19,¶6. 

3
 Problem p.19,¶1. 

4
 Problem p.19,¶6. 

5
 Problem p.20,¶9. 

6
 Problem p.20,¶10. 

7
 Problem p.20,¶11. 

8
 Problem p.21,¶24. 



2 

 

RESPONDENT’s territory followed by no fewer than six months the preceding public 

and open exchange of correspondence between the two governments, when in May, 

2009 it purchased land plots in RESPONDENT’s territory and decided to launch its 

experimental project Alfa, which became operational in January,2010. 
9
  

4. To comply with the EU’s objectives and obligations within the RE 

sector, RESPONDENT adopted the LRE in May, 2010, plainly after project Alfa was 

operational.
10

  The LRE provided a generous regulatory framework to promote the 

development of RE technology, the diversification of energy supply and the 

protection of the environment.
11

 The LRE granted to licensed RE providers a 

generous feed-in tariff.
12

   

5. RESPONDENT granted the LRE feed-in tariff to new projects only.
13

 No project 

predating the enactment of the LRE was granted a license to operate under the feed-

in tariff, and CLAIMANT was certainly not “discriminated” in that regard
14

 when its 

improvident request for a feed-in tariff for Alfa – a pre-existing project -- was 

denied on August 25, 2010.
15

 However, simultaneously with that 

rejection, RESPONDENT granted a license with a guaranteed feed-in tariff for the 

Beta project,
16

 a new stage of CLAIMANT’s investment. In November, 2010 the 

Barancasian Foreign Ministry explained publicly that it had informally and 

repeatedly contacted the Ministry of Foreign Affairs of Cogitatia to confirm the 

termination of the BC-BIT but had received no official reply. 

6. Technology changed dramatically in 2011, which caused a spectacular decrease in 

the costs of producing solar panels and thus ballooned the profitability of 

investments under a 0.44 EUR/kWh tariff originally set in the LRE when the old 

technology was prevalent.
 17

 Seizing to capitalize on this windfall, CLAIMANT 

                                                 
9
 Problem p.20,¶12. 

10
 Problem p.20,¶14. 

11
 Problem p.20,¶14. 

12
 Problem p.31. 

13
 Problem p.22,¶22. 

14
 Problem p.22,¶22. 

15
 Problem p.22,¶22. 

16
 Problem p.22,¶23. 

17
 Problem p.22,¶25. 
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elected by the end of 2011 to launch a dozen new photovoltaic projects and 

borrowed to purchase land and solar panels. As early as the beginning of 2012, 

Barancasian officials admitted that the guaranteed profits under the old tariff 

amounted to an unfair windfall – vastly exceeding the expected 8% rate of return 

contemplated originally in the LRE – and that the RE support scheme under the old 

tariff was unsustainable. 

7. RESPONDENT promptly held hearings before the Barancasian Parlamentary Energy 

Committee at which stakeholders of a significant share of the local market of 

renewables were invited to present their views and testimony.
18

 RESPONDENT 

concluded it had no choice but to change the regulatory framework. On May 5, 

2012, RESPONDENT’s Prime Minister publicly opined that all intra EU BITs, 

including the BC-BIT, had been successfully terminated. By June, 2012, massive 

teacher strikes demanding increase in funding and salaries rocked the country and 

put an additional strain on already scarce resources. By January 3, 2013, the 

Barancasian Parliament amended the LRE allowing for a review of the feed-in 

tariffs.
19

  Accordingly, during January, 2013, the BEA announced that the new 

feed-in tariff taking account of the dramatic shift in technological costs would 

henceforth be 0.15 EUR/kWh, retroactive only to January 1, 2013, not to the almost 

two years during which RE operators had enjoyed the financial windfall of the 

technology developed back in 2011. However, the new tariffs preserved the 8% 

return for operators, which underlay the tariff levels that had been authorized when 

the technology was much more costly before 2011. Equipment for CLAIMANT’S last 

twelve projects was shipped only on January 31, 2013, after the new tariffs had 

been publicly announced.  

  

                                                 
18

 Problem p.23,¶34. 

19
 Problem p.23,¶34. 
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SUMMARY OF ARGUMENTS 

8. JURISDICTION: Wholly aside from the absence of any breach of legal 

expectations (a subject addressed in the §), RESPONDENT objects to the jurisdiction 

of this Tribunal. CLAIMANT’s claims are brought through an abuse of process 

consisting in the vesting of these claims in a “Claim of convenience”, with the sole 

purpose of obtaining jurisdiction through the manipulation of a system no longer 

available as the treaty CLAIMANT is trying to enforce, is no longer in force due to 

the accession to the UE (¶…) 

9. Although this first objection is sufficient to put an end to the entire proceedings, 

RESPONDENT respectfully an additional objections point in the same direction. Its 

second objection demonstrates that CLAIMANT has not made an investment for the 

purpose of the BC-BIT and International Law that disqualifies the claim here; as it 

does not comply with the ratione materiae requisites of the old treaty. By trying to 

seek jurisdiction before this forum, CLAIMANT is jeopardizing over 50 years of a 

communal spirit of union in Europe, going against the will of its MSs and just 

trying to make RESPONDENT pay the piper of its own failures. 

10. MERITS OF THE CLAIM. If this Tribunal finds that it has jurisdiction and is to 

rule on the merits of the case, the RESPONDENT submits that no breach over the FET 

standard ever happened; RESPONDENT’s decision to deny a licence to Alfa was not 

arbitrary; it was well within its regulatory powers and was done in accordance with 

the current legal framework. In this sense, CLAIMANT’s legitimate expectations 

must be grounded in the legal framework as it stood at the time when CLAIMANT 

acquired the investment. Furthermore, RESPONDENT’s actions comply with 

supranational economic and renewable energy objectives. All that RESPONDENT had 

ever done was to act in response of to its EU obligations and to avoid illegal state 

aid. In this regard, this Tribunal cannot order how RESPONDENT should conduct its 

own internal policy. Therefore, RESPONDENT requests the Tribunal to dismiss 

CLAIMANT’s submissions on the merits of the case. 

11. DAMAGES: In the event the Tribunal decides that the RESPONDENT has indeed 

breached its treaty obligations, RESPONDENT submits that CLAIMANT’s calculation 

of damages is biased and untrue. CLAIMANT is trying to make RESPONDENT cover 

its bad business decision relating to Alfa as well as trying to deceive this Tribunal 
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by presenting inaccurate data about Beta. Additionally, CLAIMANT is trying to take 

advantage from this Tribunal and to make RESPONDENT pay for a profitable 

investment in land, photovoltaic panels and equipment. Finally CLAIMANT is 

absurdly arguing that RESPONDENT should pay for 12 not even paned projects 

because their license were granted under the current tariff and no under the one they 

wanted. 
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PART ONE: JURISDICTION 

12. This tribunal has no jurisdiction here because: I) The BC-BIT is not in force and II) 

in any event, CLAIMANT did not comply with the threshold requirements to trigger 

this Tribunals’ jurisdiction. 

THE TRIBUNAL HAS NO JURISDICTION OVER THE PRESENT DISPUTE 

I.- THE BC-BIT IS NOT IN FORCE 

A) The BC-BIT is not in force due to the parties’ accession to the EU. 

13. The accession of the signatory parties to the EU in May of 2004 terminated BC-BIT 

due to the incompatibilities between the BIT and EU legislation.   

14. By acceding to the EU, Cogitatia and RESPONDENT became members of a system 

that is at odds
20

 with the BC-BIT.  Therefore, since EU law and the BC-BIT are in a 

collision course, the latter treaty shall prevail.  

15. According to Article 59 of VCLT, when a later treaty with the same subject matter 

is signed by all contracting parties, the later one shall prevail and the former will be 

terminated due to the lex posteriori derogat lex priori principle.    

16. In other words, as the commentaries of the VCLT explain that when the latter treaty 

is so far incompatible with the earlier treaty, it must be considered that the parties 

intended to abrogate it.
21

 Furthermore, “where [as here] the parties to the two 

treaties are identical there can be no doubt that in concluding the second treaty 

they are competent to abrogate the early one.” 
22

 

17. Judge Anzilotti in the Electricity Company of Sofia and Bulgaria case stated as 

follows:  

"…it is generally agreed that, beside express abrogation, there is also 

tacit abrogation resulting from the fact that the new provisions are 

incompatible with the previous provisions, or that the whole matter 

                                                 
20

 REINISCH,p.136 

21
 VCLT ARTICLES,p.252.  

22
 Id.p21. 
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which formed the subject of these latter is henceforward governed by 

the new provisions.”
23

 

18. In the present case, both Contracting Parties of the BC-BIT entered the EU with the 

enlargement process at the same time, fulfilling with what was stated in the 

commentaries.  

19. In summary, the TFEU, which is the later treaty, also offers protection to investors 

made in the territory of MSs, so it must prevail over the intra-EU BITs, including 

the BC-BIT. 

B) The BC-BIT is also incompatible with the EU principles. 

20. It is also relevant to notice that the inconsistency between both treaties covers not 

only singular provisions but also incompatibilities with binding principles of the 

EU. 

21. Moreover, the preamble of TFEU confirms that it pursues the removal of existing 

obstacles, and call for concerned actions in order to guarantee a steady expansion, 

balanced trade and competition, by reducing the differences and desiring to 

contribute to common commercial policy.
24 

 

22. In the case Watson&Belman, the ECJ considered the preamble for a better 

interpretation of a directive in a dispute regarding the free movement of workers 

and the incompatibility of provisions with EU law.
25 

In another case, the ECJ 

reaffirmed the use of the preamble as an important element for interpretation in 

Marleasing, where it recognised that the preamble is a relevant source for 

interpreting the objectives and the meaning of individual provisions of a treaty.
26

 

23. Interpreting in bona fide
27

 the provisions and aims of the EU, an essential collision 

arises with the whole system contained in the BC-BIT, as it will be explained 

below. 

                                                 
23

 Electricity Company Dissenting. p.92  

24
 TFEU, Preamble. 

25
 Watson&Belmann,¶15 

26
 Marleasing,¶12. 

27
 VCLT.Article,31 
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24. The EU law system seeks for the promotion of a more equal environment, based on 

principles of parity between MSs. 

25. All MSs are equal, as to protections and conditions under EU law. Discrimination 

between MSs based on nationality is barred in Article 18 of the TFEU, as in any 

other aspect or matter regulated in it.
28

 The non-discrimination principle is therefore 

considered as a corollary of Community Law and international law.
29

 

26. Accordingly, the Commission also strongly opposes intra-EU BITs, aiming to 

avoid the discrimination between EU citizens and the violation of the fundamental 

EU principle of non-discrimination.
30

 BITs, by their very nature, “discriminate” 

between investors of signatory states and other investors, including those who 

would otherwise be protected by EU law.  BITs therefore are inimical to the non-

discrimination principle reflected in the EU system.      

27. In this scenario, the BC-BIT maintains an outdated approach discriminating against 

other national of MSs. Under the whole system of EU law, such discrimination 

cannot be accepted. 

28. The integration process in Europe is so significant that it makes a whole common 

atmosphere where MSs and its citizens must have the same conditions and be 

granted the same opportunities. It is clear that is not only a treaty granting rights 

and obligations between its contracting parties,
31

 but also a whole process regulated 

by its own principles. 

29. For example, the BC-BIT grants nationals of its parties a dispute settlement 

mechanism that is not available for other nationals of MSs not party to this BC-

BIT. This leads to discrimination
32

 between MSs and therefore goes against the 

specific provision and the whole aim of Community Law. 

                                                 
28

 TFEU, Article,19,36,45,65. 

29
 GOSIS p.92.   

30
 WEISS&STEINER, pp.355-374.  

31
 NOLLKAEMPER&BETLEM, p.572. 

32
 REINISCH, p.150. 
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C) The EU is a superlative system of law. 

30. Under principles such as “supremacy” and “primacy”
33

 the inconsistency must 

clearly lead to “disapplication”
34

 of the treaty incompatible with EU law. The 

interpretation of the BC-BIT under the new scenario of EU law, carves the 

possibility of acceding to an arbitral tribunal under Article 8 because it would lead 

to breach the EU judicial system.  

31. Indeed that’s what the EC intended in making observations for the dispute in 

Eureko, by establishing that:  

“The arguments in favour of maintaining an investor-State arbitration 

mechanism for intra-EU BITs are not persuasive from an internal EU 

law perspective” 
35

    

32. Since Article 8 of the BC-BIT is incompatible with Article 267 of the TFEU, which 

grants jurisdiction to the ECJ concerning the interpretation of treaties, this arbitral 

Tribunal has no jurisdiction and hence, the present dispute should be directed to the 

local tribunals of RESPONDENT.  

33. Thus, local tribunals allow overall protection and also the possibility that such 

resolution may be reviewed by the ECJ in accordance with Community Law. 

34. CLAIMANT is ignoring EU regulations and trying to take advantage of a treaty that 

goes against a system that Cogitatia accepted by acceding the EU. 

35. Moreover, Article 3 of the TFEU establishes that the EU has exclusive competence 

regarding common commercial policy. According to Article 2, when the treaty 

grants exclusive competence to the EU, only the EU can adopt legally binding acts 

and legislate on relevant subjects.  

36. The practical illustrations are everywhere. The EU is now negotiating agreements 

with, Canada, India and Singapore,
36

 as established by Article 300 of the TFEU.
37

 

                                                 
33 

Van Gend & Loos p.6; Costa.p.593; Von Colson¶15. 

34
 REINISCH, p.150. 

35
 Eureko p50¶179. 

36
 RESINISCH p.120; LÉVESQUE p.121. 

37
 REINISCH p.120 
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This makes it clear that the common commercial policy is a competence delegated 

upon the EU by its MSs. 

37. Likewise, Article 207 of the TFEU establishes that changes in the tariff rates and 

FDI shall be conducted in the context of the principles of the EU. Complete 

interpretation of the before mentioned shows that the EU has exclusive competence 

in this topic. 

38. CLAIMANT is asking this Tribunal to interpret a change in the tariff rates and since 

this is regulated by EU exclusively, the ECJ is the last judicial organ that can 

interpret the implications of the treaty. That would lead to the conclusion that this 

Tribunal has no jurisdiction to decide in the present dispute. 

39. It is not surprising, therefore, that the EC has noticed all the crucial 

incompatibilities between the intra EU-BITs and the EU law, and issued 

recommendations under its competence,
38

 requesting MSs to officially accept the 

termination of intra-EU BITs.
39

 

40. Also the EC as a guardian of the treaty
40

 has the power to compel MSs who fail to 

meet treaty obligations, and bring them to the ECJ. 

41. In Austria, the ECJ
41

 has made clear that all MSs, should take appropriate measures 

to eliminate the incompatibilities with Community Law under Article 307 of the 

TFEU in the agreements, an interretation that could be applied in the present case. 

The aforementioned case recognised that the provisions of free transfers were 

incompatible with the EU law and therefore, Austria should take measures in 

accordance with the Community. 

42. The ECJ continued with this argumentative line in two others cases,
42

 making the 

incompatibility of the provisions that are generally included in the BITs and the 

provisions of EU law more evident. 

                                                 
38

EC-COMMUNICATION 11952/10; DRAFT REGULATION 11953/10. 

39
 EC-PRESS RELEASE 

40
 CAIRNS,p.30. 

41
 Austria¶54. 

42
Sweden case¶35; Finland case¶34. 
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43. CLAIMANT is trying to forge the legal framework of its country of origin, by not 

complying with the provisions of Community Law, which both RESPONDENT and 

Cogitatia accepted when acceding.  

44. CLAIMANT knew or should have known that the BC-BIT, as an Intra-EU BIT, was 

not in force due to its inconsistency whit EU law. Therefore, the only conclusion is 

that CLAIMANT, even knowing these facts, is trying to take advantage by a 

speculative litigation. 

45. Article 351 of the TFEU provides that the MSs shall take appropriate steps to 

eliminate the incompatibilities and that the MSs must adopt a common attitude 

regarding the signed treaties before the accession that are incompatible with EU 

law. Therefore, it is mandatory that MSs assist each other to adopt a common 

attitude.  

46. RESPONDENT did accomplish those steps and even so, for a more legal certainty, 

notified Cogitatia of the termination of the BC-BIT.
43

  

47. RESPONDENT trying to avoid future misunderstandings such as this dispute, notified 

Cogitatia to achieve legal certainty. Legal certainty is a principle of general law and 

it is recognised as a principle ruling the Community.
44

 

48. Cogitatia’s lack of answer makes it even more evident that no response was 

necessary to terminate the BC-BIT, since it was already considered by both states to 

be obsolete when acceding to the EU, as we will explain in the following section. 

D) Nevertheless, Cogitatia consented the termination of the BC-BIT by 

acquiescence. 

49. Under international law, there are two ways to terminate a treaty. The first one is 

the treaty’s termination system itself, and the other one is the termination at any 

time by consent of both contacting parties after consultation with the other. This is 

                                                 
43

 Problem, p.38,Annex .No.7.1. 

44
 CAIRNS,p.85. 
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regulated in Article 54 of the VCLT (to which both contracting parties are parties 

to).
45

 

50. International law allows for valid consent to be created by acquiescence,
46

 as 

confirmed by the ICJ in Temple.  

51. In that case the ICJ noticed that the silence made by Thailand relating to maps 

containing delimitation of limits was made in a way that configures a qualified 

silence:  

“…the circumstances were such as called for some reaction, within a 

reasonable period, on the part of the Siamese authorities, if they 

wished to disagree with the map or had any serious question to raise 

in regard to it. They did not do so, either then or for many years, and 

thereby must be held to have acquiesced. Qui tacet consentire videtur 

si loqui debuisset ac potuisset”.
47

 

52. Likewise, in the North Sea Continental Shelf case,
48

 the ICJ also recognised the 

importance and relevance of the silence as a basis for the establishment of legal 

relations. 

53. As a qualified inaction,
49

 acquiescence can imply consent by the actions or 

inactions taken by the other state.
50

 Cases such as Fisheries,
51

 Pedra Branca
52

 and 

Gulf of Maine
53

 confirm it. The passivity of one state creates on the other a 

legitimate belief that consent exists in consequence to the silence. 

54. Consent is the first element for configuring acquiescence that must be present in the 

case is the acknowledgment of the pretention of the other state.
54

 As it has already 

been stated, Cogitatia confirmed on September 28, 2007 receipt of the notification 

                                                 
45

 Problem,p.57,¶5. 

46
 WAGNER,p.1783. 

47
 Ib, p.21. 

48
 North Sea Continental Shelf.p.28. 

49
 MARQUES, p.3. 

50
 MC GIBBON,p.347.  

51
 Fisheries case, I.C.J. REPORTS 1951, p.139.  

52
 I.C.J. REPORTS 2008, p.37. 

53
 I.C.J. REPORTS 1984 p.305¶130 

54
 DAS,p.620. 
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made by RESPONDENT as stated previously in ¶3. Surely, these events did not go 

unnoticed by Cogitatia. 

55. The notification is completely valid and efficient as it was made by RESPONDENT’s 

Prime Minister, making it a binding act of the state.   

56. It has been seen that acquiescence exists when a qualified silence
55

 is present in the 

case. Likewise, doctrine and case law
56

 establish that such qualification arises when 

the silence is clear, coherent and persistent.
57

   

57. Cogitatia confirmed receiving the notification and made no other declaration to 

RESPONDENT’s authorities regarding this subject. Furthermore, there is no record 

that Cogitatia did any action or declaration as to the preservation of the BC-BIT. 

And it did nothing to preserve the validity of the BC-BIT. 

58. But silence is not sufficient per se, for acquiescence to be configured “it must be 

clear that the circumstances were such as called for some reaction, within a 

reasonable period.”
58

 This is in perfect accordance with the VCLT provisions as 

previously established. 

59. Cogitatia’s silence must be interpreted as acquiescence as it would be unreasonable 

to expect any other response after so much time has elapsed. The length of the 

silence period after receiving the notification configures acquiescence as is no 

longer reasonable for waiting an answer.  

60. The period between the moment at which the notification was made and the request 

for arbitration is of 7 years. During this period, RESPONDENT did not receive a 

response from Cogitatia. This seemed a deadly silence. 

61. Furthermore, Cogitatia’s attitude by acceding to the EU, and the continued 

qualified silence clearly shows the will of Cogitatia of not maintaining the BC-BIT.  

                                                 
55

 VILLANUEVA,p.248. 

56
 DAS,p.619; GAUTIER,p.115. 

57
 DAS,p.619. 

58
 Temple,p.23; DAS,p.619. 



14 

 

62. Moreover, in 2012 RESPONDENT’s Prime Minister publicly stated that RESPONDENT 

had already terminated the BIT in 2007 with the formal notification to Cogitatia. 

63. Also, RESPONDENT removed the BC-BIT from its Ministry of Finance website, in 

particular the section of the listing valid and binding international agreements,
59

 as 

established in ¶3. It was impossible for Cogitatia to ignore all these public 

circumstances. Therefore, if it wanted to contradict the termination of the treaty, it 

should have done or say something in relation to the maintenance of it. 

64. Cogitatia never did any request regarding the effectiveness of the BC-BIT to 

RESPONDENT or tried to verified if the BC-BIT was still in force.  

65. There could be no way for CLAIMANT to be uninformed of the fact that the BC-BIT 

was terminated as Cogitatia already knew of the termination of the BC-BIT and all 

of its effects.  

66. Under those circumstances, there is simply no room to suggest that Cogitatia’s 

inaction is anything other than sufficient consent under the VCLT to have 

terminated the BC-BIT by consent of both parties. 

 

II.- IN ANY CASE, CLAIMANT DID NOT ATTEMPT TO RESOLVE THE DISPUTE IN 

ACCORDANCE WITH ARTICLE 8.1 OF THE BC-BIT 

67. In the remote case that this Tribunal were to understand that the treaty is still in 

force, ignoring EU law provisions, it should bear in mind that CLAIMANT is 

disregarding the very law on which it is basing its claim. 

68. The BC-BIT provides in Article 8 as follows:  

“Any dispute which may arise between an investor of one Contracting 

Party and the other Contracting Party in connection with an 

investment in the territory of that other Contracting Party shall be 

settled, if possible, by negotiations between the parties to the 

dispute.…” 

                                                 
59

 Problem p.20. 
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69. The provisions in the BC-BIT clearly provide that if a dispute arises between one of 

the Contracting Parties and an investor, an amicable solution would always be 

preferred.  

70. The intention of the Contracting Parties was to avoid, as far as possible, the dispute 

settlement mechanism, as negotiation is a rapid, economic and efficient way to 

solve disputes. 

71. By reading the BC-BIT, it is clear that the term “if” combined with the term “shall” 

introduces a cumulative condition that must be satisfied before resorting to 

arbitration. The conditions to international arbitration stated in a compromiser 

clause set limits to consent. Failing to enter in negotiations as established in the 

clause in the BC-BIT, this Tribunal is deprived of jurisdiction. 

72. It cannot be held that negotiations would have been futile as they never took place. 

In this regard, the tribunal in Western NIS
60

 recognised that proper notice of a claim 

is an element of consent to arbitration and that a lack of notice and an effective 

opportunity to conduct the prayed-for negotiations deprives the tribunal of 

jurisdiction.  

73. Only if the negotiations had failed, would the investor have been able to settle the 

dispute before the chosen forum. But this is not the situation here and arbitral 

jurisdiction is plainly lacking.   

74. For all those previous reasons, RESPONDENT requests this Tribunal to declare that it 

has no jurisdiction over the present dispute. 

  

                                                 
60

 Western NIS. p.1. 
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PART TWO: MERITS 

75. There is no merit in the asserted claim, wholly aside from the lack of arbitral 

jurisdiction (I) CLAIMANT was granted fair and equitable treatment; (II) 

RESPONDENT’s actions are in compliance with its economic and renewable energy 

objectives and meet RESPONDENT’s EU obligations; (III) RESPONDENT cannot be 

ordered to rescind the LRE amended Article 4 nor to continue to pay the pre-2013 

feed-in tariff to CLAIMANT and finally, (IV) CLAIMANT’s basis for claiming and 

quantifying compensation is not appropriate. 

76. In May 2010, RESPONDENT adopted the LRE to comply with the objectives and 

obligations set by the EU in the energy field.
61

  This preceded by five months the 

date on which project Alfa became operational on January 1, 2010. 

77. The LRE sought to encourage the development of RE sources by allowing a general 

feed-in tariff to licensed RE producers under Article 3.
62

 

78. However, a feed-in tariff of 0.44 EUR/kWh was exclusively granted to new 

projects in the view of the BEA.
63

 Thus, no project installed prior to the LRE was 

granted a license to operate under that feed-in tariff.   On that basis alone, the 

possible claim that the denial of the new tariff to project Alfa was “arbitrary” would 

be frivolous.  Moreover, the record is clear that project Alfa suffered from defects 

in the installation, delays and huge budget overruns.  And most certainly, there 

could have been no “expectations” – reasonable or otherwise – that Alfa would ever 

benefit from the 0.44 EUR/kWh tariff at the time the investment in project Alfa was 

made, as it was made well before the LRE had been adopted.   However, CLAIMANT 

alleges that the denial of a license for the Alfa project was arbitrary and a violation 

of International Law. This is untenable. 

                                                 
61

 Problem,p.20,¶14. 

62
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63
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79. In 2011, ground-breaking technology was developed making solar panels 

substantially cheaper to manufacture and dramatically reducing the cost of 

development.
64

 

80. This rendered the 0.44 EUR/kWh feed-in tariff effectively a huge windfall that 

became financial unsustainable.   Recall that project Alfa had been started in 2009, 

well before the 0.44 EUR/kWh tariff or the LRE had been adopted, and that the 

dozen projects constituting project Beta were undertaken after it became apparent, 

in light of the new technology, that the 0.44 EUR/kWh tariff would be a 

monumental windfall.
 65

 

81. Therefore, since the beginning of CLAIMANT’s investment in Alfa was one year 

prior to the enactment of the LRE, and the operational date five months before the 

LRE, there is no ground in which CLAIMANT could have relied on the new 

legislation to invest in project Alfa.  

RESPONDENT ACTED FAIRLY AND EQUITABLY 

82. RESPONDENT submits that I. the FET standard required by the BC-BIT should be 

interpreted in line with the international minimum standard of treatment.  In that 

light, A. RESPONDENT’S decision to deny a license for the Alfa project was not 

arbitrary and B. the amendment to Article 4 of the LRE is consistent with the right 

of RESPONDENT to determine its own legal framework. 

I.- THE FET STANDARD REQUIRED BY THE BC-BIT SHOULD BE INTERPRETED IN 

LINE WITH THE INTERNATIONAL MINIMUM STANDARD OF TREATMENT. 

83. The FET standard contained in Article 2(2) of the BC-BIT states that:  

"Investments of investors of either Contracting Party shall at all times 

be accorded fair and equitable treatment … in the territory of the 

other Contracting Party".
66

 

84. The BC-BIT does not contain further reference in connection with the meaning of 

the above-mentioned FET clause. To that effect, nothing in Article 2(2) suggests 

                                                 
64

 Problem,p.22, ¶25. 

65
 Problem,p.20, ¶12. 

66
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that this standard should be given an autonomous interpretation in a way that 

incorporated a broader scope of content. 

85. The tribunal in Genin established that under International Law, the standard of FET 

should be understood to provide a basic and general protection of the investor. 

After recognizing that the FET standard is not defined, the tribunal determined that 

it must be interpreted as the international minimum standard.
67

 

86. According to Waste Management, a high threshold for violation is required in the 

minimum standard of treatment for the FET standard to be breached.
68

 Therefore, in 

order for a violation of this standard to occur, the State must display a conduct that 

is manifestly arbitrary, “falling below acceptable international standards”.
69

  

87. In order to determine the existence of a violation of the minimum standard of 

treatment, the Tribunal should take into consideration the regulatory sovereign 

power of the host State.
70

  

88. In this case, the fulfilment of the minimum standard of treatment was the only 

limitation RESPONDENT had to comply with. Nothing else restricted the right of 

RESPONDENT to modify its legal framework. 

89. Moreover, the determination of unjust or arbitrary measures as intolerable under 

International Law should not be decided on the basis of arbitrators’ own subjective 

understanding of fairness and equity.
71

 On the contrary, an impartial and objective 

criteria should be applied in this regard. 

90. In this regard, as pointed out by CAMPBELL, a broad scope of “inconsistent 

interpretation” of the FET standard is encouraged in tribunals by the fact that there 

is no effective appellate instance.
72

 Likewise, the lack of proper mechanisms for 

                                                 
67

 Genin, ¶367. 

68
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69
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hearing interveners, and the deficiency of publicity and transparency can be 

mentioned as further limitations in arbitral proceedings.
73

  

91. This approach would produce an interpretation of the FET standard which 

exaggerates the protection to be accorded to investors undermining the purpose of 

the BC-BIT. Given the above-mentioned weaknesses, MAYEDA suggests that the 

FET principle should be understood in a narrow basis,
74

 as that allowed by the 

minimum standard of treatment. 

92. In Lauder, the tribunal establishes that the BIT should be understood in light of its 

object and purpose, as contained in the Preamble of the treaty.
75

 Following the 

preamble of the BC-BIT, Cogitatia and RESPONDENT aim to develop economic co-

operation to the mutual benefit of both Contracting Parties.
76

 

93. Since the protection of investments is not the sole aim of the BC-BIT, but should be 

considered together with the development of both contracting parties, the 

interpretation of the Article 2(2) FET clause must be done in line with the principle 

of the mutual equilibrium of both parties. 

94. Consequently, RESPONDENT submits that the FET standard should be interpreted in 

accordance with the international minimum standard of treatment as it is clear 

intention of the contracting parties to the BC-BIT.  

95. This notwithstanding, in the remote case the Tribunal considered a broader standard 

of treatment, RESPONDENT acted in accordance with FET as A) RESPONDENT’s 

decision to deny a license to the Alfa Project was not arbitrary; B) the amendment 

to Article 4 of the LRE is consistent with the right of RESPONDENT to determine its 

own legal framework and C) RESPONDENT did not breach any legitimate 

expectation when modifying its own regulatory framework. In addition, D) 

CLAIMANT is incurring in speculative litigation. 

                                                 
73
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A) Respondent’s decision to deny a license to the Alfa Project was not 

arbitrary. 

96. CLAIMANT alleges that RESPONDENT’s decision to deny a license to the Alfa project 

was arbitrary. This is simply not so.  Even if it were, it would amount at most a 

violation of domestic legal norms, for which redress, if available, must be sought 

from local judicial or administrative tribunals, not here on the basis that such 

mundane conduct is a violation of an international norm of conduct. 

97. The standard of FET is breached only when it is arbitrary, grossly unfair, unjust or 

discriminatory.
77

 In particular, arbitrary measures are those founded on prejudice or 

preference rather than on reason or fact,
78

 affecting investments by not engaging in 

a rational decision-making process.
79

  

98. According to CLAIMANT’s submissions, the FET standard has been breached on this 

account. However, CLAIMANT has failed to show – because the record of this case 

is barren of such evidence - the arbitrary and discretionary nature of RESPONDENT’s 

decision to deny the 0.44 EUR/kWh tariff. 

99. The 0.44 EUR/kWh feed-in tariff was exclusively granted to new projects.
80

 No 

project installed prior to the LRE was granted a license to operate under the feed-in 

tariff. To be sure, the LRE contains no express provision to that effect.  But the 

facts and timing show that project Alfa could not possibly have relied on the 

enactment of the LRE for it’s being undertaken. It is thus absurd to suggest that it 

was in any way “thwarted” by the denial of the high tariff.  It may have been denied 

the tariff on grounds not expressly provided in the LRE by the BEA, but that hardly 

constitutes “arbitrary” conduct violating International Law.  In addition, the criteria 

used to deny licenses to old projects was applied to all investors, not only to 

CLAIMANT’s first experimental solar project – hardly a violation of International 

Law. 
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100. In this case, since the moment that the Alfa project was connected to the grid, 

the project has been operating at a heavy loss due to the defects in the installation, 

delays and huge budget overruns.
81

 

101. RESPONDENT’s denial of a license to CLAIMANT for the Alfa project involved a 

process that considered the effect of the measure on CLAIMANT’S experimental 

project and a balance of the interests enshrined in the LRE. 

102. After a rational and objective view of the Alfa project, it should be inexorably 

concluded that the defects of this improvised project may well have compromised 

the use of RESPONDENT’s RE sources in a project that, as of the moment it became 

operational, did not show a promising future. 

103. In any case, RESPONDENT simultaneously granted a license for the second 

photovoltaic project, Beta, which took advantage of the know-how acquired by 

CLAIMANT during the Alfa project.
82

 Later on, twelve more licenses were issued in 

favor of CLAIMANT´s last new plants. This makes evident that the criteria alleged by 

RESPONDENT is coherent and consistent with its decisions, and on its face 

demolishes any suggestion that the regulatory authorities were acting arbitrarily or 

in violation of International Law as against project Alfa or CLAIMANT. 

104. In fact, at the time of the denial, CLAIMANT did not file any claim before the 

internal administrative courts of RESPONDENT’s territory. If CLAIMANT was really 

affected by such decision, it would have complained about the denial as soon as the 

decision to deny the 0.44 EUR/kWh tariff to project Alfa was made.  

105. Through this passive behavior, RESPONDENT presumes that under a claim of an 

alleged arbitrary denial of a license, CLAIMANT’s current strategy is to foist on 

RESPONDENT the inefficiency and subsequent failure of its first experimental solar 

project.  

106. In fact, the managers of project Alfa knew of its shortcomings and regarded the 

fortuitous enactment of the LRE and the 0.44 EUR/kWh tariff as a last-ditch 

opportunity to salvage a failed or flawed project.  That the project was not salvaged 
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by the issuance of a windfall tariff, on standards equally applied to applicants, 

hardly constitutes a violation of International Law.  

B) The amendment to Article 4 of the LRE is consistent with the right of 

Respondent to determine its own legal framework. 

107. CLAIMANT also alleges that the changes to RESPONDENT’s RE laws – essentially 

the reduction of the 0.44 EUR/kWh tariff down to 0.15 EUR/kWh -- which 

allegedly harmed CLAIMANT’s other projects, violates the protections that 

RESPONDENT is entitled to under the BIT. This is not the case. 

108. The tribunal in Tecmed recognized that a tribunal’s analysis must start with due 

deference for a State’s regulatory space, especially when considerations of public 

importance and society are concerned.
83 

Likewise, in BG, the tribunal confirmed 

that State’s regulatory power is preserved so as to adapt to changing political, legal 

and economic circumstances.
84

 

109. Along these lines, the tribunal in Feldman stated that often governments change 

their legislations due to the shifting economic circumstances, even clarifying that 

the exercise of such regulatory power might turn certain activities uneconomic or 

less profitable to continue.
85

   This happens regularly with tax policy, import and 

export tariffs, wage policy, etc.   Nobody would suggest that such changes, if they 

harm a national of a BIT constitute violations of international law. 

110. Therefore, CLAIMANT could have not expected the legal framework to remain 

unchanged forever. On the contrary, a change in the regulatory framework such as 

RESPONDENT´s amendment to Article 4 of the LRE should have been legitimately 

expected by CLAIMANT.   This is particularly so in this case with respect to project 

Beta, which was put in place to profit from what could have been a windfall if the 

0.44 EUR/kWh tariff had remained in place. The inference from the facts is 

compelling.   Having earlier managed to put in place only one project (Alfa) that 

was a distinct operational and financial failure, CLAIMANT decided to launch twelve 

additional projects in the same year the technology changed dramatically while the 
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0.44 EUR/kWh tariff was still extant.  Indeed, the managers of the affiliated project 

Alfa had regarded the 0.44 EUR/kWh tariff has a possible life-raft for the failing 

project.  Surely, their colleagues at Beta likewise regarded the possibility of 

harvesting years of the older 0.44 EUR/kWh tariff under altogether much more 

advantageous technical conditions as a possible bonanza.  Having thus embarked on 

what was clearly a bet that they would make a “killing”, these savvy operators in a 

regulated industry that promised investors only a solid 8% return could have hardly 

expected a tariff that returned some 24% yield in the new technical environment to 

remain unchanged by the regulator.   Any notion that “expectations”, much less 

sensible and reasonable expectations, had been violated flies in the face of this 

record. 

111. A solar bubble became imminent: a ground-breaking technology was developed 

making solar panels substantially cheaper to manufacture and dramatically reducing 

the development costs.
86

 This drastically raised the profitability of investments 

performed under the 0.44 EUR/kWh tariff, effectively tripling the 8% return that 

the new 0.15 tariff still guaranteed in the new technical world. 

112. In the Pope&Talbot case, the tribunal understood that a regulation does not 

violate the FET standard if it corresponds to international recommendations, tries to 

alleviate adverse effects and constitutes a reasonable response to the economic and 

technical circumstances.
87

 

113. Accordingly, the amendment to Article 4 of the LRE does not only correspond 

to RESPONDENT’s international obligations with the EU’s energy sector but also 

plays an important role in mitigating the adverse circumstances that RESPONDENT 

was facing.  It is also unchallenged, as noted, that the new tariff of 0.15 was set to 

secure for investors precisely the same 8% return that they had been promised 

when the 0.44 tariff had been set in a much different technical world. May 

complain that promises were not kept – that is preposterous. The tariff may have 

been changed, but the return on investment that it had been originally promised was 

left unaltered.  What was altered was the chance to make an unsustainable 25% 

return in a regulated industry subject to no price competition. This was en entirely 
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sensible change in rates, and any suggestion to the contrary is just an attempt to 

vindicate the right to make a “killing” at the expense of the Barancasian electricity 

consumer. 

114. Every action undertook by RESPONDENT was consistent with the objectives 

established in the LRE. In particular, the amendment was carried out to ensure the 

principles and aims of the EU’s internal market.  

115. Moreover, the change introduced by RESPONDENT in the feed-in tariff was 

performed in accordance with the “five-stage plan to reform FIT schemes” 

described by GAO, applying a tariff cut as the first step.
88

 This was consistent with 

the trend followed by countries such as Germany, France, Italy and UK when 

modifying the tariff rate schedule after photovoltaic proliferation.
89

   

116. CLAIMANT could not reasonably expect RESPONDENT’s legal framework would 

remain unaltered, as RESPONDENT made no representation that the legal framework 

governing the RE sector will not change. As mentioned in BG
90

, the mere fact that 

CLAIMANT relied on the legal and business framework represented by RESPONDENT 

at the time of the investment does not bring about “a freezing of the legal system”  

And in any event, there is no debate, as noted, that the promised 8% return was not 

altered, only the tariff that yielded the same return given a tectonic shift in 

technological costs.    

117. This is surely not a “stabilization clause” case. And the FET clause cannot be 

interpreted to encompass RESPONDENT’s obligation to keep a paralyzed business 

and legal framework. The BC-BIT preamble does not allow such understanding of 

the FET clause.  It is unimaginable that a change in rate that maintains the 

investor’s promised rate of return unaltered, and allows the consumer to benefit 

from technological change instead of permitting the investor to swallow the entire 

surplus revenue, can be regarded as a violation of international law!  Any 

expectation to the contrary is neither reasonable nor legitimate – it is purely a 

litigation-driven posture. 
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C) Claimant’s legitimate expectations must be grounded in the legal framework 

as it stood at the time when Claimant made the investment. 

118. The investor’s legitimate expectations may be fostered by the legal framework 

and undertakings and representations made by the host state when the investment 

decision is made.
91

  Recent jurisprudence has emphasized that the legitimate 

expectations of the investor will be grounded in the legal order of the host state as it 

stands at the time when the investor acquired the investment.
92

 This approach was 

followed in cases such as Azurix, BG and Duke.
93

  

119. In that regard, the following summary observations follow in respect to Alfa and 

Beta.   With respect to the former, the investment decision was made the year 

before the LRA had been adopted, and the project even became operational months 

before the LRA’s enacted.  Accordingly, there are no “expectations” (reasonable or 

otherwise) of any LRA-driven tariffs associated with Alfa that can be vindicated 

under international law.   Alfa may (or may not) have benefited from a regulatory 

environment that give it LRA-driven rates, but surely the investor’s expectations 

with respect to the financial future of Alfa could not be tethered to the any of the 

rates at issue.    

120. And with respect to Beta, as noted, the investment decision was made at the end 

of 2011, well after the technological shift had taken place, plainly to place a “bet” 

on the possibility that the 0.44 rate remained unchanged, even if only for a couple 

of years let alone the entire twelve year span.   That bet did not work out, but, as 

noted, no savvy operator in a regulated industry could possibly have harboured 

“reasonable” expectations that the rates could remain unchanged under the 

circumstances, particularly when the evidence compels the conclusion that Beta 

was launched precisely on the bet that the investor could harvest the windfall of 

technological change.  

121. SHREUER&KRIEBAUM pointed out that tribunals have avoided “dissecting an 

investment into individual steps taken by the investor”, clarifying that what really 
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mattered was the operation in its whole, considering the “investment’s overall 

economic goal”.
94

 In this respect, the tribunal in Enron, after considering the 

investment as a complex process,
95

 invoked the “general unity of an investment 

operation” theory.
96

  

122. In particular, CLAIMANT started its investment in RESPONDENT’s photovoltaic 

energy scheme, in May 2009.
97

 At that time, the LRE did not exist and CLAIMANT 

could not reasonably expect to afford the benefits of such regulatory framework 

when making its investment in RESPONDENT’s territory. 

123. In Gami, the tribunal clearly stated that:  

“NAFTA arbitrators have no mandate to evaluate laws and 

regulations that predate the decision of a foreign investor to invest”.
98

 

124. Moreover, in SD Myers, the tribunal made the same point when it stated that the 

parties acted on the basis of the law and facts as it appeared to exist at the time of 

the investment.
99

 

125. Also, Feldman reflects the same principle by explaining that a regulation had 

existed at all times relevant to the investor and that no de jure change had been 

made.
100

   And the entire discussion cannot be blind to the central fact that the tariff 

change was not a change in the promised 8% rate of return, but a rate adjustment 

to conform the tariff to the same 8% return under the new technological realities.  

Any change that leaves an investor in a regulated, long-term industry of 

administered prices with the same rate of return (and simply prevents the investor 

from making a “killing” at the expense of the consumer) is light-years away from a 

violation of international law – indeed, it is the most sensible adjustment any 

regulator could have made under the circumstances. 
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D)  Claimant is trying to pursue a speculative litigation 

126. In this case CLAIMANT is incurring in speculative litigation by alleging remote 

and uncertain lost profits on the basis of self-valuation methods contained in 

CLAIMANT’s books as stated in ¶44.  

127. Apart from the deficient self-valuation character of the information provided 

therein, CLAIMANT’s projections in income were forecasted until 2023. The fact 

that uncertainty increases as long as projections in income are done on a long-term 

basis
101

 contributes with the speculative and partial nature of the analysis performed 

by Professor Kovič. 

128. In addition, Aucoven has dismissed awarding lost profits because the investor 

did not evidence potential lost profits with a “sufficient degree of certainty”.
102

 This 

requisite has not been complied with by CLAIMANT, so claims in connection with a 

loss in expected profits in the last twelve and in future projects should be rejected.  

129. In Middle East, the tribunal refused to order compensation of future profits on 

the grounds that the investor did not fulfill the burden of proof of the loss in 

profits.
103

 Neither in this case has CLAIMANT provided sufficient proof of the 

damage in the current projects nor in the future ones.    

II.- RESPONDENT’S COMPLIANCE WITH ITS EU OBLIGATIONS EXCUSES 

RESPONDENT FROM ANY RESPONSIBILITY 

130. Respondent’s actions were necessary to comply with EU obligations on state 

aid. The new feed-in tariff of 0.15EUR/kWh was fundamental to ensure the 

competitiveness of the internal market. 

131. According to the EC in the report regarding the implementation of Arbitral 

Award of Micula, to determine the existence of state aid, one must take into 

account the effects and not the intentions or justifications of MS when granting 

it.
104
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132. If RESPONDENT had kept the initial feed-in tariff of 0.44 EUR/kWh, it would 

have breached the EU legislation on state aid in the sense that it would have 

affected the competitiveness of the internal market of the EU. 

133. The notion of state aid is an objective and legal concept defined directly by the 

Treaty.
105

According to Article 107 of the TFEU, a State aid is, in principle, 

incompatible with the internal market unless it is declared to be compatible with the 

internal market by the EC.
106

 Since the EC never made any declaration regarding 

this particular subject, RESPONDENT could not have granted a legitimate state aid.  

134. As stated in Lucchini, all actions that frustrate the application of Community law 

as illegal state aid are deemed to be incompatible with the law of the Union, hence, 

must not be granted by any MS. 
107

 

135. Under these circumstances, the feed-in tariff of 0.44EUR/kWh would not only 

affect the internal market of the EU but it would also imply a contradiction with the 

EU principle of non-discrimination, as was mentioned in ¶26. 

136. A different approach would have led RESPONDENT to a similar scenario as the 

one Romania is in, risking its own membership in the EU. Being part of the EU 

does not only entail obligations but also implies an enormous social and economic 

development that MSs cannot leave behind.  

137. Additionally, Article 194 of the TFEU establishes that MSs shall take 

appropriate measures in order to ensure the development of new and renewable 

technology and the efficiency of those energy suppliers.
108

  

138. Accordingly, the BEA calculated and announced the new fixed feed-in tariff of 

0.15 EUR/kWh applicable to all national and foreign investors.
109
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139. Had RESPONDENT kept the initial feed-in tariff offered to investors, it would 

have contributed to a collapse of the energy market and a disruption of the energy 

supply. 

140. For the abovementioned reasons, RESPONDENT states that its course of action 

was necessary for RESPONDENT in order to meet its RE objectives and to adhere to 

its EU obligations. 

III.- THE TRIBUNAL MAY NOT ORDER RESPONDENT TO ALTER ITS 

INTERNAL POLICY. 

141. As noted, neither the denial of the license for the Alfa project nor the 

amendment to Article 4 of the LRE constitute a breach of the BC-BIT or 

International Law.  As regards the denial of a license for the Alfa project, the 

criteria used to deny licenses to old projects were applied to all investors and not 

only to CLAIMANT’s first experimental solar project, Alfa. The possible allegation 

that the LRE did not contemplate the denial to old projects may or may not be 

grounded in fact, but it certainly does no support a claim that the BIT or 

international law were violated.  Whether such claim may be raised in a local 

judicial or administrative forum is a matter beyond this Tribunal’s competence. 

142. In relation to the amendment to Article 4 of the LRE, such amendment is 

consistent with the right of RESPONDENT to determine its own legal framework and 

complied fully with international minimum standards of conduct, as noted above. 

Neither the BIT nor international law were violated.  

143. In any event, even if the Tribunal held that the BIT or international law had been 

breached, it is not empowered to order RESPONDENT to repeal the amendment to 

Article 4 of the LRE or to continue to pay CLAIMANT the 0.44 EUR/kWh feed-in 

tariff for 12 years, as CLAIMANT appears to demand. 

144. Article 194 (2) of the TFEU clearly states that: “the European Parliament and the 

Council (…) after previous consultation of the Committee of the Regions and the 

Economic and Social Committee shall establish the measures necessary to achieve 

the assurance of energy supply and the development of new and renewable forms of 

energy (…)”.  
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145. RESPONDENT and CLAIMANT are both Member States of the EU since 1 May 

2004.  Only the European Parliament and the Council may adopt measures 

necessary to achieve the objectives previously mentioned.  Injunctive relief 

directing a sovereign to alter its legal framework is not the province of any arbitral 

tribunal.  Indeed, measures taken even by the EU “shall not affect a Member State’s 

sovereign right to determine the conditions for exploiting its energy resources, its 

choice between different energy sources and the general structure of its energy 

supply”.  States shall strictly and conscientiously respect the sovereignty of nations 

over their natural resources.
110

  

146. To be sure, state sovereignty is not an absolute principle.
111

 Sovereignty 

describes a legal status of a state within but not above international law.
112

  In this 

sense, the exercise of state sovereignty finds its limit in the protection and 

improvement of the quality of the environment in the interest of their national 

development and of the well-being of the people of the State, as well as in the 

limitation of conduct so that it adheres to International Law.  

147. RESPONDENT here, even if its conduct is regarded as a breach of international 

law, has exercised its right to determine the conditions for exploiting its energy 

resources taking particular account of the objectives of environmental protection 

and the requirements of security and reliability of energy supply, consistent with 

EU policy. 

148. On this basis, RESPONDENT asks this Tribunal to share the understanding of the 

International Thunderbird Gaming Corp case, in which the Tribunal, after having 

addressed the role of sovereignty, asserted that: “It is not the tribunal’s function to 

act as a court of appeal or review in relation to the Mexican judicial system 

regarding the subject matter of the present claims since natural resources is within 

the scope of sovereignty where only States can decide upon”.  

149. For the aforementioned reasons, RESPONDENT respectfully submits that 

CLAIMANT’s requested remedy of specific performance is beyond the powers of any 
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arbitral tribunal and wholly inconsistent with RESPONDENT’s sovereignty.  If a 

violation of International Law has indeed taken place, financial compensation is 

capable of being awarded fully to compensate the aggrieved investor, and no 

tribunal should wade into the thicket of continually policing the performance by a 

sovereign of orders of specific performance regarding its sovereign acts, even if 

such power lay with this Tribunal. 
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PART THREE: DAMAGES 

CLAIMANT’S VALUATION IS UNSUPPORTED 

150. In case the Tribunal finds RESPONDENT has international responsibility, we need 

to focus on CLAIMANT’s analysis of the damages suffered.  

151. CLAIMANT is asking for compensation in various areas regarding allegedly 

suffered violations.  All of those claims are biased, untrue and speculative. 

152. According to the independent expert retained by Respondent, Ms. Juanita 

Priemo, an experienced Chartered Accountant who regularly works with companies 

in the electricity generation and distribution industry in RESPONDENT’s territory, 

CLAIMANT’s projections are speculative and ultimately over-optimistic.
113

  

153. This is evidenced by the fact that this was CLAIMANT’s first attempt to develop 

solar energy projects and it was not able to accomplish the results as projected in its 

original business plans. CLAIMANT’s development of its Alfa project, which 

exhibits a poor performance, and the short operating history of its Beta project, are 

the only evidence we count with to value the investment. We cannot make an 

objective description of the company’s situation or assess the accuracy of its 

projections based solely on the information provided by them. 

154. As stated by DAMODARAN,
114

 investment valuations are generally influenced by 

what financial experts bring to the table. For example, he explains that in a merger 

process, self-valuations tend to be higher than what they should be. This is exactly 

what is happening with CLAIMANT’s valuation. 

155. Accordingly, CLAIMANT’s valuation has two very important weaknesses that 

prevents us from considering it accurate: it is a self-valuation of a young, 

unexperienced small company established in a new industry, with one project that 

performed poorly and another one whose performance history is too short to make 

inferences from.  
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156. According to DAMODARAN,
115

 these characteristics create an obstacle in 

estimating the future value of the company, since there is no reliable performance 

history of the company, and even if we had, no one can be sure how a developing 

market can evolve. 

157. Accordingly, the IFRS 13 standards,
116

 issued by the International Accounting 

Standards Board, establish that own company’s statements about future cash flows 

constitute the lowest level in order to provide comparability and transparency to the 

valuation. These rules are binding for all EU companies which are public.
117

 

158. Moreover, Prof. Kovič is not an expert on photovoltaic projects.
118

 He has no 

technical expertise. His projections, when related to the capacity of power plants, 

are nothing but an instruction CLAIMANT gave him in order to seek for a higher 

compensation, but on which he has no technical expertise to opine. 

159. Consequently, this Tribunal should not take his assumptions regarding the 

alleged improvement in Alfa’s capacity into account, since Prof. Kovic has no 

knowledge in order to project said enhancements. Corrected calculations will be 

assessed in §I.- This is yet another example of CLAIMANT’s speculation within this 

process. 

160. CLAIMANT has continued with its investment in RESPONDENT’s territory despite 

arguing tremendous losses. CLAIMANT is still operating, and has not decided to 

abandon its projects.
119

 This clearly shows that slightly reduced profits are the only 

effect provoked by adjustment in the feed-in tariff. CLAIMANT has failed to prove 

that RESPONDENT’s actions have prevent it from perceiving its 8% guaranteed 

annual average return rate. 

CLAIMANT’S CALCULATIONS ARE FINANCIALLY INACCURATE 

161. In the remote case the Tribunal decides RESPONDENT should be ordered to pay 

damages, CLAIMANT’s calculations are ill-supported and should be computed under 

                                                 
115

 DAMODARAN,p.7. 

116
 KIRK. 

117
 EC-REGULATION.  

118
 Problem p.49. 

119
Problem p.59,Clarification No.26. 



34 

 

the FMV principle. The FMV
120

 is the price at which property would be sold, 

acting freely and willingly in an open and unrestricted market. 

162. This would balance the subjective valuation done by Prof. Kovič, as it would 

state the value of the company after and before the amendment. In Sempra,
121

 the 

tribunal recognized that FMV is a common standard of valuation in cases where a 

breach has occurred. 

163. Professor Kovič uses the DFC-method
122

 in order to generate the value of 

CLAIMANT’s investment in the two hypothetical scenarios. He does this by 

computing the net present value of profits the company is likely going to produce 

from the date the amendment became in force until the end of the 12-year period.  

164. According to the WORLD BANK GUIDELINE,
123

 in order to be valued with the 

DCF-method, the investment must be a going concern and have a track-record of 

profitability. A “going concern” means the company has certain assets that apart 

from producing revenue, have been operating for a sufficient period in order to be 

able to obtain the information required to calculate future cash flows with adequate 

certainty. CLAIMANT’s investment does not meet these requisites, since it has not 

been operating for a sufficient amount of time. 

165. In Tecmed,
124

 the tribunal disregarded the DCF-method because of the 

difficulties to obtain objective information from 2 years of operation, and project it 

for a much longer period of time. CLAIMANT is trying to project 2 years of 

functioning for 10 years, in a market that is subject to constant changes. 

166. In Arif,
125

 the tribunal recognized that when a company cannot demonstrate a 

solid record of profits, the result of the DCF-method is highly speculative, 

coincidently with the issue stated in ¶126. 
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167. RESPONDENT cannot be obliged to pay for damages suffered from the adjustment 

of Artcile 4 to the end of the so-called 12-year period, resulting in a ten-year period, 

based only in two years of performance. The fact that CLAIMANT is a start-up 

company is one of the main obstacles for using the DCF-method. 

168. Coincidently, in Vivendi
126

 the tribunal stated that when a company does not 

have a history of proven profitability, it must at least convincingly demonstrate it 

has the capacity to produce that revenue. The same reasoning was followed in Al- 

Bahloul.
127

 In the present case, CLAIMANT does not have a record of effectiveness amd 

meither does it have a record of successfully forecasting the functioning of its projects. 

169. All the reasons for ignoring the DCF-method in the mentioned cases are present 

in CLAIMANT’s valuation. CLAIMANT is an immature company, it does not have a 

track-record of producing accurate forecasts, as it has shown with the Alfa Project’s 

projections,
128

 nor does the Beta Project have a sufficiently long record in order to 

be considered enough, and its dataset does not provide enough information in order 

to  

170. Hence, we ask this Tribunal to disregard the damages of the case due to 

CLAIMANT’s inability to prove any detriment.  In the alternative, this Tribunal 

should consider that CLAIMANT’s calculation method is nothing but weak and bear 

it in mind when awarding damages. 

171. Alternatively, we propose this Tribunal uses de Cost or Net investment method, 

which consideres the costs related to the expenses made in occasion of the 

investment, focusing primarily in historical data.  According to what was stablished 

in Biwater,
129

 this method generates a more accurate estimation. 

172. In the alternative the Tribunal decides to accept this method, correct rates should 

be applied to discount projected cash flows. In this case, some damages have 
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occurred in the past, and some result from future damages. Future amounts should 

be discounted in order to obtain the net present value of those sums.
130

 

173. CLAIMANT asks for WACC to be the prevailing rate.
131

 WACC is the expected 

rate of return in an investment, both for shareholders and debtholders, the 

company’s options for financing. It is what a company needs to “break even”. 

Therefore, this expected rate of return in an average f a) the cost to equity, which is 

the rate of return expected by equity shareholders, and b) the cost of debt, which is 

the interest rate CLAIMANT pays for borrowed money.
 132

  

174. CLAIMANT’s WACC rate is 8%.
133

 According to BREALY ET AL,
134

 discounting 

cash flows by the WACC rate is not absolutely accurate in cases where a 

company’s risk and debt proportion is not expected to remain constant. 

RESPONDENT can categorically state that these ratios will not persist in the next 10 

years, because the RE market is subject to endless developments, especially under 

the EU’s regulations,
135

 and therefore CLAIMANT’s financing options are not likely 

to remain petrous. 

175. Kovic simplified the damages assessment by computing the difference in value 

for CLAIMANT as equity holder as the difference in revenues between counter-

factual and actual scenarios.  However, this difference in revenues would ultimately 

translate into differences in cash flows to the equity holder, as opposed to cash 

flows to the firm.  Hence, the appropriate discount rate is the cost of equity and not 

the WACC, which would be appropriate for cash flows to the firm. 

176. As stated in ¶173 the WACC rate consists in the weighted average of the cost of 

equity and the cost of capital. In this case, CLAIMANT’s cost of capital is 12% and 

its cost of debt is 5%.
136

 Since CLAIMANT considers no element, such as costs and 

payment to debtholders, varies between the factual and the counterfactual scenarios, 
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future cash flows should be discounted at the cost of capital. Hence, the discount 

rate should be 12%, not 8%.
137

 

177. In addition, one key element CLAIMANT is not taking into account is the effect 

this income reduction will have on income tax. If revenues are reduced, so will be 

taxes, and thus, costs. CLAIMANT is not considering these, resulting in exaggerated 

damages which will be corrected in §I.- 

178. Corrected claims will include the appropriate discount rate of 12% and added 

NPV of lost profits net of the additional income tax. 

179. An interest rate should also apply. In Asian Agricultural,
138

 the tribunal 

recognized it is a general principle of international law that interests should run 

from the moment when international responsibility arises.
139

 The tribunal 

understood that since there was a treaty provision that allowed the investor to 

submit the case only if an agreement with the host state could not be reached within 

a three-month period, interest should run from the date following the RofA.  

180. Likewise, since RESPONDENT never heard of the dispute until the 

commencement date of the arbitration, we ask for interest to be calculated since that 

date, especially taking into consideration what was stated in section §¡Error! No se 

encuentra el origen de la referencia.. 

181. Analyzing the pre-judgment rate, FISHER&ROMAINE,
140

 state that by depriving 

claimant of an asset, the respondent state is also eliminating the risk associated with 

that investment. CLAIMANT should hence be compensated for the loss of value in 

money, but that rate should not represent a risk it did not run. Thus, a risk-free 

interest rate should apply. 

                                                 
137

 Problem p.41,Vasiuki LLC Dataset(5). 

138
 Asian Agricultural,p.571. 

139
 LILLICH,p.55-56. 

140
 FISHER&ROMAINE, p.146. 



38 

 

182. On the contrary, when discounting future earnings, the Tribunal must use a rate 

that represents the risks of those future investments.
141

 Using the same rate both for 

calculating interest and discounting would be financially incorrect. 

183. In consequence, a risk-free rate should apply to interest, since none were bear by 

CLAIMANT during that time, and future cash flows should be discounted using the 

firms cost of capital rate of 12%, as stated in ¶174.  

184. In addition, RESPONDENT asks for simple interest to be awarded. The tribunal in 

Archer resolved that “only simple interest” should be granted.
142

 In this line, 

compound interest should only be awarded under special circumstances, since it 

could result in magnified and uneven compensation.
143

 The use of simple interest 

was granted by other tribunals as well.
144

 

I.- CLAIMANT’S CALCULATION OF DAMAGES SHOULD BE CORRECTED 

185. As we have repeatedly stated, CLAIMANT’s calculations should be discounted at 

the correct risk-adjusted rate, and then net them of incremental income taxes that 

they would have paid if their revenues had been higher.  

A) CLAIMANT does not have any legitimate expectations for the Alfa Project.  

186. CLAIMANT’s calculations concerning the Alfa Project have no basis.  As we have 

repeatedly stated, feed-in tariffs were incentives for new projects- not for existing 

ones as mentioned in ¶5. Denial of license was not arbitrary, since no project 

established prior to the LRE was granted such tariff incentive. There is no way to 

support CLAIMANT’s request for €120,621
145

 base on lost profits deriving from the 

tariff differential. 

187. The Alfa Project was launched on May 2009. It was not until May 2010, a year 

later, that the LRE was enacted. According to SCHREURER, the key element that 

enables a foreign investor to seek protection for his legitimate expectations is the 
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fact that his investment in a foreigner country was motivated by the host State’s 

promises.  

188. In this case, it is factually impossible to state that RESPONDENT had created 

legitimate expectations for a 0.44 EUR/kWh tariff when CLAIMANT decided to 

launch its investment. 

189. Therefore, no amount of money should be awarded in relation to the Alfa Project 

since no breach of the BIT has existed, as stated in ¶75. 

190. In the alternative the Tribunal finds Alfa’s denial of license meant a breach of 

the BIT, we believe the Tribunal should understand that Professor Kovič’s 

prediction is quite optimistic in considering that the heavy overruns of Alfa would 

disappear so quickly.  

191. The actual capacity achieved was almost half of the expected, hence regardless 

the predictions CLAIMANT has made, the correct capacity used in calculations 

should be the actual capacity achieved of 12,1%, as there is no evidence to support 

a sudden improvement in the capacity.  If anything, the track-record of Project Alfa 

shows that CLAIMANT has been incapable of operating its plant at the planned 

capacity.        

192. In addition, the correct 12% discount rate should be applied, and the reductions 

on taxes should be taken into account. 

193. Therefore, in case the Tribunal finds this head of damage to be admissible, we 

ask it is re-calculated using the actual capacity obtained by Alfa Project, that is, 

12,1%. 

194. The following calculation includes the correct discount rate in order to calculate 

future cas flows, and the  

  

 
2010 2011 2012 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 

Discount 
rate: 8% 

              

Operating 
Hours 

1.060  1.060  1.060  1.060  1.060  1.060  1.060  1.060  1.060   1.060    1.060    1.060  1.060  1.060  



40 

 

Tariff 

Differential 
€0,1195 €0,2371  €0,235  €0,2329  €0,2308  €0,2287  €0,2266  €0,2244  €0,2223  €0,2201  €0,2178  €0,2156  €0,2133  €0,2110  

Revenue 

Loss 
€3.801 €7.538  €7.473  €7.407 €7.340  €7.273   €7.205   €7.137   €7.067   €6.997   €6.927   €6.855   €6.783  €6.710  

NPV of 
Revenue 

Loss as of 1 

January 
2013 

€5.046 €8.935  €7.909  €6.999 €6.193  €5.479   €4.846   € 4.286   €3.789   €3.350   €2.961   €2.616   €2.311  €2.041  

Total 

Damages 

as of 

January 1st 

2013 

€66.761  
           

Total 

damages 

net of tax 

€53.409  
           

 

B) Corrected damages to Beta Project 

195. As we have previously stated in¶, damages calculated for the Beta Project should 

be discounted at the correct 12% rate. Additionally, total damages are presented 

clear of the additional 20% rate. 

 

2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 

Discount rate 8%            

Operating Hours 1.910 1.910 1.910 1.910 1.910 1.910 1.910 1.910 1.910 1.910 1.910 

Tariff Differential €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 €0,29 

Revenue Loss €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 €13.291 

NPV of Revenue 

Loss as of January 

1st2013 

€12.559 €11.214 €10.012 €8.939 €7.982 €7.126 €6.363 €5.681 €5.072 €4.529 €4.044 

Total Damages as 

of January 1st2013 
€104.402           

Total damages 

net of tax 
€83.521 
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C) Investment in land, photovoltaic panels and equipment. 

196. Calculation of the company’s remaining assets in the rare case CLAIMANT 

decides to abandon RESPONDENT is a separate matter entirely.  

197. CLAIMANT is simply asking for a reimbursement of the expenses made in 

occasion of the investment. It is seeking that expenditures made for the purpose of 

the investment, such as land and workforce, are refunded. CLAIMANT has not been 

deprived of the value of those investments. 

198. Prof. Kovič’s report is not taking into consideration the 10% increase of value
146

 

that land acquired has experienced, neither the value that solar panels have for all 

the remaining companies which are still taking advantage of RESPONDENT’s 

renewable energy legislation. One may wonder if CLAIMANT is trying to make 

RESPONDENT pay even for its unforeseen profits. 

199. In case CLAIMANT or this Tribunal finds no value can be recovered, this is 

presumably because CLAIMANT’s investment has no value due to its own 

inefficiencies. 

200. All these expenses are easily recoverable. RESPONDENT is a victim of 

CLAIMANT’s passive attitude,
147

 since they are still taking advantage of their 

investment
148

 and are more than able to continue making money out of their 

remaining assets. 

201. According to the UNIDROIT 2010 Principles in Article 7.4.8.
149

, mitigation of 

damages means RESPONDENT is not responsible for damages to the extent they 

could have been reduced with reasonable actions. 

202. Selling land and solar panels is not only a reasonable measure to be taken, but a 

business intelligent one; in the remote case CLAIMANT decides to leave 

RESPONDENT’s territory. 
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203. In addition, the tribunal in Middle East shares the mitigation of damages 

principle.
150

 In this case, the tribunal found that the duty to mitigate damages is a 

general principle of law and thus should be applied to investment arbitration, 

regardless not being a BIT provision. 

204. It is clear that, after selling all stock, CLAIMANT will have recovered much of the 

€690,056 it is requesting. We estimate that, only with the value of the land, 

CLAIMANT can recover at least €330,000. 

Profits from land acquisitions - 

Land €300,000  

Increase in price since buying time 10% 

Possible selling Price €330,000 

205. For all these reasons, we consider no compensation is in order, since CLAIMANT 

has not abandoned any of their projects in RESPONDENT and is still making profits 

of its investment.  

206. If the Tribunal finds the claim for so-called “wasted investment”
151

 is 

admissible, we ask for possible damage reductions to be taken into consideration. 

D) Damages to the 12 projects under the new tariff. 

207. It is unsupported to state that losses from the change in the tariff in the 12 

remaining projects will amount to €1,427,500.
152

 This sum is calculated based on 

the best results possible, and it is undisputable that CLAIMANT has had severe 

overruns in some of its projects.
153

 The fact that Beta worked better than previous 

projects is not enough to calculate such a generous amount. 

 
2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023 
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Discount rate: 

8% 
           

Expected 

Revenue 
€145.696 €273.181 €291.393 €291.393 €291.393 €291.393 €291.393 €291.393 €291.393 €291.393 €291.393 

            
Revenue at 

Reduced Tariff 
€49.669 €93.130 €99.338 €99.338 €99.338 €99.338 €99.338 €99.338 €99.338 €99.338 €99.338 

            

            
Damages 

Suffered by 

Vasiuki 

€96.027 €180.051 €192.054 €192.054 €192.054 €192.054 €192.054 €192.054 €192.054 €192.054 €192.054 

            
NPV of 

Damages as of 

1 January 2013 

€101.626 €170.132 €162.031 €144.670 €129.170 €115.330 €102.973 €91.940 €82.090 €73.294 €65.441 

            

Total Damages 

as of 1 January 

2013 

€1.238.697 
     

 

Total damages 

net of tax as 

January 1st 

2013 

€990.958 
     

 

 

E) The Tribunal cannot order to pay damages for non-existing projects 

208. Finally, we believe that CLAIMANT’s intention to ask for compensation for future 

developments, which it has not make, is a clear example of the company’s 

speculation in this process as discussed in §D).  

209. Even if these future projects had existed, they should count with the approval of 

the BEA to be operational. There is no certainty they could have been achieved. 

Claimant cannot claim damages on the basis that it would have made extraordinary 

profits that substantially exceed its cost of capital or the target rate established in 

the regulation. 

210. Additionally, an investor would make an investment if its expected NPV is equal 

or higher than zero, which occurs if the expected cash flows allow the investor to 

recover the investment and make a profit equal to, at least, its cost of capital.  

211. Since the LRE sets the feed-in tariff so that the return is equal to 8%, projects are 

expected to have an NPV exactly equal to zero.  Hence, from an ex-ante perspective 

the value of the expected cash flows in the absence of the measures is exactly equal 

to the value of the investment that CLAIMANT has not made yet.  
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212. Consequently, CLAIMANT cannot request any damages for investments it did not 

make, and which were expected to perform at a return equal to the cost of capital. 

213. In addition, taking into account that these projects might take advantage of the 

benefits of newer technology, these will be in the best possible conditions to cover 

costs with their revenue making the regulatory return. 

II.- COSTS OF THE PROCEEDINGS 

214. RESPONDENT also requests this Tribunal to bear the costs of these proceedings to 

CLAIMANT. In Ethyl,
154

 the tribunal recognized that the party could have avoided a 

controversy by waiting the six-month period established in the BIT, and should 

therefore cover the costs of the proceedings. 

215. Accordingly, DOUGLAS states that:  

“Where the claimant is unable to demonstrate that it has made any 

effort to engage the host state in settlement discussions, then the 

tribunal’s stay might be accompanied by an adverse order on 

costs…”155  
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PRAYER FOR RELIEF 

216. For the above-mentioned reasons, the RESPONDENT State humbly asks the 

tribunal to adjudge and declare that: 

1) This Tribunal has no jurisdiction over the present dispute 

2) CLAIMANT was granted fair and equitable treatment; 

3) RESPONDENT’S actions are exempted on the basis that they were necessary for 

RESPONDENT in order to meet its economic and renewable energy objectives and 

to adhere to its EU obligations; 

4) RESPONDENT cannot be ordered to rescind the LRE amended Article 4 neither to 

continue to pay the pre-2013 feed-in tariff to CLAIMANT and  

5) CLAIMANT’S basis for claiming and quantifying compensation is not appropriate. 

 

 

Respectfully submitted on 26 September 2015 by 

 

KOJEVNIKOV 

 

On behalf of Respondent 

THE REPUBLIC OF BARANCASIA 


