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STATEMENT OF FACTS 

On 31 December 1998, the Federal Republic of Cogitatia and the Republic of Barancasia entered 

into the Agreement for the Promotion and Reciprocal Protection of Investments. Respondent 

entered into the BIT with the intention to create and maintain favorable conditions for 

investments of investors conscious that that the promotion and reciprocal protection of 

investments stimulates the business initiatives. 

After the conclusion of the BIT both Contracting Parties were developing rapidly and 

implementing social and economic reforms. 

On 1 May 2004, Barancasia and Cogitatia joined the European Union. 

On 15 November 2006 Respondent's announcement about its intention to terminate its Intra-

European BITs. 

On 11 December 2006 Respondent formally resolved to terminate all its Intra-EU BITs. 

On 29 June 2007, Respondent's notification to Cogitatia about its intention to immediately 

terminate the Cogitatia-Barancasia BIT. 

On 28 September 2007, the Minister of Foreign Affairs of Cogitatia replied to Respondent’s 

notification to terminate the BIT. 

On 28 November 2008, Respondent removed the BIT with Cogitatia from its Ministry of 

Finance website listing valid and binding international agreements. 

In May 2009 Claimant purchased suitable land plots in Barancasia and decided to launch an 

experimental solar project (the Alfa Project). 

On 1 January 2010 Claimant's first project: Alfa became operational but the project was 

operating at a heavy loss due to defects in the installation, delays and huge budget overruns. 

There appeared to be no future for the Alfa project. 
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In May 2010, Respondent adopted the LRE with the aim to encourage the development of 

renewable energy technology. The LRE provided a fixed “feed-in tariff” for renewable energy 

providers who receive a license from the BEA. The LRE guaranteed that the feed-in tariff 

applicable at the time of the license would apply for twelve years. 

On 1 July 2010 the BEA announced publicly the feed-in tariff of 0.44 EUR/kWh. 

Claimant - to save the Alfa Project - applied for licenses for Alfa and for its second photovoltaic 

project - Beta. 

On 25 August 2010 the BEA denied Claimant's request for Alfa but issued a license for Beta 

alleging that a fixed feed-in tariff would only be available for new projects, not for existing ones. 

Nothing in LRE itself stated this limitation. 

On January 2011 Beta became operational. 

During 2011, a ground-breaking technology was developed making the production and 

development costs of solar panels lower. This meant that the profitability of investments made 

under the constant tariff increased dramatically. The domestic and international business 

communities becoming aware of this opportunity and issued over 7000 applications for licenses 

to the BEA to develop new power plants. 

Claimant also decided to launch 12 further photovoltaic projects using the new and cheaper 

technology. 

From the beginning of 2012, it became apparent to the Respondent that the LRE created a "solar 

bubble". 

On 1 July 2012, Claimant obtained licenses from the BEA for the 12 photovoltaic power plants 

with a 0.44 EUR/kWh feed-in tariff. 

November 2012: private hearing before the Barancasian Parliamentary Energy Committee with 

specially invited representatives of industry and other stakeholder groups. 

3 January 2013: The Barancasian Parliament adopted the Amendment to Article 4 of LRE: 
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“The feed-in tariffs set by the Barancasia Energy Authority may be reviewed annually for 

adjustment taking into account the costs of the best available technology.” 

Subsequently under the Amendment the BEA announced the new fixed feed-in tariffs: 0,15 

EUR/kWh, applicable from 1 January 2013 with retroactive effect. 
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SUMMARY OF ARGUMENTS 

Respondent submits that the Tribunal has no jurisdiction. Respondent successfully terminated the 

BIT before the first investment of Claimant. In case the Tribunal conclude that the Claimant’s 

investments are under the provisions of the BIT, Respondent submits that the present case is not 

admissible. The present case is not admissible because the BIT and the TFEU is not consistent 

with each other, these treaties are not applicable simultaneously.  

In case the Tribunal decides that it has jurisdiction over the matter, claims have no merit because 

Respondent accorded the Claimant fair and equitable treatment. It exercised its sovereign power 

in the public interest and at the same time it met Claimant’s legitimate expectations. Claimant’s 

alleged expectations, however, were not legitimate because it disregarded risk assessment and 

also to conduct its business in a reasonable manner. Respondent’s denial of license did not 

constitute to arbitrariness. 

Respondent submits that it was a necessity situation when amended the LRE and recalculated the 

general fix feed-in tariff. Therefore Respondents economic and renewable objectives and EU 

obligations preclude its wrongfulness.   

Respondent submits that Claimant is not entitled to claim restitution on the ground that 

Respondent breached the fair and equitable treatment. Moreover, Claimant cannot claim to the 

Tribunal to reestablish the earlier legal framework or oblige Respondent to continue pay the pre-

2013 feed-in tariff to Claimant. Therefor Respondent denies Claimant’s claim on restitution. 

Respondent submits the denial of all claims relating to compensation or restitution asserted by 

Claimant. Respondent submits that it acted in compliance with the original aim of the LRE by 

modifying the tariff rate and in compliance with its BIT and EU obligations. The new tariff still 

allows Claimant to obtain the original annual return on investment on an unchanged level. 

Respondent submits that Claimant's claims for compensation for alleged future investments and 

interests are unestablished and cannot be legitimately accrue according to the relevant rules of 

customary international law. 
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I. The Tribunal has no jurisdiction over the present dispute and this dispute is not 

admissible 

 

JURISDICTION  

1. The tribunal has no jurisdiction on the present case under the rules of the BIT and the 

VCLT 

A) The BIT containing no provision regarding termination or denunciation of the time 

when Respondent sent its notification 

a)  The BIT containing no provision regarding termination or denunciation for the first 

ten years 

1. The BIT Article 13 (2) has the following provisions about its termination: 

‘This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.’ 

2. As we can see, the BIT has provisions regarding termination only after the expiry of the 

ten-year long first period. The first sentence of BIT Article 13 (2) doesn’t mention the 

requirements of termination process. 

 

3. The lack of provisions is derivable from the Article 54 of the VCLT as well. The wording 

of the Article 54 is the following. 

‘The termination of a treaty or the withdrawal of a party may take place: 

(a)in conformity with the provisions of the treaty; or (b) at any time by consent of all the 

parties after consultation with the other contracting States.’ 

 

4. If Respondent would like to terminate the BIT in conformity with its provisions, 

Respondent could not identify the proper rule in the BIT. The impossibility to invoke the 
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BITs provisions over the termination means, that Respondent properly applied the rules of 

the VCLT. 

2.  Respondent denunciated the BIT in the time of the ten-year long first period. 

5. The BIT entered into force on 1 August 2002. The BIT Article 13 (1) has provisions as 

follows: 

‘This Agreement shall enter into force on the date of the last written notification 

through diplomatic channels of the fulfilment by the Contracting Parties of all the 

necessary internal procedures for bringing this Agreement into force.’ 

6. The last written notification was sent on 1 August 2002,1 which means the BIT entered into 

force on the same day. According to the day of entry into force the BIT’s first ten-year 

section ended on 1 August 2012. Respondent sent its notification about termination on 29 

June 20072 which was confirmed by the Republic of Barancasia.3 The date of 19 June 2007 

is under the abovementioned period of ten years, which means Respondent had no 

provisions to follow under the rules of the BIT. 

 

7. The lack of provisions of termination in the first ten-year period and the fact, Respondent 

terminated the treaty under this period means, Respondent had to apply the rules of the 

VCLT. 

 

8. The VCLT Article 56 (1) lit b provide the possibility to terminate the BIT, as follows: 

‘A treaty which contains no provision regarding its termination and which does not 

provide for denunciation or withdrawal is not subject to denunciation or withdrawal 

unless: 

(b) a right of denunciation or withdrawal may be implied by the nature of the treaty.’ 

                                                           
1 Procedural Order No 2, para 1 
2 ProceduralOrderNo 1, (Appendix 7.1) 
3 ProceduralOrderNo 1, (Appendix 7.2) 
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9. The BIT imply the possibility to terminate the treaty in the whole Article 13. The Article 13 

itself imply the possibility to terminate the treaty, because its headline is ‘Entry into Force, 

Duration and Termination’. Thus, Article 13 (2) provide termination for the Contracting 

Parties. Thirdly, there is no provision which prohibits denunciation for the Contracting 

Parties. 

 

10. Respondent denunciated the BIT properly. The VCLT Article 56 (2) regulates the 

termination process, as follows: 

‘A party shall give not less than twelve months' notice of its intention to denounce or 

withdraw from a treaty under paragraph 1.’ 

11. Respondent notified in writing Cogitatia of its intention to terminate the BIT on 29 June 

2007.4 In its notification Respondent clarified that the termination is effective from 30 June 

2008. On 28 September 2007 the Ministry of Foreign Affairs of Cogitatia confirmed that it 

received the notification.5 Thus, according to its termination, on 28 November 2008, 

Respondent removed the BIT from its Ministry of Finance website, in particular, the 

section of the website listing valid and binding international agreements.6 

 

12. Due to the abovementioned facts, Respondent properly terminated the BIT under the 

provision of the VCLT, and the BIT terminated on 30 June 2008. 

A) The provisions of the BIT are not applicable to Claimant’s investments 

a)  The purchase of land plots in Barancasia was Claimant first investment under the 

rules of the BIT 

13. Article 1 (1) define the term “investment”. 

‘The term “investment” shall comprise every kind of asset invested in connection 

with economic activities by an investor of one Contracting Party in the territory of 

                                                           
4 ProceduralOrder No, 1 (Appendix 7.1) 
5 ProceduralOrder No, 1 (Appendix 7.2) 
6 ProceduralOrder No, 1 Statement of UncontestedFacts, para 11 
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the other Contracting Party in accordance with the laws and regulations of the latter 

and shall include, in particular, though not exclusively: 

(a)movable and immovable property as well as any other property rights, such as 

mortgages, liens or pledges; 

(b)shares, stocks and debentures of companies or any other form of participation in a 

company; 

(c) claims to money or to any performance under contract having a financial value 

associated with an investment; 

(d)intellectual property rights, such as trademarks, patents, industrial designs, technical 

processes, know-how, trade secrets, trade names and goodwill associated with an 

investment; 

(e) any right conferred by laws or under contract and any licenses and permits pursuant 

to laws, including the concessions to search for, extract, cultivate or exploit natural 

resources. 

Any alteration of the form in which assets are invested shall not affect their character 

as investment.’ 

14. The first actions of Claimant doesn’t fit to the term of investment. It’s without any doubt 

that Claimant spent money on monitoring the Barancasian legislative process, researching 

photovoltaic solar vendors, technologies and suitable land plots in Barancasia in 2007.7 

These actions are made under the planning phase to clarify whether an investment is 

worthwhile. They are not explicitly or implicitly in the wording of the BIT. 

 

15. According to the Article 1 (1) lit a, Claimant made investments in Barancasia, when it 

purchased land plots for Alfa in May 2009.8 

  

                                                           
7ProceduralOrder No, 1 Statement of UncontestedFacts, para 8 
8ProceduralOrder No, 1 Statement of UncontestedFacts, para 12 
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16. Claimant’s investments are not under the scope of the BIT. Article 13 (3) provide 

applicability for investments made prior to the termination. 

‘In respect of investments made prior to the termination of this Agreement, the 

provisions of this Agreement shall continue to be effective for a period of ten years 

from the date of its termination.’ 

17. Claimant’s first investment which has connection to the present dispute was made in May 

2009 when Claimant purchased land plots in Barancasia for Alfa which time is latter than 

the termination of the BIT. 

 

18. According to the Article 13 (3) of the BIT and the time of Claimant’s first investment, the 

sunset clause is not applicable to the present dispute. 

 

19. Due to the abovementioned rules, facts and circumstances the Tribunal has no jurisdiction 

over present dispute. 

ALTERNATIVELY 

20. In case of denial of the abovementioned conclusion, Respondent submits that Contracting 

Parties terminated the BIT under the provisions of the Article 54 lit b of the VCLT. 

‘The termination of a treaty or the withdrawal of a party may take place: 

(b)at any time by consent of all the parties after consultation with the other contracting 

States.’  

21. Where the consent of the parties with regard to termination has not been embodied in the 

treaty inthe form of prior consent, it can be brought about subsequently and ad hoc. Parties 

can any time agree to cancel the BIT and don’t have to take the same form of the act, 

rather, they are free to choose any form they please. Article 65 (2) of the VCLT provides 

that where one party has notified the other parties in writing of its intention to denunciate a 
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treaty and the other party raises any objection within three months, the other party can carry 

out its denunciation. The silence of the other parties is treated as consent.9 

‘If, after the expiry of a period which, except in cases of special urgency, shall not be 

less than three months after the receipt of the notification, no party has raised any 

objection, the party making the notification may carry out in the manner provided in 

article 67 the measure which it has proposed.’ 

22. Respondent notified Cogitatia about its intention to terminate the BIT on 29 June 2007. 

Cogitatia did not raise any objection in the subsequent three months. Rather, Cogitatia 

replied to the notification, which confirmed that it received the notification. This response 

underpins the lack of objection. 

 

23. Article 54 lit b require prior consultation between the Contracting Parties, which term has 

no universally agreed definition and consultation requirement is not part of customary 

international law. In accordance with the principle of good faith which pervades 

international treaty relationships, consultation in the context of Article 54 lit b means that 

the Contracting Parties must be informed in good time of the intention to terminate the 

treaty.10 

 

24. Due to the abovementioned facts and circumstances, respondent terminated the BIT 

effective as of 30 June 2007. 

ALTERNATIVELY 

25. In case of the denial of the successive termination, effective as of 30 June 2008, 

Respondent submits that BIT terminated on 1 August 2012. 

  

                                                           
9 Dörr and Schmalenbach 2012, p. 958 
10 Dörr and Schmalenbach 2012, p. 960 
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ADMISSIBILITY 

1) The BIT is materially inconsistent with the European Union legal order. 

26. Under the Lisbon Treaty, foreign direct investment was included under the Common 

Commercial Policy, and the EU was granted exclusive competence in the field. This 

provision is embodied in the Article 207 (1) of the TFEU, as follows: 

‘The common commercial policy shall be based on uniform principles, particularly 

with regard to changes in tariff rates, the conclusion of tariff and trade agreements 

relating to trade in goods and services, and the commercial aspects of intellectual 

property, foreign direct investment, the achievement of uniformity in measures of 

liberalisation, export policy and measures to protect trade such as those to be taken 

in the event of dumping or subsidies. The common commercial policy shall be 

conducted in the context of the principles and objectives of the Union's external 

action.’ 

27. The BIT and the TFEU relate to the same subject matter because they cover the same types 

of investors and investments, serve the same purposes, offer the same standards of 

protection, and provide for equivalent remedies. 

 

28. The BIT and the TFEU are not applicable simultaneously. The arbitration clause in the BIT 

cannot apply because it is incompatible with the TFEU, the principle of autonomy of EU 

law and the principle of supremacy of EU law. On one hand, the Court of Justice of the EU 

has exclusive competence to interpret EU law. On the other hand, arbitration proceedings 

between investors and Member states may lead to discrimination problems, breaching 

Article 18 of the TFEU. 

‘Within the scope of application of the Treaties, and without prejudice to any special 

provisions contained therein, any discrimination on grounds of nationality shall be 

prohibited.’ 

29. This provision prohibits discrimination on grounds of nationality. States that have not 

concluded BITs with Respondent cannot claim compensation for damages before an 
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arbitral tribunal. In the light of this rule, the provisions of the BIT are discriminating 

against other states. Due to the incompatibility with the fundamental principle of equality 

regardless of nationality the BIT is inapplicable. 

 

30. The uniform application of EU is in danger if Tribunal states its jurisdiction and interprets 

EU law. Tribunal has to interpret EU law, but in case of doubt it is not entitled to raise 

preliminary question of law to the Court of Justice of the EU. 

 

31. The abovementioned uniform application is not inevitably safeguarded by national courts. 

Firstly, such proceedings are not obligatory. Secondly, such remedies are limited by 

specific prerequisites and not every misinterpretation of the law results in the annulment of 

an award or refusal of its recognition and enforcement. Thirdly, the seat of arbitration is in 

Dunedin, Caledonia,11 a non-EU Member State,12 which means the national court will 

neither be obliged nor entitled to request a preliminary ruling from the European Court of 

Justice. 

A) The Article 30 of the VCLT underpins the inapplicability of the BIT’s arbitration 

clause 

32. The Article 30 (3) of the VCLT exclude the applying of the BIT’s Article 8, as follows: 

‘When all the parties to the earlier treaty are parties also to the later treaty but the 

earlier treaty is not terminated or suspended in operation under article 59, the earlier 

treaty applies only to the extent that its provisions are compatible with those of the 

latter treaty.’ 

33. The TFEU and the provisions of the BIT are not compatible in the light of the 

abovementioned facts. The European Comission in Eureko v. The Slovak Republic 

concluded the following: 

‘There are some provisions of the Dutch-Slovak BIT that raise fundamental questions 

regarding compatibility with EU law. Most prominent among these are the provisions 

                                                           
11 Procedural Order No 1, p. 17 
12 Procedural Order No 2, para 8 
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of the BIT providing for an investor-State arbitral mechanism (set out in Art. 8), and 

the provisions of the BIT providing for an inter-State arbitral mechanism (set out in 

Art. 10). These provisions conflict with EU law on the exclusive competence of EU 

courts for claims which involve EU law, even for claims where EU law would only 

partially be affected. The European Commission must therefore … express its 

reservation with respect to the Arbitral Tribunal’s competence to arbitrate the claim 

brought before it by Eureko B.V.’ 

34. The provisions of the Article 8 and Article 10 of the Dutch-Slovak BIT are equal with the 

provisions of the Article 8 and Article 9 of the BIT. The conclusion therefore has to be the 

same, the Tribunal lacks jurisdiction to decide the case. 

II. Respondent accorded Claimant fair and equitable treatment 

35. In case the Tribunal finds jurisdiction on the claim, Respondent respectfully asks to deny 

all allegations of the Claimant in its entirety. Respondent asserts that it complies with the 

minimum standard of treatment which is equated to FET (1.) Respondent accorded 

Claimant fair and equitable treatment for the subsequent reasons: Respondent met 

Claimant’s legitimate expectations (2.), Respondent’s legislative act was justifiable (3.) 

Respondent acted in a transparent manner (4.), Respondent acted in a non-discriminatory 

manner (5.)Respondent did not grant license on the basis of arbitrariness (6.). 

1) FET is not an autonomous standard and does not imply obligation on Respondent in 

addition to MST 

36. FET equates to MST and it is not a self-standing, autonomous standard. This means that 

treatment is not different from international minimum standard,13and the threshold for 

violation of FET high.14 This manifests in the severeness of the breach. According to Genin 

v. Estonia case, Respondent violates FET standard when its acts show: 

                                                           
13 Dolzer and Schreuer 2012 p. 136 
14 UNCTAD 2012 p. 13 
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‘wilful disregard of duty, an insufficiency of action falling far below international 

standard nor even subject to bad faith’15 

37. Respondent underlines that an unqualified16 FET gives broad discretion to the Tribunal that 

might result in an unbalanced interpretation without due regard to the public interest of the 

host State.17 However, equating FET with MST gives effect to a balanced interpretation of 

Claimant’s expectations and Respondent’s right to regulate.18 In contrast, broad 

interpretation would not serve to sustain high level of deference towards State’s regulatory, 

legislative and administrative acts.19 Respondent stresses that Tribunal reaches balanced 

interpretation on the basis of minimum standard.  

2) Respondent did not frustrate Claimant’s legitimate expectations 

A) Claimant’s expectations are not legitimate and reasonable 

38. It is unreasonable to expect that a) Respondent would refrain from exercising its legislative 

power by concluding LRE on 1 May 2010 and that b) rates will remain unaltered despite 

technological advances. 

a) ‘A legal framework is by definition subject to change as it adapts to new circumstances 

day by day’20 

39. Claimant’s expectations exist in the context of State’s undeniable sovereign power to 

regulate. Equating stability with FET is a mistake and places inappropriate and unrealistic 

obligations on the host State.21 Expectations that the general regulatory framework of an 

investment will not change are misplaced and unreasonable except for a commitment 

specifically made to the investor.22  

 

                                                           
15 Genin v. Estonia para 367 
16 UNCTAD 2012 p. 20 
17 UNCTAD 2012 p. 11 
18 9.J World Investment & Trade 255 2008 p. 277 also Saluka v. The Czech Republic para 305 
19 9.J World Investment & Trade 255 2008 p. 269 
20 ADF Group Inc. v. United States of America 9.3.29 
21 Saluka v. The Czech Republic para 304 
22 Total v. Argentina para 122 
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40. Respondent did not make any commitments addressed to the Claimant to waive its right to 

regulate domestic matters. FET standard is not conflated with stabilization clause. Such 

clause freezes general legal regime that applies to the investment contract23 and changes 

that are inconsistent with the frozen law will not be applicable to the investment.24 In 

contrast, contractual rights do not derive from an FET provision, thus there is no right that 

could entitle the Claimant to demand that Respondent refrain from exercising its legislative 

power.  

 

41. Original Article 4 of LRE regulated the issuance of license and applicability of feed-in 

tariff. Upon obtainment of a license, licensee acquired right for tariffs. Respondent’s 

sovereign power created the Claimant’s right in the form of a unilateral legislative act and 

not in the form of individually bargained contract.25 When an investor welcomes 

Respondent’s general legislative measure to create rights, the same investor must not deny 

its right to modify them.  

b) Claimant’s misinterpretation of LRE does not alter the substantive goals of LRE 

42. Respondent questions the Claimant’s perception that LRE intended to ensure profitability 

for a long period of time. Balanced interpretation requires that the Tribunal not only looks 

the host State’s acts but it also examines the Claimant’s conduct.26 

 

43. On 1 May 2010, Respondent introduced LRE. On the basis of Alfa’s license, tariffs were 

updated annually according to prior year’s experience and any know or expected tariff 

changes. Alfa was operating at heavy loss and there seemed to be no survival for the 

project: 

Vasiuki was unable to control the construction costs, resulting in an overrun of more 

than 50% of the estimated project cost. In addition, the solar installation’s 

performance was poor, resulting in it operating at only 12.1% of design capacity, 

                                                           
23 Dolzer and Schreuer 2012 p. 82 
24 Salacuse 2013 p. 154 
25 Salacuse 2013 p. 137 and Potesta, Michele 2013 p. 106 
26 55 Int’l & Comp. L.Q. 527 2006 p. 531 
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versus Claimant’s projection of 21%.’27 

44. Under these circumstances managers of the Claimant regarded the proposal of LRE as a 

form of government-backed subsidies that provided some hope for survival. By judging 

operational deficiencies of Alfa, Claimant was itself not convinced whether or not LRE 

would contribute to survival of the project. LRE was enacted at a time when Claimant 

focused on the survival of Alfa and could not have possibly considered LRE as an aid to 

increase profits. In fact, the objectives of LRE and the Claimant’s coincide.  

 

45. LRE was not intended to subsidize profitability, rather it based the calculation of feed-in 

tariff on the premise that the average annual return on licensed investments should be 8%. 

Tariffs aimed at providing a reasonable return rate irrespective of prior year’s experience 

and performance problems. This way, even if an investor does not generate any profits, its 

costs are going to be remunerate. Claimant’s expectations could not have reasonably 

reached further than a certain return rate. Feed-in tariff is therefore based on the objective 

amount of annual return rate and not on the subjective expectations of an investor28  

regarding its profitability. Accordingly, licenses entitles the Claimant to claim a reasonable 

return rate in the form of feed-in tariff, thus Respondent’s legislative act was not 

inconsistent with what the Claimant could have expected. 

 

46. In Azurix case, Claimant proposed that  

„the Tribunal should examine ”the impact of the measure on the reasonable 

investment backed-expectations of the investor, and whether the state is attempting to 

avoid investment-backed expectations that the state created or reinforced through its 

own acts.”29 

47. On one hand, feed-in tariff is a compound of altogether 13 factors that influence the final 

amount on the other this amount should be eligible to obtain 8% annual return rate. 

Respondent has never expressed that those elements which consituted to 0,44EUR/kWh in 

                                                           
27 Expert riport of Juanita Priemo, MBA,C.A para 6 
28 Saluka v. The Czech Republic para 304 
29 Azurix v. Argentina para 341 
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order to obtain a 8% rate of return on 1 July 2010 will not change over time. In 2011 the 

components of feed-in tariff changed substantially which in itself triggered to alter the 

return rate. Thus Respondent denies that the amendment of LRE had impact on the 

Claimant’s expectations upon licenses. It acted, in accordance with them, since these do not 

entitle the licensee to claim more than a reasonable return rate. 

 3)  Respondent legislative measure is justifiable 

48.  Tribunals’ assumptions that stability of legal and business environment is an essential 

element of FET or that the evisceration of arrangements upon which the investor was 

induced to invest should be taken into consideration with due regard the circumstances.30 In 

fact, State has right to regulate in manner that is  

‘reasonably justifiable by public policies and that such conduct does not manifestly 

violate the requirements of consistency, transparency, even-handedness and non- 

discrimination.’31 

49. Respondent states that the amendment of Article 4 complies with these requirements. In the 

absence of ground-breaking technology, a reasonable return rate was attainable under 0,44 

EUR/kWh tariff regime. However, after 2011 reduced development costs made 8% return 

rate achievable under 0,15EUR/kWh tariff, thus 0.44EUR/kWh turned to be redundant and 

contradictory to the purposes of tariffs. In case of no legislative interference, Respondent 

would now be subsidizing unfair profitability that the Respondent has not committed to.  

 

50. Respondent’s measure is justifiable by public interest. If Respondent financed unfair 

revenues of investors it would cause gross abundance in the budget of educational system. 

Even regulating in the public interest, Respondent acted consistently with the Claimant’s 

legitimate expectations since it continued to provide a reasonable return rate on 

investments. 

                                                           
30 Saluka v. The Czech Republic para 304 
31 Saluka v. The Czech Republic para 307 
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3) Respondent did not act in a discriminatory manner 

51. Non-discriminatory treatment prohibits discrimination on the basis of gender, race or 

religious belief or the types of conduct that amount to a ‘deliberate conspiracy […] to 

destroy or frustrate the investment.’32 Respondent denies that it realized any element of 

discriminatory treatment based on gender, race or religion. Respondent stresses that it did 

not single out the Claimant because LRE applies to both national and foreign investors. 

4) Claimant’s poor risk assessment should not be conflated with an alleged lack of 

transparency 

a)  Duty of risk assessment and reasonable management 

 

52. Generally, doing business involves risks, but unlike domestic investment which supposes a 

smaller degree of risk, FDI is a risk-high return investment. A diligent investor is therefore 

expected to study risks in its investment and act accordingly.33. Methanex Tribunal stated 

that an investor must anticipate regulatory changes when host State has expressed no 

specific commitments that it would not exercise its legislative power.34 As expressed above, 

Respondent alleges that it has made any assurances or commitments that the Claimant’s 

investment would be shielded from the possible modification of legal environment. 

 

b) Respondent acted in a transparent manner 

53. Transparency is a requirement based on BIT. Tecmed Tribunal expressed that a general 

obligation of transparency exists and incorporated the requirement within FET, in particular 

legitimate expectation of an investor. However, Tecmed’s interpretation is rather a 

‘description of perfect public regulation in a perfect world, to which all states should aspire 

but very few (if any) will ever attain.’35  

54. In addition, Metalclad Tribunal found prominent NAFTA’s reference to transparency. In 

the context of NAFTA and Metalclad Tribunal’s reasoning transparency required that 

                                                           
32 UNCTAD 2012 p. 82 
33 55 Int’l & Comp. L.Q. 527 2006 p. 534 
34 Methanex v. United States IV Chapter D para. 9 
35 UNCTAD Transparency 2012 p. 52 
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‘all relevant legal requirements for the purpose of initiating, completing and 

successfully operating investments made or intended to be made, under the 

Agreement should be capable of readily known to all affected investors of another 

Party.’36 

55. However, BIT contains no reference to transparency that would place such obligation on 

the Respondent. Thus, Tribunal should treat transparency with caution. 

 

56. Regardless the absence of transparency in BIT, Respondent complied with the requirement. 

Claimant should have known about future changes in the legal regime because between 

2012 and 2013 concerns about the sustainability of legal environment were made public. 

Respondent questions that the Claimant could not have anticipated a change in the legal 

regime after the appearance of ground-breaking technology in 2011.  

 

57. Claimant initiated preparations for the development of 12 projects while concerns about 

tariff system’s sustainability emerged. Technology permitted significant rise in revenue. By 

the time it applied for licenses on 1 April 2012, excessive profits had generated severe 

preoccupation. For 4 months, in several media interviews politicians conceded that the 

circumstances would create an unfair windfall and that laws would be revised because LRE 

was a mistake. 

 

58. Respondent stresses that modification of feed-in tariffs was foreseeable because of the 

existing regulation. In contrast to Tecmed, Claimant had every reason to doubt the 

legitimacy of its calculations of future profits. As managers of the Claimant became aware 

of LRE they could have similarly reasoning.37  been aware of changes.  

6)  Respondent’s denial of license does not amount to arbitrariness 

59. BEA denied request for license because fixed feed-in tariff would only be available for new 

projects, not for existing ones, though nothing in LRE stated this limitation. In accordance 

with high degree of deference, an administrative decision in order to violate MST must go 

                                                           
36 Dolzer and Schreuer 2012 p. 149 
37 UNCTAD 2012 p. 113 
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beyond mere arbitrariness, something that is surprising, shocking or exhibits a manifest 

lack of reasoning.38 In the context of denial of justice, misinterpretation of domestic law 

does not amount to a breach of the standard.39  

 

60. In addition an administrative decision is subject to review, however Claimant did not file 

any claims to administrative court. In the context of balanced examination, Claimant is 

bound by risk assessment and reasonable management.  According to Generation Ukraine 

Tribunal a duty of good management  requires to make a reasonable effort to correct 

administrative decision of BEA. Respondent stresses that Claimant is not required to 

exhaust remedies it only has to ‘make a reasonable effort40 to correct administrative 

decision of BEA. A failure to seek correction of an administrative decision may disqualify 

the international claim  

‘not because there is a requirement of exhaustion of remedies….but because of the 

absence of reasonable – not necessarily exhaustive- effort by the investor to obtain 

correction.’41 

61. Claimant would not have been ruled out to access the Tribunal. According to Annulment 

decision of Compania des Aguas Award, a Tribunal is in charge of examining whether or 

not the BIT was breached. When the Claimant has a choice of remedies under BIT, 

Tribunal should not deprive the Claimant’s right to obtain a decision. 42 Claimant’s possible 

reference to Article 8 is improper. 

III. Respondent action was necessary in the aspect of EU obligations and on the ground 

it’s economic and renewable energy objectives 

1) Respondent’s conduct was necessary to avoid an economic and social crises 

62. Respondent submits that renewable energy system was unsustainable and threatened its 

economic and financial stability. 

                                                           
38 UNCTAD 2012, p. 113 
39 UNCTAD 2012, p. 88 
40 Muchlinski p. 634 
41 Generation Ukraine v. Ukraine para 20.30 
42 Compania de Aguas v. Argentina para 114 
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63. If Respondent wanted to sustain the 0.44 EUR/kWh fix feed-in tariff it had to finance from 

state budget which would overtake the 15% of state revenues. In this case, Respondent had 

divert an amount as much to finance public education.43 This would lead to economic and 

social crisis as show the national strikes of teachers in June 2012.44 

 

64. Moreover, Respondent could not borrow the necessity amounts to maintain the 0.44 

EUR/kWh fix feed-in tariff because this would be a violation against its EU obligations. 

Consequently, Respondent had to take the necessary steps to avoid an economic and social 

crisis. 

2) Respondent`s act is exempted on customary international law necessity provisions 

65. Respondent submits that even if the Tribunal finds that Respondent breached the FET the 

necessity provisions of ILC Article precludes its wrongfulness. 

 

66. Respondent submits that Article 4 of the BIT contains only provisions around necessity 

situations, like war, armed conflict, riot or state of national emergency when Respondent 

has to compensate investors. Consequently, Respondent submits that the question of 

necessity shall interpreted under the ILC Articles.  

 

67. Article 25 (1) of ILC Articles declare the conditions when necessity may be invoked by a 

State: 

‘Necessity may not be invoked by a State as a ground for precluding the wrongfulness 

of an act not in conformity with an international obligation of that State unless the 

act: 

a. is the only way for the State to safeguard an essential interest against a grave 

and peril; and 

(b) does not seriously impair an essential interest of the State or States towards which 

the obligation exists, or of the international community as a whole.’ 

                                                           
43 Statement of Uncontested Facts para 29 
44 Statement of Uncontested Facts para 32 
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68. According to the commentary to Article 25 necessity has been invoked to protect a wide 

variety of interests, including safeguarding the environment, preserving the very existence 

of the State and its people in time of public emergency, or ensuring the safety of a civilian 

population.45 

 

69. The commentary to Article 25 allow to invoke necessity in cases when the peril will not yet 

have occurred.46 

 

70. Respondent emphasize that the sustaining of the 0.44 EUR/kWh fix feed-in tariff would 

detract the 15% of state revenues.47 This measure could danger the finance of public 

services like education. 

 

71. Respondent could not borrow the necessity amount without breaching its EU obligations.48 

 

72. Consequently, Respondent submits that changing the fix feed-in tariff system was the only 

way to protect its essential economic and social interests including to adhere to EU 

obligations. 

 

73. Respondent submits that its breach of the BIT does not impair the interest of the other 

Contracting Party or the international community.   

 

74. The Tribunal in Suez Sociedad General de Aguas v. Argentina stated Respondent satisfied 

the condition of Article 25 1. (b), because Argentina injured Claimant’s interest, but this 

injury did not impair the other Contracting Parties interest or the international community.49 

 

75. Article 25 (2) states when necessity may not be invoked: 

‘In any case, necessity may not be invoked by a State as a ground for precluding 

wrongfulness if: 

                                                           
45 ILC Articles p. 83 
46 ILC Articles p. 83 
47 Statement of Uncontested Facts para 29 
48 Statement of Uncontested Facts para 30 
49 Suez Sociedad General de Aguas v. Argentina para 239 
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a. the international obligation in question excludes the possibility of invoking 

necessity; or 

b. the State has contributed to the situation of necessity.’ 

76. Respondent submits that the BIT does not contain any provision which exclude the 

possibility of invoking the necessity defense in this situation. 

 

77. The Tribunal in Suez Sociedad General de Aguas v. Argentina faced with the same problem 

when inquired the provision of Article 2. (b), and stated that Argentina satisfied this 

condition because the Tribunal did not find anything which exclude the defense of 

necessity.50  

 

78. Consequently, Respondent can refer to necessity if Tribunal finds that it breached the FET 

provision. 

 

79. In connection with contribution the commentary to Article 25 (2) b) states that: 

‘For a plea of necessity to be precluded under paragraph 2 (b), the contribution to 

the situation of necessity must be sufficiently substantial and not merely incidental or 

pheripheral.’51 

80. Respondent submits that the incentivizing of the renewable energy system contributed only 

incidentally, and not substantially to the unexpected technological development and to the 

starting social disorders. 

 

81. Respondent emphasized in its renewable energy aims was to create a sustainable 

development of the use of renewable energy sources.52 

 

82. Respondent submits that the supporting of renewable energy with incentives and the 

premised 8% annual average return from photovoltaic energy projects are not the same.  

                                                           
50 Suez Sociedad General de Aguas v. Argentina para 240 
51 ILC Articles p. 84 
52 Statement of Uncontested Facts para 14 
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83. However the fix feed-in tariff reduced to 0.15 EUR/kWh the 8% average annual return is 

still possible, because due to the ground-breaking 2011 technology the solar panels 

substantially decreased.53 

IV. Claimant is not entitled to claim specific performance because there is no causality 

between Claimant’s losses and the breach of FET 

1) Neither the BIT nor customary international law entitles Claimant to claim restitution 

in the present case 

84. Respondent submits that Claimant request’s to rescind the LRE amended Article 4 or 

granting to Claimant the earlier feed-in tariff is a form of restitution. 

 

85. According to the commentary to Article 35 of the ILC Article ‘restitution consists in re-

establishing the status quo ante, i.e. the situation that existed prior to the occurrence of the 

wrongful act’.54 Restitution involves the modification of the legal system, therefore the 

revocation, annulment the legislative provision which violates international law or the 

rescinding an administrative measure.55 

 

86. Consequently, Respondent submits that Claimant’s claim tend to the Tribunal order 

restitution. 

 

87. Respondent denies Claimant’s claim on the following reasons.    

A) The BIT does not make possible for Claimant to claim restitution for the breach of the 

fair and equitable treatment 

88. Respondent submits that the BIT limits cases restitution is applicable. 

 

89. Article 4 of the BIT contains provisions in connection with the situations where restitution 

is applicable.  

                                                           
53 Procedural Order No 2 para 27 
54 ILC Articles p. 96 
55 ILC Articles p. 97 
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90. Article 4 (1) of the BIT refers to losses owing to war, armed conflict, state of national 

emergency, revolt, insurrection, riot or other similar events attributable to authorities in the 

territory of the other Contracting Party. 

 

91. Article 4 (2) of the BIT concretizes further the situation where restitution is applicable. 

These situations cover requisitioning of property, the state of necessity and destruction of 

the property of the investor by the forces or authorities of the latter Contracting Party which 

was not caused in combat action or was not required by the necessity of the situation.  

 

92. Moreover the Article 4 restricts the application of restitution to Article 4 (1) and Article 4 

(2) a) and c) because in the case of state of necessity Article 4 does not refer to restitution. 

Subsequently, in case of a state of necessity the BIT provides compensation for losses of 

the investors.  

 

93. Respondent submits that the Tribunal may not rule on question that Claimant not invoked, 

this is which requires the non ultra petite principle.56 

 

94. Since Claimant did not refer to Article 4 when claimed restitution, Respondent submit that 

it preclude the Tribunal to order restitution. 

 

95. Consequently, Respondent submits that in the case of breaching the FET provision 

restitution is not applicable. 

B) The specific performances which Claimant requested not possible under customary 

international law 

i. Claimant is not entitled to claim the restitution of the earlier legal framework because, 

in the present case it is not possible under ILC Articles  

96. Respondent submits that Claimant cannot claim restitution under customary international 

law, particularly in the aspect of ILC Articles. 

 

  
                                                           
56 Spiermann, 2008 p. 90   
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97. Article 35 states that: 

‘A State responsible for an internationally wrongful act is under an obligation to 

make restitution, that is, to re-establish the situation which existed before the 

wrongful act was committed, provided and to the extent that restitution: 

a. is not materially impossible; 

b. does not involve a burden out of all proportion to the benefit deriving from 

restitution instead of compensation’. 

98. Article 35 of the ILC Article excludes the applying of restitution when it is materially 

impossible or disproportionable.  

 

99. Respondent submits that it is materially impossible to re-establish the situation prior to 

modification of the LRE and changing the feed-in tariffs. This assertion bases on the 

Barancasian public officials admission. They admitted that it is physically impossible to 

connect 7000 new users to the national electricity grids. 

 

100. According the ILC Articles restitution is disproportion ‘where there is a grave 

disproportionality between the burden which restitution would impose on the responsible 

State and the benefit which would gained, either by the injured State or by any victim of the 

breach’.57 

 

101. The Tribunal in CMS v. Argentina took account the economic state of Argentina when 

balanced the burden of restitution and the benefit would gained the Claimant. The Tribunal 

stated that ‘it would be utterly unrealistic for the Tribunal to order to turn back to the 

regulatory framework existing before the emergency measures were adopted’.58 

 

102. Respondent submits that the earlier feed-in tariff regime threatened the economic stability, 

the public finance of educational system of Barancasia and moreover it would be 

unsustainable.59 

                                                           
57 ILC Articles p. 98 
58 CMS v. Argentina para 406 
59 Uncontested facts para 29 & 30 
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103. Consequently, Respondent submits that it would be disproportional if Tribunal order re-

establishing the earlier legal framework, therefore Claimant cannot claim restitution under 

Article 35 of the ILC Articles.   

b) Claimant is not entitled to claim the pre-2013 feed-in tariff, because the BIT does not 

provide to grant any individual exceptions 

104. Respondent submits that the BIT does not provide to Claimant to claim Respondent 

continue pay the pre-2013 feed-in tariff. 

 

105. Respondent submits that this individual exception contrast with the BIT, therefore with 

Respondent’s international obligation. Moreover, Respondent’s internal law neither provide 

individual feed-in tariff to investors.  

 

106. According to Article 3 (1) of the BIT: 

‘Once a Contracting Party has admitted an investment in its territory, in accordance 

with its laws and regulations, it shall accord to investments and returns of investors 

of the other Contracting Party treatment which is fair and equitable and not less 

favourable than that which it accords to investments and returns of its own investors 

or to investments and returns of investors of any third State, whichever is more 

favorable'. 

107. Respondent submits that LRE and the regulatory power of the BEA to calculate the general 

feed-in tariff do not contain any provision on individual feed-in tariff calculation. 

 

108. According to Respondent Article 3 of the BIT together with the renewable energy 

regulatory framework do not grant to Claimant individual feed-in tariff.  

 

109. Since the positive differentiation is only possibility60 and the BIT do not impose any 

obligation to Respondent to grant Claimant more favourable treatment than its own 

investors therefore Respondent denies Claimant’s claim to continue pay the pre-2013 feed-

in tariff. 

                                                           
60 Dolzer and Schreuer, 2012 p. 198 
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2) There is no adequate causality between Claimant’s alleged harms and Respondent’s 

conduct 

110. Respondent submits that there is no adequate causality between Claimant’s losses and 

Respondent’s legislative and administrative acts. 

 

111. Article 31 (2) of the ILC Articles provides that: 

‘Injury includes any damage, whether material or moral, caused by the 

internationally wrongful act of a State.’ 

‘Article 31 of the ILC Articles requires reparation only for injury caused by an 

internationally wrongful act. This provision embodies the general principle of law 

that there must be a close link between the wrongful act and the injury.’61 

112. Therefore even if the Tribunal finds that Respondent breached the FET, Claimant has to 

prove that its damages resulted from the breaching of the BIT. 

 

113. Respondent submits that Claimant’s losses which based on the breach of FET are indirect 

and remoteness from the infringement of the FET. 

3) Claimant is entitled compensation at most 

114. Respondent submits that even if the Tribunal finds that Respondent breached the FET 

provision of the BIT and finds the adequate causality, Claimant is entitled only to 

compensation. 

 

115. According to Article 36 (1) of the ILC Article: 

‘The State responsible for an internationally wrongful act is under an obligation to 

compensate for the damage caused thereby, insofar as such damage is not made by 

restitution.’ 

                                                           
61 Dugan, Wallace, Rubins, Sabahi, 2008 p. 597 
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116. Respondent explained above the disproportionality and impossibility of restitution. 

Consequently submits that in the present case compensation is the only form of reparation 

which available to Claimant. 

4) Even if specific performance can be granted, in the present case the Tribunal cannot 

compel Respondent to modify its legislative acts 

117. Respondent submits that even if the Tribunal finds that obtain the conditions to order 

restitution, in the present case it would be a serious interference to Respondent’s 

sovereignty. 

 

118. The Tribunal in LG&E v. Argentina stated that: 

‘The judicial restitution required in this case would imply modification of the current 

legal situation by annulling or enacting legislative and administrative measures that 

make over the effect of the legislation in breach. The Tribunal cannot compel 

Argentina to do so without a sentiment of undue interference with its sovereignty.’62 

119. In the Occidental Petroleum v. Ecuador case the Tribunal also emphasized the 

impossibility of specific performance when the breach of State’s obligation resulted in 

exercising its sovereign power: 

‘It is well established that where a State has, in the exercise of its sovereign powers, 

put an end to a contract or a license, or any other foreign investor’s entitlement, 

specific performance must be deemed legally impossible.63’ 

120. Consequently, Respondent submits that restitution is inapplicable in the present case. 

  

                                                           
62 LG&E v. Argentina para 87 
63 Occidental Petroleum v. Ecuador para 79 
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V. Whether Claimant's Basis for Claiming and quantifying compensation is  

appropriate 

1) Denial of all Claims 

121. Respondent respectfully asks the Tribunal to deny all claims relating to compensation or 

restitution asserted by Claimant.  

2) Claimant's calculations for compensation are ill-supported and based on incorrect 

legal and factual assumptions 

122. In the event that the Tribunal finds that Claimant is entitled to compensation Respondent 

asks the Tribunal to find that Claimant’s calculations for the requested remedy are ill-

supported and based on incorrect legal and factual assumptions as set forth below in points 

A) to E) 

A) Wrongfully claimed damages relating the Alfa Project 

123. The basis for requesting compensation for the Alfa Project is absolutely unfounded since 

i.the application for a subsidy for a project operating with an obsolete technology 

unequivocally impact with the aim of the LRE 

ii.Claimant applied for the subsidy to rescue its project operating at a heavy loss 

a) The appliance for a subsidy for a project operating with an obsolete technology 

unequivocally impact with the aim of the LRE a) 

124. The LRE explicitly provides itself in Article 1 para 1 that its aim is 

"... to ensure sustainable development of the use of renewable energy sources, 

promote further development and introduction of innovative technologies, taking 

particular account of the international commitments of the Republic of Barancasia, 

the objectives of environmental protection,reduction of dependence on fossil energy 

sources and energy imports, and other objectives of the state energy policy, ..."64 

                                                           
64 Article 1 para 1 of the LRE 
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125. Claimant applied for and now claims for a tariff rate which was determined by taking into 

account a certain level of technology which became obsolete during 201165 when a new 

ground-breaking technology was developed making the operation of solar installations 

substantially cheaper and in this way more lucrative. This significant increase in the level 

of profitability is what Claimant calls for. 

 

126. Respondent submits that Claimant's expectation for these extra profits is illegitimate 

because the non-observance of the role of innovation impact with the general aims of the 

LRE and leads to unwished social costs which has to be prevented. 

b)  Claimant applied for the subsidy to rescue its project operating at a heavy loss 

127. The Alfa project operated at a heavy loss at the point of time of the appliance. This 

happened because Claimant was unable to control the construction costs of the Alfa plus 

Alfa's factual capacity hold off with almost the half of the designed capacity.66 Claimant 

admitted itself that it applied for the green subsidy because it could provide some hope for 

the project to survive. 

 

128. Respondent submits that Claimant's expectation to financing a - without-the-tariff unviable 

- project is illegitimate. 

  

                                                           
65 Statement of uncontested facts para 25 
66 See Vasiuki LLC Dataset tab 4.design capacity of 12,1% versus projected capacity of 21% 
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B) Wrongfully claimed and incorrectly calculated damages relating the Beta Project 

i. The basis for requesting compensation for the Beta Project is unfounded for the same 

reason as for the Alfa Project 

129. The basis for requesting compensation for the Beta Project is absolutely unfounded for the 

same reason as expressed by the Alfa Project: the application for a subsidy for a project 

operating with an obsolete technology unequivocally impact with the general aim of the 

LRE. In addition to this the Amendment to Article 4 of LRE provides as follows: 

“The feed-in tariffs set by the Barancasia Energy Authority may be reviewed 

annually for adjustment taking into account the costs of the best available 

technology.”67 

b)  Methodological error in discounting of future cash flows of the Beta project 

130. As expressed in the Priemo Report Claimant's calculation for losses suffers from a 

fundamental error. The result of the correct calculation equals 104.402 EUR vis-à-vis the 

123.261 EUR calculated by Claimant.  

C) Wrongfully claimed and incorrectly calculated damages relating the twelve more 

photovoltaic projects 

i. Alleged damages in the case of completion of twelve more photovoltaic projects 

i) The new tariff still allows Claimant to obtain an 8% annual return on investment on 

an unchanged level owing to the technological progress 

 

131. Respondent submits that Claimant's expectation for the extra revenue deriving from the 

difference between the 0,44 EUR/kWh and the 0,15 EUR/kWh is illegitimate. The secondly 

announced fixed feed-in tariff rate of 0,15 EUR/kWh still allows Claimant to obtain an 8% 

annual return on investment (RoI)68 owing to the technological progress which also was the 

original assumption by the determination of the first tariff. In contrast with the Alfa and 

Beta Claimant used this new and cheaper technology at its twelve more photovoltaic 

                                                           
67 Article 4 of LRE 
68 Procedural Order No 2 Para 27. 
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projects so Claimant is capable to have a share from these cost benefits at an unchanged 

level of profitability. 

 

132. Respondent submits that it modified the tariff in compliance with the ground-breaking 

technological achievements which led to the substantially fall of development costs of solar 

panels. 

ii)  Methodological error in discounting of future cash flows of the twelve more 

photovoltaic projects 

133. Respondent submits that Claimant committed the same error in the calculation of losses of 

the twelve more photovoltaic projects as of the Beta Project. According to the Priemo 

Expert Report69 the correct sum takes out 1.238.697 EUR vis-à-vis the 1.427.500 EUR 

calculated by Claimant. 

b)  Incorrectly calculated damages in the case of liquidation of the twelve projects 

134. Respondent respectfully asks the Tribunal to reduce the value of damages with the 

liquidation/market price70 of purchased land and equipment. Claimant's calculation of 

690.056 EUR damages are based on that presumption that the purchased land and 

equipment will not have any further use but this would obviously led to an unlawful 

overcompensation. The World Bank Guidelines on the Treatment of Foreign Direct 

Investment indicates the use of liquidation value by the determination of amount of 

compensation reasonable as follows: 

"...compensation is to be determined and as an illustration of the reasonable 

determination by a State of the market value of the investment under Section 5 above, 

such determination will be deemed reasonable if conducted as follows: 

(ii) for an enterprise which, not being a proven going concern, demonstrates lack of 

profitability, on the basis of the liquidation value;71 

                                                           
69 Priemo Expert Report Annex 2 
70 Procedural Order No 3 Para 16. 
71 World Bank Guidelines Chapter IV Section 6 para. (ii) 
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D) Damages relating future investments 

135. Respondent submits that Claimant's claims for compensation for allegedly lost future 

profits of future investments are unestablished and cannot be legitimately accrue according 

to the relevant rules of customary international law. 

 

136. According to the ILC Articles compensation for loss of profit should be awarded only if it 

is established: 

"compensation shall cover any financially assessable damage, including loss of profit 

in so far as it is established"72 

137. The para. 42 of the World Bank Guidelines also restricts the extent of compensation for 

alleged future profits: 

Section 6 of Guideline IV suggests that discounted cashflow may represent an 

acceptable method of valuation. This method values an income-producing asset by 

estimating the net cash flow which the asset could be realistically expected to 

generate over the course of its life, and then discounting that net cash flow by a 

factor that reflects the time value of money, expected inflation and the risk associated 

with the cash flow. This method is regarded as appropriate for valuing enterprises 

with a firmly established income-producing capacity because it recognizes that the 

economic value of such an enterprise to its owner is a function of the cash that the 

enterprise can be expected to produce in future. However, particular caution should 

be observed in applying this method as experience shows that investors tend to 

greatly exaggerate their claims of compensation for lost future profits. Compensation 

under this method is not appropriate for speculative or indeterminate damage, or for 

alleged profits which cannot legitimately accrue under the laws and regulations of 

the host country.73 

                                                           
72 ILC Articles Article 36 para 2 
73 World Bank Guidelines on the Treatment of Foreign Direct Investment para. 42 
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138. The World Bank Guidelines para. 42 also emphasizes that the experience shows that 

investors are likely to greatly exaggerate their claims for future profits so these claims has 

to be evaluated carefully.  

 

139. Regarding the relevant case law in the following cases tribunals rejected the claims for 

compensation for future profits on the ground that future cash flows were not appropriately 

established or in lack of objective data: Tecmed v. The United Mexican States74, Wena 

Hotels v. Egypt75, Metalclad v. Mexico76, Biloune and Marine v. Ghana77. 

 

140. In the Tecmed Award the tribunal emphasized the difficulties in obtaining objective data 

and the restricted predictability of future investments and rejected the DCF method for the 

determination of amount of compensation: 

"...the difficulties in obtaining objective data allowing for application of the 

discounted cash flow method on the basis of estimates for a protracted future, not less 

than 15 years, together with the fact that such future cash flow also depends upon 

investments to be made—building of seven additional cells—in the long term, lead the 

Arbitral Tribunal to disregard such methodology to determine the relief to be 

awarded to the Claimant.  

141. Respondent submits that Claimant brought forth no evidence for its future investments than 

a witness statement from a local manager78. According to the Priemo Report the datas 

relating future investment issued by Claimant are nothing other than "unsupported 

speculation"79. 

 

142. According to the aforementioned Respondent requests the Tribunal to reject all claims of 

Claimant for alleged future profits 

                                                           
74 Tecmed v. Mexico 
75 Wena Hotels v. Egypt 
76 Metalclad v. Mexico 
77 Biloune and Marine Drive Complex v. Ghana 
78 Procedural Order No 2 para 28 
79 Priemo Expert Report para 14 
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E) Interest rates 

143. In the case of Tribunal finds it finds appropriate to award any interest Respondent 

respectfully asks the Tribunal to apply the formula of simple interest instead of compound 

interest as applied in the Autopista v. Venezuela80 and Occidental v. Ecuador81 cases 

 

144. The compound interest formula would lead to illegitimate over-compensation of Claimant 

  

                                                           
80 Autopista v. Venezuela 
81 Occidental Exploration v. Ecuador 
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Prayers for Relief 

- Find that the tribunal has no jurisdiction and/or that the claims asserted by the Claimant 

are not admissible. 

 

- In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find that 

Barancasia has not violated the protections of the BIT. 

 

- In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

deny Claimant’s request for specific performance. 

 

- In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

find that Claimant’s calculations for damages are ill-supported and based on false and 

incorrect legal and factual assumptions. 

 

- Find that Barancasia is entitled to restitution by Claimant of all costs related to these 

proceedings 

 

 


