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STATEMENT OF FACTS  

 

1. The Republic of Barancasia (“Barancasia”) is the Respondent in this dispute. Claimant is 

Vasiuki LLC (“Vasiuki), a limited liability corporation operating 14 photovoltaic power 

plants (“PVP”) in Barancasia.  

 

The Barancasia-Cogitatia BIT and Accession to the European Union 

 

2. Barancasia and Cogitatia had executed a Bilateral Investment Treaty (“BC-BIT”) on 

December 31, 1998. Subsequently both joined the European Union (“the EU”) in 2004. As 

a result of Barancasia’s accession, its Intra-EU Bilateral Investment Treaties, including 

the CB-BIT with Cogitatia were rendered obsolete. 

 

3. In June 2007, Respondent informed Cogitatia of its intention to terminate the CB-BIT 

with the latter. Cogitatia’s Minister of Foreign Affairs confirmed receipt of to the notice, 

but Cogitatia did not make any official acknowledgement of the BC-BIT termination.  

Then in 2008, Respondent removed the BC-BIT from the section listing of valid and 

binding international agreements in its Ministry of Finance website. 

 

4. In 2010, Barancasia informally contacted Cogitatia to confirm the termination of the BIT 

but there was no official response from Cogitatia. On May 5, 2012, the Prime Minister of 

Barancasia announced the successful termination of its Intra-EU BITs. 

 

Barancasia’s Law on Renewable Energy (“LRE”) and the PVPs 

 

5. Starting in 2007, Barancasia has endeavored to meet the climate and energy targets set by 

the EU.  As part of the plan to meet the EU climate and energy package, Barancasia 

began to promote generous government subsidies to renewable energy providers. An 

initial feed-in tariff (“FiT”) to renewable energy providers, including Vasiuki’s projects 

was set by the Barancasia Energy Authority (“BEA”) at 0.44EUR/kwh.  
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6. It was in May 2009 that Vasiuki started “Alfa”, an experimental solar project. Alfa 

became operational after it became connected to the grid in January 2010. Project Alfa 

was operating at a heavy loss due to defects in the installation, delays, and budget 

overruns. However, when Barancasia enacted its Law on Renewable Energy (“LRE”) in 

early 2010, Vasiuki’s managers saw this as an opportunity to help Alfa survive. 

 

7. Barancasia adopted the LRE in May 2010.  The LRE was aimed at promoting the 

production of energy from renewable sources with state subsidies until it reaches its 

target of not less than 20% share of electricity generated from renewable sources. To 

date, Barancasia has not reached this target.  The LRE also encouraged the development 

of PVPs by fixing general “FiTs” for providers who obtain a license from the Barancasia 

Energy Authority (“BEA”).  The LRE guaranteed that FiT in place at the time of the 

issuance of the license would be applicable for 12 years. 

 

8. As the LRE was only applicable to new projects, Alfa had to be denied a license. 

However, Vasiuki successfully obtained a license with the 0.44EUR/kWh FiT for its 

second project, “Beta”. Then on July 12, 2012, Vasiuki was able to get licenses for its 

additional 12 PVPs under the 0.44EUR/kWh FiT. 

 

9. The development of a groundbreaking technology in 2011 resulted in a substantial 

reduction of development cost and a dramatic increase in profitability. This led to the 

creation of a “solar bubble” coupled with fear that an unfair windfall would occur should 

the profits be guaranteed for 12 years. And since the renewable energy scheme was 

financed from the state budget, the scheme would demand a higher share than other 

public financial allocations. 

 

Barancasia’s Amendment of Article 4 of the LRE 

 

10. Due to this crisis, Barancasia had to amend Article 4 of the LRE in order to cope with its 

current situation. The amendment provided for the annual review of the FiT along with a 
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reduction of the amount to 0.15EUR/kWh, applied retroactively. The amended rate could 

still allow investors to get a return on investment of 8%. 

 

11. At the time of the amendment, Vasiuki had incurred a considerable amount of money for 

the development of its 12 new PVPs. 

 

Proceedings before the London Court of International Arbitration 

 

12. On November 2, 2014, Vasiuki commenced arbitral proceedings before the London 

Court of International Arbitration (“LCIA”) pursuant to Article 8(2) of the BC-BIT. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 4 

ARGUMENTS  

 

ARGUMENTS ON JURISDICTION  

 
Publicists distinguish between jurisdictional questions and objections relating to admissibility.1 

Objections to jurisdiction deal with the tribunal’s power to make a ruling on the case, whether as 

to the merits or as to the admissibility of the claim.2 Objections to admissibility, on the other 

hand, deal with the propriety of the claim, where the tribunal, in the exercise of its jurisdiction, 

refuses to admit the claim on some ground other than its ultimate merits.  Successful applications 

under either would render the claim dismissible. 

 

The authority of this Honorable Tribunal to hear the present dispute is articulated in Article 8(2) 

of the Treaty (“BC-BIT”).  However Respondent submits that this cannot be invoked as (I) this 

Honorable Tribunal has no jurisdiction over the present dispute because the BC-BIT was 

properly terminated and has been superseded by the Treaty on the Functioning of the European 

Union (TFEU), and (II) the claims are inadmissible due to forum non conveniens. 
  
I.  THE TRIBUNAL HAS NO JURISDICTION OVER THE DISPUTE AS THE BC-

BIT IS NO LONGER IN FORCE AND APPLICABLE.   
 
The Claimant raised before this tribunal Respondent’s purported violations of the BC-BIT 

standards of protection concerning its PVP investments in Barancasia. However, Respondent 

respectfully requests this Tribunal to dismiss the claims as the Tribunal has no jurisdiction over 

the present dispute because (1) the Accession to the EU terminated the BC-BIT (2) the BC-BIT has 

been terminated in accordance with Article 13, and international law and (3) in any case, the BC-BIT 

Sunset Provision cannot apply.   

 

1. The accession to the EU both by Respondent and Cogitatia terminated the 

BC-BIT. 

 

                                                
1 FITZMAURICE, 348-249 
2 Id. 
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A. The Treaty on the functioning of the European Union (“TFEU”) 

superseded the BC-BIT Entirely Pursuant to Article 59 of the VCLT. 

	  

It is uncontested that Respondent and Cogitatia, are the parties to the BC-BIT that seeks to 

promote Foreign Direct Investments (“FDI”) by protecting certain investor rights. However, 

upon their accession to the EU, both States consented to abide by new regulations governing 

investor-state relations.  These two treaties cannot co-exist, with similar objectives and 

contradicting dispute settlement mechanisms.   

 

The rule under Article 59 of the Vienna Convention on the Law of Treaties (“VCLT”)3, where 

the same parties “conclude a later treaty relating to the same subject matter”4; and the provisions 

of the earlier treaty are incompatible with the later one such that they cannot be applied at the 

same time5; the earlier Treaty “shall be terminated”6. This applies where two treaties are “a 

priori in force” and there is a disagreement between the contracting States as to which treaty 

should regulate a specific matter7. The Respondent submits that the BIT is considered to be 

terminated as both the BC-BIT and the TFEU, (1) cover the same subject matter and, (2) are 

incompatible. 

 

i. There is similarity in the subject matter of the BIT and the 

TFEU. 

In Oostergetel8, the Tribunal held that there is similarity in subject matter if the overall 

objectives of the treaties are identical. In the present case, the most important provisions of the 

BC-BIT are also expressed in the TFEU. Article 3 of the BC-BIT covering National and Most-

Favored-Nation Treatment9 is the same as Articles 54 and 55 of the TFEU10. Fair and Equitable 

                                                
3 VCLT, Art. 59  
4 VCLT, Art. 59(1) 
5 VCLT, Art. 59(1)(b) 
6 Supra note 2 
7 Corten/Klein, p.1326  
8 Oostergetel vs Slovak Republic, para74 
9 BC-BIT, Art.3 
10 TFEU, Arts.54,55 
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Treatment (“FET”)11 under Article 2 of the BC-BIT is reflected in Articles 18, 49 and 52 of the 

TFEU12. The protection against Expropriation13 offered under Article 5 of the BC-BIT is 

identical to the provisions of Protocol 1 of the European Convention on Human Rights14. Lastly, 

the Free Transfer of Funds15 is covered both by Article 6 of the BC-BIT and Article 63 of the 

TFEU on Free Movement of Capital16. 

 

Article 5917 must also be understood in light of paragraphs 3 and 4 of Article 3018. One of the 

conditions that must be met in order for the tacit abrogation of a treaty to take place is “the 

conclusion of a later treaty relating to the same subject matter as the previous treaty”19. Based on 

the wording of Article 59, two requirements must concur in order to satisfy the abovementioned 

condition: first, the conclusion of a later treaty and second, the presence of a provision in the 

later treaty that covers the same subject matter as in the earlier treaty. 

 

Here, the BC-BIT was concluded between Barancasia and Cogitatia on December 31, 199820; 

while the TFEU was adopted by both States upon their accession to the EU21 in 2004. This 

establishes that the later treaty as between Barancasia and Cogitatia is the TFEU. With respect to 

the second requirement, while Article 8(2) of the BC-BIT provides for a dispute resolution 

mechanism of the investor’s choice22, Articles 26023 and 34024 of the TFEU provides that 

disputes shall be settled in the European Court of Justice (“ECJ”). 

 

                                                
11 BC-BIT, Art.2 
12 TFEU, Arts.18,49,52 
13 BC-BIT, Art.5 
14 ECHR Protocol 1, Art.1 
15 BC-BIT, Art.6 
16 TFEU, Art.63 
17 VCLT, Art.59 
18 VCLT, Art.30(3),(4) 
19 Corten/Klein, pp.1332-3  
20 Record, p.20, para1 
21 Id. at para5 
22 BC-BIT, Art.8(2) 
23 TFEU, Art.260 
24 TFEU, Art.340 
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Thus, the TFEU, being the later treaty, became the applicable rule in regulating investor-state 

relations between Respondent and Cogitatia beginning 2004, and the BC-BIT was consequently 

and necessarily terminated after Respondent and Cogitatia acceded to the EU.  

 

ii. The provisions of the BC-BIT are incompatible with the TFEU 

and cannot be applied simultaneously.  

The objective criterion of this two-pronged rule is the acknowledgement that it is impossible to 

apply two treaties at the same time25. It is the International Law Commission (“ILC”)’s opinion 

that as a general rule, the existence of an incompatibility between two treaties gives rise to the 

presumption that the parties wish to abrogate the earlier treaty.26  Moreover, the Oostergetel27 

Tribunal held that there is incompatibility if there is direct conflict between the BIT and a TFEU 

provision.  

 

Here, Article 8(2)(d)28 of the BC-BIT is incompatible with Article 25929 of the TFEU and EU 

Regulation 91230.  Article 8(2)(d)31 allows investors from Cogitatia to initiate proceedings 

through Investor-State Dispute Settlements, while the Article 25932 provides that investors from 

EU member-States can file for infringement proceedings through the European Commission 

(“EC”) or to the respective national courts, and Regulation 91233 provides for Investor-State 

dispute-settlement mechanisms. This gives rise to incompatibility as there would necessarily be 

disagreement as to which treaty would apply for the settlement of disputes. Moreover, the 

provisions of the BC-BIT is contradictory to Article 18 of the TFEU which prohibits 

discrimination on the grounds of nationality. Allowing a broader protection for Cogitatian 

investors, like the Claimant, would amount to discrimination based on citizenship. This 

establishes that Article 8(2)(d) of the BC-BIT is incompatible and contradictory to Articles 18 

and 259 of the TFEU. 
                                                
25 Corten/Klein, p.1341 
26 Id. 
27 Oostergetel vs Slovak Republic, para74 
28 BC-BIT, Art.8(2d) 
29 TFEU, Art.259 
30 EU Regulation No. 912 
31 Supra note 26 
32 Supra note 27 
33 EU Regulation No. 912 
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Thus, the apparent incompatibility of the provisions of the BC-BIT with the TFEU clearly 

establishes that the intent of the parties was to abrogate the BC-BIT upon accession to the EU. 

The Respondent would like to reiterate that the BC-BIT has been terminated pursuant to Article 

59 of the VCLT. 

 

B. In the alternative, the BC-BIT was partially superseded by the TFEU, 

pursuant Article 30(3) of the VCLT.  

Assuming the BC-BIT was not terminated according to Article 59 of the VCLT, the Tribunal still 

cannot exercise jurisdiction due to Article 30(3) of the VCLT. Article 30(3) provides that when 

an earlier treaty is not terminated under Article 59, it applies only to the extent that it is 

compatible with a later treaty between all the same parties. This article solves the incompatible 

jurisdictions of two tribunals over the same subject matter, expressed in two different treaties, 

when the provisions of one treaty confer exclusive jurisdiction.34 The provisions must be 

sufficiently clear in order for one tribunal to give way to another.35 Here, the BC-BIT and the 

TFEU granted separate jurisdictions to the LCIA and the ECJ over FDI disputes. However, the 

TFEU clearly confers exclusive jurisdiction to the ECJ.  

  
Thus, Respondent submits that Article 8(2) of the BC-BIT cannot be the basis of this Tribunal’s 

jurisdiction because the TFEU clearly (A) grants exclusive jurisdiction to the ECJ, and (B) 

prohibits the jurisdiction of this Tribunal. 

 

i. The ECJ must have exclusive jurisdiction over the dispute. 

Article 267 of the TFEU granted exclusive jurisdiction to the ECJ to give preliminary rulings 

concerning the interpretation of the EU Treaties, even when they are raised before any tribunal of 

a member-State.36 This provision promotes the primacy of EU laws, by designating the ECJ as 

                                                
34 Lowe, p.191, paras193-4 
35 Factory at Chorzow, p. 30 
36 TFEU, Art.267 
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the guardian of all interpretation.37 National tribunals, in collaboration with the ECJ, fulfill this 

role by ensuring that the interpretation is observed.38  

  

The ECJ stated that it is a violation of Article 267 for Member-States to confer the jurisdiction to 

resolve an EU issue to a tribunal created by an international agreement, depriving the ECJ its 

mandate to primarily interpret EU law.39 Even if there are no present rules existing on the 

subject, the ECJ must have jurisdiction in order to preserve EU legal autonomy.40 The EC in the 

Eureko proceedings supported this view, stating that EU law takes supremacy over both national 

legal system and bilateral agreements of Member-States because EU law cannot be interpreted in 

light of a BIT.41 In fact, the EC has filed infringement proceedings against five Member-States 

for their failure to terminate their Intra-EU BITs.42 

  

Undoubtedly, this dispute deals with FDIs that are included under EU law.43 A definition of FDIs 

under the Common Commercial Policy of the TFEU is still to be determined.44 Here, an exercise 

of jurisdiction by this Tribunal would define FDIs based on an interpretation under the BC-BIT. 

However, this would deprive the ECJ of its mandate to interpret FDIs in accordance with EU law 

because there is no opportunity for review since the Tribunal is not part of the EU legal order.45  

 

Therefore, if the Tribunal decides that it has jurisdiction over this dispute, this will result in a 

blatant disregard of the mandate to the ECJ granted and guaranteed by the TFEU. Respondent, as 

a compliant EU Member-State, submits that this dispute should be properly settled in the ECJ, to 

give primacy to EU laws, upon which both Respondent and Cogitatia adhered to.  

 

ii. The Tribunal must refrain from exercising jurisdiction over 

this dispute. 

                                                
37 Opinion 1/09, para66 
38 Id. at para69 
39 Id. at para78 
40 Commission v Ireland, para132 
41 Eureko v Slovak Republic, para180 
42 EU Press Release 
43 TFEU, Arts.206,207 
44 Vis-Dunbar 
45 Denuit v Transorient, para13 
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Article 344 of the TFEU prohibits Member-States from resorting to arbitration in a dispute 

concerning EU law.46 However, even when the dispute concerns nationals of Member-States, the 

ECJ cannot be deprived of its mandate to provide a uniform interpretation of EU law.47 Nationals 

are also bound because the EU common market constitutes a limitation on sovereign rights that 

they must adhere to.48 In Commission v Italy, the ECJ stated that rights available in an earlier 

treaty cannot be invoked because they are contrary to the obligations in a latter treaty.49 

  
Article 8(2) of the BC-BIT is a right granted to investors through an exercise of sovereign 

powers. But, this must be juxtaposed with the obligation of Member-States and their nationals 

not to deprive the ECJ of its mandate. The right cannot be exercised because it is incompatible 

with the prohibition on arbitration for interpretation of EU law, which is a sovereign limitation 

imposed upon accession. Otherwise, rules governing Intra-EU investor-state relationships may 

become contradictory to EU law, compromising its uniform application. Thus, for practical and 

reasonable grounds, the Tribunal must refrain from exercising jurisdiction over this dispute.  

 

2. In any event, the BC-BIT was properly terminated in accordance with 

Article 13(2) and pursuant to international laws. 

A. The BC-BIT was properly terminated in accordance with Article 

13(2) of the BC-BIT. 
 
Article 13(2) of the BC-BIT provides that after the lapse of twelve months, reckoned “from the 

date either Contracting Party notifies the other in writing of its intention to terminate the 

Agreement,” the BIT would be terminated50. Barancasia sent a notification to Cogitatia of its 

intention to terminate the BC-BIT on June 29, 2007.51 This satisfies the requirement provided for 

in the agreement between the two States. The BC-BIT is devoid of any prohibition against treaty 

                                                
46 TFEU, Art.344 
47 Opinion 1/09, para78 
48 Vand Gend & Loos, paraII(B) 
49 Commission v. Italy, para133 
50 BC-BIT, Art.13(2) 
51 Record, p.21, para9 
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termination by either Contracting Party before the end of the initial term. Moreover, there is 

nothing in the BC-BIT that requires Barancasia to wait for Cogitatia’s acceptance or objection to 

the notice of termination before termination can be effected. Thus, the BC-BIT was properly 

terminated on June 29, 2008.  

 

B. The BC-BIT was terminated pursuant to international law. 

i. The BC-BIT was terminated in accordance with Article 65 of 

the VCLT. 

Article 6552 provides for the procedural obligations that need to be complied with for a valid 

treaty termination: (1) a notification from the “Invoking” party, and (2) a three-month 

moratorium for response.  

 

Barancasia submits that it has properly complied with the provisions of Article 6553. On June 29, 

2007, it sent Cogitatia notice of its intention to terminate the BC-BIT54, Cogitatia replied to 

Barancasia’s notification on September 28, 200755. There was no objection raised by Cogitatia, 

the September 28 reply56 only stated that it “confirms” receipt of the notice sent by Barancasia. 

The present rule is: if the notification does not provide for a period of objections, “a statutory 

period of notice applies independently, which starts running upon reception of notice by the 

other parties”57. The three-month moratorium in this case run from September 29, 2007 to 

December 28, 2007. A dispute arises when an objection by the other party is lodged during the 

moratorium. Nothing in the record shows that Cogitatia did this. On November 28, 2008, a year 

after Cogitatia’s reply, that Barancasia removed the BC-BIT from its Ministry of Finance 

website58.  Both the requirements of notification and moratorium were complied with, thus, 

Barancasia had properly terminated the BC-BIT under Article 6559. 

 

                                                
52 VCLT, Art.65 
53 VCLT, Art.65 
54 Record, p.21, para9 
55 Id. at para.10 
56 Record, p.20 
57 Corten/Klein, p.1496 
58 Record, p.21, para11 
59 VCLT, Art.65 
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ii. The BC-BIT was properly terminated under Article 54 of the 

VCLT. 

The principle of sovereign equality: no rule of international law can be imposed on a State 

without its consent, gave rise to the rule on unilateral treaty termination.60  

Article 54(b) of the VCLT provides that a treaty may be terminated when two conditions concur: 

(1) consent of all parties, and (2) consultation.61  Consent to terminate from all the contracting 

parties is a necessary requirement for treaty termination under Article 54(b). This would be 

followed by consultation with other Contracting States. However, consultation between parties in 

order to terminate a BIT is not required when there is tacit consent. Cogitatia’s silence on 

Barancasia’s numerous notices, signifies tacit consent. Hence, in this case, Barancasia has 

sufficiently complied with the requirements of Article 54(b). 
 

3. The BC-BIT sunset clause cannot apply to the Claimant’s investment under 

the dispute. 

Since the BC-BIT was properly terminated on June 29, 2008 under the procedure prescribed in 

Article 13(2)62, the investments of Claimant are no longer protected by the Sunset Provision. The 

Sunset Clause as provided in Article 13(3) of the BC-BIT only covers investments “made prior 

to the termination of the Agreement”63. The Alfa Project was connected to the grid on January 1, 

201064, Project Beta became operational on January 30, 201165, and the twelve PVPs were 

launched on April 1, 201266. Therefore, since the BC-BIT only provides protection to all 

investments made prior to June 29, 2008, all fourteen PVPs are not covered and protected under 

the BC-BIT.  

 

 

 

                                                
60 Corten/Klein, p. 1240 
61 Id. at Art.54(b) 
62 BC-BIT, Art.13(2) 
63 BC-BIT, Art.13(3) 
64 Record, p.21, para13 
65 Record, p.22, para23 
66 Record, p.23, para27 
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II.  THE CLAIMS ARE INADMISSIBLE DUE TO FORUM NON CONVENIENS. 
  

An objection on admissibility may be addressed alongside question of jurisdiction.67Jurisdiction 

is the power to hear the case, while admissibility is whether the case is defective because another 

tribunal is in a better position to hear it.68  Admissibility covers a wide range of matter including 

forum non conveniens.69Forum non conveniens is the exercise of a tribunal’s discretion not to 

hear a dispute because another forum is better suited to hear the case.70 One form is to allow 

another tribunal first opportunity to decide the legality of an act by staying current proceedings.71 

 

Should this Tribunal find that it has jurisdiction over the dispute, Respondent submits that on the 

ground of forum non conveniens, this tribunal is precluded from resolving the dispute until the 

ECJ is given the first opportunity to decide on the LRE amendment. 

  

The Law on Renewable Energy is an authorized state aid enacted in accordance with the 

mandatory directive of the European Parliament,72 which requires a national target,73 a national 

action plan,74 and dedication of significant financial resources to meet renewable energy goals.75 

It is a national action plan that sets out a national target of electrical renewable energy, while the 

guaranteed FiTs dedicated financial resources.76 

  

Whether an amendment of the original national action plan is consistent with the EU directive 

can only be determined by the ECJ,77 which will affect the enforcement of Claimant's rights 

under the BC-BIT. Without such a determination by the ECJ, an award by this Tribunal has the 

possibility of being declared invalid. Such was the case in the implementation of the Micula 

award, where the ECJ declared an arbitral award invalid because the basis of the investor’s claim 

                                                
67 Waibel, p.7 
68 Waste Mangement v Mexico, para58 
69 Waibel, p.8 
70 Id. at p.65 
71 Field 
72 Record, p.19, para7; p.20, para14 
73 Council Directive 2008/0016 (OCD), Art.3 
74 Council Directive 2008/0016 (OCD), Art.4 
75 Council Directive 2008/0016 (OCD), Art.5 
76 Record, p.31 
77 TFEU, Art.267 
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was contrary to EU law.78 Thus, the ECJ must first give a preliminary ruling on the legality of 

the amendment, in accordance with the EU directive, in order for the Tribunal to issue a final and 

binding award.  

 

ARGUMENTS ON MERITS 
 

III.  THE RESPONDENT DID NOT VIOLATE FAIR AND EQUITABLE 

TREATMENT. 
 
Respondent has accorded Claimant’s investments fair and equitable treatment (“FET”). This is 

because: (A)  It met the Claimant’s legitimate expectations; (B) Exercised reasonable measures 

in not granting Project Alfa’s license; (C) Observed due process in adequately providing 

Claimant an opportunity to be heard; and (D) Did not indirectly expropriate Claimant’s property 

in a manner akin to a FET violation. 
 

1. Respondent met the claimant’s legitimate expectations. 

 

Respondent did not violate Claimant’s right to legitimate expectations when it amended the LRE, 

and made its effects retroactive. 

 

A state has a right to exercise its sovereign legislative power, and in the exercise of which can 

enact, modify or cancel a law at its own discretion.79 It is allowed to adapt its legal system to 

changing circumstances.80 However, such change in its legal system must not go beyond its 

regulatory powers.81 Overall, an investor’s legitimate expectations should be weighed against the 

state’s legitimate policy goals.82  

  

                                                
78 Implementation Micula Award, para50 
79 Parkerings v Lithuania, para332 
80 Id. 
81 El Paso v Argentina, para402 
82 Saluka v Czech Republic, para306; Total v Argentina, paras123,309 
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Here, even though Respondent amended the LRE and made its effects retroactive, the legal 

framework’s essence remains the same.83 The purpose of the LRE is to motivate investors to 

produce renewable energy by subsidizing their costs. This is because the production of such 

energy is more expensive than the cost of producing non-renewable energy. The subsidy granted 

under the LRE was calculated based on the premise that investor’s average annual return on 

investment (“ROI”) would be 8%, and that production costs would remain expensive.84 This ROI 

requirement was publicly disclosed,85 and is enumerated in the Barancasia Energy Authority 

(“BEA’s”) FiT calculation.86 

 

The development of a groundbreaking technology in 2011 dramatically reduced the costs of 

producing renewable energy sources.87 This increased the profitability of investments made 

under the guaranteed FiT, and created windfall profits for investors like Claimant.88  

 

Hence, the condition under which the LRE was planned has changed. Claimant’s ROI had 

increased, and its production costs lessened. Consequently, it could not legitimately expect that 

the guaranteed rate would remain the same. The amendment was reasonable, as it still allows      

energy companies to obtain an annual average ROI of at least 8% and shoulder production 

costs.89 

 

Moreover, Barancasia has no specific legislative provision that prohibits retroactive application 

of a law.90 In fact, there were other occasions when retroactive laws were passed in Barancasia. 

The laws that were retroactive have been enacted exceptionally, and none have ever been 

challenged.91 

 

                                                
83 Record, p.23, para25 
84 Record, p.22, para 21 
85 Record, p.63, para23. 
86 Record, p.34 
87 Record, p.23, para25 
88 Id. 
89 Record, p.60 
90 Record, p.59 
91 Id. 
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It is therefore clear that Claimant could not have reasonably expect that Respondent would not 

apply the LRE amendment retroactively. 

 

2. Respondent’s actions in relation to the denial of Alfa’s license were not 

arbitrary.  

 

Respondent did not act arbitrarily when it denied Project Alfa’s license. An arbitrary decision 

depends on individual discretion. It is founded on prejudice or preference rather than reason of 

fact.92 The International Court of Justice defined arbitrariness as “a willful disregard of due 

process of law, an act which shocks, or at least surprises, a sense of juridical propriety.”93 

Likewise, in the case of LG&E, the tribunal held that arbitrary measures are those that affect 

investments of foreign investors without rational decision-making process.94 

  
Here, Respondent did not make arbitrary measures that offends judicial propriety. The 

Respondent did not guarantee that all license applications under the LRE would be approved. 

The grant of a license is a privilege, and not a right.95 All applications are subject to the risk of 

being denied, and claimant is aware of such risk.96 In fact Article 3 of the LRE states that the 

guaranteed rate would only be given upon issuance of a license.97 Moreover, the Respondent was 

not under any obligation to give all its reasons for denying Alfa’s license. 

 

In this case, the reason that was disclosed for Alfa’s license denial was the fact that it is an 

existing project.98 However, its license could also have been denied because it was operating at a 

loss,99 even though its existing license granted it an FiT of 0.9189 EUR/kWh. Claimant only 

applied for a license under the LRE for Alfa in the hopes of salvaging it.100    

   

                                                
92 CMS v Argentina, para291; Lauder v Czech Republic, para221; Occidental v. Ecuador, para162 
93 Dolzer/Schreuer, p.140, 2nd ed.; ELSI, para128 
94 LG&E v. Argentina, para158 
95 EDF v. Romania, paras 301,305 
96 Record, p.21, para13 
97 LRE, Art.3 
98 Record, p.22, para22 
99 Record, p.21, para13 
100 Record, p.59 
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Thus, Respondent did not act arbitrarily when it denied Project Alfa’s license because it has a 

right to deny license applications, and is not obliged to disclose all reasons behind this decision. 

 

3. The Respondent did not violate due process, since it adequately gave the 

claimant an opportunity to be heard.  

 

Respondent satisfied the requirement of due process in according Claimant an opportunity to be 

heard. Fair procedure is accorded to an investor when it is given the opportunity to participate, 

and be heard.101 In Paushok, it was held that “legislative assemblies in all countries regularly 

adopt legislation within a very short time and, sometimes, without debates, especially if there is 

urgency and there is unanimity of views among parliamentarians.”102 Moreover, in Thunderbird, 

the tribunal held that the standards of due process and procedural fairness are lower in 

administrative proceedings as compared with judicial proceedings.103 It is also generally 

accepted that a claim on violation of due process involves prior exhaustion of local remedies.104 

  
Here, the Barancasia Parliamentary Energy Committee held hearings where the stakeholders 

were invited to attend.105 These stakeholders represent the investors of energy developers, as it is 

only of sound practice that the 7,000 license holders be represented instead of inviting each and 

every one of them. Claimant also holds only a small share in the renewable energy market.106 

Thus, while there is no duty to invite Claimant in the said hearings, there is no evidence that it 

was prevented from attending and participating in the same. 

  
Furthermore, Claimant was not deprived of judicial remedies as claims against the State may be 

proceeded administratively in Barancasia’s domestic courts. Nevertheless, it did not file a claim 

in these courts, and failed to exhaust this remedy.107  It instead brought its claim to arbitration. 

  
Consequently, in this case, the requirements of due process have been satisfied. 
                                                
101 Tecmed v. Mexico, para162; Metalclad v Mexico, para91 
102 Paushok v Mongolia, para304 
103 Thunderbird v. Mexico, para200 
104 Jan de Nul v Egypt, paras255-61; Toto v Lebanon, para164 
105 Record, p.23, para34 
106 Record, p.63, para18 
107 Record, p.59, para23 
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IV.  THERE IS INSUFFICIENT PROOF THAT THE RESPONDENT’S MEASURES 
AMOUNTED TO AN UNLAWFUL INDIRECT EXPROPRIATION AKIN TO A 
FET VIOLATION.  

 

Although some Tribunals have interpreted the concept of indirect expropriation narrowly, and 

found a FET violation,108 Respondent’s acts did not amount to such expropriation akin to a FET 

violation.  

 

There is indirect expropriation when an investor is deprived of the possibility to utilize the 

investment in a meaningful way while maintaining the ownership over its investment.109 It is not 

limited to an outright taking, but encompasses an unreasonable interference, i.e. with the use, 

disposal and enjoyment of the investment.110 

 

Moreover, the Tribunal in Azurix held that even though Argentina did not meet the Claimant’s 

legitimate expectations and had violated FET, no indirect expropriation had taken place. This is 

because the investor continued to exercise control over the investment.111  

  
Here, Claimant was not deprived of the meaningful use of its investment because it is still 

profitable even under the amended LRE. The new licenses still allow an ROI of at least 8%.112 

Claimant could still operate its PVPs, and earn profits from the operation thereof. Hence, 

Respondent did not indirectly expropriate Claimant’s investments vis-a-vis violate its right to 

FET. 

 

For all the above reasons, Respondent has satisfied its obligations under the BC-BIT to provide 

fair and equitable treatment.  
 
 

                                                
108 Dolzer/Schreur,p.93,1st ed. 
109 Dolzer/Schreur, p.92, 1st ed. 
110 Sohn and Baxter, pp.545,553 
111 Dolzer/Schreur, p.106, 1st ed. citing Azurix v. Argentina, paras 316-322 
112 Record, p.60 
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V.  RESPONDENT’S ACTIONS WERE NECESSARY IN ORDER FOR IT TO 
ESCAPE LIABILITY FOR ITS BC-BIT VIOLATION.  

 
The Respondent’s actions are excused based on (A) The Essential security interest defense in 

Article 11 of the BC-BIT, and its self-judging nature; (B) Article 25 of the ILC Articles on the 

Responsibility of States for Internationally Wrongful Acts (“ARSIWA”) the defense of 

necessity, and (C) a Fundamental Change of Circumstances (“FCC”).  
 

1.  Respondent falls within the scope of the essential security interests defense in 
Article 11 of the BC-BIT.  

  
Respondent’s measures towards the Claimant falls within the scope of Article 11 of the BC-BIT. 

This provides that: 

  
Nothing in this Treaty shall be construed to prevent either Contracting Party from taking 

measures to fulfill its obligations with respect to the maintenance of international peace 

or security [Emphasis supplied].113 

  
Essential Security clauses or Non-Precluded Measures (“NPM”) clauses in general are included 

in BITs in order to excuse parties from their treaty obligations. These may be used in situations 

wherein a party’s essential security interests are at stake. 

  
The essential security interest under Article 11 of the BC-BIT specifically pertains to measures 

with respect to the “maintenance of international peace or security.”114 Traditionally, the term 

“international security” relate to direct violence between states. However, when the Cold War 

ended, there came about a major reexamination of what made people secure. This resulted in the 

consideration of non-military matters, such as economic welfare, clean environment, and access 

to food as part of international security.115 Hence, “international security” refers to military 
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matters as between states, and threats that bring about state instability such as environmental 

issues of the state and human problems.116  

  

Here, Respondent’s actions should be excused because the LRE amendment was necessary in 

order to meet its objectives and EU obligations.  These objectives are reflected in Article 1 of the 

LRE. These are environmental protection, reduction of dependence on fossil energy sources and 

energy imports, and other objectives of the state energy policy.117 These are in line with the 

mandates of the EU’s directive, which requires member states to enact measures, and state 

policies that would help the EU reach its goal to raise the share of energy consumption from 

renewable energy sources to 20% by 2020.118 If the Respondent continues to pay the guaranteed 

rate, it would not have enough budget to support its other public services, and meet its objectives 

and EU obligations. Overall, there was clearly an international security issue because the 

Respondent’s budget depletion concern directly affects environmental concerns of the EU, and 

the welfare of Respondent’s citizens. Hence, it is excused under Article of the BC-BIT. 
 

A. The BIT’s essential security provision is self-judging. 
 

Moreover, the wording of the BC-BITs Article 11 allows for the Respondent to subjectively 

determine what its essential security interests are. In interpreting this, the Tribunal must first look 

at the ordinary meaning of the BC-BIT’s language in relation to Article 11.119 There, it is stated 

that a party may take “measures” to fulfill its obligations in relation to the “maintenance of 

international peace and security.” There is nothing in the terms of this statement that would 

preclude the Respondent to subjectively determine what measures it could take to address its 

obligations. 

  
Furthermore, Article 11 does not contain the phrase “measure necessary.” In other BITs that 

contain this phrase, such as those between US-Bulgaria120, US-Czech121, US-Poland122, US-
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Latvia123, the UNCTAD stated that tribunals would be able to conduct a “proportionality test”124 

which limits the discretion of Contracting Parties. This would empower tribunals to judge 

whether the host’s measure was required to respond to the threat.125 

  
Consequently, the lack of the phrase “measures necessary” in an essential security provision 

would increase the governing power of Contracting Parties. It allows them to subjectively 

evaluate the measure it takes to protect security.126 

  
In some BITs, such as those between Hungary-India,127 and Peru-Singapore128, the UNCTAD 

specified that the lack of the phrase “measures necessary” make the essential security clause self-

judging. This entails that tribunals can only interfere in exceptional cases, and host states have a 

right to determine their actions.129 

  
Here, Article 11 does not contain the “measures necessary” clause. Hence, the Respondent has a 

right to determine the kind of measure it takes in order to address security interests. 

  
2. Respondent’s actions are justified based on the Customary International 

Law defense of Necessity. 

 
In any event, if the Tribunal finds that Respondent’s actions are not exempt under Article 11 of 

the BC-BIT, the Respondent’s actions are still exempt under the necessity defense as drawn by 

Article 25 of the ILC’s ARSIWA.   

  
It is commonly accepted that the ARSIWA characterizes customary international law on 

necessity.130 Respondent’s situation, and its measures entitle it to be exempted from liability 

because it satisfies the requirements of the necessity defense. 
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These are that: (A) The measures it took were the only way to safeguard an essential interest in 

order to (B) avoid against a grave and imminent peril; (C) The measures it took don’t impair 

other states’ or the international community’s essential interests; (D) The BIT does not hinder the 

possibility of invoking necessity, and (E) The Respondent did not substantially contribute to the 

situation of necessity.131 

 
 

A. The LRE amendment was the only way for Respondent to safeguard 

an essential interest.  
 
Respondent’s measures were the only way for it to safeguard an essential interest against a grave 

and imminent peril. Its essential interests are to meet its economic and renewable energy 

objectives, and to comply with its EU obligations.132 

  
In Continental, it was held that “only way” ” refers to the total rather than particular measures to 

avoid a grave and imminent peril. The tribunal stated that because other measures available 

could not be fruitful, Argentina could not be held liable.133 

  
Here, the LRE amendment was justified because it was the only effective way to satisfy all 

stakeholders. The reduction of the FiT was done to safeguard the state’s national budget, cater to 

its public services, save millions of taxpayers from paying an unreasonable amount, adhere to the 

state’s objectives and EU obligations,134 and satisfy the legitimate expectations of investors by 

providing them with a ROI of at least 8%.135 All other measures would have unduly burdened the 

Respondent’s taxpayers because the subsidy paid to PVP providers are money received from 

taxpayers.136 Moreover, Respondent could no longer borrow the necessary amounts to maintain 

the guaranteed FiT subsidy. It would exceed its EU-mandated borrowing limits for relevant 
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years.137 Overall, the LRE amendment was the only way to safeguard the Respondent’s essential 

interests and satisfy all stakeholders. 
 

B. There was a grave and imminent peril to avoid.  
 
There is a grave and imminent peril if such peril could be objectively established, even if it 

occurs in the distant future.138 Any threat that is likely to destroy the possibility of realizing an 

essential interest constitutes a grave peril.139 

Here, if Respondent continues to pay the guaranteed rate, it would not have enough to fund its 

public services because its national budget would be depleted.140—as is already apparent in the 

education sector.141 Millions of taxpayers would have to shoulder the unreasonable burden of 

paying solar FiTs that produce less than 20% of the country’s energy.142  

Aside from that, Respondent could incur tariff deficits that lead to an economic crisis. This is 

similar to the experience of Spain, Portugal, and Greece, and Malta whose tariff deficits from the 

support of electrical energy have substantially contributed to their economic crisis.143 

Finally, failure to continue to support renewable energy sources due to budget depletion, could 

lead to non-compliance with the EU’s directive, and to sanctions against the Respondent. The 

EU prohibits unlawful state aids.144 These are aids granted by a member state, which “distorts or 

threatens to distort competition by favoring…the production of certain goods.” For example, the 

EU ordered UK and Ireland to stop the subsidy given to pig producers as it was unfair to the 

common market, and is an unlawful state aid.145 Here, the 0.44Eur/KwH FiT unduly favors solar 

providers as compared with other providers of renewable energy sources.146 
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Hence, Respondent’s LRE amendment was necessary to prevent a grave and imminent peril, in 

the form of a depletion of its national budget, tariff deficits vis-à-vis an economic crisis, and 

possible sanctions from the EU. 

C. Respondent’s measures did not impair other states or international 

essential interests.  
 
No evidence exists to support the notion that Cogitatia, or the international community, suffered 

serious outcomes due to the LRE’s amendment.  

D. The BIT does not hinder the possibility of invoking the defense of 

necessity. 
 
The inclusion of Article 11 in the BC-BIT is a strong indication that the necessity defense is 

allowed in cases wherein the Contracting Parties are faced with situations that require it to go 

against their treaty obligations.147 

 

E. The Respondent did not substantially contribute to the situation of 

necessity.  

 
The tribunal in LG&E held that for a state to be liable its contribution must be substantial, and 

not merely incidental or peripheral.148 There is a high standard that comes into play when 

analyzing whether a state contributed to the situation of necessity. This is because many external 

and internal factors affect a situation. For instance, the Enron decision was overturned because 

the annulment committee found that there was failure to undertake a legal analysis of whether or 

not Argentina substantially contributed to the crisis.149 

Here, Respondent  did not contribute to its situation because the groundbreaking technology that 

was developed in 2011 was beyond its control and foresight. This lowered production costs of 

renewable energy, and allowed investors to gain windfall profits. Solar power involves modular 

technology, which can be installed at a relatively shorter time. PVP investors could respond to 
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changing conditions faster than policy-makers.150 The Claimant, being an experienced investor in 

renewable energy, knew this. That is why it applied for several licenses during the 

groundbreaking technology in 2011.151 

Arguably, by the time Respondent found out about the scale of the FiTs in relation to the 

groundbreaking technology, and determined that the LRE amendment was a suitable solution 

investors had already incurred windfall profits,152 and its national budget was in jeopardy.153 It is 

impossible to accurately forecast the price of solar PV modules in the future; governments 

should be allowed to adjust their laws if reasonable.154 

Instead of contributing, Respondent did everything in its power to make all stakeholders happy 

by reducing costs and minimizing harm to investors. It did its best to cater to its public services, 

and still comply with the EU’s renewable energy mandates.  

3. Respondent’s actions are exempt under a fundamental change of 

circumstances. 
 
An unforeseeable fundamental change of circumstances or rebus sic stantibus exempts a party 

from contractual obligations.155 This is a universally accepted principle, and it is based on the 

premise that the parties would not have entered into a contract had they known that a situation 

existing at the conclusion of that contract would completely change. It has two main requisites 

(1) a FCC, and (2) an increase of the original burden.156 

The Tribunal in Questech held that Iran could cease to perform its contractual obligations with 

Questech, Inc. because of a fundamental change of circumstances in political conditions.157 

Here, the Claimant’s licenses, which are contracts, were issued based on the premise that 

production costs would remain expensive, and that the investor’s ROI would remain at 8%.158  
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However, the groundbreaking technology in 2011 fundamentally changed this premise when it 

lowered production costs and created windfall profits for investors.159 

Moreover, as has been established, if Respondent continues to pay the guaranteed rate, it would 

not have enough to fund its public services.  Educators have already gone on strike.160 If the 

0.44EUR/kWh subsidy is continued, taxpayers would shoulder the burden of paying 

unconscionable solar FiT rate.161 This is an increase of its original burden. 

Consequently, the Respondent should be excused because of a fundamental change of 

circumstances. 

ARGUMENTS ON REMEDIES 
 
VI.  RESPONDENT CANNOT BE ORDERED TO PERFORM RESTITUTION AND 

TO CONTINUE TO PAY THE PRE-2013 FiT.  

 

While Respondent concedes that restitution and specific performance are remedies available and 

allowable under international law, Respondent submits that this Tribunal cannot 1) order 

restitution and 2) require Respondent to continue to pay the pre-2013 FiTs. 

 
1. The Tribunal cannot order restitution of the LRE amendment. 

 
The Tribunal has no power to order restitution because:  A) it encroaches on the Respondent’s 

jurisdictional immunity and; B) and it is materially impossible to enforce.  

 

A. Restitution cannot be ordered when it encroaches on the jurisdictional 

immunity of the Respondent.   

 
The LRE amendment was an act jus imperii of Respondent, which should be accorded 

jurisdictional immunity. The Parkerings Tribunal held that a state has the right to enact, modify 
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or cancel a law at its own discretion, and there is nothing objectionable about the amendment 

brought to the regulatory framework existing at the time an investor made its investment.162  

 

Ordering restitution is an undue interference that logically requires the Respondent to exercise its 

sovereign prerogative. The ECJ has recognized that State immunity in a civil proceeding serves a 

legitimate purpose of promoting comity and good relations between States.163  It is for this 

reason that most tribunals have been reluctant to order restitution as manifested by the “paucity 

of instances when tribunal awarded restitution.”164 For instance, The LG&E Tribunal held that it 

cannot order restitution as it cannot compel Argentina to modify its current legal situation by 

annulling its internal legislation without a sentiment of undue interference with its sovereignty. 
165 This is practically similar to this case, as ordering restitution would require Respondent to 

amend LRE, an internal sovereign legislation of Respondent.  

 

B. Ordering restitution is materially impossible. 

 

Under ARSIWA Article 35, a responsible state for an internationally wrongful act is under 

obligation to make restitution, provided it is not materially impossible. Material impossibility 

arises in situation where the subject matter of the dispute has been destroyed, is in an irreversible 

situation, has perished, and where it has passed into the hands of a bona fide third party.166   

 

Respondent submits that ordering restitution in this case is materially impossible because the 

subject matter of the dispute is in an irreversible situation. In the LIAMCO case167, the arbitrator 

denied ordering restitution as it cannot interfere with state sovereignty. But it also noted that 

ordering restitution is materially impossible “when wide-scale nationalizations were meant to 

introduce economic change to the benefit of the people of a country.168  Similarly, the CMS 
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Tribunal concluded that “it would be utterly unrealistic for the Tribunal to order to turn back to 

the regulatory framework existing before the emergency measures were adopted”169. 

 

Here, Respondent is no longer capable of maintaining the unsustainable renewable energy 

support system and the guaranteed FiTs. The Original LRE created a “solar bubble” which 

proved detrimental to the Respondent while the solar developers, like the Claimant, were 

enjoying windfall profits.170 The Respondent determined that it was not even physically possible 

to connect 7,000 new users to the national electricity grid and since the renewable energy support 

system was financed from the state budget, up to 15% of state revenues would be diverted to 

finance solar FiTs, a higher share than public financial allocations to Barancasia’s educational 

system, if all applications were approved.171 Furthermore, the situation started creating civil 

unrest manifested by organized national strikes in Barancasia demanding an increase of salaries 

and educational funding.172 Lastly, Respondent could no longer borrow the necessary amounts 

for the maintenance of the existing renewable energy support system and the guaranteed FiTs 

because that would require it to exceed its EU-mandated borrowing limits for the relevant 

years.173 All these instances logically required the Respondent to amend its LRE in order to 

reasonably and equitably adjust the renewable energy support system and save its economy. 

 

2. The Tribunal cannot order specific performance to pay the pre-2013 FiTs.  

 

Respondent submits that specific performance cannot be ordered in this case as it will impose a 

burden disproportional and too heavy as compared to compensation, as a form of reparation.  

 

The second exception where restitution cannot apply is when enforcement of restitution 

constitutes disproportional burden as against monetary compensation.174  The Occidental 
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Tribunal posited that specific performance, even if possible, will nevertheless be refused if it 

imposes too heavy a burden on the party against whom it is directed.175 

 

Here, up to 15% of state revenues would be diverted to finance solar FiTs, a higher share than 

public financial allocations to Respondent’s educational system.  Respondent would also be 

unable to borrow the necessary amounts for the maintenance of the existing renewable energy 

support system and the guaranteed FiTs without exceeding its EU-mandated borrowing limits for 

the relevant years.  Moreover, considering that the BC-BIT contained “Most-Favored-Nation” 

clause176  which is more than likely contained in most of the contracts of Respondent with 

similar PVP investors, ordering the Respondent to pay the claimant the pre-2013 FiTs, would 

result to Respondent logically paying the same amount to other investors to avoid any breach of 

its legal obligations.  These events will prove to be heavily burdensome for Respondent than just 

being required to compensate the Claimant’s proven losses.  
   
VII.  CLAIMANT’S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION 

IS INAPPROPRIATE.  
 
There is no evidence that the BC-BIT intends for FET violations to be compensable because it 

does not contain a provision that allows such. Article 4 of the BC-BIT, which allows 

compensation, is only applicable for losses due to instances of “armed conflict,”177 also those 

sustained during the period of “requisitioning,” or a result of a “destruction of property.”178 Here, 

none of the said instances exist.  

 

Moreover, the Claimant would not suffer losses because it still earns an 8% ROI. This was the 

original intent of the LRE.179 The LRE amendment only stopped it from receiving windfall 

profits, and did not create losses for the Claimant. 
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In any event, in quantifying for compensation, the experts have agreed that the methods used for 

calculating are correct. Therefore, the dispute relates to the disagreements between the experts.180 

  

Juanita Priemo, Respondent’s expert, submits that A) Claimant’s losses for Alfa are 

unreasonable; B) Damages for Beta and the 12 projects should be based on Cost of Equity 

(“COE”), not Weighted Average Cost of Capital (“WACC”). The  losses for Beta, and the 12 

PVPs should not be more than EUR 104,402, and EUR 1,238,697 respectively;181C) Interests 

should also be based on COE; D) The 12 project’s land and equipment’s value could still be 

lowered; and E) Claimant’s claim for future projects is baseless. 

  
The valuation dates for these are from: July 1, 2010 - 2023 for Alfa, 2013-2023 for Beta, the 12 

PVPs, and the land and equipment installations under the fair market value approach, and 2014-

2023 for its planned expansion relating to future projects.182 

 
 

1.  The Alfa Project is barred to EUR 120,621. 
 
Alfa was never granted a license under the LRE. Therefore the denial of its license precludes it 

from claiming a compensation of EUR120,621.183 

  
Respondent submits that Claimant inaccurately forecasted the profitable performance of Alfa 

because (1) It had an overrun of more than 50% of the estimated project cost; and (2) The solar 

installations performance was poor. It had a projected capacity of 21%, but its actual is only 

12.1%.184 

  
Claimant could not hide the fact that it was operating at a heavy loss, and that its installations 

were operating below capacity.185 Profits kick in only after the recovery of investment costs. 
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Moreover, since its solar installation’s performance was poor, it could take years before its 

investment earns profit.186 

  

In EDF, it was stated that it is normal for businesses to go overbudget at the early stages of its 

operations, and it is only after subsequent years when economic returns will materialize.187 

Therefore, it is logical to expect that Alfa will continue to operate at a loss because of its past 

performance.  

 

Hence, considering budget overruns, and the operation is under-capacity, it cannot expect to earn 

the projected EUR 120, 621. 
 

2. Claimant’s calculations for damages on land and equipment are erroneous.  
 
Claimant’s expert presents two alternatives for wasted expenditure of the 12 projects. These 

computations are based on the 1) asset/investment approach, 2) discounted cash (“DCF”) 

approach.188 

 

The land and equipment calculations here fall under the first approach. Respondent submits that 

Claimant could still lower the value of these land and equipment because they could be resold for 

a profit.189 

 

It is a generally accepted principle of law and business that losing firms have the duty to 

liquidate its assets through sale. The damages sought should be the difference between the 

proceeds and the compensation. 

 

It cannot argue that these assets are resalable at a loss because the land’s current price is 10% 

higher than its original price190 and the equipments are still sellable because they are based on 

new technology..191 
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Moreover, the values of these assets are not dependent on the Respondent’s change of policy, but 

by changes in the market value.  

 
3. Damages for Beta, and the 12 PV projects should be computed based on cost 

of equity to reflect only the risks in equity. 

 
Respondent maintains that COE or 12% should be used for Beta, and the 12 projects. This is 

because 1) Claimant is discounting cash flows to equity, and not cash flows to firm, and 2) Its 

profits would be greatly overstated if WACC is used instead of COE. 

  
Looking at the computations of both experts, it is clear that they used DCF to calculate damages 

for Beta, and the second alternative computation for the twelve projects. 

  
The DCF looks at a company, or a project in this case, like a property, and determines how much 

profit that property could generate in the future.192 It is common error to assume that revenues 

per year, based on the guaranteed rate, could be added to get total revenue. Consider the 

computations of the experts for the revenues loss of Beta and the 12 projects’ land and 

equipment for example. These are in Annex 1(B) v. Annex 1, and Annex 3 v. Annex 2 

respectively. 

  
In the computation of damages for Beta,193 both experts agree that the “revenue loss” would be 

EUR16, 614/year for the 2012-2023 period. Similarly for the 12 projects194, the experts agree 

that the “revenue at reduced tariff” and “damages suffered by Claimant per year are the same for 

the said period. Thus, both experts concur that revenue loss per year for Beta and the 12 projects, 

if based on the guaranteed rate, is the same. However, instead of adding these, and getting 

similar results for total damages, the experts derived the net present value (“NPV”). 

  
The computations of both experts differed when they computed for the NPV. This is where the 

conflict lies. The derivation of NPV is necessary because the value of money erodes over time. 
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This is due to several factors such as technology changes, and inflation.195 To illustrate, EUR50 

could buy a BigMac burger today, but in ten years the same amount of money would not be able 

to buy that. Thus, the DCF discounts or divides revenues loss with a rate that reflects the risk of 

value erosion in order to derive the NPV/year.196 This rate is either WACC or COE. These are 

needed in order to derive total losses under the DCF. 

  
Accordingly, Respondent maintains that the rate used should be 12% or COE, and not WACC. 

COE represents the fair market value of the company, after debt has been subtracted.197 It 

includes all equity capital sources--common stock, preferred stock, and other equity instruments, 

and excludes cost of debt.198  

 

It is true that numerous tribunals, such as Enron, Sempra, EDF, and Guaracachi have used 

WACC as an acceptable rate in the DCF method.199 It is the most commonly used rate to gauge 

lost profits because it considers both the cost of debt and equity.200  However, CMS made a 

deviation in using WACC. It held that COE should be used if cash flows to equity have already 

been computed.201 This means that if cost of debt has already been subtracted from the revenue 

computation, then only the rate for cost of equity should be considered. 

 

Here, although Beta and the 12 projects did not mention the use of cash flow to equity, it was 

used in the calculation of planned installations. There, the cost of debt pertaining to “bank 

loans”, and “interest on bank loans” were already subtracted to derive revenue or the net cash 

flow to equity.202 The calculation for planned installations is based on the Claimant’s previous 

projects. Hence, if Claimant used cash flows to equity there, then COE should also be used in the 

calculation of damages for Beta and the 12 projects. 
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Moreover, if WACC is used instead of COE, Claimant’s profit would be overstated by  

EUR18,859 for Beta, and EUR188,803 for the 12 PVPs.203 

 
 

4. COE must also be used to compute interest rate. 
 
Respondent maintains that in case the court warrants to award an interest, the rate should be also 

at 12% or COE. This is in line with the practice that the rate used for discounting cash flows 

should also be applied to interest.204  This prevents an invalid round trip, which overcompensates 

claimant, thereby unjustly enriching the it at the expense of the Respondent. An invalid round 

trip is a typical mistake in international arbitration awards because it grants a pre-judgment 

interest that is considerably lower than the rate used to calculate future profits or damages.205 

Here, Respondent used COE or 12% to calculate total damages. Hence, COE should also be used 

to calculate interest. 
 

5. Claimant’s proof to warrant compensation for the lost of its expected profits 

from its future projects were unsubstantiated. 

 

The Claimant could not collect damages for its planned development of solar arrays because 

these future projects are speculative and uncertain. 

  
In AAPL, SPP, and Metalclad, the Tribunals held that when it comes to claiming damages, the 

loss must be attributable to a wrongful act, foreseeable, and non-speculative.206 Similarly, in 

Wena, the tribunal did not compensate the claimant because its lost profits were speculative.  In 

that case, Claimant was only operating for less than 18 months.207 

  
Here, the developments have not yet even started. Neither supporting documents, nor a business 

plan could prove its plans for expansion.208 There was no evidence that feasibility studies were 
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made, or that equipment were sourced and ordered.209 Hence, the claim on lost future profits for 

the development of solar arrays is baseless for being speculative and uncertain. 
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PRAYER FOR RELIEF  

 

Respondent respectfully requests the Tribunal to adjudge and declare that: 

 

1. The Tribunal lacks jurisdiction over the present dispute under the BC-BIT and the claims 

are inadmissible; 

2. Respondent’s administrative and regulatory measures do not violate the FET standard of 

the BC-BIT; 

3. Respondent’s actions are exempted under Necessity; 

4. Respondent may not be ordered to rescind the amendment of Article 4 of the LRE or 

continue paying the pre-2013 tariff to the Claimant; and 

5. The Claimant’s basis for claiming and quantifying compensation is incorrect and 

unreasonable. 
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On behalf of Respondent 
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