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INTRODUCTION TO THIS STATEMENT OF DEFENCE AND STATEMENT OF FACTS 

 

1. Republic of Barancasia (“Barancasia” or “Respondent”) respectfully 

submits this Statement of Defence1 in accordance with the Arbitral 

Tribunal’s Procedural Order No 1 adopted on 20 February 2015. Respondent 

reserves the right to supplement its argumentation in the hearings held 30 

October – 1 November 2015.  

 

2. Barancasia does not contest the dates of events stated in the Request for 

Arbitration on the regulation of the LRE and the actions of Claimant in 

applying licenses from BEA. Thus Barancasia will not repeat these events in 

this statement of facts. However, as already stated in the response to the 

request for arbitration, the facts presented by Claimant are incomplete and 

coloured by Claimant’s objective view.  

 

3. Therefore, as an objective statement of the relevant events, Barancasia as 

Respondent presents the following timeline for the Arbitral Tribunal:  

 

31 December 1998 BIT was concluded 

1 May 2004 Barancasia and Cogitatia both joined EU  

15 November 2006 Barancasia announced publicly its intention to 

terminate all of its Intra-European BITs 

11 December2006 Government of Barancasia formally resolved to 

terminate all its Intra-European BITs 

2007 Claimant began monitoring Barancasia legislative 

process and researching photovoltaic solar vendors, 

technologies and suitable land plots in Barancasia 

29 June 2007 Barancasia notified Cogitatia of the termination of the 

BIT, effective as of 30 June 2008 

28 September 2007 Minister of Foreign Affairs of Cogitatia confirmed the 

receipt of the notice of termination 

30 June 2008 BIT is terminated (disputed by Claimant) 

28 November 2008 Barancasia removed the BIT with Cogitatia from its 

Ministry of Finance website 

                                                 
1 All abbreviations used in this Statement of Defence shall have the same meaning as defined in the Answer to the Request 
of Arbitration unless otherwise mentioned.  
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May 2009 Claimant purchased land plots in Barancasia and 

decided to launch an experimental solar project called 

"Alfa" 

1 January 2010 Solar panels of Alfa became operational and 

connected to the grid 

1 May 2010 The LRE was implemented  

1 July 2010  BEA announced the fixed feed-in tariff: 

0,44EUR/kWh 

25 August 2010 BEA denied Claimant's license for the Alfa project 

25 August 2010 BEA granted licenses for Claimant's second project 

"Beta" 

30 January 2011 Claimant's Beta project became operational 

During 2011 New technology was developed to reduce costs of 

solar panels. The fixed feed-in tariff became very 

profitable. BEA received over 7000 applications for 

licenses to develop new photovoltaic power plants 

creating a "solar bubble" 

June 2012 Barancasia stated its need to revise the LRE 

1 July 2012 Claimant obtained from BEA licenses for 

development of all 12 projects with an approved 

0,44EUR/kWh feed-in tariff 

3 January 2013 Barancasia adopted an amendment to Article 4 of 

LRE  

3 January 2013 BEA announced the new balanced fixed feed-in tariff: 

0,15EUR/kWh 

 

4. In response to the arguments raised by Claimant this Statement of Defence 

is divided in three (3) parts.  

 

5. Part one2 addressed the question of jurisdiction where Respondent will 

demonstrate that the Arbitral Tribunal has no jurisdiction over the dispute 

and the claims asserted by Claimant are not admissible (I).  

 

6. In part two3 Respondent establishes it did not breach the BIT, in particular, 

the fair and equitable treatment standard and that in any event the actions of 

                                                 
2 Part one is in direct answer to the first question presented by the Arbitral Tribunal in its PO 1, para 4.  
3 Part two is in direct answer to the second and third question presented by the Arbitral Tribunal in its PO 1, para 4. 
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respondent are exempted (II and III).  

 

7. In Part three4 Respondent will demonstrate that, in any event, the remedies 

requested by Claimant are irrelevant (IV and V).  

 

 

* * Part one * * 

 

I THE ARBITRAL TRIBUNAL HAS NO JURISDICTION AND THE CLAIMS 

ARE NOT ADMISSIBLE  

 

8. Respondent respectfully requests the Arbitral Tribunal to find that it does not 

have jurisdiction to hear to case and thus the claims of Claimant are not 

admissible.  

 

9. Claimant is basing the alleged jurisdiction of this Arbitral Tribunal to the BIT 

between Cogitatia and Barancasia concluded on 31 December 1998.  

 

10. Claimant made its first investment in Barancasia only in May 2009. The BIT 

to which Claimant is basing the jurisdiction of this Arbitral Tribunal was not 

in force at that time anymore. The jurisdiction of this Arbitral Tribunal 

cannot be based on a BIT that is not in force anymore.  

 

11. In the following, Claimant will demonstrate that the BIT was not in force 

when the investments of Claimant were made. The BIT was terminated by 

the agreement between the signatory parties (I.1), or alternatively the BIT was 

terminated unilaterally by Respondent prior to the investment (I.2). In any 

event, the BIT was terminated by the accession of both, Barancasia and 

Cogitatia, to the European Union (I.3).  

 

 

I.1 THE BIT WAS TERMINATED BY THE CONSENT OF BOTH SIGNATORY 

PARTIES PRIOR TO THE INVESTMENT  

 

12. Respondent requests the Arbitral Tribunal to find that the BIT was 

terminated by the agreement of the signatory parties and, therefore, the BIT 

terminated on 30 June 2008. The BIT was not thus valid when Claimant made 

its investments. 

 

13. A BIT can be terminated without limitations at any time by consent of all the 

                                                 
4 Part three is in direct answer to the fourth and fifth question presented by the Arbitral Tribunal in its PO 1, para 4. 
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parties.5 Consent means a permission for something to happen. Consent does 

not require active behaviour but merely by allowing something to happen, 

consent exists.  

 

14. According to the International Law Commission: “[T]he phrase “by consent of all 

the Parties […] was intended to take account of tacit consent to terminate - one of the main 

causes of obsolescence and desuetude.”6 Similarly, the majority view of the leading 

commentators is that a treaty can be terminated by a tacit agreement, e.g. 

whereby a party proposes the termination of the treaty and its counterparty 

acquiesces thereto.7 

 

15. Here, Respondent notified first in public of its intention to terminate all of 

its intra-EU BIT’s. Secondly, Respondent notified Cogitatia in writing on 29 

June 2007 of the termination of the BIT, effective as of 30 June 2008. 

Cogitatia confirmed the notice of termination on 28 September 2007. In this 

confirmation, or in any other method, Cogitatia did not object to the 

termination. Thus, Cogitatia allowed the termination to take effect 30 June 

2008 and consented to the termination. 

 

16. Claimant has alleged that mere passivity would not constitute a consent. 

Additionally Claimant has stated that the confirmation of Cogitatia would 

only be a common courtesy between two sovereign states. These views lack 

factual background. Claimant is not a signatory party to the BIT and Claimant 

is not, as a private company, in position to argue on the intention of Cogitatia 

as a sovereign state.  

 

17. Considering that both Cogitatia and Respondent had become members of 

the EU, it is evident that both parties were aware of the problems relating to 

intra-EU BIT’s. Moreover, Barancasia had already prior to the notice of 

termination made its intention to terminate all of its intra-EU BITs clear in 

the public eye. Already on 15 November 2006 the Prime Minister of 

Barancasia stated that “[…] our government will terminate all its currently effective 

Intra-European BITs as there is no more necessity for these instruments of public 

international law within the legal framework of the new European Union”.8 It was of 

no surprise to Cogitatia that Barancasia finally terminated the BIT. Should 

Cogitatia as a sovereign state object to the termination of the BIT, Cogitatia 

would have had several opportunities to do so but it did not do so.  

 

18. Moreover, should Cogitatia in fact be of the opinion that it did not consent 

to the termination of the BIT, Cogitatia could have and should have joined 

these proceedings as amicus curiae. The fact that Cogitatia has not provided for 

                                                 
5 See Art, 54 of VCLT. 
6 Yearbook of the International Law Commission 1966, 876th meeting, p. 225 para. 94. 
7 See e.g Corten & Klein 2011 p.1244. 
8 See Annex no. 5.  
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amicus brief demonstrates that even today, Cogitatia consents to the 

termination of the BIT. 

 

19. Therefore, the BIT was terminated by the consent of both signatory parties 

to terminate 30 June 2008 i.e. prior the investments of Claimant were made. 

Claimant cannot revoke a BIT which has not been valid by the time 

investments were made.  

 

I.2  THE BIT WAS TERMINATED UNILATERALLY PRIOR TO THE 

INVESTMENT 

 

20. Should the Arbitral Tribunal find that the BIT was not terminated by the 

consent of both signatory parties, Respondent requests the Arbitral Tribunal 

to find that, alternatively, the BIT was terminated unilaterally prior to the 

investments made by Claimant. 

 

21. Bilateral investment treaties can be terminated unilaterally in cases of 

fundamental change of circumstances. Termination of treaties is justifiable if 

and when the fundamental circumstances or relations of the parties obtaining 

at the time and forming the basis of the treaty or tacit conditions thereof, are 

materially of essentially changed or altered. For example, a change which is 

regarded by authorities as fundamental is such which take away the very 

foundation of the engagement.9  

 

22. The effect of such changes is regulated in the VCLT Article 62. Even though 

bilateral investment treaties are generally to be respected and seen as binding, 

with regard to treaty law, it is undisputed that the principle of pacta sunt 

servanda has its limits.  

 

23. Art 62 of VCLT requires a change in the circumstances that existed at the 

time of concluding the treaty and this change has to be fundamental and 

unforeseen by the parties. The circumstances that have changed need to have 

constituted an essential basis for the consent of the parties to be bound by 

the treaty and the effect of the change to be such as to radically transform the 

obligations still to be performed.  

 

24. The timeline from which the circumstances are compared comes from the 

expectations of the parties at the time the BIT was concluded. The BIT in 

question was constituted 31 December 1998. This means that the 

negotiations of the BIT took place during years 1997 and 1998 

(approximately).  

 

                                                 
9 Woolsey 1926, p.349. 
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25. Six years from the conclusion of the BIT in 2004 Cogitatia and Barancasia 

both joined the European Union. This fundamental event meets the 

requirement of Art. 62 VCLT. 

 

26. In 1998 it was not foreseeable to Barancasia or Cogitatia that both of the 

states would join EU. In 1998, although discussions and dreams about joining 

EU might have existed, there was no knowledge of whether the parties would 

even be accepted to join EU. Therefore, it was not foreseen for the parties at 

the conclusion of the BIT. 

 

27. The effect of EU is major. EU is a completely new legal order to both states 

and thus constitutes a fundamental change. As of the date of the accession to 

the European Union the EU law has governed the relationship between the 

Republic of Barancasia and the Cogitatia. By acceding to the EU, both states 

became a part of a specific system of law, which creates a much more 

complex, wide-reaching and elaborate framework of investment protection 

and human rights than that provided by the BIT. 

 

28. Therefore, Respondent was entitled to unilaterally terminate the BIT because 

of fundamental change in circumstances.  

 

29. In addition, the doctrine of obsolescence provides for the unilateral 

termination of bilateral investment treaties.  

 

30. Obsolescence is defined as the impossibility of applying the treaty due to 

disappearance of the legal situation that constituted one of its essential 

conditions.10  

 

31. This doctrine can be invoked as a basis of termination of a treaty when the 

events other than elapse of time make its execution detrimental, inopportune, 

or without sense.11  

 

32. Since the lapse of the treaty occurs automatically when the circumstances in 

which it was concluded have completely disappeared, the notification of 

obsolesce is merely of declaratory – and not constitutive – character.12 

Accordingly any state action would be just – declaratory. 

 

33. Again, EU being a completely new legal order which changed the legal 

situation completely. This fulfils the requirements of the doctrine of 

obsolescence and gives grounds for Respondent to unilaterally terminate the 

BIT. 

 

                                                 
10 Kohen 2011. p. 352. 
11 See Wouters & Verhoeve 2012, p. 60. 
12 Binder, p. 677.  
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34. Consequently, the BIT was terminated unilaterally by Respondent. Thus, the 

BIT was not in force at the time of the investments made and this Arbitral 

Tribunal lacks jurisdiction.  

 

I.3  IN ANY EVENT, THE BIT WAS TERMINATED BY THE ACCESSION OF 

BOTH OF THE SIGNATORY PARTIES TO THE EU 

 

35. Finally, Respondent respectfully requests this Arbitral Tribunal to find that 

in any event, the BIT was terminated automatically by the accession of both 

of the signatory parties to the European Union.  

 

36. The VCLT 59(1)(b) provides that a treaty shall be considered as automatically 

terminated if all the parties to it conclude a later treaty relating to the same 

subject-matter and the provisions of the later treaty are so far incompatible 

with those of the earlier one that the two treaties are not capable of being 

applied at the same time. 

 

37. As regards the condition that the treaties should relate to the same subject 

matter, it is not required that the provisions of the treaties are in direct 

conflict with each other.13 Furthermore, Respondent highlights that VCLT 

requires both treaties “relate to” the same subject matter, not that they cover 

or regulate exactly the same subject matter. This interpretation is consistent 

with the position taken by the International Law Commission.14 It should be 

underlined that there is a considerable overlap of investor rights under 

intra-EU bilateral investment treaties and the EU law.15 

 

38. When a state accedes to the EU, it enters into an entirely new legal order and 

undergoes a fundamental reorganization of its economic and social relations 

with all other member states. The legal relations previously governed by 

bilateral investment treaties between the acceding state and existing member 

states are upon accession addressed simultaneously in different ways by the 

new EU legal order to which they have subscribed.16  

 

39. The bilateral investment treaties and the EU legal order both govern the free 

movement of capital under uniform principles of non-discrimination and 

treatment, with a constant recognition of rights in property. Thus they 

address the same subject matter in the sense of the VCLT Articles 30 and 

59.17 Bilateral investment treaties between EU member states have lost their 

                                                 
13 Jezewski, para 4. 
14 U.N. Doc. A/CN.4/L.682 Fragmentation of International Law: Difficulties Arising from the Diversification and 
Expansion of International Law. Report of the Study Group of the International Law Commission. Finalized by Martti 
Koskenniemi. 13 April 2006. 
15 Kleinheisterkamp 2011, p. 10. 
16 Clodfelter 2011, p. 178. 
17 Clodfelter 2011, p. 178. 
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meaning and become terminated by virtue of VCLT Article 59 (1)(b).18 

 

40. Here it is undisputed that both of the signatory parties joined EU as of May 

2004. The BIT became thus irrelevant between these two EU member states. 

The investor protection and non-discriminatory treatment of these two 

member states has ever since May 2004, and even today, been fulfilled by EU 

legal order.  

 

41. All member states, including Barancasia and Cogitatia, have accepted that the 

Union shall have exclusive competence for foreign direct investments.19   This 

means that, “only the Union may legislate and adopt legally binding acts, the Member 

States being able to do so themselves only if so empowered by the Union”.20 

 

42. Moreover, there is a severe risk that these proceedings would become 

completely moot, should the Arbitral Tribunal find it has jurisdiction and 

proceed with awarding damages.  

 

43. In May 2014 in the case of Ioan Micula, Viorel Micula and others v Romania, 

Romania lost an investment treaty arbitration and was required to pay to the 

claimants. The EU Commission concluded that it would infringe EU rules 

on state aid should Romania pay the required compensation. Accordingly the 

Commission directed Romania not to satisfy the award and to recover any 

sums already paid. In the current situation, there is no legal certainty as to the 

outcome of the proceedings, should the Arbitral Tribunal find it has 

jurisdiction. This situation also demonstrate the clear incompatibility of intra-

EU BITs with EU law.  

 

44. To conclude: The BIT was terminated prior to the investments made of 

Claimant. Claimant is not entitled to invoke the BIT. This Arbitral Tribunal 

does not have jurisdiction since the BIT was terminated by mutual consent 

or alternatively unilaterally by Respondent. Moreover, the BIT has become 

automatically obsolete because of the accession of both signatory countries 

of the BIT to the EU.  

 

* * Part two * * 

 

II RESPONDENT DID NOT BREACH THE BIT 

 

45. In the following, Respondent will demonstrate that it did not breach the BIT 

and, in particular, it did not breach the obligation to provide fair and equitable 

                                                 
18 Jezewski, para 27. 
19 Article 3(1)(e) TFEU. 
20 Article 2(1) TFEU. 



  Team Morelli 

13 

 

treatment (II.1) and Respondents actions do not constitute an expropriation 

of Claimant’s investment (II.2).   

    

II.1  RESPONDENT DID NOT BREACH THE OBLIGATION TO PROVIDE 

FAIR AND EQUITABLE TREATMENT 

 

46. Claimant alleges that Respondent breached the obligation to provide fair and 

equitable treatment. However, Claimant fails to specify in detail where and 

how Respondent would have breached the fair and equitable treatment 

standard. 

 

47. Before answering in detail to the allegations of the Claimant Respondent 

emphasizes that the protection of fair and equitable standard treatment is 

generally provided for as protection to gross actions against e.g. transparency 

from a state towards investors in situations where the action is clearly 

discriminatory but does not fulfil the requirements of expropriation.21 

Generally the application of the fair and equitable treatment standard has 

required almost deliberate action to defeat the investment.22  

 

48. Here, the actions of Respondent (regulation of LRE, granting of permits and 

amendment of LRE) are not discriminatory and they were aimed to all 

investors, including domestic investors.  There is no breach of transparency 

nor is there any demonstration that Respondent would have deliberately 

defeated the investments. It has not even been argued by Claimant that 

Respondent would have somehow treated Claimant differently than other 

investors or that Respondent would have had the intention or wish to defeat 

investments.  

 

49. It is the view of Respondent that this case is a good example of the fair and 

equitable treatment standard being stretched beyond its limits and to 

purposes it was not regulated for. 

 

50. To answer to the allegations made by Claimant Respondent will demonstrate 

in the following that the BIT does not proved for a stabilization of legislation 

clause (II.1.1). Furthermore, the BEA acted in accordance with the LRE and 

Photovoltaic Support Regulation when it denied the license for project Alfa 

(II.1.2). Therefore, there is no breach of the fair and equitable treatment 

standard of the BIT. 

 

                                                 
21 For example in Metalclad v. United Mexican States. 
22 See e.g. Mondev v. Unites States of America. 
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II.1.1 The BIT does not provide for stabilization of legislation  

 

51. Claimant argues that the amendment of the LRE would be in breach of the 

BIT and the fair and equitable treatment. This arguments lacks merit.  

 

52. The BIT in question does not contain any stabilization clause or similar. As 

there is no stabilization clause, Claimant's expectations of a frozen legal 

environment without any changes are completely unfounded. Instead, 

Respondent had the right as a sovereign state to amend the LRE, under the 

prevailing circumstances at the time. 

 

53. A state always has the right to modify or cancel a law at its own discretion if 

it is not bound by a stabilization clause.23 A stabilization clause typically 

provides that the host government will not alter the laws during the term of 

the agreement.24 Legal frameworks are constantly subject to change as states 

are forced to continuously adapt to new circumstances. Every state has the 

sovereign right to react to these changes of circumstances and exercise its 

legislative powers without any restrictions.25  

 

54. Bilateral Investment Treaties are not insurance policies against bad business 

judgments.26 The arbitral tribunal in the Parkerings v. Republic of Lithuania 

emphasized that in the absence of some commitment contained in an 

agreement, the laws of the host states are expected to evolve over time. A 

state thus has the right to enact, modify or even cancel a law at its own 

discretion. The arbitral tribunal stated that save for the existence of an 

agreement, in the form of a stabilization clause or otherwise, there is nothing 

objectionable about the amendment brought to the regulatory framework 

existing at the time an investor made its investment. As a matter of fact, any 

businessman or investor knows that laws will evolve over time.27 

 

55. In 2011, there was drastic progress made in the solar panel technology, as a 

result of which the manufacturing costs of solar power equipment 

dramatically fell. The reduce in prices along with the LRE’s overly generous 

feed-in tariff, that was issued during an entirely different state of affairs, 

resulted in over 7000 new license applications filed to the BEA. Needless to 

say, the situation became highly unsustainable. It was not even physically 

possible to connect all the 7000 new users to the national electricity grid.  

 

56. Another example of the disproportions of the unsustainable situation is the 

                                                 
23 Parkerings v. Republic of Lithuania, para 332. 
24 See EnCana Corp. V. Republic of Ecuador, para 67. See also CMS Gas Transmission Co. v. Argentine Republic, para 145; Kuwait v.  
AMINOIL. 
25 AES v. Republic of Hungary, para 9.3.29.( See also Hirsch s. 14.). 
26 CMS v. Argentine Republic Decision on Objections to Jurisdiction para.29; Maffezini v. Spain, para.64. 
27 Parkerings v. Republic of Lithuania para 332. 
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economic aspect. Had Respondent approved all new applications, without 

taking reasonable measures to adjust the feed-in tariff, up to 15% of state 

revenues would have been diverted to finance solar feed-in tariffs. A figure 

higher than what is allocated to the national education system.  

 

57. Respondent, as a state, had the obligation and right to take action to prevent 

any possible damage to its economy and the wellbeing of the general public 

from taking place. 

 

58. As there was no stabilization clause, Respondent had, as a sovereign state, the 

right to amend its laws as a result of the changing circumstances. It is thus 

evident that the amendment of the LRE cannot constitute a breach of the 

BIT as Respondent acted within the rights every sovereign state has. 

 

II.1.2 BEA acted in accordance with the LRE and Photovoltaic Support Regulation 

when it denied the license for project Alfa 

 

59. Claimant argues that Respondent would have breached the BIT when the 

license for its first project Alfa was not granted. The argument of Claimant 

lies on top of the assumption that Respondent would have been obliged to 

give the licenses to such projects that already existed.  

 

60. Claimant conveniently forgets to fact that the licenses were not promised or 

regulated to apply retroactively.  

 

61. The fair and equitable treatments standard requires host states to respect 

investors’ legitimate expectations, to undertake administrative decision-

making in a transparent manner and in good faith, and refrain from arbitrary 

or discriminatory treatment, coercion and harassment, as well as bad faith.28 

 

62. Claimant did not or could not have any legitimate expectations to receive the 

license for project Alfa. When project Alfa was initiated the license 

regulations under the LRE were not even applicable. Moreover, as retroactive 

applicability was never even discussed, there can be no such legitimate 

expectations of Claimant.  

 

63. Indeed, the licenses under the LRE were regulated only for new and future 

projects. Claimant was no discriminated against as the new and future 

projects of Claimant did in fact receive the license. By not granting the license 

to project Alfa Respondent did not act against the legitimate expectations of 

Claimant nor did Respondent undertake an administrative decision in 

arbitrary or discriminatory manner.  

                                                 
28 Tecmed v. United Mexican States, para. 154. 
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64. Consequently, BEA acted in accordance with the LRE and Photovoltaic 

Support Regulation when it denied the license for project Alfa. 

 

II.2 RESPONDENT DID NOT EXPROPRIATE THE INVESTMENT 

 

65. Contrary to the allegations of Claimant neither the amendment of LRE nor 

the denial of license amounts to indirect expropriation of the investment of 

Claimant. Respondent as a sovereign state was forced to amend the LRE 

under threatening circumstances in order to be maintain economic and social 

welfare within Barancasia and acted within its legal rights. 

 

66. Bilateral Investment Treaties cannot entirely isolate foreign investments from 

the general economic situation of a country. They do provide for standards 

of fair and equitable treatment, non-discrimination, guarantees in respect of 

expropriation and other matters, but they cannot prevent a country from 

pursuing its own economic choices.29 

 

67. Under the BIT Art. 5 expropriation means that the investment shall not be 

“nationalized, expropriated of subjected measures having effect equivalent to 

nationalization or expropriation”.  

 

68. In this case, Claimant has not argued nationalization (as it clearly is not the 

case at hand). Therefore, the only criteria to be discussed here is the general 

concept of expropriation.  

 

69. Whether a government act can be deemed to be an expropriatory act, arbitral 

tribunals need to observe the following three factors. First (1), whether the 

investor’s fundamental rights have been affected, and in particular, whether 

the investor remains in control of an ongoing business. Secondly (2), whether 

the entire value of the investment or business has been destroyed.30 

 

70. In situations where the investor retains full control on ongoing business the 

arbitral tribunals have been likely to reject allegations of expropriation.31  

 

71. It is undisputed that in the case at hand the Claimant has retained full control 

of it’s ongoing business throughout and after the amendments of the LRE 

and, therefore, the requirements described above are clearly not met.  

 

72. Furthermore, there are no grounds to claim that the entire value of Claimants 

business would have been destroyed. 

                                                 
29 CMS v. Argentine Republic Decision on Objections to Jurisdiction para.29. 
30 Dugan et. Al 2008, p. 455. 
31 Dugan et. Al 2008, p. 458. 
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73. A third (3) factor concerns circumstances in which an investor retains control 

and where the investment still has some value, but that value has been 

significantly or substantially diminished by the government measures. In 

Metalclad v. United Mexican States the arbitral tribunal stated that a regulatory 

measure qualifies as expropriatory only if it deprives the investor in whole or 

in significant part, of the use or reasonably-to-be-expected economic benefit 

or property.32 While substantial deprivation standard exists as a matter of 

doctrinal theory, tribunals have in practice been reluctant to apply it. It was 

specifically rejected in Waste Management v. United Mexican States, where the 

arbitral tribunal noted that even though Mexico’s breaches of the claimant’s 

contract had the effect of depriving claimant of the reasonably expected 

benefit of the project, the loss of benefits or expectations was not a sufficient 

criterion for an expropriation.33 

 

74. Regardless of some arbitral tribunals’ doctrinal approach, it is clear the arbitral 

tribunals will be unlikely to find a government act to be expropriatory in case 

it is a non-discriminatory regulation for a public purpose. 34 Furthermore, in 

CMS v. Argentina the arbitral tribunal found that even if Argentina had not 

kept the commitments and obligations it had undertaken under its own 

legislation, regulations and a license, Argentine’s failure to keep the 

commitments and obligations did not amount to an indirect expropriation.35 

 

75. Here, it has not even been argued by Claimant that the actions of Respondent 

would be discriminatory towards Claimant. Moreover, following the CMS v. 

Argentine Republic, even if it would be seen that Barancasia would have not 

kept its commitments, this would still not constitute an indirect expropriation 

of Claimant’s investment. The amendment of the LRE or any other action 

did not deprive Claimant in whole or in part, of the use of the expected 

benefit of property.  

 

76. To conclude, Respondent did not breach the BIT. Respondent did not breach 

the obligation to provide fair and equitable treatment and Respondents 

actions do not constitute an expropriation of Claimant’s investment.  

 

III IN ANY EVENT, ACTIONS OF RESPONDENT ARE EXEMPTED 

 

77. Should the Arbitral Tribunal find that Respondent has breached its 

substantive obligations under the BIT, namely the obligation to provide fair 

                                                 
32 Dugan et. Al 2008, p. 459; Metalclad v. United Mexican States. 
33 See Waste Management v. United Mexican States. 
34 See Methanex, para 7; Feldman, , para 113; Sea-Land Serv. V. Islamic Republic of Iran, 6 Iran-U.S. Cl. Trib. Rep. 149, 166 
(1984). 
35 CMS v. Argentine Republic, paras 235–64.  
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and equitable treatment, Respondent cannot be held liable for these breaches 

as Respondent’s actions are exempted under state of necessity defence.  

 

78. Several arbitral tribunals have found that defence arising out of necessity 

under customary international law (hereinafter referred to as “CIL defence”) 

and defence provided in a non-precluded measure clause (hereinafter referred 

to as “NPM clause”) are two separate issues.36  

 

79. On one hand, CIL defence functions as a possible exempting excuse in case 

the arbitral tribunal first finds that the substantive obligations of the 

applicable bilateral investment treaty have been breached.  

 

80. On the other hand, NPM clause disregards in whole the questions relating to 

possible breaches of a bilateral investment treaty. This is due to the fact that 

successful invocation of an NPM clause bars the application of other 

provisions of the applicable bilateral investment treaty.37 

 

81. In the following, Respondent will establish that the actions it took are 

exempted under CIL defence, in particular the Article 25 of the Draft Articles 

(III.1). Even if the Arbitral Tribunal should conclude that Respondent 

cannot meet the criteria set for state of necessity under the CIL defence, 

Respondent would not be liable for the alleged breaches of the BIT as it was 

acting under the NPM clause provided in the BIT Article 11 (III.2).    

 

III.1  ACTIONS OF RESPONDENT ARE EXEMPTED UNDER ARTICLE 25 OF 

THE DRAFT ARTICLES 

82. In case the Arbitral Tribunal finds that Respondent has breached it’s 

obligations under the BIT, Respondent submits that the actions it took, were 

necessary and should be exempted, as it was acting in a state of necessity. 

 

83. It is widely accepted among international law commenters and arbitral 

tribunals that the CIL defence, provided in Article 25 of the Draft Articles, is 

a valid defence against liability for wrongful acts by the state.38 Article 25 

entitles a State to invoke necessity to excuse its violations of international 

treaties in case it demonstrates that its conduct meets the following elements. 

Firstly (1), the wrongful act was the only way to safeguard the State’s essential 

interest. Secondly (2), the State did not itself contribute to the situation of 

necessity.  

 

84. Arbitral Tribunals have found that economic crisis that seriously 

                                                 
36 See Enron v. Argentine Republic, Sempra v. Argentine Republic  & LG&E v. Argentina. 
37 See e.g. CMS annulment decision, para 130; Sempra annulment decision, para 203.  
38 See ILC Draft Articles, Art. 25. 
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compromises nation’s internal state of affairs constitutes an essential interest 

and that the essential interest has been endangered by a grave and proximate 

danger.39 

 

85. Firstly, the fact that the LRE in its original form seriously endangered the 

economic situation and compromised Barancasia’s state of affairs constitutes 

an essential interest to be safeguarded. Had Respondent approved all new 

applications, without taking reasonable measures to adjust the feed-in tariff, 

up to 15% of state revenues would have been diverted to finance solar feed-

in tariffs. A figure higher than what is allocated to the national education 

system.  

86. Secondly, Respondent did not contribute to the state of necessity. 

Respondent had no control over the technology development creating an 

increased bubble. This could not have been foreseen by Respondent either. 

 

87. To conclude, the requirements of CIL defence are met. Respondent is 

exempted from breaching the BIT. 

 

III.2  ACTIONS OF RESPONDENT ARE EXEMPTED UNDER THE BIT 

88. Should the tribunal conclude that Respondents actions cannot be exempted 

under Article 25 of the Drat Articles, Respondent would still, in any event, 

avoid liability of the alleged breaches as it acted under the NPM clause 

provided in the Article 11 of the BIT.  

 

89. Article 11 of the BIT provides that: “Nothing in this Agreement shall be construed 

to prevent either Contracting Party from taking measures to fulfil its obligations with respect 

to the maintenance of international peace or security.” Needless to say, Respondent is 

a party to the BIT and thus must be allowed to invoke Article 11. 

 

90. A NPM clause permits a state to contravene investor protections under a 

bilateral investment treaty in certain situations that are deemed to be 

necessary for causes such as the protection of essential security or to the 

maintenance of public order. NPM clause allows a state to be absolved from 

liability where the state enacts measures in response to a crisis situations.40 

 

91. Situations of a crisis are not limited to situations of war or similar crisis. Also 

economic distress and economic crisis compromising the security and 

stability of a state can be seen to meet the requirements of NPM clause. 

 

92. The original LRE together with the technological development endangered 

the economic situation of Barancasia compromising the stability of 

                                                 
39 See LG&E decision on liability, paras 251–253, 257. 
40 Burke-White & von Staden 2008 p. 313; Martinez, p. 160. 
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Barancasia. Had Respondent approved all new applications, without taking 

reasonable measures to adjust the feed-in tariff, up to 15% of state revenues 

would have been diverted to finance solar feed-in tariffs.  

 

93. To conclude, the requirements of NPM clause are met. Respondent is 

exempted from breaching the BIT. 

 

 

* * Part three * * 

 

IV THE TRIBUNAL CANNOT AND SHOULD NOT ORDER SPECIFIC 

PERFORMANCE REQUESTED BY CLAIMANT  

 

94. Claimant has requested the Arbitral Tribunal to order Respondent to repeal 

the amendment to Art. 4 of the LRE or to continue to pay Claimant the 

original feed-in tariff. Both of these requests constitutes a specific 

performance.  

 

95. The Arbitral Tribunal does not have the ability to order specific performance 

requested by Claimant and therefore these requests should be disregarded.  

 

96. In investment arbitration the pre-eminence of damages as the systematic 

mode of reparation is clear.41 It has been emphasized on multiple occasions 

that the arbitrators do not have the power to order non-pecuniary remedies 

i.e. specific performance.  

 

97. Moreover, recent international treaties such as the ECT and the NAFTA 

both provide that in the event restitution is ordered, the award should allow 

the state to always pay damages in lieu of other remedy granted. These 

provisions clearly evidence a reluctance to impose specific performance as a 

remedy on a sovereign state. Furthermore, a number of bilateral investment 

treaties clearly favour monetary compensation.42 

 

98. In the well-known LG&E v. Argentina case the arbitral tribunal explicitly 

rejected claimant’s proposal on specific performance on the grounds that 

such an order would be equivalent to restitution. The arbitral tribunal in the 

case noted that the judicial restitution required would imply modification of 

the current legal situation by annulling or enacting legislative and 

administrative measures that make over the effect of the legislation in breach. 

Furthermore, it held that it could not compel sovereign state to do so without 

a sentiment of undue interference with its sovereignty. Consequently, the 

                                                 
41 See Malinvaud 2009, p.210; Dugan et. Al 2008, p. 569. 
42 Malinvaud 2009, p. 228. 
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arbitral tribunal decided to order compensation instead.43 

 

99. Likewise in Amco v. Indonesia, a case concerning revocation of certain licenses, 

the arbitral tribunal held that it cannot substitute itself for state government 

in order to cancel the revocation and restore the license. The arbitral tribunal 

further noted that it would be more than doubtful whether such restitution 

could even be ordered against sovereign state.44 

 

100. Following the clear approach and the approach confirmed by LG&E v. 

Argentina and Amco v. Indonesia, the Arbitral Tribunal should not grant specific 

performances requested by Claimant. The Arbitral Tribunal should not 

impose remedy that would imply modification of the current legal situation 

of Barancasia. The Arbitral Tribunal should not interfere with sovereignty of 

Barancasia.  

 

101. To conclude: Claimants requests to order Respondent to repeal the 

amendment to Art. 4 of the LRE or to continue to pay Claimant the original 

feed-in tariff should be dismissed.   

 

V CLAIMANT’S BASIS FOR CLAIMING COMPENSATION IS FALSE 

 

V.1 CLAIMANT IS APPLYING WRONG STANDARD OF COMPENSATION 

 

102. In its justification for its claim for compensations, Claimant is not clearly 

stating what would be the applicable law in Claimant’s view. The alternative 

applicable laws are either the relevant BIT or customary international law. 

 

103. Claimant alleges that the Arbitral Tribunal should address the questions of 

compensation under customary international law while applying the elusive 

standards provided therein. Under the customary international law Claimant 

is trying to argue it would be entitled to compensation “but-for” i.e. to full 

compensation. 

 

104. The view provided by Claimant is entirely misguided even to the point of 

being absurd given the current state of events. Instead of wading into the 

murky waters of the customary international law the Arbitral Tribunal should 

adhere itself to the clear wording of the relevant BIT and apply Article 4 of 

the BIT. 

 

105. The BIT Article 4 provides directly for the compensation of losses. 

According to the Article 4 of the BIT the investor shall only be accorded just 

                                                 
43 LG&E v. Argentina. 
44 Amco v. Republic of Indonesia, para 202. 
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and adequate compensation for the losses it has sustained in situations of 

national emergency, riot or similar and that have resulted out of Respondents 

actions in a state of necessity. 

 

106. Claimant is not thus entitled to full compensation but the compensation 

needs to be just and adequate. The Arbitral Tribunal needs to apply this as a 

standard for compensation. 

 

107. In the following, Respondent will demonstrate that Claimant’s calculations 

are false based on both – the BIT and on customary international law.   

 

V.2 CALCULATION OF CLAIMANT IS ERRONEOUS 

 

108. Respondent submits that the calculation of claimant is erroneous also on the 

alleged facts it presents.  

 

109. The arbitral tribunals frequently limit the amount of damages to the actual 

value of investment-related expenditures excluding any and all consideration 

of future profitability as an element of value.45 This holds especially for start-

up and upcoming enterprises when there is no track record of profitability.  

 

110. It would be overly speculative and inappropriate to factor a new enterprise’s 

profitability prospects into the value of the said enterprise. For example in 

the milestone case of Metalclad the arbitral tribunal awarded only the value 

of the investment expenditures, because it considered that the claimant 

had insufficient history of operations and profits to quantify them with any 

precision.46 

 

111. Claimant is trying to claim also profitability prospects of its new business. 

The calculations of Claimant take into account every single possibility for 

alleged losses without any real basis. Claimant has insufficient history of 

operations and thus these cannot be used to quantify the calculations. 

Claimant did not, for example, take into account the undisputed problems its 

operations had faced. Claimant’s calculation assumes these severe problems 

would go away quickly.  

 

112. It is the view of Respondent that the Arbitral Tribunal should follow the 

approach in Metalclad and award only the value of the investment 

expenditures (reduced with possible mitigation actions) can and should be 

considered.  

 

                                                 
45 See e.g. PSEG Global Inc. & Konya Ilgin Elektrik Üreim ve Ticaret Ltd. Srket v. Turkey, ICSID Case No. ARB/01/10 (Award 
of Jan 19, 2007); Autopista Concesionada v. Venezuela. 
46 Metalclad Corp. V. United Mexican States; See Dugan et. Al 2008, p. 588. 
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V.3 IN ANY EVENT ACTIONS OF CLAIMANT LIMIT THE DAMAGES 

RECOVERABLE  

 

 

113. Moreover, the actions (or to be more precise the passivity) of Claimant need 

to be taken into account when awarding possible damages. Several generally 

accepted principles of tort law justify reduction of the compensation to which 

a victim of internationally wrongful act would otherwise be justified. Claimant 

has not done any actions to limit or to mitigate the damages it is now claiming.  

 

114. Article 39 of the Draft Articles provides that: “In the determination of reparation, 

account shall be taken of the contribution to the injury by wilful or negligent action or 

omission of the injured State or any person or entity in relation to whom reparation is 

sought.”  

 

115. Furthermore commentary of the said Article provides clarification to the 

Article 39 by stating that: 

 

“Article 39 recognizes that the conduct of the injured State, or of any 

person or entity in relation to whom reparation is sought, should be taken 

into account in assessing the form and extent of reparation. This consonant 

with the principle that full reparation is due for the injury–but nothing 

more–arising in consequence of the internationally wrongful act. It is also 

consistent with fairness as between the responsible State and the victim of 

the breach”. (emphasis added) 

 

116. Accordingly, in MTD v. Chile the arbitral tribunal significantly reduced the 

amount of damages because the claimant had failed to undertake reasonable 

due diligence before investing substantial sums into project. Same approach 

has also been taken in Bogdanov and Azurix.47 

 

117. Obligation to mitigate losses is additionally one of the established legal 

principles in arbitral case law. The obligation requires that the injured party 

takes all reasonable steps to mitigate losses. Absent such mitigation, the 

amount of damages is reduced accordingly.48  

 

118. In the case at hand Claimant should have done more reasonable due diligence 

before investing in not one, but twelve new projects. Moreover, Claimant 

took excessive loans even when it was aware of the solar bubble being 

created. Claimant’s own actions have contributed to the damages suffered.  

 

                                                 
47 MTD v. Republic of Chile; Bogdanov (Russia) v. Moldova (Stockholm Chamber of Commerce [SCC] Arbitral Award of Sept. 22, 
2005); Azurix v. Argentine Republic, para 426. 
48 See e.g. Dugan et. Al 2008, p. 603; CME v. Czech Republic, para. 203. 
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119. Moreover, the calculations of Claimant do not take into account any 

possibility to mitigate the damage. For example the land expenditure is taken 

into account in full. However, it is evident that the land could be sold onwards 

and thus the damages could be mitigated. This is just one clear example of 

how severely the calculations of Claimant are misguided and do not take into 

account the obligation to mitigate losses. 

 

120. To conclude: the Arbitral Tribunal needs to take into account Claimants 

own actions and the fact that Claimant has not fulfilled its mitigation 

obligation. The damages claimed by the Claimant need to be severely 

reduced.  

 

 

VI PRAYER FOR RELIEF 

 

121. Respondent respectfully requests the Arbitral Tribunal to dismiss all the 

claims of Claimant and to order the Claimant to pay legal fees of Respondent 

arising out of this arbitration.   

 

 

VII DATE AND SIGNATURE 

 

Respectfully submitted this 26st day of September 2015 

 

For and on behalf of Respondent  

 

REPUBLIC OF BARANCASIA 

 

 

 

--signed-- 

as counsels for Republic of Barancasia 
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