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STATEMENT OF FACTS 

1. The Republic of Barancasia (“Respondent”) is a sovereign state that, in 2010, adopted 

the Law on Renewable Energy (“LRE”) to encourage the development of renewable energy 

sources in its territory.1 Vasiuki LLC (“Claimant”) is an investor in the energy field, 

incorporated under the laws of the Federal Republic of Cogitatia (“Cogitatia”) in 2002.2  

2. In 1998, Respondent and Cogitatia concluded an Agreement for the Promotion and 

Reciprocal Protection of Investments (“BIT”),3 which came into force in August 2002.4 In 2004, 

both Respondent and Cogitatia joined the European Union (“EU”).5 On 11 December 2006, 

Respondent adopted Resolution No. 1800, through which it formally resolved to considered all 

its intra-EU BITs – including the one it had with Cogitatia – as terminated.6 Respondent notified 

Cogitatia that the BIT had been terminated7 and Cogitatia confirmed it had received the 

notification. Since then, has not made any opposition to it.8 

3. Respondent enacted LRE in May 2010, providing that the production of renewable 

energy would be encouraged through the fixation of feed-in tariffs for energy providers. To be 

eligible to the tariff, renewable energy providers were required to obtain a license from the 

Barancasia Energy Authority (“BEA”).9  

4. For the implementation of the LRE, Respondent adopted the Regulation on the Support 

of the Photovoltaic Sector (“Regulation”),10 which defined BEA’s competence to calculate and 

announce the feed-in tariffs11 and regulated the procedure for the calculation of tariffs.12 BEA 

also established that the feed-in tariff under the LRE would only be available for new projects, 

a criterion that has consistently applied when evaluating licenses’ requests.13 

 

1 Facts, ¶¶ 1 and 14. 
2 Facts, ¶ 3. 
3 Facts, ¶ 1. 
4 Procedural Order No. 2, ¶ 1. 
5 Facts, ¶ 5. 
6 Annex No. 6. 
7 Annex No. 7.1 
8 Annex No. 7.2; Procedural Order No. 2, ¶ 3. 
9 Facts, ¶¶ 14 and 16. 
10 Facts, ¶ 18. 
11 Annex No. 3, Art. 1. 
12 Annex No. 3, Art. 2. 
13 Procedural Order No. 2, ¶ 14. 
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5. Claimant has been operating in Respondent’s territory since 2009, when project Alfa 

was launched.14 Alfa suffered from defects in the installation, delays and huge budget 

overruns.15 After the LRE was adopted, Claimant sought licenses for Alfa and Beta, the latter 

being a new project. Alfa had its request denied,16 while Beta received a license.17 Later on, 

Claimant requested and obtained more licenses for new projects.18 

6. Initially, BEA calculated a feed-in tariff of 0.44 EUR/kWh, taking into account, as one 

of the criteria to define the value of the feed-in tariff, the average cost of solar panels,19 and the 

tariff was announced in 1 July 2010.20 However, in 2011, a groundbreaking technology aroused, 

reducing considerably the costs of solar installations.21  

7. From the dawn of such new technology, Respondent realized the subside scheme had 

created a “solar bubble”.22 Within this new scenario, Respondent faced social23 hardships and 

foresaw critical economic consequences,24 which resulted in adjustments in its subside policy. 

8. Respondent planned to adequate its policy to the new context. Barancasian Parliament 

organized hearings with national and foreign entrepreneurs of the renewable energy sector25 to 

take their testimonies regarding the LRE.26  

9. After such hearings, Respondent amended Article 4 of the LRE to allow for an annual 

review of the feed-in tariff by the BEA.27 Following the amendment, the BEA recalculated the 

feed-in tariff, reducing it from the previous 0.44 EUR/kWh to 0.15 EUR/kWh, with retroactive 

effects from 1 January 2013.28 

10.  Claimant resorted to this Tribunal stating that it had suffered losses because Respondent 

would have breached the BIT. Before presenting its claim to this Tribunal, Claimant attempted 

 

14 Facts, ¶ 12. 
15 Facts, ¶ 12 
16 Facts, ¶ 22. 
17 Facts, ¶ 23. 
18 Facts, ¶ 27. 
19 Annex No. 3, Art. 2(1). 
20 Facts, ¶ 21. 
21 Facts, ¶ 25. 
22 Facts, ¶ 28. 
23 Facts, ¶ 32. 
24 Facts, ¶¶ 29-30. 
25 Procedural Order No. 3, ¶ 5. 
26 Facts, ¶ 34. 
27 Facts, ¶ 34. 
28 Facts, ¶ 35. 
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to negotiate, following the procedure laid down on BIT Article 829, but Respondent declined.30 

Claimant then requested the arbitration of the dispute for the London Court of International 

Arbitration (“LCIA”), under BIT Article 8 (5)(d). In 5 November 2014, LCIA notified 

Respondent of Claimant’s request for arbitration31 and, in 21 November 2014, Respondent 

presented its Response.32  

 

  

 

29 Claimant’s Request for Arbitration, Terms of The Arbitration Agreement; Annex No. 1, Art(s). 8(4) and 8(5). 
30 Claimant’s Request for Arbitration, Terms of The Arbitration Agreement. 
31 Arbitration No: 00/2014. 
32 Respondent’s Response to Request for Arbitration. 
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SUMMARY OF ARGUMENTS 

 

1. Jurisdiction. This Tribunal has no jurisdiction over the present dispute, once 

Claimant’s requests are based on a BIT that is neither valid nor in force, for four reasons. Firstly, 

it was terminated by consent of the Parties. Secondly, not only the BIT and the TFEU share the 

same subject-matter and are incompatible with each other, but also Respondent and Cogitatia 

intended that Foreign Direct Investment (“FDI”) policy should be governed by the TFEU. 

Thirdly, the BIT was terminated according to its own terms. Fourthly, in the remote event this 

Tribunal deems that the BIT is not so far incompatible with the TFEU, it shall determine that 

(i) they are partially incompatible, and (ii) the arbitration clause is one of the incompatibilities. 

2. Merits. Firstly, denying a license under the LRE for Claimant’s investment in Alfa was 

not arbitrary, as nothing about Respondent’s actions constituted a willful disregard of due 

process, or was an act that shocks or surprises a sense of juridical propriety, nor discriminatory, 

as Respondent gave the same treatment to all investments in the same condition of Alfa. 

Secondly, Claimant’s legitimate expectations towards Respondent’s policy were not breached, 

considering that the amendment of the LRE did not change the legal framework in which the 

investment was made, and it was applied to all licenses issued by the BEA under the feed-in 

tariff regime. Also, the BIT did not establish a stabilization clause for the immutability of State’s 

laws. Thirdly, Claimant’s legitimate expectations regarding its investment in the 12 

photovoltaic power plants were not breached by the amendment to the LRE. Claimant should 

have reasonably known that a legislative change were on the horizon at the time of the 

investment. Moreover, Respondent has a sovereign right to regulate in order to pursue its 

interests in bona fide.  

3. Restitution and specific performance. This tribunal shall not award reparation by 

restitution or specific performance. Firstly, it does not have the power to order specific 

performance because, in accordance with the LCIA Rules of Procedure, it is necessary an 

agreement to order such kind of relief and there is no agreement determining a fixed feed-in 

tariff. Moreover, the power to order specific performance is not implicit. Secondly, this 

Tribunal shall not order the repeal of the amendment considering that it is materially impossible, 

a violation of sovereignty and a burden out of proportion. Thirdly, this Tribunal shall not order 

the Respondent to continue to pay the feed-in tariff only for the Claimant once it is against the 

Respondent’s domestic law, which represents a violation of art. 8(6) of the BIT, and it would 



5 

 

establish a discriminatory treatment in relation to others investors. Finally, in the event this 

Tribunal condemn the Respondent for any breach of a legal obligation, it should order 

compensation, instead of restitution or specific performance.   

4. Compensation. Respondent disagrees of Claimant’s calculations of damages. Firstly, 

this Tribunal shall dismiss the request for loss of future profits. Secondly, the DCF is not the 

appropriate method of compensation. Thirdly, Claimant erroneously forecasted the 

performance of Alfa. Fourthly, the WACC to calculate the NPV of damages regarding Beta 

must be 12%. Fifthly, in respect to Claimant’s investment in the 12 photovoltaic power plants, 

(i) there is no wasted investment in land, and (ii) Claimant’s alternative heads of damages, based 

on loss of profits, is speculative. Sixthly, Claimant’s request for damages in relation to 

additional projects shall be dismissed. Seventhly, if added, interests must be simple and at a 

rate of 12%. Finally, Claimant shall bear all the costs related to this proceeding. 
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ARGUMENTS 

 

I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE. 

1. Claimant’s requests are based on a BIT that is neither valid nor in force. Therefore, the 

LCIA has no jurisdiction over this dispute. 

2. The 1969 Vienna Convention on the Law of Treaties (“VCLT”), ratified by both 

Respondent and Cogitatia,33 establishes that “the termination of a treaty […] may take place 

only as a result of the application of the provisions of the treaty or of the present Convention”.34  

3. According to the VCLT, there are various situations under which a treaty may be validly 

considered as terminated.  For instance, a treaty may be terminated (i) in conformity with its 

own provisions,35 (ii) by consent of all the Parties after consultation with the other contracting 

States,36 (iii) if the Parties to it conclude a later treaty with the same subject-matter and it can 

be established that the Parties intended that the matter should be governed by that treaty,37 or 

(iv) if the Parties to it conclude a later treaty with the same subject-matter and that treaty has 

provisions so far incompatible with the first treaty that both treaties cannot be applied at the 

same time.38 

4. This Tribunal may conclude that the BIT is neither valid nor in force for a variety of 

reasons. Firstly, it was terminated by consent of the Parties. Secondly, the BIT and the Treaty 

on the Functioning of the European Union (“TFEU”) share the same subject-matter and, 

furthermore, not only are they incompatible with each other, but also it can be established that 

Respondent and Cogitatia intended that promotion and reciprocal protection of investments 

should be governed by the TFEU. Thirdly, the BIT was terminated according to its own terms. 

Fourthly, in the remote event this Tribunal deems that the BIT is not so far incompatible with 

the TFEU, it shall determine that (i) they are partially incompatible, and (ii) the arbitration 

clause is one of the incompatibilities. 

 

33 Procedural Order No. 2, ¶ 5. 
34 VCLT, Art. 42(2). 
35 VCLT, Art. 54(a). 
36 VCLT, Art. 54(b). 
37 VCLT, Art. 59(1)(a). 
38 VCLT, Art. 59(1)(b). 
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A. The BIT was terminated by consent of the Parties 

5. “Whatever may be the provisions of a treaty regarding its own termination, it is always 

possible for all the Parties to agree together to put an end to the treaty”.39 Article 54(b) of the 

VCLT lays down a conventional rule that, at the end of the day, follows from the pacta sunt 

servanda principle:40 an agreement that has materialized in a treaty can be undone whenever 

the Parties to the treaty consent to it.  

6. In the present case, Respondent notified Cogitatia of its decision to terminate the BIT41 

and Cogitatia consented to it. In other words, Cogitatia replied to Respondent’s notification 

confirming it had received it and did not raise opposition of any kind to the termination of the 

BIT,42 which constitutes tacit consent. 

7. The definition of tacit in Black’s Law Dictionary is “implied, but not actually expressed; 

implied by silence or silent acquiescence”.43 In sum, “tacit consent is, by definition, based on 

what is left unsaid”.44 Cogitatia silently acquiesced to the termination of the BIT when it 

acknowledged it was aware of Respondent’s decision to terminate the BIT, effective as 30 June 

2008, and did not oppose to it.  

8. First, it is worth to stress that consent to terminate does not require any specific 

formality.45 As pointed out by the International Law Commission (ILC), international law does 

not accept the theory of acte contraire, according to which “an agreement terminating a treaty 

must be cast in the same form as the treaty which is to be terminated”.46 The Parties, as masters 

of their treaty,47 are always free to choose the form in which they consent to the termination of 

the treaty.48 Precisely that motive led the VCLT to retain the wording “by consent” rather than 

use “by agreement”, as the latter could suggest the need of a writing form.49  

9. Second, when it comes to the supplementary obligation to consult, embedded in the 

second part of Article 54(b), one must interpreted it in its context and in the light of its purpose 

 

39 ILC Final Draft, Art. 51, ¶ 5. 
40 VCLT, Art. 26. 
41 Annex No. 7.1. 
42 Annex No. 7.2. 
43 Black’s Law, p. 4547. 
44 Chapaux, p. 1241. 
45 ILC Final Draft, Art. 51, ¶ 3. 
46 ILC Final Draft, Art. 51, ¶ 3. 
47 Dörr, p. 532. 
48 ILC Final Draft, Art. 51. 
49 Yearbook, p. 225, ¶ 94.  
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and objectives to prevent misunderstandings.50 A less attentive reader could argue that Article 

54(b) imposes a cumulative requirement of consultation and consent of the Parties, but that 

would be inaccurate. 

10. In the view of customary law, “consent of the Parties is not only a necessary, but also a 

sufficient condition to terminate a treaty”.51 The VCLT reinforces, rather that contradicts, this 

custom. It is necessary to recall the distinction between Contracting State and Party – concepts 

entrenched in the VCLT Articles 2(f) and 2(g), respectively – to understand the meanders of 

Article 54(b). This distinction lies at the core of the discussions that resulted in the inclusion of 

consultation to Contracting States, in addition to consent of the Parties, in Article 54(b).  

11. Contracting State means “a State which has consented to be bound by the treaty, whether 

or not the treaty has entered into force”.52 Party, on the other hand, means “a State which has 

consented to be bound by the treaty and for which the treaty is in force”.53 The obligation to 

consult Contracting States, which did not exist in the ILC’s 1966 Final Draft,54 was included in 

the VCLT through an amendment proposed by The Netherlands at the Vienna Conference’s 

first session,55 aiming at to address a well-defined situation. States which had given their 

consent to be bound by a treaty, but for which the treaty had not yet entered into force – because 

the treaty provided for a long period after the date of accession or ratification for entering into 

force, for instance – should not be treated as third States. As they were Contracting States, they 

should be consulted before the Parties of the treaty consented to its termination.  

12. Many scholars highlight that, given the wording of Article 54(b), the obligation to 

consult Contracting States implies that their consent does not even play a role in the termination 

of the treaty – after all, the necessary and sufficient condition to terminate a treaty is the consent 

of the Parties.56 Any interpretation of Article 54(b) suggesting a cumulative requirement of 

consultation and consent of the Parties would neglect the context in which the Article was 

drafted and would perish of a logical inconsistency. Given that a treaty can be terminated by 

 

50 VCLT, Art. 31(1). 
51 Chapaux, p. 1239. 
52 VCLT, Art. 2(f). 
53 VCLT, Art. 2(g). 
54 ILC Final Draft, Art. 51. 
55 UNCLT, p. 334. 
56 Giegerich, p. 957. 
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tacit consent, and such tacit consent is based on what is left unsaid, a practice in favor of 

consulting the other Parties would “not only [be] non-existent but also impossible”.57 

13. As Respondent and Cogitatia are the only Parties of the BIT, their consent – whatever 

form it assumes – is the necessary and sufficient condition to terminate the BIT in accordance 

with Article 54(b) of the VCLT.  

14. Additionally, Respondent stresses that, following an a maiore ad minus interpretation 

of LCIA’s Rules of Procedure,58 failure to advance an argument in the Response to Request for 

Arbitration59 does not preclude Respondent’s right to do it later on the arbitration. 

15. At last, in the remote event this tribunal considers that VCLT Article 54(b) imposes a 

cumulative requirement of consent and consult, Respondent recalls that “any disregard of the 

consultation requirement amounts to a procedural error”.60 Therefore, the termination (or 

withdrawal) would be “illegal vis-a-vis the contracting State concerned, but not invalid”.61 

Consequently, even in this case, this tribunal has no jurisdiction over this dispute. 

B. The BIT was terminated upon accession of Respondent and Cogitatia to the EU. 

16. “Community law, including the jurisdiction of the Court of Justice, in principle prevails 

from the date of accession”,62 determined the European Commission (“EC”) in 2006. Given the 

circumstances of tacit abrogation of a treaty by conclusion of a later one, as enlisted in the 

VCLT Article 59, it follows that the BIT was implicitly terminated upon accession of 

Respondent and Cogitatia to the EU.  

17. For recollection, Article 59 provides that tacit abrogation occurs when there is: (i) the 

conclusion of a treaty relating to the same subject matter,63 cumulated with (ii) so far 

incompatibility of provisions of the later treaty with those of the earlier that the two treaties are 

not capable of being applied at the same time,64 or (iii) intention of the Parties to have the 

subject matter covered by the earlier treaty governed by the later treaty.65 Respondent will 

 

57 Chapaux, p. 1241. 
58 LCIA Rules of Procedure, Art. 2(4). 
59 Response to Request for Arbitration. 
60 Giegerich, p. 961. 
61 Giegerich, p. 961. 
62 Eastern Sugar v Czech Republic, ¶ 119. 
63 VCLT, Art. 59(1). 
64 VCLT, Art. 59(1)(b). 
65 VCLT, Art. 59(1)(a). 
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further address in detail each of these three requirements to demonstrate that the BIT was 

terminated upon accession of Respondent and Cogitatia to the EU.  

(i) The BIT and the TFEU relate to the same subject-matter. 

18. Claimant may sustain that two treaties share the same subject matter “if their object is 

identical and presents a comparable degree of generality”. However, this strict definition is 

inaccurate. 

19. For clarification purposes, Respondent brings an example proposed on the book The 

Vienna Convention on the Law of Treaties – A Commentary to illustrate that the BIT and the 

TFEU govern the same subject matter.66 In this example, the TFEU would be the equivalent of 

a treaty of commerce and friendship, while the BIT would be a treaty specifically dealing with 

the trade in bananas. The treaty of commerce and friendship, concluded after the treaty on the 

banana trade and binding the same parties, intends to govern all commercial relations 

uniformly. Therefore, it results in the abrogation of the treaty on the banana trade, “despite the 

greater degree of generality of the latter treaty”. 67 

Thus, the terms ‘relating to the same subject matter’ must not be interpreted taking 

into account the degree of precision of the enunciated rules, but taking as criteria only 

whether those treaties intend to govern the same object at the same time (e.g. the 

banana trade), by way of general rules (e.g. relating to commerce) or of more specific 

ones (e.g. relating to the trade in bananas).68 

20. In the present case, the TFEU and the BIT, despite their different degrees of generality, 

purport to govern the same object – FDI policy – at the same time. The TFEU comprises general 

rules, whereas the BIT comprises more specific ones, but they still govern the same object. 

Therefore, the TFEU and the BIT relate to the same subject-matter. 

(ii) The BIT and the TFEU are incompatible with each other and cannot be applied at 

the same time. 

21. “Incompatibility” between two treaties is hard to define and the ILC does not bring 

much light to the discussion. The Special Rapporteur Sir Gerald Fitzmaurice, Senior Judge of 

the ICJ between 1967 and 1973, noted the difficulty of defining incompatibility: 

 

66 Dubuisson, p.p. 1335–6. 
67 Dubuisson, p. 1336. 
68 Dubuisson, p. 1336. 
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The whole question of what inconsistency or conflict between two treaties means is a 

difficult one. Two treaties may be inconsistent in the sense that they set up mutually 

discordant systems […].69  

22. “It is the impossibility to apply the two treaties simultaneously which constitutes the 

decisive criterion of the notion of incompatibility within the framework of Article 59”.70  

But it is generally agreed that, beside express abrogation, there is also tacit abrogation 

resulting from the fact that the new provisions are incompatible with the previous 

provisions, or that the whole matter which formed the subject of these latter is 

henceforward governed by the new provisions.71 

23. The BIT and the TFEU cannot be applied at the same time, for two reasons. Firstly, the 

BIT discriminates other EU Member States. Secondly, European Court of Justice (“ECJ”) 

jurisdiction is incompatible with Articles 8 and 9 of the BIT. 

24.  Firstly, TFEU provides that “any discrimination on grounds of nationality shall be 

prohibited”.72 EU law expressly prohibits discrimination between Member States. Nonetheless, 

the BIT implies that only the Contracting Parties have rights and obligations towards each other. 

Accordingly, the BIT discriminates all other EU Member States, to whom it should be afforded 

the same rights and obligations. The BIT is, therefore, incompatible with the TFEU. 

25. Secondly, the ECJ is the exclusive dispute settlement mechanism for disputes 

concerning the TFEU. 73 As pointed by the EC, the risk is that arbitral tribunals “proceed with 

investor-to-state dispute settlement procedures without taking into account that most of the 

provisions of such BITs have been replaced by provisions of Community law”.74 

This could lead to arbitration taking place without relevant questions of EC law being 

submitted to the ECJ, with unequal treatment of investors among Member States as a 

possible outcome.75 

26. Thirdly, under the Treaty of Lisbon, which entered into force in 2009, the EU gained 

explicit and exclusive competence regarding FDI, which now falls under Common Commercial 

Policy.76 Unless expressly authorized by the EU, Member States are not allowed to act in this 

field.77 

 

69 Fitzmaurice, ¶ 89(c). 
70 Dubuisson, p. 1342 
71 The Eletricity Company of Sofia, Anzilotti’s separate opinion, p. 92, ¶ 5. 
72 TFEU, Art. 18. 
73 TFEU, Art. 344. 
74 Eastern Sugar v Czech Republic, ¶ 126. 
75 Eastern Sugar v Czech Republic, ¶ 126. 
76 TFEU, Art. 206; Fecák, pp. 256-7. 
77 TFEU, Arts. 2 and 3(e). 
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27. Article 59 of the VCLT “provides for abrogation of the earlier treaty as a whole, without 

evoking the possibility of terminating only part of that treaty”.78 Therefore, Respondent requests 

this Tribunal to determine the BIT was implicitly terminated as a whole after accession of 

Respondent and Cogitatia to the EU, due to the incompatibility of its provisions with the TFEU. 

(iii) Parties intended FDI to be governed by the TFEU. 

28. Tacit abrogation under Article 59(1)(b) of the VCLT is based on an objective criterion: 

“the acknowledgement that it is impossible to apply the two treaties simultaneously”.79 

According to the ILC, an incompatibility between two treaties creates “a strong presumption 

that the intention of the parties was to abrogate the previous treaty”. 80 This presumption cannot 

be set aside unless there are “elements to establish a contrary will of the States”. 81 For instance, 

if the two treaties contain an identical compatibility clause, which occurred in a case submitted 

to the Belgian Court of Cassation. 82 The matter was the concurrent application of the 1958 New 

York Convention and the Convention between Belgium and Switzerland of 1959, regarding the 

recognition and enforcement of judicial decisions and foreign arbitral awards. Both 

Conventions contained a similar clause, stating that they did not preclude the application of 

other conventions simultaneously. The tribunal considered that the two conventions were 

compatible and remained in force. “It is thus in the light of all elements of the language used in 

treaties that the intention of States to abrogate must be examined”,83 determined the ILC.  

The reasoning would consist in considering that, when States conclude two treaties on 

the same subject matter that are written in an incompatible manner, they would have 

done it with full knowledge of the fact; hence, they would have wanted, in concluding 

the second treaty, to terminate the first.84 

29. The absence of a clearly expressed will of either Respondent or Cogitatia to apply the 

TFEU and the BIT simultaneously creates a strong presumption that the parties intended that 

the matter should be governed by the TFEU, the later treaty. “An objective incompatibility 

between the provisions of successive treaties will necessarily remain intrinsically linked to the 

intention of the parties”.85 

 

78 Dubuisson, p. 1343. 
79 Dubuisson, p. 1341. 
80 Dubuisson, p. 1341; ILC Report, p. 203.   
81 Dubuisson, p. 1341; ILC Report, p. 203.  
82 Dubuisson, p. 1340 
83 Dubuisson, p. 1340 
84 Dubuisson, p. 1341. 
85 Dubuisson, p. 1341. 
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When a later treaty regulates an identical object to that regulated by an earlier treaty, 

it may be presumed that the parties intended to replace the regime fixed in the earlier 

treaty by that of the later treaty, in the absence of any expressed intention to the 

contrary on the part of those States.86 

Therefore, where the EC Treaty or secondary legislation are in conflict with some of 

these BITs' provisions – or should the EU adopt such rules in the future – Community 

law will automatically prevail over the non-conforming BIT provisions.87 

30. Therefore, Respondent requests this Tribunal to determine the BIT was implicitly 

terminated as a whole after accession of Respondent and Cogitatia to the EU, due to the 

intention of the parties of having FDI governed by the TFEU. 

C. The BIT was terminated according to its own terms. 

31. The BIT was terminated in accordance with its own terms, once (i) Respondent notified 

Cogitatia in writing of BIT’s termination, and (ii) Respondent respected the twelve-month 

period during which the BIT shall remain in force from the date either Contracting Party notifies 

the other in writing of BIT’s termination.88 

D. The BIT and the TFEU are at least partially incompatible. 

32. In the remote event this Tribunal deems that the BIT was not terminated, it shall at least 

acknowledge a partial incompatibility between the BIT and the TFEU. Among the 

incompatibilities, the arbitration clause is in conflict with ECJ’s jurisdiction, as argued in 

section B. 

 “…if the provisions of the later treaty relate only to a part of the earlier treaty and the 

two treaties are otherwise capable of being applied at the same time, that part alone 

shall be considered as terminated or suspended in operation”.89 

33. The VCLT establishes that “the earlier treaty applies only to the extent that its provisions 

are compatible with those of the later treaty”.90 Once the ECJ has exclusive jurisdiction 

conferred by the TFEU, BIT’s arbitration clause is invalid.  

34. For all the above-mentioned reasons, Respondent respectfully requests this Tribunal to 

find that the BIT is neither valid nor in force and, therefore, that this Tribunal does not have 

jurisdiction over the present dispute. 

 

86 Dubuisson, p. 1339. 
87 Eastern Sugar v Czech Republic, ¶ 119. 
88 BIT, Art. 13(2). 
89 Fifth Report, p. 32. 
90 VCLT, Art. 30. 
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II. RESPONDENT HAS ACCORDED CLAIMANT’S INVESTMENTS FAIR AND EQUITABLE 

TREATMENT. 

35. Respondent has not breached its obligation to accord Fair and Equitable Treatment 

(“FET”) to Claimant’s investments. Firstly, Respondent has met its obligations concerning 

Alfa, the first investment, because it acted in a manner that is not arbitrary nor discriminatory 

when denying the license. Secondly, Respondent has met its obligations concerning Beta, the 

second investment, the legal framework in which the investment was made remained stable, 

despite the amendment of the LRE and the alleged expectations that Claimant had were not 

legitimate. Thirdly, Respondent has met its obligations towards the 12 photovoltaic power 

plants, the later investment the Claimant initiated, because at the time of Claimant’s investment, 

its expectations could not include the maintenance of the tariff, considering the clear signals 

that legislative changes were on the horizon.  

A. Claimant has the burden of proving that FET has been violated. 

36. The burden of proving that Article 2(2) of the BIT, which provides for FET, has been 

violated falls on the Claimant. FET is not a “laundry list of acts of potential misconducts”.91 

Moreover, the assessment of what is FET cannot be reached in abstract, as it depends on the 

facts of each case.92 It requires looking at specific elements, such as, for instance, whether 

Respondent has treated Claimant’s investment in a manner that is not arbitrary,93 and whether 

Respondent exercised its right to regulate in a reasonable and proportional manner.94 

37. All things considered, Claimant has the burden of proving that not only one element of 

FET may have been violated, but that the standard has been breached as a whole when taking 

into account all facts and elements of the present case.  

B. Respondent has accorded FET to Claimant’s investment in Alfa.  

38. Respondent has accorded FET to Claimant’s investment in Alfa because denying the 

license to Alfa was not an arbitrary nor discriminatory treatment. 

 

91 Micula v Romania, ¶ 517. 
92  Mondev v United States, ¶ 118; Saluka v Czech Republic, ¶ 285; and Roussalis v Romania, ¶ 318. 
93 ELSI, ¶ 128. 
94 Impregilo v Argentina, ¶291 and Toto v Lebanon, ¶ 244 
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(i)  Respondent has not acted in an arbitrary manner. 

39. Most international investment agreements contain stand-alone clauses for protection 

against arbitrary measures.95 Barancasia-Cogitatia BIT does not. Consequently, this Tribunal 

may use the concept of protection against arbitrary treatment as one of the elements 

encompassed by FET. Due to the similarity between the NAFTA Agreement and the 

Barancasia-Cogitatia BIT in this aspect – they both do not have a specific provision about 

arbitrary treatment –, the case law of those tribunals,96 alongside International Court of Justice’s 

(“ICJ”) authoritative definition of arbitrariness, are the key parameters to assist this Tribunal in 

its interpretative task. Decisions of tribunals that ruled on arbitrariness as an element of FET 

may also be of use.97  

40. Firstly, because “[w]hat is arbitrary in an everyday sense of the word may differ 

markedly from what is arbitrary in a legal sense”,98 the meaning of arbitrariness from the 

International Law perspective ought to be assessed. The ICJ, in its 1989 ELSI case, set out the 

classic definition of arbitrary conduct in International Law: “arbitrariness is not so much 

something opposed to a rule of law, but something opposed to the rule of law”.99 The threshold 

of liability applied by ICJ requires that the conduct amount to a “wilful disregard of due process 

of law, an act which shocks, or at least surprises, a sense of juridical propriety”.  

41. NAFTA tribunals have regularly incorporated ICJ definition of arbitrariness,100 so as 

other tribunals.101 Even in decisions in which ELSI is not explicitly cited, its influence is still 

felt.102 In sum, the definition set out in the ELSI case is the starting point for this Tribunal to 

assess what are the contours of protection against arbitrary treatment. Resorting exclusively to 

dictionary definitions and interpreting them extensively, as some tribunals have done in the 

past,103 is insufficient in the context of the current case, in which arbitrariness ought to be 

interpreted as an element of FET. The meaning of arbitrariness must be interpreted restrictively 

and it must be tied to its authoritative definition in International Law – otherwise, it would be 

 

95 Eg. Argentina-US BIT, Art. II.(2)(b); and US-Ecuador BIT, Art.II(3)(b). 
96 Waste Management v Mexico, ¶¶ 98, 102 and 105-7; GAMI v Mexico, ¶¶ 86-7, 98 and 101-3; Glamis Gold v 

United States, ¶¶ 616-7 and 625-6; Cargill v Mexico, ¶¶ 291-3; and SD Myers v Canada, ¶ 263. 
97 Noble Ventures v Romania, ¶ 182. 
98 Stone, p. 85. 
99 ELSI, ¶ 128. 
100 Dumberry, p. 145; S.D. Myers v Canada, ¶ 263; Glamis v United States, ¶ 617. 
101 Azurix v Argentina, ¶ 392; Siemens v Argentina, ¶ 318; AES Summit v Hungary, ¶  9.3.40. 
102 Sempra v Argentina, ¶ 318; and Enron v Argentina, ¶ 281. 
103 Lauder v Czech Republic, ¶ 221; Occidental v Ecuador, ¶ 162; and CMS v Argentina, ¶¶ 291-2 
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as if Barancasia-Cogitatia BIT had a stand-alone clause for protection against arbitrariness, 

when in fact it has not.  

42. Given the aforementioned definition of arbitrariness, Respondent will further make 

evident that nothing about its actions constitutes a wilful disregard of due process, or is an act 

that shocks or surprises a sense of juridical propriety. Firstly, there is a rational relationship 

between the procedural requisites for obtaining a license under LRE and the purpose of the law. 

Secondly, BEA followed the procedure established by law to analyze Claimants’ license 

request. Thirdly, BEA’s denial of Claimant’s request was not groundless. 

43. Firstly, the adoption of the LRE does not entitle every applicant the right to receive a 

license under its provisions. The Barancasia Energy Authority (“BEA”) is the State-agency in 

charge of issuing licenses under the LRE.104 Exercising its authority when evaluating licenses’ 

requests, BEA defined that a license under the LRE would only be available for new projects, 

not for existing ones.105 Existing projects would not be affected, as they could continue to 

operate normally under the legally required licenses they already had.106 BEA consistently 

applied this criterion and has not issued any license for a project installed prior to the enactment 

of the LRE.107 

44. Whether this measure is unwise, insufficient or inconsistent with domestic law is not 

pertinent to this Tribunal,108 as it is a judgment that falls either within the political sphere or 

within municipal law. For assessing arbitrariness, what matters is that the measure adopted – 

namely, issuing licenses under the LRE only for new projects – is rationally related to the 

purpose of that measure – namely, the “[d]evelopment of renewable energy sources” in 

Barancasia.109 By any means, such requisite shocks a sense of juridical propriety.  

45. Secondly, in casu, BEA denied Claimant’s license request for Alfa because Alfa was a 

project installed prior to the enactment of the LRE.110 Notwithstanding BEA’s authority to 

establish such criterion, if unsatisfied with BEA’s decision, Claimant could have resorted to 

 

104 Annex Nº 2, Art. 5. 
105 Facts, ¶ 22. 
106 Procedural Order No. 2, ¶ 22. 
107 Procedural Order No. 2, ¶ 14. 
108 Sempra v Argentina, ¶ 318; and Enron v Argentina, ¶ 281. 
109 Genin v Estonia, ¶ 370; Siemens v Argentina, ¶ 319; Glamis v United States, ¶ 807; and Stone, p. 90. 
110 Facts, ¶ 22.  
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administrative courts and challenged the result. However, it has not done so.111 Said differently, 

Respondent followed the procedure established by law to evaluate Claimant’s license request 

and came to a negative response. A State policy, decision or act may not please the investor – 

indeed it can even be illegal from a municipal law perspective - and yet be lawful from the 

international perspective.112 The mere denial, no matter how much it displeased the Claimant, 

is by no means an action “so unjust that the treatment rises to a level that is unacceptable from 

the international perspective”.113  

(ii) Respondent has not acted in a discriminatory manner. 

46. Prohibited discrimination is giving different treatment for similar investments without 

a reasonable justification.114 In the present case, Respondent gave the same treatment for similar 

investments. Even assuming that Alfa was a perfectly operational photovoltaic power plant at 

the time of the license’s request, which it was not,115 due to the policy scope of the LRE and 

the guidelines established by it, Respondent dispensed the same treatment to all investments in 

the same condition as Alfa – ie, already installed photovoltaic power plants.116 

C. Respondent has accorded FET to Claimant’s investment in Beta. 

47. Claimant’s plea that Respondent violated the BIT by failing to accord FET is wrongful. 

Respondent did accord FET to Claimant, thus not violating the BIT, because (i) the legal 

framework in which the investment was made did not change, (ii) Claimant’s expectations 

towards the feed-in tariff policy were not legitimate and, (iii) the changes in Respondent’s 

renewable energy policy applied to all licenses issued under the LRE. 

(i) The amendment did not change the legal framework for investment. 

48. The amendment of the LRE has not, in any way, disturbed the legal framework that 

existed when the decision to invest occurred. Although there was a change in the law, it did not 

wound the framework designed for the attraction of investment because the payment of a fixed 

tariff remains as an incentive for investors.117 

 

111 Procedural Order No. 2, ¶ 23. 
112 ELSI, ¶ 124; and Glamis v United States, ¶ 626. 
113 SD Myers v Canada, ¶ 263.  
114 Lemire v Ukraine, ¶ 261. 
115 Facts, ¶ 13. 
116 Procedural Order No. 2, ¶ 14. 
117 Procedural Order No. 2, ¶ 27. 
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49. Respondent’s regulations on renewable energy are very clear in reinforcing the goals 

established by the European Union on renewable energy sources. The Directive 2009/28/EC 

assigns Member States the goal of reaching a 20% share of renewable energy in their energy 

mix118 by 2020, by means of support schemes or measures of cooperation.119 

50. Complying with EU’s regulation and striving to reach EU’s goals, Respondent created 

a support scheme for the incentive of photovoltaic power plants in its territory. The LRE 

recognized the 20% target set out by EU120 as well as recognized the need for a sustainable 

development of the use of renewable energy sources.121 Finally, as an incentive for investors 

interested in developing renewable energy sources, Respondent created a support scheme based 

on feed-in tariffs.122 

51. The tariffs were to be announced123 and calculated124 by the BEA. Then, the BEA, upon 

evaluating the investor’s request, would issue a license that would guarantee the payment of the 

tariff for the investor. 

52. Although Claimant alleges that the calculation of a new tariff after the issuing of a 

license would be a change in the legal framework, it actually is not. According to Cambridge 

Business English Dictionary, a framework is “a system of rules, ideas, or beliefs that is used to 

plan or decide something”. Thus, the amendment of a single Article in one piece of legislation 

does not affect the legal framework in which the investor made its decisions. In fact, such legal 

framework is still effective, considering that the support scheme is still running and tariffs rest 

assured to those who obtain licenses from the BEA. 

53. In addition, it is essential to remember that the amendment did not repeal the payment 

of tariffs, but instead authorized the adjustment of tariffs annually. Furthermore, the calculation 

of new tariffs take into consideration the same previously aimed target profit of at least 8% for 

investors, 125 so that they would still have the same return over the energy produced. Therefore, 

 

118 Directive 2009/28/EC, Art. 3 (1). 
119 Directive 2009/28/EC, Art. 3 (3)a. 
120 Annex No. 2. Art. 2. 
121 Annex No. 2. Art. 1(1). 
122 Annex No. 2. Art. 3. 
123 Annex No. 2. Art. 4. 
124 Annex No. 3. Art. 1. 
125 Procedural Order No. 2, ¶ 27 



19 

 

the Claimant will still receive a greater value for the energy it produces than the value it would 

receive had it not been for Respondent’s energy policy. 

(ii) Claim for legitimate expectations shall be dismissed. 

54. Tribunal shall dismiss the claim that Respondent breached Claimant’s legitimate 

expectations. Claimant argues that the change in the LRE “disregards the legitimate 

expectations that Barancasia established for investors”.126 However, there has been no breach 

of Claimant’s legitimate expectations by the amendment of the LRE. Firstly, because it is 

unreasonable for an investor to expect that a State’s legal framework is not subject to change,127 

especially when it is facing social and economic crisis.128 Secondly, because investors’ 

legitimate expectations towards stability in legislation are only breached when legislative 

changes are drastic.129 Thirdly, breaches of legitimate expectations towards a State’s legislation 

are only acceptable when a State makes a specific commitment of not changing its law.130 

Finally, general policies, such as the LRE, cannot be interpreted as promises towards the 

investor, in other words, cannot create legitimate expectations towards them.131 

55. It is unreasonable for Claimant to expect that Respondent’s legal framework would 

remain unchanged after it pursued its investment. In Saluka x Czech Republic, the Tribunal 

recognized that “no investor can reasonably expect that the circumstances prevailing at the time 

the investment is made remain totally unchanged”.132 Also, according to the Tribunal in El Paso 

v Argentine Republic:  

[I]t is inconceivable that any State would accept that, because it has entered into BITs, 

it can no longer modify pieces of legislation which might have a negative impact on 

foreign investors, in order to deal with modified economic conditions[…].133 

56. Furthermore, the BIT does not mention stability of State’s legal frameworks, which 

represents the lack of interest of both countries to make explicit commitments regarding 

legislative changes. Even if the BIT did mentioned the stability of legal framework, the simple 

mention of it could not be understood as a legal obligation or as being the object of the Treaty,134 

 

126 Request for Arbitration, Claims. 
127 See Saluka v Czech Republic, ¶ 305; and Parkerings v Lithuania, ¶ 332.  
128 Duke Energy v Ecuador, ¶ 340. 
129 Toto v Lebanon, ¶; El Paso v Argentina, ¶ 374 
130 El Paso v Argentina, ¶ 374 
131 See PSEG x Turkey, ¶¶ 242, 243 
132 Saluka v Czech Republic, ¶ 305 
133 El Paso v Argentina, ¶ 367 
134 Continental v Argentina, ¶ 258 
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and investor’s reliance on a stable – meaning frozen - legal framework would be misplaced and 

unreasonable.135 

57. In addition, it must be highlighted that host States have the right to regulate its domestic 

matters taking into consideration the public interest136 because it would be unconscionable for 

a country not to change its legislation when such change is needed.137 Claimant’s legitimate 

expectations, as a result, must be assessed considering all circumstances surrounding the 

investment, which includes the political and socioeconomic scenario of the host State.138 

Therefore, considering the critical social and economic scenario faced by Respondent,139 the 

change in the LRE, aiming to ease the tension in Respondent’s territory, did not breach 

Claimant’s legitimate expectations towards its investment. 

58. Tribunals have also recognized that legal stability is only breached when legislative 

changes are drastic or total.140 The amendment of Article 4 LRE cannot be qualified as a 

substantial change in Respondent’s legal framework and, therefore, cannot amount to a breach 

of legitimate expectations on the grounds of protection of legal stability. 

59. Claimant’s plea is equally unacceptable because Respondent has never made any 

commitments in regards to the immutability of its framework towards Claimant. There is no 

stabilization clause in the BIT, neither has Respondent made any specific commitments towards 

Claimant. Thus, in the absence of a stabilization clause141 or of specific commitments made by 

respondent,142 it is not reasonable for Claimant to expect that the legal framework will remain 

unchanged for the duration of the investment.  

60. Moreover, Respondent’s conduct during the legislative process that resulted in the 

amendment was fair. Although Claimant did not directly participate in the Congress hearings, 

national and foreign entrepreneurs of the renewable energy sector, “having in total a significant 

share of the local market of renewables”,143 did. The assessment of whether Respondent acted 

fairly during the legislative process is not ascertaining whether Respondent heard all and every 

 

135 Continental v Argentina, ¶ 258 
136 Saluka v Czech Republic, ¶ 305 
137 Continental v Argentina, ¶ 258 
138 Duke Energy v Ecuador, ¶ 340 
139 Facts, ¶ 29, 30, 32. 
140 El Paso v Argentina, ¶ 374; Toto v Lebanon, ¶ 244. 
141 Toto v Lebanon, ¶ 244. 
142 El Paso v Argentina, ¶ 374. 
143 Procedural Order No. 3, ¶ 5. 
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investor. Especially not one with such a very small percentage of market share in Respondent’s 

renewable energy market.144 This Tribunal shall take account Respondent’s conduct as a whole 

– ie, in view of all investors – to ascertain the fairness of its conduct. 

61. Finally, the LRE is a general policy for the encouragement of renewable energy 

production and, as such, it does not entail a specific promise to investors.145 Therefore, the LRE 

by itself could not create legitimate expectations for investors, since it establishes a policy rather 

than a promise, and only specific promises made by a State can create legitimate expectations 

towards investments.146  

62. As a policy, the LRE guaranteed to investors that a general tariff would be paid to 

encourage the production of renewable energy. However, it never established a guarantee of a 

fixed tariff at a specific value, because there has been no specific promise from Respondent for 

the payment of the tariff in said value. Consequently, the claim of breach of legitimate 

expectations shall be dismissed, because it was unreasonable for Claimant to expect the 

payment of a 0.44 EUR/kWh tariff instead of expecting the payment of a general feed-in tariff 

that was to be announced by the competent authority, as established by law. 

63. Inasmuch as Beta was built with older technology,147 that does not sustain the claim for 

the legitimate expectation of receiving the 0.44 EUR/kWh tariff. As any prudent and reasonable 

investor, Claimant should have known that a new technology for solar panels was under 

development. If Claimant still decided to make its investment when the new technology was 

unavailable, it was a business decision of the company, and the negative consequences of such 

decision cannot be deflected to Respondent. 

64. A minimal of diligence is expected from investors148 before they decide on taking on an 

investment. If a company is not diligent and that lack of diligence results in losses for the 

company, those losses are attributable to the company only and cannot result in a breach of 

legitimate expectations.149 Therefore Claimant’s lack of diligence regarding the arousal of a 

new technology can only be attributed to itself and cannot result in penalties for Respondent. 

 

144 Procedural Order No. 3, ¶ 16. 
145 PSEG v Turkey, ¶ 243. 
146 PSEG v Turkey¶ 241. 
147 Procedural Order No. 2, ¶ 30. 
148 Tudor, p. p. 157. See alsoAlasdair v Costa Rica, ¶ 58. 
149 Parkerings v Lithuania, , ¶ 333; Biwater v Tanzania, ¶ 602; Eudoro v Paraguay, ¶ 75. 
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(iii) The amendment is legitimate and applies to all licenses issued by the BEA  

65. The amendment of Article 4 LRE gave the BEA the competence to adjust the FIT 

proposed in the LRE annually.150 Such change was applied to all licenses issued by the BEA 

authority, including those issued before the amendment of the LRE, which would receive, as of 

1 January 2013, the new tariff of 0.15 EUR/kWh. 

66. According to the Regulation on the Photovoltaic Sector, the calculation of tariffs should 

consider, among a series of variables, the average investment in equipment of power plants.151 

Thus, it was imperative that the BEA, being competent to readjust the tariff annually,152 would 

have to recalculate the tariff after the development of a cheaper technology, since the average 

investment in equipment now would be considerably lower.  

67. The new technology emerged in 2011153 and Article 4 was only amended in 2013. 

Consequently, there is a 2-year gap in which investors were granted a higher tariff, which was 

calculated considering the high costs of solar panels, but incurred in significantly lower costs 

for the installations of power plants, since the new technology was cheaper. This situation raised 

public debate on the payment of tariffs,154 pointing the necessity for Respondent to review its 

policies on renewable energy production. 

68. Considering the critical social and economic scenario that the Respondent faces,155 the 

need to adequate the amounts payed to investors is justified.156 Hence, in such scenario, there 

is no breach of the FET standard in the application of adjusted tariffs on all investments made 

under the LRE. 

D. Respondent has accorded FET to Claimant’s investment in the 12 photovoltaic 

power plants . 

69. The amendment to Article 4 of the LRE is reasonable and represents Respondent’s right 

to pursue and implement its policy in bona fide through regulatory measures.157 Respondent 

reiterates those arguments, aforementioned in the section regarding Claimant’s investment in 

 

150 Annex No. 4. Art. 1. 
151 Annex No. 3, Art. 2(1). 
152 Annex No. 3. Art. 1. 
153 Facts, ¶ 25. 
154 Facts, ¶ 32. 
155 Facts, ¶ 32; Procedural Order No. 3, ¶¶ 1, 3. 
156 Parkerings v Lithuania , ¶¶ 335-6. 
157 Saluka v Czech Republic, ¶ 304-5. 



23 

 

Beta, and addresses the specific circumstances of Claimant’s investment in the 12 photovoltaic 

power plants in the paragraphs below. 

70. Firstly, arbitral tribunals have long recognized the role played by the factual situation 

of the host State to the formation of investor’s legitimate expectations.158 By the time Claimant 

obtained the license for developing the 12 photovoltaic power plants, on 1 July 2012,159 any 

reasonable investor – and reasonableness, it is worth to stress, is the core of investors’ legitimate 

expectations160 - would have realized that legislative changes in the feed-in tariff system were 

“clearly on the horizon”.161 

71. When it comes to Claimant’s investment in the 12 photovoltaic power plants, 

Respondent was forthcoming about its intention to change the feed-in tariff system even before 

the investment was made. Given (i) the scenario of social tension162 and foresaw negative 

economic consequences of the LRE,163 (ii) the public statement of Barancasian officials that the 

energy support scheme was unsustainable,164 and (iii) the announcement made by the 

Government that it would review the legislation,165 it is reasonable to assume Claimant must 

have known, before it received the license on 1 July 2012, that legislative changes would take 

place in a near future. 

72. Before obtaining a license from the BEA, all Claimant had were mere subjective 

expectations166 of receiving the feed-in tariff and those are not protected under international 

investment law.167 If an investor borrows money and acquires land plots before obtaining a 

license that is a condition sine qua non to receive the feed-in tariff, it does so assuming a 

business risk. In sum, Claimant may not resort to its own actions and subjective beliefs as 

evidence that it had legitimate expectations of receiving the feed-in tariff of 0.44 EUR/kWh.  

73. Secondly, if this Tribunal deems Claimant had legitimate expectations, it shall take into 

account that FET is not an absolute guarantee that shields investors from all regulatory change. 

 

158 Duke Energy v Ecuador, ¶ 340 and Saluka v Czech Republic, ¶ 307. 
159 Facts, ¶ 33. 
160 Duke Energy v Ecuador, ¶ 340. 
161 Methanex v United States, Part IV, ¶ 9.  
162 Facts, ¶ 32. 
163 Facts, ¶¶ 29-30. 
164 Procedural Order No. 3, ¶ 3. 
165 Facts, ¶ 32. 
166 EDF v Romania, ¶ 219; El Paso v Argentina, ¶ 358. 
167Arif v Moldova, ¶¶ 533-536.  
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In other words, FET does not mean immutability of legal framework,168 and investor’s 

legitimate expectations must be balanced against the legitimate regulatory goals of the host 

State.169 FET means subsequent changes should be made “fairly, consistently and predictably, 

taking into account the circumstances of the investment”, as it was the amendment to Article 4 

of the LRE, for the reasons aforementioned in the section regarding Claimant’s investment in 

Beta.170 

74. Therefore, Respondent has also accorded FET to Claimant’s investment in the 12 

photovoltaic power plants. 

  

 

168 Electrabel v Hungary, Part VII, ¶ 7.77. 
169 UNCTAD Series, p. 73; and EDF v Romania, ¶¶ 217-9. 
170 Electrabel v Hungary, Part VII, ¶ 7.77. 
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III. THE TRIBUNAL SHALL DISMISS CLAIMANT’S REQUESTS TO REPEAL THE AMENDMENT 

OR TO CONTINUE TO PAY THE FEED-IN TARIFF. 

75. Respondent has changed the LRE exercising its legislative and sovereign powers. This 

change has modified the value of the feed-in tariff considering the new technology available to 

investors and, for this reason, the profitability of Claimant’s investments was not impaired. 

Respondent changed the LRE considering the Claimant concerns and without breach of any of 

its obligations. However, the Claimant requires this Tribunal to repeal the amendment or, 

alternatively, it requires an order to compel the Respondent to continue to pay the feed-in tariff 

of 0,44 EUR/kWh. 

76. This Tribunal shall dismiss Claimant’s requirements for three reasons. Firstly, in 

accordance with the LCIA Rules of Procedure, this Tribunal does not have the power to order 

a non-monetary relief, once there is no agreement or legal obligation representing  the duty to 

pay the aforementioned fix feed-in tariff, and the power to order this sort of remedy is not 

implicit. Secondly, this Tribunal shall deny the Claimant’s requirement to repeal the 

amendment because it is material impossible, disproportional and it amounts to a violation of 

sovereignty. Thirdly, this Tribunal shall not order the Respondent to continue to pay the feed-

in tariff for the Claimant only, considering that (i) it would be against the domestic law of the 

Claimant, and (iii) it would establish a violation of FET regarding other investors. Finally, in 

the event this Tribunal condemns Respondent for breaching a supposed legal obligation, 

condemnation  shall determine  compensation instead of restitution or specific performance. 

A. This tribunal does not have the power to order a non-monetary relief. 

77. Claimant requires two alternative non-monetary reliefs, which are related to the power 

of this Tribunal to order compliance with a legal obligation and to order specific performance. 

The repeal of the amendment represents Claimant’s requirement for restitution, while the 

requirement to compel the Respondent to continue to pay the feed-in tariff is a request for 

ordering specific performance. Both claims rely on Article 22(i)(vii) of the LCIA Rules of 

Procedure to be awarded.   

78. Firstly, this Tribunal does not have the power to order the repeal of the amendment. 

Such request for restitution  can only be demanded if there is a previously wrongful illegal act 

breaching a legal obligation. Therefore, “what may be required in terms of restitution will often 
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depend on the content of the primary obligation which has been breached”.171 However, no 

legal obligation correspondent to the feed-in tariff was violated because there is no legal 

obligation for the Respondent towards the payment of a fix feed-in tariff. Respondent’s 

domestic law is not a legal obligation, neither is the license granted to Claimant. Consequently, 

it is beyond the power of this Tribunal to order the repeal of the amendment.  

79.  Secondly, this Tribunal does not have the power to order Respondent to continue to pay 

the feed-in tariff. Such is a request for specific performance and it relies on the existence of an 

agreement ruling contractual rights, which is nonexistent in this case. The Article 22(1)(vii) of 

the LCIA Rules of Procedure settles the necessity of a previous agreement among the parties to 

allow for the application of specific performance. Once more, there is no agreement defining 

the fixed feed-in tariff and Respondent’s domestic law and license granted to Claimant are not 

contractual rights. Thus, they cannot be matter for the applicability of specific performance. 

There is no agreement between the parties and, for this reason, the requirement of the LCIA 

Rules of Procedure to order specific performance was not fulfilled. Secondly, this agreement 

does not entitle the Claimant with any contractual right regarding the feed-in tariff. Claimant 

cannot sustain that Article 2(1) or Article 2(2) of the BIT attribute a fix feed-in tariff once they 

are general principles which do not establish such specific duty. On these grounds, this Tribunal 

does not have the power to order specific performance to compel the Claimant to continue to 

pay the feed-in tariff in view that there is no previous agreement to fulfill the requisites of the 

LCIA Rules of Procedure requirements for the application of specific performance.  

80.  Thirdly, this Tribunal’s power to order specific performance cannot be implicit. Such 

power should derive from an agreement between the parties. It is established in the common 

law culture that specific performance needs a previous agreement that allows this remedy. 

According to David Ramos Muñoz, specific performance: 

“[C]onstitutes, in common law parlance, the order of a court by which the breaching 

party to a contract is compelled to perform the activity contemplated in the 

contract”.172  

81. However, there is no contract that could support the jurisdiction of this Tribunal to order 

specific performance or to interfere in the feed-in tariff value.  

 

171 ILC Articles, Art. 35, ¶ 6. 
172 Muñoz, p. 91. 
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82. The Rome Convention of 1980,173 Article 10, states that the Law applicable to the 

contract will define the performance, however, in the absence of a contract, the applicable Law 

will be Respondent’s Law and it does not fall under this Tribunal’s power. Claimant insists in 

the validity of the BIT to support its request for specific performance, although this agreement 

does not grant the Tribunal any power to order this measure. The BIT approaches extensively 

the Settlement of Disputes,174 but it does not include any provision for specific performance. 

For this reason, Claimant’s requirement for specific performance shall not be granted because 

it extrapolates the powers of this Tribunal. 

B. This Tribunal shall deny Claimant’s request to repeal the amendment of the LRE. 

83. Claimant requires the repeal of the amendment as a matter of restitution. However, this 

request shall be disregarded, considering that it does not fulfill the requisites to award 

restitution, as well as it represents a violation of the principle of sovereignty. 

84. In accordance with the international arbitral practice,175 the requisites embedded in 

Article 35 of ILC Draft Articles on State Responsibility for Internationally Wrongful Acts (“ILC 

Articles”) must be considered in order to award restitution. The ILC Articles provide that 

restitution must not be impossible nor a burden out of proportion for one of the parties when in 

pursuance of a non-monetary relief. Hereafter, Respondent will demonstrate that the request for 

the repeal of the amendment is simultaneously (i) materially impossible, and (ii) a burden out 

of proportion. 

(i) This Tribunal shall not award the repeal of the amendment once it is impossible. 

85. Respondent exercised its sovereign regulatory power in order to amend the LRE and, in 

accordance with Article 35 of the ILC Draft Articles, it is impossible to compel Respondent to 

repeal such amendment. This conception is stated in Occidental v Ecuador:  “It is well 

established that where a State has, in the exercise of its sovereign power, put an end to a contract 

or a license, or any other foreign investor’s entitlement, specific performance must be deemed 

legally impossible”.176 Although the tribunal referred specific performance in its decision, its 

 

173 Rome Convention, Art. 10 
174 BIT, Art. 8 and 9.  
175 ADC v Hungary, ¶¶ 494-5; Chevron and Texaco v Ecuador, ¶ 118; EDF v Romania, ¶¶ 185 and 213; Gustav 

Hamester v Ghana, Sections VHI-IX; and Occidental v Ecuador, ¶ 82. 
176 Occidental v Ecuador, ¶79. 
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ratio is also applicable for restitution, especially because the aforementioned case, Claimant’s 

request was for restitutio in integrum. 

86. In another similar case, LIAMCO v Libya, the tribunal recognized that a request for 

restitution would be impossible and it rejected the non-monetary relief on the grounds that it 

would represent a violation of the sovereign power of a State: 

“It is impossible to compel a State to make restitution, this would constitute in fact an 

intolerable interference in the internal sovereignty of States”.177  

87. This Tribunal shall recognize the similarity of both cases in relation to Claimant’s 

requirement in favor to dismiss the claim for the repeal of the amendment because of its 

impossibility. 

88. The reestablishment of the feed-in tariff would perform a middling in the Respondent’s 

legislative power. If ordinary courts do not have the power to change a statute, arbitral tribunals 

also lack that sort of power. To assume otherwise would represent not only a violation of the 

Principle of Sovereignty, but also the Principle of Non-Interference in Domestic Affairs, both 

of them stated by the preamble of the VCLT, in accordance with the Charter of the United 

Nations.178 

89. Besides the aforementioned cases, in CMS v Argentina the tribunal also supported that 

restitution, ie the reestablishment of the status quo ante, “would be utterly unrealistic for the 

Tribunal to order to turn back to the regulatory framework before the emergency measure were 

adopted”.179 The same applies to Respondent, and this Tribunal shall recognize the 

impossibility to compel the reestablishment of the previous framework, once it is equally utterly 

unrealistic.  

90. “Although the duty to reestablish the situation that existed prior to the violation is 

required in principle, there may be reason of a material and social character that make it 

‘impossible’ or ‘impracticable’ for the offending State to restore the situation to its prior 

state”.180 In the present case, there are both social and material reasons supporting that it is 

impossible to repeal the amendment. Respondent’s social and financial situation does not allow 

such kind of relief once it would be applicable to all other licensees and it would put 

 

177 LIAMCO v Libya, p. 63. 
178 VCLT, Preamble. 
179 CMS v Argentina, ¶406. 
180 Schachter, p. 190. 
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Respondent’s economic safety in danger, specially taking in consideration the protests that 

occurred due to financial crisis.  

(ii) This Tribunal shall not award the repeal of the amendment once it is a burden out 

of proportion. 

91. This Tribunal shall not order the repeal of the amendment because it is a burden out of 

proportion. Consequently, it does not fulfill the requirements of the ILC Draft Articles. Article 

35 provides that it is possible to assume that an order for restitution cannot impose a severe 

disproportionality on the responsible State in opposition to an extensive benefit for investors.181 

92. In Occidental v Ecuador, in reference to Article 35 of the ILC Draft Articles, the tribunal 

stated that:  

 “[T]o impose on a sovereign State reinstatement of a foreign investor in its 

concession, after a nationalization or a termination of a concession license or contract 

by the State, would constitute a reparation disproportional to its interference with the 

sovereignty of the State when compared to monetary compensation”.182  

93. It is important to notice that, in the present case, non-monetary relief will be considered 

disproportional since it represents an inconsiderate intervention in the State. For this reason, the 

repeal of the amendment shall not be ordered.   

94. That same argument was brought to the ICSID Tribunal in the case of LG&E v 

Argentina, and the tribunal only reinforced what was established in Occidental v Ecuador:  

“The judicial restitution required in this case would imply modification of the current 

legal situation by annulling or enacting legislative and administrative measures that 

make over the effect of the legislation in breach. The Tribunal cannot compel 

Argentina to do so without a sentiment of undue interference with its sovereignty”.183   

95. Besides, it must be considered that the repeal of the amendment would not be limited to 

Claimant and it would affect the rights of third parties not involved in this proceeding. This 

non-monetary relief would have an erga omnes effect, allowing is effects to be extended to all 

other licensees. Therefore, the consequences of such order would be out of proportions because 

of the costs that would impose on Respondent.  

 

181 ILC Articles, Art. 35, ¶ 11. 
182 Occidental v Ecuador, ¶ 84. 
183 LG&E v Argentina, ¶¶ 84-87  
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C. This Tribunal shall dismiss the claim to compel Respondent to continue to pay the 

feed-in tariff for Claimant only 

96. As an alternative to repeal the amendment, Claimant requires this Tribunal to order 

Respondent to continue to pay the feed-in tariff for Claimant’s investments. This second request 

relies on specific performance, since it is related to duties to accomplish contractual rights from 

a supposed agreement. However, this request shall be disregarded. Firstly, it would be against 

Claimant’s own domestic law. Secondly, it would be a violation of FET towards other investors. 

(i) Maintaining the payment of the feed-in tariff for Claimant only is against Respondent’s 

domestic law 

97. Claimant requires the reestablishment of the feed-in tariff only for itself. However, the 

Tribunal cannot allow such reestablishment because it is against the BIT and against principles 

of international Law.  

98. Firstly, according to Article 8(6) of the BIT, the Arbitral Tribunal cannot award to any 

of the parties decisions against States’ own domestic legislation. For this reason, considering 

the amendment of the LRE, which states the feed-in tariff adjustment, the Claimant cannot 

require the maintenance of the feed-in tariff. 

99. Secondly, the BIT is not the only instrument that recognizes the impossibility of 

ordering a measure of specific performance in these circumstances. According to Article 

9:102(2)(a) of the Principles of European Contract Law (PECL),184 specific performance must 

not be awarded if it would be unlawful. Again, Claimant’s requirement is against Respondent’s 

domestic law – specifically, towards the amendment of Article 4 LRE – and for this reason the 

non-monetary relief cannot be awarded to Claimant. The impossibility to order non-monetary 

relief against a country’s internal law is also mentioned in the UNIDROIT Principles.185 The 

PECL and UNIDROIT Principles are applicable to this situation as general guiding principles, 

considering the absence of clause in the BIT defining the power to order specific performance.  

(ii) Continuing to pay the feed-in tariff for Claimant would establish a violation of FET 

towards other investors. 

100. Continuing to pay the feed-in tariff for Claimant only represents a breach of sovereignty 

and FET. Also, it is important to mention that the maintenance of payments for a single investor 

 

184 PECL, Art. 9:102(2)(a). 
185 UNIDROIT Principles, Art. 7.2.2. 



31 

 

would not only affect Claimant’s rights, but it would also affect the status of other licensees. 

For this reason, if this Tribunal eventually orders Respondent to continue the payment of the 

feed-in tariff for the Claimant only, it would create a discriminatory treatment in relation to the 

other investors in this field. As a result, this Tribunal would act against its purpose, by creating 

a new violation to correct a former one.         

D. Compensation is the only remedy available for breaches of legal obligations. 

101. At last, if this Tribunal concludes that Respondent breached any legal obligations, the 

resolution of this dispute must be given by compensation and not by restitution or specific 

performance. This Tribunal shall consider compensation as the best form of resolution in 

accordance with (i) international courts and tribunals practice and (ii) international principles 

of law established in other legal instruments. 

(i) Compensation is the right resolution in accordance with arbitral practice.  

102. Firstly, arbitral practice fully supports compensation instead of non-monetary relief. 

Even when tribunals are considered to have power to order specific performance, this kind of 

request is mostly disregarded. Chorzów Factory, Rainbow Warrior, Enron v Argentina, 

Occidental v Ecuador, LIAMCO v Libya, Phoenix v Czech Republic, Burlington v Ecuador, 

Micula v Romania, Goetz v Burundi, and Nycomb v Latvia are examples of prevalence of 

compensation over specific performance. In such cases, specific performance or restitution 

were denied or superseded by a resolution on compensation. These precedents reaffirm that 

specific performance or restitution find no support in the international practice and, therefore, 

shall not be granted. 

103.  As aforementioned, in Occidental v Ecuador, the tribunal precisely stated that 

reparation by restitution would be disproportional compared to a monetary compensation.186 It 

is a result of the balance demanded by Article 35 of the ILC Draft Articles. Therefore, 

considering that restitution is disproportional and impossible, this Tribunal, in case Claimant’s 

request for damages is granted, shall order compensation instead of the repeal of the amendment 

or instead of compelling Respondent to continue to pay the feed-in tariff.  

104. ILC Draft Articles declare the impossibility of ordering restitution or specific 

performance when it is impossible, disproportional or because there is no contractual right 

 

186 Occidental v Ecuador, ¶84. 
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establishing it. ILC Articles also state that compensation is preferred when “damage is not made 

good by restitution”.187 “Restitution, despite its primacy as a matter of legal principle, is 

frequently unavailable or inadequate”188 , as in the present case. Nykomb v Latvia resonated this 

argument and considered that restitution would not be appropriate.189 Likewise, in Cemex v 

Venezuela, the tribunal has also considered that damages would be more appropriate than 

restitution.190  

105. All things considered, in case this Tribunal condemns Respondent, it shall be guided by 

the international arbitral practice and legal instruments above mentioned and, condemnation 

shall be limited to compensation, repelling any and all measures related to specific performance 

or restitution. 

  

 

187 ILC, Art. 36 
188 ILC, Art. 36 comentary No. 3 
189 Nykomb v Latvia, ¶75 
190 Cemex v Venezuela, ¶¶57-8.  
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IV. CLAIMANT’S CALCULATIONS FOR DAMAGES ARE SPECULATIVE AND ILL-SUPPORTED. 

106. In the event this Tribunal recognizes that Respondent somehow violated an obligation 

it had under the BIT, Respondent does not contend that an adequate compensation must be 

provided. However, Respondent disagrees of Claimant’s calculations of damages, which are 

ill-supported, and based on false and incorrect factual and legal assumptions.  

107. Firstly, Claimant’s request for loss of future profits shall be dismissed because it is 

speculative. Secondly, in case loss of profits is admitted, the Discounted Cash Flow (“DCF”) 

is not the appropriate standard to calculate Claimant’s losses – especially in view of Claimant’s 

lack of proven record of profitability. Thirdly, regarding Alfa, Claimant erroneously forecasted 

its performance, which impacts greatly on the calculation of damages. Fourthly, regarding Beta, 

the discount rate to calculate the Net Present Value (“NPV”) of damages must be 12%. Fifthly, 

regarding Claimant’s investment in the 12 photovoltaic power plants, there is no wasted 

investment in land. Moreover, Claimant’s alternative head of damages lacks sufficient certainty. 

Sixthly, Claimant’s request for damages in relation to additional projects shall be dismissed. 

Seventhly, if added, interests must be simple, at a rate of 12%. Eighthly, and lastly, Claimant 

shall bear all the costs related to this proceeding.  

A. Claimant’s request for loss of future profits shall be dismissed  

108. Claimant’s request for loss of future profits shall be dismissed because Claimant is not 

a going concern company and does not have a sufficient record of ongoing and future 

profitability that may serve as economic evidence to its projections.191 Consequently, its request 

is based on inherently speculative elements and does not configure a legally protected interest. 

109. The ILC Articles, which are considered the most accurately customary international law 

on State Responsibility,192 recognize that compensation for loss of profits may be appropriate 

only in certain cases.193 Namely, an anticipated income must attain sufficient attributes “to be 

considered a legally protected interest of sufficient certainty”194 in order to be compensable. 

 

191 Metalclad v Mexico, ¶ 120. 
192 Siemens v Argentina, ¶¶ 349-350. 
193 ILC Articles, Art. 36(2). 
194 ILC Articles, Art. 36(2), ¶ 27. 
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Given this criterion, it comes unsurprisingly the notice that “ICSID tribunals are reluctant to 

award lost profits for a beginning industry and unperformed work”.195 

110. This Tribunal may start by considering the nonexistence of evidences of established 

earnings to assess whether Claimant’s projections are speculative. As a newly established 

business in the solar energy sector196 that faced many difficulties in its first operations,197 

Claimant does not present a “clear and convincing evidence of ongoing and expected 

profitability”198 that can serve, with a sufficient degree of certainty, as evidence of loss of future 

profits. Indeed, in a similar context the tribunal of Asian Agricultural Products v Sri Lanka 

denied Asian’s request for loss of profits precisely because the company was a newly 

established business, without evidence of established earnings.199 Likewise, in Autopista v 

Venezuela the tribunal denied claimant’s request for loss of profits because “[Claimant] has not 

made a showing of future lost profits with a sufficient degree of certainty”.200 

111. Given that Claimant is seeking compensation for lost profits for which it cannot prove 

the existence and the amount, this Tribunal shall award an amount representing Claimant’s 

actual losses, ie the out-of-pocket expenses Claimant undertook.  

112. In the remote event this Tribunal deems appropriate to award loss of future profits, it 

shall consider that Claimant’s calculations are ill supported, as will be further explained.  

B. DCF is not the appropriate standard of compensation to calculate damages for 

Claimant’s losses.  

113. This Tribunal must adopt a cautious approach to the DCF method to calculate 

Claimant’s investments market value due to its “wide range of inherently speculative 

elements”.201 Especially if one considers that DCF is a reasonable methodology for determining 

the market value of a going concern with a proven record of profitability,202 in the present case 

 

195 Autopista v Venezuela, ¶ 359. 
196 Facts, ¶ 12.  
197 Facts, ¶ 13. 
198 UNCC, ¶ 147.  
199 AAPL v Sri Lanka, ¶¶ 106-7; ILC Articles, Art. 36, ¶  32. 
200 Autopista v Venezuela, ¶ 353. 
201 Crawford, p. 226.  
202 Maclahan et al. International Investment Arbitration: Substantive Principles. Oxford: Oxford University Press, 

2008, ¶ 9.26. 
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the following issues must be considered: (i) Claimant is not a going concern; and (ii) 

Respondent’s conduct did not result in total loss of Claimant’s investments.  

(i) Claimant is not a going concern. 

114. The definition of going concern is one of the most crucial elements in a DCF analysis. 

203 For going concern, this Tribunal should consider: 

[A]n enterprise consisting of income-producing assets which has been in operation for 

a sufficient period of time to generate the data required for the calculation of future 

income and which could have been expected with reasonable certainty, if the taking 

had not occurred, to continue producing legitimate income over the course of its 

economic life in the general circumstances following the taking by the State.204 

115. Then, the prospect that an investment would likely generate future earnings is not 

enough to consider it as a going concern and, consequently, estimating its future profits become 

too speculative.205 Considering that Claimant was a young developer of electric projects and 

had just entered the solar market by 2013,206 this Tribunal must reject the DCF method due to 

the speculative contours it assumes in the present case, as several tribunals have done insofar.207 

Instead of basing Claimant’s compensation on the capitalization of financial expectations, this 

Tribunal must estimate Claimant’s damages through the appliance of other valuation method(s). 

(ii) Claimant’s alleged damages do not consist in total loss of its investment. 

116. Respondent’s conduct, in view of changing economical, political and social 

circumstances, in any form configures an expropriation of Claimant’s investment.208 

Consequently, considering that the present case does not consist of a full deprivation of 

Claimant’s investment – an expropriation – this Tribunal cannot apply the DCF method, that it 

is the standard of compensation for expropriation: 

In the Tribunal's view, this type of valuation [DCF] is appropriate in cases of 

expropriation in which the claimants have lost the title to their investment or when 

interference with property rights has led to a loss equivalent to the total loss of 

investment. However, this is not the case.209 

 

203 Diaz, p. 63. 
204 World Bank, Chapter IV, ¶ 6. 
205 Alberro and Ruttinger, p. 1.  
206 Respondent’s Expert Report, ¶ 5. 
207 See AAPL v Sri Lanka, ¶ 102-8; Metalclad v Mexico, ¶ 120-21; Phelps Dodge v Iran, ¶¶ 132–3; Biloune v 

Ghana, ¶¶ 228–9; Autopista v Venezuela, ¶ 326.  
208 See Azinian and ors v Mexico, ICSID Case No. ARB (AF)/97/2, (1999) 
209 LG&E v Argentina, ¶ 35. 
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117. Consequently, as the tribunal in LG&E v Argentina stated, tribunals should avoid the 

application of the DCF as a measure of asset value in cases such as the present one. 

Additionally, the perception that using the DFC burdens the Respondent state excessively must 

be considered by this Tribunal when rejecting this method.210 

C. Claimant erroneously forecasted the performance of the Alfa Project. 

118. In the past, Claimant foresaw an expected cost for Alfa corresponding to € 123.000, but, 

in 2008, the actual cost for Alfa already reached the sum of € 187.550 – what represents a 

surplus expense of 52,47%. Claimant also miscalculated the growth of Alfa’s capacity.  

119.  Considering Alfa’s initial capacity of 12,1% in 2009 and an annual improve in capacity 

of 2,2%,211 Alfa would not reach its design operating capacity of 21% by 2013, as suggested in 

Claimant’s Expert Report.212 Mister Kovic erroneously carried out a sum of 2,2 percentage 

points instead of a 2,2 growth rate.  

Figure 1 – Claimant’s expected growth of Alfa versus Alfa’s growth at a 2,2 rate 
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210 Simmons, p. 232 and Weisburg and Ryan, ¶ 174. 
211 Claimant’s Expert Report, ¶ 6. 
212 See Annex 1(A) to Claimant’s Expert Report. 
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120. As demonstrated above, Alfa would not reach its design capacity of 21% by 2013, but 

by 2035. Consequently, the difference of capacity for each of the years that Claimant requests 

damages (2010-2023) impacts directly on the calculation of Alfa’s operating hours – 8760 

(hours) x capacity (%) – and, finally, on the Claimant’s revenue losses (operating hours x size 

x tariff differential). A comparison between Charts 1 and 2 (see Annex) illustrates the impact 

that such difference in the method of calculation of Alfa’s capacity has throughout the years, as 

well as the impact on the amount of damages.  

121. The sum of damages, according to Professor Kovic,213 as by 1 January 2013, amounts 

to € 120.621,00 (Chart 1). This total is based on the assumption that, by 2013, Alfa would reach 

its design operating capacity of 21% due to an annual increase of 2,2 percentage points. 

However, as demonstrated above, such an increase is not feasible. Considering an annual 

increase of 2,2% in Alfa’s capacity, by 2023 (the last year of the analysis) Alfa would enjoy a 

capacity of only 16,41%. Consequently, all the calculation on damages regarding Alfa must be 

recalculated according to Chart 2. The total damages as of 1 January 2013 would then sum € 

91.278,53, € 29.342,47 less than Claimant’s request. 

D. The WACC to calculate the NPV of damages regarding Beta must be 12%. 

122. Respondent recognizes that Claimant’s operating costs are low and fixed due to the 

character of photovoltaic power plants. Professor Kovic also recognizes that costs do not need 

to be incorporated to the calculation of damages, once that they are independent at the present 

case. However, when estimating a discount rate, Professor Kovic considers both the cost of debt 

and cost of equity, resulting in a Weighted Average Cost of Capital (“WACC”), a discount rate, 

of 8%. 

(5) 𝑊𝐴𝐶𝐶𝛽 =
𝑀𝑉𝑒

𝑀𝑉𝑑+𝑀𝑉𝑒
 . 𝑅𝑒 +

𝑀𝑉𝑑

𝑀𝑉𝑑+𝑀𝑉𝑒
 . 𝑅𝑑 . (1 − 𝑡) 

Where, in Project Beta:  

Cost of equity: 12% 

Cost of debt: 5% 

MVd: € 182.936,50 (50% of € 365.873,00 – Beta’s project cost) 

MVe: € 182.936,50 (50% of € 365.873,00 – Beta’s project cost) 

Tax rate: 20% 

Resulting in: 

 

213 Claimant’s Expert Report, Annex 1(A). 
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(6)𝑊𝐴𝐶𝐶𝛽 =  
182.936,50

365.873,00
 .12% + 

182.936,50

365.873,00
 .5% . (1 − 20%)  

(7) WACC𝛽 = 8% 

 

123. In cases like the present one, the employment of WACC may overvalue the investment 

because it underdiscounts the part of its net cash flow that solely beneficiates the equity 

investors. As an alternative to do not incur in such mistake, this Tribunal must consider the 

direct equity value of each of Claimant’s investments, including Beta. This procedure is the 

most commonly applied to income-based methods.214 As the tribunal in CMS v Argentina 

noted,215 the application of the direct equity method results in a substantial difference in 

comparison with the outcome of a WACC original calculation. In the aforementioned case, the 

difference reached the amount of USD 40 million.216 Thus, considering the above mentioned 

and the information available at Vasiuki LLC Dataset217 that states that the cost of equity is 

12%,218 this Tribunal must apply a discount rate of 12% instead of the one suggested by 

Professor Kovic (8%). 

124. As demonstrated in Charts 3 and 4 (see Annex), the application of a discount rate of 8%, 

as requested by Claimant, would amount to € 123.261,00 of damages for loss of profits 

regarding Project Beta, as of 1 January 2013. Nevertheless, as noted in CMS v Argentina, the 

amount of damages must be corrected towards a lower value. In the present case, the application 

of a discount rate to equity of 12% do not exceed the € 104.402,00.   

E. Claimant’s expenditure in land, photovoltaic panels and related equipment 

continues to have value. 

125. Investments in land, photovoltaic panels and other equipments did not lose their value 

and their use because of the reduction of the feed-in tariff. All these investments can be resold 

to other investors or reinvested in other enterprises. The amounts allegedly invested in the 12 

photovoltaic power plants could be invested elsewhere at competitive rates of return. 

 

214 Kantor, p. 168-173. 
215 CMS v Argentina, ¶¶ 430-438. 
216 Kantor, p. 175. 
217 Annex No. 9. 
218 Vasiuki LLC Dataset, p. 47. 
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Furthermore, this Tribunal must consider with special attention the alleged valorization of 10% 

of Claimant’s land in comparison with the value that it paid for them at the time.219 

126. Solely due to this valorization, in addition to the lack of impediments for its utilization 

in other projects,220 Claimant would receive € 30.000,00 in case of selling them to other 

investors. Then, this Tribunal has no reason to award the Claimant with damages regarding the 

present project once that, actually, it acts like an investment, providing profits to the Claimant. 

F. Claimant’s alternative to the second head of damages is purely speculative 

(i) Claimant’s alternative to the second head of damages (12 photovoltaic power 

plants) is based on a small successful operation (Beta) 

127. Claimant’s Expert Report assumption that it would complete the 12 photovoltaic power 

plants in time, with no construction problems, delays or overruns, operating without any of the 

operational problems that plagued the Alfa Project is ill-supported and purely speculative. 

Regarding the twelve power plants, Claimant performed only activities related to “pre-

investment” phase.221 

128. Given the premature stage of development of the investment in the 12 photovoltaic 

power plants, Mr. Kovic uses Claimant’s previous experiences in Respondent’s territory as a 

role model. Even considering that Project Beta performed much better than Project Alfa, it 

consists in a very small base of successful operation – in fact, Beta consists in a base of 

operation of 1 photovoltaic power plant. 

(ii)  The Fair Market Value (FMV) of the 12 photovoltaic power plants is zero. 

129. The FMV of any of the twelve power plants (Chi, Delta, Digama, Dzeta, Epsilon, Eta, 

Fi, Gamma, Ipsilon, Jota, Kapa and Kopa) is zero because there is no market for projects that 

are still in development.222 At this stage, the project did not have economic value. These issues 

were deepened after the solar bubble, in 2012. Consequently, there are no means of calculating 

future profits for the project. 

 

219 Procedural Order No. 2, ¶ 29. 
220 Procedural Order No. 3, ¶ 17. 
221 PSEG v Turkey, ¶ 293. 
222 PSEG v Turkey, ¶ 293. 
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G. Claimant’s request for damages in relation to additional projects shall be dismissed. 

130. Claimant’s request for damages in relation to the additional projects it would develop 

in Barancasia shall also be dismissed. The existence of damages related to such projects is too 

remote to allow for compensation, and considering there has been no unlawful act that resulted 

in Claimant’s alleged losses, there is no causation to justify the payment of damages required 

by Claimant. 

131. It has been decided on Shufeldt Claim that damages related to future profits must be 

“direct fruit of the contract and not too remote or speculative”.223 Therefore, according to this 

interpretation, the Tribunal cannot award damages for Claimant because (i) there is no contract 

between the parties, and (ii) damages for projects that have not even began to be developed are 

too remote or speculative to allow for any sort of compensation. 

H. Simple interests at a rate of 12% must be added to the principal sum of past 

damages. 

132. The principle of awarding interest is well settled in international law.224 Respondent 

recognizes it and, in the event this Tribunal awards financial compensation to Claimant, the 

application of interest to past damages is a constituent part of financial compensation.225 

However, considering that the BIT does not specify any obligation regarding applicability of 

simple or compound interest to non-expropriation cases,226 this Tribunal must consider the 

traditional public international law, derived from State-to-State arbitration, which establish that 

interests should be simple, not compound.227  

I. Claimant shall bear all the costs related to these proceedings. 

133. Respondent requests this Tribunal to order Claimant to pay all costs related to these 

proceedings. The costs follow the event principle sets that the losing party has to “bear the 

expenses of the winning party, at least in proportion to the degree to which the other side has 

prevailed”.228 When allocating costs, most jurisdictions around the world use this criterion,229 

 

223 Shufeldt Claim, p. 1099 
224 Simmons, pp. 218-219. 
225 ILC Articles, Art. 38. 
226 BIT, Art. 4. 
227 ILC Articles, Art. 38, ¶  8. 
228 Dugan et al., p. 612. 
229 Rubins, p. 109. 



41 

 

which is also widely accepted among international arbitration.230 Moreover, the costs follow the 

event principle is also embedded in the LCIA Rules of Procedure.231  

134. Given that Claimant generated this dispute, this Tribunal shall order Claimant to pay all 

costs related to this proceeding – costs of arbitration, legal expenses and further costs 

Respondent incurred.  

  

 

230 Dugan et al., p. 613. 
231 LCIA Rules of Procedure, Art. 28(2). 
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PRAYER FOR RELIEF 

1. For all the above-mentioned reasons, Respondent respectfully requests this Tribunal to 

find that: 

(1) It does not have jurisdiction over the present dispute; 

2. If this Tribunal finds that it has jurisdiction, Respondent asks this Tribunal to conclude 

that: 

(1) Respondent has not violated Article 2 of the BIT, or; 

(2) If Respondent has violated the BIT, it shall repair such violation by paying 

compensation and not by restitution or specific performance, as requested by the 

Claimant;  

(3) Claimant calculations for damages are ill-supported and based on false and incorrect 

legal and factual assumptions; and 

(4) Claimant shall bear all the costs related to this arbitration, including legal expenses 

and further costs Respondent incurred as a result of it. 

 

 

 

Respectfully submitted on 26 September 2015. 

 

 

 

On behalf of Respondent, 

Team Mosler. 
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ANNEXES 

A. Chart 1: Claimant’s projection of Alfa capacity of 21,0% by 2013 - WACC: 8% 

 

 

 

B. Chart 2: Capacity: Alfa real capacity of 21,0% by 2035 - WACC: 8% 

 

 

 

C. Chart 3: Discount rate (WACC) of 8% 

3.  

 

 

D. Chart 4: Discount rate (Cost of equity) of 12% 

 2013 2014 2015 2016 2017 2018 2019 2020 2021 2022 2023

Revenue  Loss  (Oper  Hrs  x  Size  x  Tariff  Diff) 16.614,00€       16.614,00€       16.614,00€        16.614,00€      16.614,00€      16.614,00€    16.614,00€    16.614,00€    16.614,00€          16.614,00€    16.614,00€    

NPV  of  Revenue  Loss  as  of  1  January  2013 15.699,00€       14.017,00€       12.515,00€        11.174,00€      9.977,00€        8.908,00€      7.954,00€      7.101,00€      6.341,00€            5.661,00€      5.055,00€      

Total  Damages  as  of  1  January  2013 104.402,00€  


