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STATEMENT OF FACTS 

1. In the year 1998, the Republic of Barancasia (“Barancasia” or “Respondent”) and the 

Federal Republic of Cogitatia (“Cogitatia”) entered into an Agreement “for the 

Promotion and Reciprocal Protection of Investments” (the “BIT”).1 The Contracting 

Parties were both in developing position and implementing social and economic reforms.2  

2. Since 2002, Vasiuki LLC (“Claimant”), a Cogitatian company, has engaged in trading 

affairs, including in Barancasia.3 In the first four years, Vasiuki’s operations were initially 

concentrated on gas and wind turbine installations. Claimant then sought to take 

advantage of “green power” subsidies and started operating its own wind farm properties 

in late 2006.4 

3. On 1 May 2004, Contracting Parties accessed into the European Union (“EU”) and 

Barancasia notified Cogitatia that the BIT had become obsolete5 due to material 

inconsistency of the EU legal order and the BIT.6  

4. After on 15 November 2006, Barancasia announced that it wanted to terminate the 

existing “Intra-EU BITs”, referring to the inconsistency7 and soon after on 11 December 

in the same year, the government of Barancasia took the government resolution No. 1800 

and formally resolved to terminate all prior concluded Intra-EU BITs.8  

5. In 2007, Barancasia has made an effort for meeting EU climate and energy targets, 

especially in promoting renewable energy sources. Vasiuki was aware of this process and 

researched for investment opportunities. 9  

6. On 29 June 2007, Respondent notified Cogitatia of its intention to immediately terminate 

the BIT.10 Cogitatia officially replied on 28 September 2007 to Barancasia that it had 

received its notification.11 Cogitatia did not raise any objection regarding Barancasia’s 

intention of termination. Furthermore, in an interview on 5 May 2012, the Prime Minister 

of Barancasia stated the government’s success in terminating Intra-EU BITs. There was 

                                                           
1 Facts, ¶1, R-20. 
2 Facts, ¶2, R-20. 
3 Facts, ¶3, R-20. 
4 Facts, ¶4, R-20. 
5 Facts, ¶5, R-20. 
6 Respons to RA, R-11 
7 Facts, ¶6, R-20. 
8 Ibid. 
9 Facts, ¶¶7-8, R-20-21. 
10 Facts, ¶9, R-21. 
11 Facts, ¶10, R-21. 
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no record that Cogitatia replied or commented to the Ministers acknowledgments.12 So, 

Respondent rightly concluded that its opinion was accepted also by Cogitatia. 

7. In May 2009, Claimant purchased land plots in Barancasia and started experimental solar 

project Alpha which became operational on 1 January.  

8. Barancasia adopted the Law on Renewable Energy (“LRE”) in May 2010 which included 

government-backed subsidies. This would be made by fixing general “feed-in tariffs” that 

would be provided to the investors that receive a license from the national administrative 

regulator, the Barancasia Energy Authority (“BEA”).  

9. On 1 July 2010, the fixed feed-in tariff was announced by the BEA as €0.44/kWh.13 

Variety of factors were considered to calculate the feed-in tariff.14 

10. Vasiuki’s request for a license for the Alpha project was denied by the BEA on 25 August 

2010, on the grounds that the feed-in tariff would be applicable only “for new projects, 

not for existing ones.”15 Claimant’s second project, Beta, which was a new project, was 

successfully granted a license with the 0.44 EUR/kWh feed-in tariff on 25 August 2010 

and became operational on 30 January 2011.16 

11. In 2011, a vital innovative technology was developed which led to manufacture of 

photovoltaic solar panels at a much cheaper amount and thus dramatically reducing the 

costs of development.17 This meant that the 0.44 EUR/kWh tariff was an extravagant 

overcharge. 

12. With this development, Vasiuki decided to launch 12 more photovoltaic projects using a 

new and cheaper technology.18 After the announcement of LRE, BEA received over 7000 

applications to receive a license.19 On 1 July, Claimant obtained licences for all 12 

photovoltaic projects with an approved 0.44 EUR/kWh feed-in tariff.20  

13. In 2012, it became obvious that the LRE, with its current provisions and in the actual 

situation of Barancasia, was a mistake and had created a “solar bubble”. Also the media in 

Barancasia regularly pointed the excessive profits which the “green investors” were 

obtaining.21 Upon this, Barancasian officials admitted that the whole renewable energy 

                                                           
12 Facts, ¶31, R-23. 
13 Facts, ¶21, R-22. 
14 Regulation, Art. 2, R-34. 
15 Facts, ¶22, R-22. 
16 Facts, ¶23, R-22. 
17 Facts, ¶25, R-23. 
18 Facts, ¶27, R-23. 
19 Facts, ¶26, R-23. 
20 Facts, ¶33, R-24. 
21 Facts, ¶28, R-23. 
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support scheme, with its current situation, was unsustainable. It was declared that it was 

not even possible to have 7000 users connected to the national electricity grid.  Also, the 

support mechanism for the green energy was financed from the state budget. If the 

Respondent would grant all appliers a license, it would have to allocate 15% of state 

revenues to finance the solar feed-in tariffs, which is higher than public financial 

allocations to Barancasia’s educational system.22 

14. Besides, Barancasia, as an EU member state, had to comply with EU-mandated borrowing 

limits for the relevant years. Therefore, it could not borrow the amounts which were 

necessary for the maintenance of the existing renewable energy support mechanism.23 

15. Adding to these problems which the Respondent faced, in June 2012, outraged teachers of 

Barancasia organized strikes on national level with the requests of salary increases and 

concern on educational funding. Opinions were that the teachers deserved better treatment 

than solar panels. Upon this, Barancasian Government had to promise to review its 

legislation.24 

16. In November 2012, hearings had taken place before the Barancasian Parliamentary 

Energy Committee in which representatives of industry and certain stakeholder groups 

were called to give their views regarding the future of the LRE. Later, on 3 January 2013, 

the Barancasian Parliament amended Article 4 of LRE, so that the BEA may review the 

feed-in tariff annually, taking into account the best available technology. 25  

17. On 21 November 2014, Barancasia has sent its objections to the London Court of 

International Arbitration regarding the arbitral proceedings. Barancasia stated that it did 

not present its consent for this proceeding. Respondent is in the view that the BIT has 

become obsolete and has been terminated which means that the tribunal has no 

jurisdiction since there is no source for the consent.26 Besides the fact that the BIT is 

terminated, Claimant’s claims are not admissible. Barancasia stipulates that it has not 

violated provisions of the BIT, it had to review its renewable energy sector due to new 

technologies and occurring problems in the national level. Upon the review, Barancasia 

regulated its renewable energy sector responsibly and fairly. Thus, there is neither need to 

grant specific performance nor to pay any compensation to Claimant.27 

                                                           
22 Facts, ¶29, R-23. 
23 Facts, ¶30, R-23. 
24 Facts, ¶32, R-24. 
25 Facts, ¶34, R-24. 
26 Response to RA, R-11. 
27 Ibid. 
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SUMMARY OF ARGUMENTS 

18. This Tribunal has no jurisdiction to hear the case regarding the dispute between Vasiuki 

and Barancasia. This argument shall be obtained by, firstly, concluding that (A) the BIT 

between Cogitatia and Barancasia is terminated pursuant to rules of the Article 59 of the 

VCLT , since the BIT and the EU legal order relate the same subject-matter and they are 

incompatible. If the tribunal shall not be in the view presented in section A, (B) it is 

clearified that relating to Article 30 (3) of the VLCT that the BIT is inapplicable. 

Regardless of the first two arguments, (C) the criteria for applying for arbitration 

proceedings, namely the negotiation phase, was not held, thus it must be concluded that 

Claimant’s claims are inadmissible. Lastly, (D) the investments made by the Claimant 

were made after the termination of the BIT, which prevents it to be subject to the so called 

“Survival Clause” in the Article 13 (3) of the BIT. Taking into consideration all these 

facts, the Tribunal shall conclude itself as incompetent to hear the present 

dispute. (Section I). 

19. Respondent’s measures did not amount to a violation of FET standard for the following 

reasons. Firstly, the Claimant wrongly interprets Art. 2 BIT, as (A) FET standard shall be 

interpreted narrowly, as equal with the minimum standard of treatment under the 

customary international law. (B) Denial of a licence for the Alpha project does not violate 

FET precondition because (B-1) the Claimant’s expectations are not legitimate since it 

neglected its duty to investigate laws properly, and (B-2) Respondent’s conduct was not 

arbitrary and did not cause any harm to the Claimant. (C) Respondent’s regulations on the 

renewable energy sector were fair and equitable since (C-1) the Claimant’s alleged 

expectations are not legitimate, (C-2) Respondent has acted in a transparent and consistent 

manner, (C-3) Respondent’s conduct was not unreasonable, arbitrary or discriminatory 

and (C-4) Respondent managed to act in good faith (Section II). 

20. Barancasia’s measures are exempt under the BIT and customary international law even if 

it had breached Article 2(2) of the BIT. Due to international commitments of the 

Barancasia, consumer protection and legitimate public interest; LRE measures, its 

amendment should be construed by VCLT and aquis communautarie as well as essential 

security interest under Article 11 of the BIT and be excused under customary international 

law defence of necessity ordered Article 25 of the ILC Articles (Section III). 
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21. The Tribunal should deny the Claimant’s case for damages because the Claimant is not 

entitled to reparation. (A) The Claimant’s request for juridicial restitution and specific 

performance must be rejected because these remedies are breach of Barancasia’s 

sovereignty. (B) Moreover, the Claimant’s case for damages should be dismissed because 

(B-1) the Claimant did not fulfill burden of proof and (B-2) it has failed to prove causation 

(Section IV).  

22. Alternative to these requests, the Tribunal should decide that the value of compensation is 

not the number presented by the Claimant’s expert. Because, (A) the damage calculation 

for the Project Alpha is based on false and incorrect assumptions and (B) the calculation 

for the Project Beta is inaccurate. In addition, (C) the damage calculation for allegedly 

“wasted” investment lands is incorrect and (D) the calculation of lost profits is not based 

on valid data. There is a problem with the rate of WACC for alleged future losses, (E) it 

should be %12, not %8. Lastly, (F) the Tribunal should deny the Claimant’s request for 

compound interest (Section V). 
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ARGUMENTS 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE AND 

CLAIMANT’S CLAIMS ARE INADMISSIBLE 

23. This tribunal lacks jurisdiction and Claimant’s claims are not admissible since, firstly, 

they are based on the BIT which has been terminated pursuant to Article 59 of VCLT as a 

consequence of Barancasia’s accession to the European Union on 1 May 2004 which 

resulted in that the BIT has become incompatible with the EU legal order (Section A). 

Secondly, apart from the incompatibility of provisions of the BIT and the EU legal order, 

pursuant to Article 30 of VCLT, the arbitration clause stipulated in the BIT has become 

inapplicable with Barancasia’s accession to the European Union (Section B). Thirdly, 

even if the tribunal would accept that the BIT is still valid, the criteria for the admissibility 

which the Article 8 (1) of the BIT foresees that “any Dispute which may arise…shall be 

settled, if possible, by negotiations between parties to the dispute”28 is not fulfilled. 

Article 8 (2) stipulates that, Claimant has the right to apply for arbitration proceedings if 

the dispute cannot be settled within a six month period upon the written notification of a 

claim which is not the fact in our dispute (Section C).29 Fourthly, investments in this 

dispute were made after the termination of the BIT and thus according to the Article 12, 

they are not under the scope of the BIT and do not enjoy the protection under it (Section 

D). 

A- THE TERMINATION OF THE BIT PURSUANT TO ARTICLE 59 OF VCLT 

24. The subject of “Termination and Suspension of Operating Treaties” is regulated in the 

VCLT.30  The Vienna Convention sets out the rule for the termination of a treaty in 

Article 54 that termination of a treaty must be either “in conformity with the provisions of 

the treaty” or “at any time by consent of all the parties after consultation with the other 

contracting States.”31 

25. In addition, Articles 59-64 stipulate exceptional situations for the termination of a treaty. 

Article 59 of the VCLT provides that “a treaty shall be considered as terminated if all the 

                                                           
28 BIT, Art. 8, R-29. 
29 Ibid. 
30 VCLT, Part 5, Section 3. 
31 Ibid., Art. 54. 



7 
 

parties to it conclude a later treaty”32 that is regulating the same subject-matter and; (a) 

either the later treaty includes a provision or is otherwise established that the parties meant 

that the matter should be regulated by the later treaty or (b) the articles of the later treaty 

are incompatible with those of the earlier one so that both of the treaties cannot be applied 

at the same time.33 

26. The conditions for termination under Article 59 are; firstly, a treaty shall be concluded by 

parties. Secondly, all the parties that concluded the previous treaty shall conclude a new 

treaty. Thirdly, both concluded treaties shall regulate the same subject-matter. Fourthly, 

the articles of the later treaty must be incompatible with those of the earlier one so that 

both of the treaties cannot be applied at the same time.34 

27. There is no conflict that the first two requirements for the termination are met. But the 

most vital question that must be answered is whether both treaties relate to the same 

subject-matter.   

1. BIT and the EU Legal Order Relate to the Same Subject-Matter 

28. Subject matter of a treaty can be determined by the title of a treaty, purposes stipulated in 

preambles, the obligations and rights derived from the treaty and the outcome of 

application of provisions.35 

29. In the preamble of the BIT, it is stipulated that Contracting Parties desired “to develop 

economic co-operation to the mutual benefit of both Contracting Parties”36 and intended 

“to create and maintain favorable conditions for investment of investors of one 

Contracting parties” 37. For achieving these aims Contracting States provided free 

movement of capital and payment38, equal and non-discriminatory treatment39, right of 

establishment40. 

30. In the preamble of Treaty on the Functioning of the European Union, Contracting Parties 

“resolved to ensure the economic and social progress of their States by common action” 41, 

                                                           
32 Ibid., Art. 59. 
33 Ibid. 
34 Ibid. 
35 Ghouri, p.813. 
36 BIT, Preamble, R-25. 
37 Ibid. 
38 TFEU, Art. 63. 
39 Ibid., Art. 18. 
40 Ibid., Part Three, Title IV, Chapter 2. 
41 Ibid., Preamble. 
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desired “to contribute, by means of a common commercial policy, to the progressive 

abolition of restrictions on international trade” 42.  

31. In addition, in order to protect investments both treaties set out certain system of remedies 

for unlawful conducts of States which violates rights provided for investment. In Article 8 

of BIT Contracting States gave their consent to international investor-State arbitration 

when any dispute arose from BIT43, while in EU law investor may bring their investment 

claims before national courts where ECJ may involve with preliminary ruling procedure44. 

32. With respect to investments in Article 1 of the BIT defines investments as “every kind of 

asset invested in connection with economic activities by an investor of one Contracting 

Parties” 45. In Article 64 and 207 both direct and indirect investments are regulated as a 

field covered by Union’s legal order.46 

33. On the same subject-matter two treaties do not need to include precise set of standards for 

the subject-matter. When applying the treaties at the same time, if a similar degree of 

generality in their common subject-matter will cause an incompatible result, then these 

two treaties are considered as relating to the same subject-matter.47 

34. As seen, the BIT and the TFEU aim for common development of investments of 

Contracting Parties and their provisions for achieving this purpose are similar. Thus it can 

be concluded that the BIT and the TFEU relate to the same subject-matter within the 

meaning of Article 59 of VCLT. 

2. The Parties Intended that the Matter Should Be Governed by the EU Legal Order 

Instead of the BIT 

35. As mentioned in Commentary to VCLT48, it is not necessary to express an intention to 

terminate a predecessor treaty explicitly, parties can tacitly intent to govern the subject-

matter with the latter treaty.  

36. European Commission raised concerns about “Intra-EU BITs” during the accession of 

new member States in 2004.49After, with Respondents accession to EU, Barancasia 

                                                           
42 Ibid. 
43 BIT, Art. 8, R-29. 
44 TFEU, Art. 267. 
45 BIT, Art. 1, R-25. 
46 Shan & Zhang, pp. 1060-1065 
47 Eureko, ¶191. 
48 Commentary to VCLT, Commentary, Art. 56. 
49 Olivet, p.3. 
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concluded that all of Barancasia’s BITs had become obsolete.50 In the Commission’s 

view, “Intra-EU BITs should be terminated in so far as the matters under the agreements 

fall under Community competence.”51 

37. To comply with the acquis, Barancasia and other Union members52 began the process of 

termination of intra-EU BITs. With the Government Resolution no. 180053, Barancasia 

corresponded to some of the members of European Union54 about termination of intra-EU 

BITs between Barancasia and member states.55 Some EU member states have officially 

confirmed the termination while no State has challenged the termination of BIT, including 

Cogitatia.56 

38. Therefore, after their accession to European Union because of principle of sincere 

cooperation and supremacy of EU law, both Cogitatia and Barancasia certainly intended 

to govern their relationship according to EU law. 

39. Contrary to cases Eastern Sugar and Eureko, circumstances in this case are different. In 

both cases the Commission and Tribunals concluded that, by accession to EU, intra-EU 

BITs were not automatically terminated in the light of VCLT Article 59.57 Indeed VCLT 

59 does not provide automatic termination of treaties for VCLT 65 provides procedure to 

be followed with respect to termination of the operation of a treaty58; the party which 

desires to terminate a treaty, must notify the other party of its claim.59 If, except in special 

urgency situations, no party raised any objection regarding the desire for termination of 

the other party, after no less than three months after the receipt of the notification, the 

desiring party may carry out the termination process.60 

40. In Eureko case the Tribunal did not “regard Respondent’s e-mail ... as a notification for 

the purposes of VCLT 65.” 61 Tribunal held that it was “Respondent’s proposal to initiate 

a common procedure to ‘harmonize’ BITs.” 62 However in the present case Barancasia 

                                                           
50 Facts, ¶5, R-20. 
51 Ibid. 
52 Olivet, p.5. 
53 Annex, No. 6, R-37. 
54 Appendix to Annex, No. 6, R-38. 
55 Annex, No. 6, R-37. 
56 PO2, ¶2, R-57; Facts, ¶¶24, 31, R-22, 23; Annex, No 7.2, R-40. 
57 Eastern Sugar, ¶¶119, 172; Eureko ¶¶187, 235. 
58 VCLT, Art. 65. 
59 Ibid. 
60 Ibid. 
61 Eureko, ¶236; see Eastern Sugar ¶153. 
62 Ibid. 
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adopted Resolution No. 180063 on 11 December 2006 in order to terminate intra-EU BITs 

Barancasia’s concluded, pursuant thereto Barancasia on 29 June 2007 officially notified64 

Cogitatia of termination of BIT effective as 30 June 2008. On 28 September 2007 

Cogitatia officially notified65 Barancasia of confirmation that it received Barancasia’s 

notification dated 29 June 2007 on 10 July 2007. As can be seen Barancasia notified 

Cogitatia with the meaning of VCLT 65. In addition Cogitatia has never challenged 

Barancasia’s intent to terminate BIT with respect to Article 65(2) of VCLT 66 because by 

accession to EU, Cogitatia has already intended to terminate intra-BITs. 

41. After 14 months, later on 28 November 2008 Barancasia removed BIT (which was not in 

force since 30 June 2008) from its Ministry of Finance website which lists valid and 

binding international agreements.67 Again no challenge from Cogitatia was made prior to 

removal of BIT from website.  

42. As it can be seen Barancasia and Cogitatia intended that any problem related to 

investments should be governed by EU legal order. 

3. The Provisions of the BIT and EU Legal Order Are So Far Incompatible that the 

Treaties Are Not Capable of Being Applied at the Same Time 

43. As Tribunal held in Eureko case, “The protection afforded to investors by the BIT are, at 

least potentially, broader than those available under EU law.”68 The obligations arose 

from BIT and TFEU cannot be fulfilled at the same time. For example; free transfers of 

capital and full protection and security clauses stipulated in BIT are incompatible with 

TFEU because TFEU grants exception on the grounds of public policy and public 

security. Thus, while an act of State is in compliance with EU law at the same time it 

could constitute a breach of BIT. 

44. Indeed, in an arbitral award69 Tribunal ruled Romania to pay damages to Micula who is a 

Swedish investor after Romania’s breach of Bilateral Investment Treaty between Romania 

and Sweden. After the award had been rendered, European Commission ordered Romania 

                                                           
63 Annex, No. 6, R-37. 
64 Annex, No. 7.1, R-39. 
65 Annex, No. 7.2, R-40. 
66 PO2, ¶2, R-57. 
67 Facts,¶11, R-21. 
68 Eureko, ¶245. 
69 Micula. 
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not to pay damages for it would be an unlawful State aid and incompatible with EU law. 

On 30 March 2015 European Commission concluded that:  

“Article 1: The payment of the compensation awarded by the arbitral tribunal... 

constitutes State aid within the meaning of Article 107(1) of the Treaty which is 

incompatible with the internal market.  

Article 2: Romania shall not pay out any incompatible aid referred to in Article 1 and 

shall recover any incompatible aid referred to in Article 1 which has already been paid 

out...”70 

45. Similarly while some of European investors benefit broader rights because of an intra-EU 

BIT, at the same time other European investor cannot benefit from such rights. This 

situation will lead to discrimination which is prohibited under Article 18 of TFEU.71  

46. Particularly Article 8 of BIT which envisages that investor-state arbitration clause is 

incompatible with TFEU. Aforementioned remedy for the investors in EU law system is 

to bring claim before national courts of member state whenever needed with the 

involvement of ECJ. Consequently investors who cannot bring claims before an 

arbitration will be discriminated against investors who can initiate arbitration process 

through an intra-EU BIT. 

47. Furthermore; in matters regarding to application of EU law, the ECJ has exclusive 

jurisdiction which prevails even when the EU law is only partially involved.72 Member 

States are under the obligation of not to apply for a different method for the settlement 

regarding any dispute concerning the interpretation or application of the EU legal order.73 

48. In matters which are covered both by EU laws and intra-EU BITs, any dispute resolution 

system other than provided in TFEU will constitute a breach. So arbitration clause 

stipulated in Article 8 is in breach of Article 267 and 344 of TFEU. 

49. As it can be observed, provisions of BIT and TFEU are so far incompatible that 

simultaneous application of treaties is not possible. 

 

 

                                                           
70 Commission Decision (EU), 2015/1470. 
71 Keinheisterkamp, p.100; Eureko, ¶¶183-184; Eastern Sugar, ¶119. 
72 Eastern Sugar, ¶119; Eureko, ¶193. 
73 TFEU, Art. 344. 
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B. INAPPLICATION OF THE BIT PURSUANT TO ARTICLE 30 (3) OF VCLT 

50. Even if the Tribunal concludes that the BIT is not terminated under VCLT Article 59, 

according to Article 30(3) of VCLT, the Tribunal shall still conclude that it has no 

jurisdiction because the arbitration clause in the BIT is incompatible with the TFEU.  

51. Article 30(3) of VCLT stipulates that if all contracting parties to a treaty conclude a later 

treaty but the earlier one is not terminated according to the Article 59 of the VCLT, the 

earlier treaty will only continue to be applied, if its provisions are compatible with the 

later treaty.74 In order to apply Article 30(3), firstly, parties shall conclude a treaty. 

Secondly, all parties to the earlier treaty shall be parties to a later concluded treaty. 

Thirdly, the subject-matter of the treaties must be equivalent. Fourthly, the earlier treaty 

shall not be terminated or suspended under Article 59 of the VCLT.75 If all of these 

requirements are met, only the provisions of the earlier treaty that are compatible with the 

later treaty will continue to be applied. 

52. As known, Parties to the BIT are also Member States of EU since 1 May 2004, thus first 

criteria does met.76 As mentioned before, intra-EU BITs and EU law are not compatible as 

a whole77 but when it comes to specific provisions of remedies for investment disputes, 

before exclusive jurisdiction of ECJ over matters regarding EU law, it is not possible to 

consider investor-state arbitration clauses are compatible with EU law.  

53. In the light of Article 30(3), incompatible provisions and protections granted for investors 

are superseded by EU law thus provisions of later treaty, which are the laws and 

regulations of the EU, must be applied to this dispute. However, Article 344 of TFEU 

designated ECJ as the only interpretative authority in matters regarding EU law. As the 

rule sets out, whenever incompatibility between two provisions of successive treaties 

occurs, later treaty shall be applied. Therefore, the Tribunal lacks competence for 

interpretation and application of EU law. 

54. In addition possible arbitration processes occurring outside of EU will damage 

harmonious application of EU law. Arbitral awards which did not receive proper EU law 

interpretation from ECJ will eventually harm mutual trust between Member States, which 

is one of the essential principle of Union’s legal order. Thus, possible enforcement of 

                                                           
74 VCLT, Art. 30. 
75 Ibid. 
76 Facts, ¶5, R-20. 
77 Commentary to VCLT, Commentary, Art. 59. 
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these awards which may include compensation will not be possible under supremacy of 

EU law. Without taking into account the Union’s legal order any decision rendered by 

Tribunals would go against general rules of interpretation stipulated in VCLT78. 

55. When determining whether there is incompatibility in the application of provisions of EU 

legal order and BIT general rules of interpretation must be preserved. 

56. Article 31(3) (c) of VCLT stipulates the “General Rule of Interpretation” as; “any relevant 

rules of International law applicable in the relations between the parties” shall be taken 

into account, together with the context. 

57. In International law, harmonious interpretation of treaties;  

“is a generally accepted principle that when several norms bear on a single issue they 

should, to the extent possible, be interpreted so as to give rise to a single set of 

compatible obligations.”79 

58. In Public International Law sense, EUs law fall within the category of “any relevant rules 

of international law”80, thus must be taken into account while determining rights and 

obligations of States. By overlooking this rule Tribunal of Micula ordered Romania to pay 

damages for Micula. As this was against Union’s rules on state aid, the Commission 

warned Romania not to carry out payments of damage decided in the award. Because of 

Romania’s incapability to act accordingly, the Commission eventually initiated 

infringement process against Romania.81 

59. It must be concluded that with the principle of exclusive jurisdiction of ECJ and 

harmonious application of EU law, any dispute regarding EU law is subject to EU law. 

Therefore, any dispute resolution provided apart from TFEU is incompatible with EU 

laws. Thus, awards from incompetent mechanisms are incompatible with EU laws and 

harms Union’s essential principles. 

60. Bringing the arguments in these two sections to a conclusion, it has been proven, that with 

the accession of the parties to the European Union, and written correspondences with 

Cogitatia, the BIT was terminated within the meaning of Article 59 of VCLT on 30 June 

2008. Moreover, with the accession of the parties to the European Union, Article 8 of the 

                                                           
78 VCLT, Part Three, Section 3. 
79 Micula ¶305; ILC Report, p.408. 
80 Elactrabel, ¶¶117-124. 
81 Commission Decision (EU), 2015/1470. 



14 
 

BIT was rendered inapplicable for the principles of European Union such as equality, 

exclusive jurisdiction of ECJ and supremacy of EU.  

C. NEGOTIATIONS BETWEEN THE PARTIES ARE NOT HELD 

61. The provisions of Article 8 of the BIT state that parties to any arising dispute have to start 

negotiations regarding the settlement of this dispute and if this particular dispute cannot 

be settled in six month, only then the Claimant would have the right to seek for arbitration 

proceedings.82 As it is laid down in the “Statement of Uncontested Facts”, the Claimant 

and Respondent did not held negotiations for settling the particular dispute for a period of 

six months. There is neither a document nor any other evidence that would state the 

opposite of this argument. Thus the criteria for admissibility lacks and Claimant’s claims 

are inadmissible. 

D. INVESTMENTS WERE MADE AFTER THE TERMINATION OF BIT 

62. The BIT was terminated according to the VCLT on 30 June 2008.83 The effect of 

termination of treaties is stipulated in Article 70 of VCLT as; if the parties otherwise 

agree or the treaty provides a different provision, the termination of a treaty shall be 

performed under its provisions or in accordance with the VCLT.84 With the termination, 

firstly, the parties are released from any obligations to perform the treaty in the future. 

Secondly, the termination does not affect any right, obligation or legally created situations 

through performances prior the termination of the treaty.85 

63. As stipulated in Article 12 of the BIT, the BIT shall apply to future investments made by 

investors on the date BIT came into force. Generally BITs include the so called “Survival 

Clause” for prolong protections for investors after BITs were terminated.86 Indeed, Article 

13 (3) of BIT regulates consequences of the termination of BIT as; for those investments 

that are made before the termination of the BIT, the provisions of the treaty shall continue 

to be in force for a period of ten years from the date on which the BIT was terminated.87 

                                                           
82 BIT, Art. 8, R-29. 
83 Commentary to VCLT, Commentary, Art. 59. 
84 VCLT, Art. 70. 
85 Ibid. 
86 Harrison, pp.935-941. 
87 BIT, Art. 13(3), R-31. 
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64. Claimant made its investments in Barancasia in the year 2009 and later88 when BIT was 

already properly terminated on 30 July 2008. 89 As stated above, the survival clause in the 

BIT covers investments which were made prior to the termination of the treaty. So within 

the meaning of Article 70 of VCLT and Article 13 (3) of BIT, Barancasia has been 

properly released from any obligation arising from the BIT regarding the investments 

made after the termination. 

65. Investment arbitration is based on mutual consent of both parties. States may give their 

consent through BITs to investors of the other Contracting State.90 As can be seen, 

Barancasia did not give consent for arbitration to investments made after the termination 

of BIT. 

II. RESPONDENT HAS ACCORDED THE CLAIMANT’S INVESTMENTS FAIR 

AND EQUITABLE TREATMENT 

A. FET SHOULD BE INTERPRETED AS EQUAL TO MINIMUM STANDARD 

OF TREATMENT UNDER CUSTOMARY INTERNATIONAL LAW 

66. FET standard of Article 2(2) of the BIT should be understood as equal to the minimum 

standard of treatment of aliens under customary international law with a high liability 

threshold.91 This understanding is confirmed by OECD Committee on International 

Investment and Multinational Enterprises by stating that FET refers to general principles 

of international law “even if this is not explicitly stated.”92 Because VCLT Article 31(3c) 

requires the interpretation of treaties in light of the circumstances. Therefore, absence of a 

reference to international law in the Article is not relevant in the interpretation. Following 

this reasoning, many arbitral tribunals refused to consider FET as an autonomous 

standard.93 

67. As a well-established principle of international law, host states should have a reasonable 

degree of regulatory flexibility to be able to respond changing circumstances in the public 

interest.94 Interpreting FET in a way that allows a low liability threshold will impose 

                                                           
88 Facts,¶¶13, 23, 33. R-21, 22, 24. 
89 Annex, No. 7.1, R-39. 
90 Dolzer & Schreuer, pp.238-243. 
91 Genin, ¶367; Rumeli, ¶611. 
92 OECD, p.97. 
93 UNCTAD, p.22; see Genin, ¶367; Rumeli, ¶367.  
94 Electrabel, ¶7.77. 
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“inappropriate and unrealistic”95 obligations upon the Respondent and jeopardize the 

states’ regulatory flexibility.96  

68. Rather, the threshold for the breach of FET standard is a “high one”.97 For minimum 

standard of FET to be violated, the conduct must be “attributable to the State and harmful 

to the Claimant.”98  The State can be held liable if the conduct is “arbitrary, grossly unfair, 

unjust or idiosyncratic, is discriminatory… offends judicial propriety”99; if the State’s 

actions fall “far below international standards”100 or the State has acted with subjective 

bad faith.101 

69. FET “is not a laundry list of potential acts of misconduct.”102 The violation cannot be 

concluded by looking the provision in abstract103, rather the Tribunal should investigate 

the totality of State’s conduct104, depending on the facts of the particular case.105 The 

Claimant is under the obligation to satisfy a high burden of proof to show that the conduct 

of the Respondent is arbitrary, grossly unfair, discriminatory and that it offends judicial 

propriety. Even if the Claimant proves the above-mentioned criteria, to be held liable, the 

measure in question has to be regulated effectively under customary international law.106 

70. Interpretation of the BIT shall compromise with its preambular language107. Exaggeration 

of the protection can discourage states from admitting investments, thus undermine the 

aim of developing “economic co-operation to the mutual benefit.”108 Since the protection 

of the investments is not the only purpose the BIT, substantive provisions, including FET, 

must be interpreted in a balanced way.109  

71. Should the Tribunal adopts a broad interpretation of the Article 2(2), the Respondent 

accorded fair and equitable treatment to the Claimant in any ways.  

 

                                                           
95 Saluka, ¶304. 
96 UNCTAD, p.22. 
97 Biwater, ¶ 597; UNCTAD, p.46. 
98 Waste Mgmt., ¶98; see S.D. Myers; Mondev; ADF. 
99 Waste Mgmt., ¶98. 
100 Genin, ¶367. 
101 Ibid. 
102 Micula, ¶517. 
103 Ibid. 
104 Rompetrol, ¶238. 
105 Mondev, ¶118. 
106 UNCTAD, p.56.  
107 VCLT, Art. 31(2). 
108 BIT, Preamble, R-25; Saluka, ¶300. 
109 Saluka, ¶300. 
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B. DENIAL OF LICENCE FOR ALPHA DOES NOT VIOLATE FET 

PRECONDITION 

1. The Claimant Failed Its Duty to Investigate Domestic Law Properly 

72. Investors has obligation to investigate properly the planning laws applicable to the 

proposed investment and reduce the damages accordingly.110 The investor can only seek 

the protection of its expectations “provided it exercised due diligence.”111 It cannot merely 

rely on its own reading of the plain language of the law. The responsibility for the 

incorrect results achieved by due diligence process cannot be laid upon the Respondent, 

since the investor must take responsibility himself for mistaken advice received.112 

73. The BIT should not be deemed as violated or at least the consequences have to be 

mitigated, since the Claimant contributed in the alleged damages with its careless 

conduct.113 Investors should take responsibility themselves for meeting the full 

requirements of local law, since ignorance of the law can be no defence.114 

74. The Claimant cannot rightfully claim that it’s expectation regarding the approval of the 

application is legitimate. Legitimate expectations can only arise out of State’s objective 

conduct, “not out of subjective postulates of the investor.”115 Therefore, it is necessary to 

examine the conduct of the Respondent at the time of the application.116  

75. The expectation can be deemed legitimate if there is “an explicit promise or guaranty from 

the host-State”117 or official representations by host-States.118 There was no such promise 

or guaranty on behalf of the Respondent. Neither does the circumstances of the case lead 

that such an expectation is objectively legitimate. As stated by Continental Tribunal, 

“general legislative statements engender reduced expectations”119, therefore mere and 

subjective reading of the LRE is not enough to raise legitimate expectations.  

76. As an experienced investor working in Barancasia since 2002 and having a share in the 

renewable energy sector, the Claimant should have known the practice of the BEA that no 

other existing projects were granted a license. Moreover, there is no evidence that it asked 

                                                           
110 McLachlan, p. 246. 
111 Parkerings, ¶333. 
112 Malik, p.15. 
113 Ibid. 
114 Thunderbird, ¶174. 
115 Dolzer, p.16. 
116 Parkerings, ¶331. 
117 Ibid. 
118 Ibid. 
119 Continental, ¶261. 
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for guidance from the BEA before applying for a license for Alpha. Notably, no 

photovoltaic power plant installed prior to the enactment of the LRE was granted a LRE 

license.120 

2. The Denial Was Not Arbitrary and Did Not Cause Any Harm to the Claimant 

77. The FET standard protects the investors’ expectations if they are deprived of them as a 

result of the State’s unilateral act and faced damages.121 The denial did not destruct the 

Alpha with regards to “management, maintenance, use, enjoyment or disposal.”122 The 

operating license and €0.1989/kWh feed-in tariff that it was entitled to was kept 

untouched. The €0.1989/kWh rate was enough for the viable operation of the project. The 

losses incurred by Vasiuki regarding Alpha were due to the “defects in the installation, 

delays and huge budget overruns”123, not related with any of the Respondent’s acts. The 

Claimant tries to recoup harms that are result of its own failure, however “Bilateral 

Investment Treaties are not insurance policies against bad business judgments.”124 

78. Even if the denial of license is held unlawful, simple illegality of the act at the domestic 

level is not sufficient to amount a breach of FET, “something more” is necessary.125 There 

has to be an “arbitrary, grossly unfair, unjust or idiosyncratic, discriminatory” conduct.126 

However, the new-installation rule was applied to all projects127, without exposing anyone 

to “sectional or racial prejudice”128. 

79. The denial of license for already established projects does not lead “to an outcome which 

offends judicial propriety.”129 The impact on investor was not disproportionate.130 Alpha 

was already granted a €0.1989/kWh feed-in tariff, which is higher than the €0.15/kWh 

rate announced by BEA for the LRE license holders, applicable from 1 January 2013.131  

80. The denial of license was not arbitrary or without adhering to a rational policy. Rather, the 

decision was made with reference to an objective basis. Barancasia was striving to meet 

                                                           
120 PO2, ¶14, R-58. 
121 Dolzer, p.20. 
122 BIT, Art. 3(2), R-26. 
123 Facts, ¶13, R-21. 
124 Maffezini, ¶64.  
125 ADF, ¶190; see UNCTAD, p.56; see ELSI, ¶130. 
126 Waste Mgmt., ¶98. 
127 PO2, ¶14, R-58. 
128 Waste Mgmt., ¶98. 
129 Ibid. 
130 Malik, p.15. 
131 Facts, ¶35, R-24. 
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EU climate and energy targets132 and thus aimed with the LRE “development of the use of 

renewable energy sources”133. It is obvious that existing capacities at the time of 

enactment of LRE would not contribute to the further development and increasing the 

share of renewables in the electricity production. Therefore, the Respondent had “good 

cause”134 to not grant a LRE license for Alpha, the decision was therefore not arbitrary nor 

discriminatory, rather was “understandable with hindsight.”135 

C. RESPONDENT HAS REGULATED ITS RENEWABLE ENERGY SECTOR 

RESPONSIBLY AND FAIRLY 

81. Respondent’s amendment of LRE and subsequent revision of the feed-in tariff that is 

provided to electricity producers from renewable energy sources does not amount to a 

breach of FET standard, hence of BIT. In fact, the Respondent has regulated its renewable 

energy sector responsibly and fairly. In particular, (1) Respondent has met the investor’s 

reasonable and legitimate expectations, (2) Respondent’s conduct was transparent and 

consistent, (3) Respondent has not acted in an unreasonable, arbitrary or discriminatory 

fashion, (4) Respondent has acted in good faith. 

1. Respondent Has Met the Claimant’s Reasonable and Legitimate Expectations 

82. Claimant’s expectations are not reasonable and legitimate because a) Claimant seeks to 

make enormous profit from the actual situation in Barancasia, b) Respondent has made 

amendments on LRE and the tariff as a justified act in public interest, c) retroactive 

application of the reviewed tariff is acceptable.  

a) Claimant’s expectations are not legitimate, rather it seeks to make excessive profit 

from the actual situation in Barancasia 

83. Barancasia is a developing country. Its economy was in transition through wide ranging 

economic reforms.136 Investors generally expect less stability in developing countries, 

since the risk of regulatory changes are higher. In light of the frequency of regulatory 

changes, investors in Barancasia “must anticipate that the circumstances could change, 

and thus structure its investment in order to adapt it to the potential changes of legal 

                                                           
132 Facts, ¶8, R-21. 
133 LRE, Art. 1, R-24. 
134 Malik, p.15. 
135 Genin, ¶98. 
136 Facts, ¶2, R-20. 
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environment.”137 Thus, the failure to adapt its business according to new circumstances 

should be considered as a result of unsuccessful management.  

84. From the beginning of 2012, it became obvious that there was a “solar bubble”.138 

Moreover the government officials made representations on the unsustainability of the 

feed-in tariffs and technical impossibility of using this much new projects in the national 

electricity grid.139 As a prudent investor in the renewables sector, the Claimant should 

have monitored the business environment. 

85. Moreover, since foreign direct investment bears more risks as compared to internal 

investment, the Claimant should have done a higher level of due-diligence as an 

experienced businessmen. The Respondent should not be held liable because of the 

Claimant’s purchase of land and equipment “without protecting themselves contractually 

in case the assumptions would not materialize.”140 Therefore, the Claimant “should bear 

the consequences of their own actions as experienced businessmen.”141 

86. The aim of the LRE is “to ensure sustainable development of the use of renewable energy 

sources”142. BEA announced the €0.44/kWh rate by taking into account “average 

investment in equipment of power plants and their connection to electricity grids”143 and 

the cost of the investment. With other variables, these criteria was assumed to provide an 

average annual return of 8%.144 This assumption was also made public.145  

87. This calculation also embodies BEA’s expectations on the number and capacity of the 

prospective applications. Invention of the new technology and subsequent “solar bubble” 

was unexpected to the Respondent as well. It did not have the chance to adjust its 

economic plans and technical infrastructure for the excessive number of new applicants. 

88. The measures taken by Respondent were predictable, since they were taken in order to 

fight the possible economic crisis. Barancasia was unable to pay the 0.44 EUR/kWh tariff 

since it would require it to exceed EU-mandated borrowing limits for the relevant years.146 

As the Prime Minister of Barancasia pointed out in her interview to Barancasia Times, 

investors should have expected a shift in Barancasia’s foreign direct investment 
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policies147. In particular, investors coming from the same supranational framework, like 

the Claimant should have attached more importance to the requirements of EU economic 

policy.148 

89. Claimant did not take into account above mentioned circumstances while making its 

decision to obtain licence for its 12 new projects. Vasiuki obtained licenses for 12 new 

projects in July 2012, even after the nation-wide demonstrations against feed-in tariffs, 

when it became obvious that a new measure was sure to happen.149 Thus, as Claimant 

knowingly made the investments, despite Barancasia's situation at that time, its 

expectations cannot be deemed legitimate.  

90. In any ways, the amendment of LRE did not deprive the fair and reasonable expectations 

of investors, because it ensured that the investments with a BEA license continue to be 

viable.150 Since the development costs of solar panels are substantially reduced with the 

invention of the new technology, the new €0.15/kWh rate would still provide the 

investments at least an annual return rate of 8%151, which was the initial assumption on 

the annual return rate. The amendment did not substantially deprived the investments, nor 

caused to loss of their economic viability. It rather cut the excessive “luxury profits”152 

made by the investors.  

b) Respondent’s actions were justified in public interest 

91. Even if the Claimant’s expectations are considered reasonable, changing the law is not 

inconsistent with FET “in the presence of serious exceptional reasons, compelling the host 

state to reverse its previous decision.”153 Determination of the existence of fair and 

equitable treatment must be made by taking into account both the legitimate interests of 

the investor and legitimate regulatory interests of the host-State.154 Since host states have 

the right to pursue their interest in the light of the new circumstances, the expectations 

must be balanced against the host state‘s need to take action in the public interest.”155  
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92. Host States can implement policies in good faith, as long as they are “reasonably 

justifiable by public policies.”156 The legitimate policies that Respondent can pursue is not 

limited to certain goals like “environmental protection, public heath or consumer 

protection.”157 Cutting “excessive profits may well give rise to legitimate reasons for 

governments to regulate or re-regulate.”158 Since there was not an agreement “in the form 

of a stabilization clause”159 or “a specific commitment to the Claimants that administrative 

pricing was never going to be reintroduced”160, “there is nothing objectionable about the 

amendment”161, as Barancasia enjoyed its sovereign legislative power in pursuit of a 

legitimate and reasonable public policy.  

93. The Tribunal must “take into account . . . the ‘existing conditions of the [host] country’ 

when applying the standards”162. Barancasia amended LRE under the threat of economic 

instability and social unrest. Moreover, commitments of the Respondent under EU law 

compelled it to change the renewable energy support scheme.163 “In such a situation, no 

expectation that the laws would remain unchanged was legitimate.”164  

94. The feed-in tariffs were financed from the state budget. The assumptions on future 

allocations of the State budget showed that, had the €0.44 rate remained unchanged and 

all of the applications were approved, up to %15 of the State revenues would be paid to 

the renewable energy producers.165 Allocating such a share to a sector which does not 

provide even 20% of the electricity production166 is “inappropriate and unrealistic”167. 

Since the purpose of the BIT and FET protection is to “develop economic co-operation to 

the mutual benefit of both Contracting Parties”168, arguing that Respondent should have 

continued to pay €0.44 tariff despite the detriment of its own economic stability will go 

against to the aim and purpose of the BIT.  In such a situation it would be unreasonable 

for Barancasia “to promise not to change its legislation as time and needs change.”169  
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95. Moreover, economic well-being of Barancasia and protection from a possible economic 

crisis and social unrest is also in the favour of the Claimant, because it can be inferred 

from its actions that it will possibly continue investing in Barancasia for long. It has been 

investing in Barancasia since 2002170 and continued to invest and buy new equipment for 

its new projects even after the measures were “on the horizon”. Therefore, taking 

measures against a possible economic crisis is vital for the Claimants future business and 

compatible with the BIT’s aim of maintaining “favourable conditions for investments”.171 

c) Retroactive application of the reviewed feed-in tariff is acceptable 

96. Retroactive application of the new feed-in tariff rate does not violate FET or indicate in 

any ways Respondent’s bad faith. “Sometimes new legal rules should be made fully 

retroactive.”172 Retroactive application of rules as a part of transition policy is not 

novel.173 The criteria that can be used in determining whether a retroactive applications is 

acceptable are “forewarning of a change in the legislation and the reasonableness of 

reliance on the old law”174, whether the retroactive effects reaches too far in light of the 

circumstances175 and whether there is a “public purpose for retroactive application"176. 

97. As proved in above paragraphs, the amendment on LRE was “on the horizon”177 and the 

Claimant’s reliance was not legitimate. In June 2012, the Government promised to review 

the legislation.178 The retroactive effect goes only 5 days back prior to the announcement 

of the new rate, which is not too far.179 It was labour-saving and legitimate since it will 

facilitate the annual calculations. Lastly, the purpose of the measures was to cut the 

excessive profits, which were not acceptable. Retroactive application is legitimate “when 

the justification for a reform suggests that the prior activity was undesirable.”180 
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2. Respondent Has Acted in a Transparent and Consistent Manner 

98. Transparency has not been considered before the tribunals as a stand-alone provision in 

the recent years.181 The frequently resorted broad definition of transparency is found as 

“demanding and nearly impossible to achieve”182. It has been criticized for imposing an 

unbearable burden upon the States. Instead of being a standard, it is regarded as “a 

description of perfect public regulation in a perfect world”183 

99. In any ways, in accordance with the determination of Tecmed Tribunal184, the Respondent 

acted in a consistent and predictable manner, provided that the goals of the relevant 

policies were “known to all affected investors”185 through the articles of LRE186. In a 

consistent manner with the Respondent’s previous statements, Ms. Prime Minister’s 

interview on the success of LRE187 shows the belief of Respondent in LRE’s aims and its 

potential of success. On the other hand, the fact that it took around eight months188 to 

reduce feed-in tariff long after that statement, reveals that Respondent did not intend to 

make a sudden change on support measures. Rather it was a last chance for Respondent to 

protect the economic stability through amendment on LRE.  

100. In order to prevent any ambiguity regarding the future changes in the legal order, 

Respondent provided necessary information about the recent legal and economic 

situation189. Through organizing meetings with the representatives of industry the sector 

was informed about the ongoing legislative process190.  

101. The fact that the Claimant was not invited to the meetings before the Barancasian 

Parliamentary Energy Committee in no way means that the Respondent did not act in a 

transparent manner. In such an excessive industry of energy and where there is more than 

7000 applications for LRE licenses, it is not reasonable to expect from the Committee to 

invite each investor to these meetings.  

102. Rather the Parliamentary Energy Committee, in its broad legal discretion, invited both 

national and foreign investors which have a significant share in total of the local market of 
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renewables.191 The Claimant who has only a small share in renewable energy market192 

does not represent the overall market neither regarding the share nor diversity. Since it has 

taken measures to ensure that investors were clearly informed about the ongoing 

situation193, the Respondent did not violate the transparency requirement.  

3. Respondent’s Conduct Was Not Arbitrary, Unreasonable or Discriminatory 

103. International Court of Justice (ICJ) defines prohibition of arbitrariness as the 

requirement of host state to refrain from “a wilful disregard of due process of law, an act 

which shocks”194. Establishing a relationship between the measure and a rational policy is 

sufficient to render a measure non-arbitrary, “even if it is unwise, inefficient or not the 

best course of action in the circumstances.”195 Whether the measure is good or bad is not a 

matter for the Tribunal to judge.196  

104. Amendment of the LRE was decided by the Respondent after nation-wide strikes197, 

pursuant to consultations with the representatives of the industry198; in response to a 

possible domestic financial crisis199. Moreover, the Respondent aimed directly to reduce 

“excessive profits earned by generators and the burden on consumers”200. Even if the 

Claimant may not find the Respondent’s measures as desirable, “this does not mean that 

such a policy is irrational.”201 The measures were what the authorities found indispensable 

to rescue Respondent from a bigger crisis; they might not be the best possible option, 

however “they were not taken lightly, without due consideration.”202 Since there is no 

manifest measure of impropriety, and the measures were “not entirely surprising in the 

context”203, they shall not be deemed arbitrary.204 

105. Further, the Respondent’s amendment was consistent with the aim of LRE. As it is 

specified in LRE, Respondent proposed to secure a sustainable development of renewable 

energy sources through adapting its legal framework to financial situation. Providing 
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€0.44 tariff to all applicants would weigh the State budget a disproportional burden, as the 

required amount reaches up 15% of the State revenues and exceeds the amount allocated 

to Barancasia’s educational system.205 As the Respondent fulfilled its EU borrowing 

limits, the only possible way to pay the feed-in tariff could be imposing more excessive 

taxes on the public, which will manifestly go against LRE’s aim of “taking into account 

the principles of consumer protection”.206 

106. FET standard prohibits discrimination on the “manifestly wrongful grounds such as 

gender, race or religious belief, or the types of conduct”. The measures are considered in 

breach of the standard if they amount to a “deliberate conspiracy […] to destroy or 

frustrate the investment”.207 Yet, the aim of the measures was not to destroy or frustrate 

any business, they were taken in pursuit of legitimate policies.208 

107. As stated by LG&E Tribunal, a violation of the non-discrimination requirement can 

occur if the clear intent of state is to disfavour any investor against others or if the 

measure has a discriminatory effect209. However, the Respondent treated all investors in 

same way through establishing an equality-based supportive environment. The measures 

taken by Respondent in terms of imposing reduction to the tariff applied to all investors 

and none of them benefitted any kind of privilege210. Consequently, the Claimant failed to 

show any kind of evidence to prove the contrary.  

108. Amendment of LRE and reduced feed-in tariff has been applied to whole renewable 

energy sector equally and none of the members of this sector was singled out.211 Further, 

there were no harsher conditions for specific investors in respect of others, or no more 

beneficial remedy was provided to some to the detriment of others. Thus, there has not 

been “any capricious, irrational or absurd differentiation in the treatment accorded.”212 To 

the contrary, amendment on the support measures applied investors according to the 

provisions of LRE, without differentiating specific kinds of investments from others.  
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4. Respondent Has Acted In Good Faith 

109. The threshold for proving bad faith is quite high, in fact “a demanding one, in 

particular if bad faith is to be established on the basis of circumstantial evidence.”213 The 

evidence should be “sufficient to exclude any reasonable doubt.”214 Respondent took 

measures in good faith in order to address an economic instability. Taking into account 

the explanations made in the above, since the changes on LRE were based on 

circumstantial evidence of economic crisis, there shall be no lack of good faith215.  

110. In Waste Mgmt., the Tribunal concludes that act in good faith requires to abstain from 

destroying or frustrating the investment by improper means216. Given the evidences 

above, similar to the findings of Micula Tribunal, Respondent’s conduct was a reasonable, 

in pursuit of a rational policy217, not an intentional move aiming to destruct a specific 

investment.  

111. The Respondent conducted the replacement of rules with an effort to reduce the 

negative impacts on the investors. Barancasian officials admitted the unsustainability of 

LRE regime almost a year before the amendment.218 Further, the local media regularly 

stressed the issue.219 Six months before, the Government promised to review LRE220, 

which, all together, should be regarded as warnings for investors to adapt their business 

and take precautions.  

112. Moreover, the Respondent maintained the initial assumed profit rate of 8%, without 

harming the viability of the investments.221 Taking also into account the public interest 

and rationality of the Respondent’s conduct, “measures aimed at reducing the negative 

impact are also to be considered in order to ascertain fairness.”222  

113. By reducing the feed-in tariff as a part of its efforts to counterbalance the economic 

difficulties, the Respondent did not aim to divest foreign investors of their earnings or 

change the sharing the composition of renewable energy sector. As mentioned, none of 

the investors, be it local or foreigner, were differentiated neither in the issuing of licenses 

nor in the implementation of LRE. Had the Respondent aimed at taking over the revenues 
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of foreign investors, it could apply measures different in the character and target 

foreigners specifically. It would then amount to “a conspiracy by state organs to inflict 

damage”223 and breach of national treatment clause224, thus violate FET standard. 

114. In the overall consideration, the Respondent acting in good faith accorded the 

Claimant fair and equitable treatment. On the other hand, the Claimant seeks to acquire 

enormous unfair wealth without actually working. This aim can be observed in its 

decision to bring these claims before this Tribunal, instead of seeking remedies in 

Respondent’s national courts. Indeed, foreign investors are eligible to file claims against 

Respondent’s state entities and government agencies in Barancasia’s administrative 

courts.225 Therefore, the Claimant cannot claim that there is a wilful neglect of duty, lack 

of due process or denial of justice. 

III. BARANCASIA’S ACTIONS SHOULD BE INTERPRETED ACCORDING TO 

BOTH VCLT AND AQUIS COMMUNAUTARIE, AND BE EXCUSED UNDER 

CUSTOMARY INTERNATIONAL LAW DEFENCE OF NECESSITY 

115. Even if Barancasia had breached Article 2(2) of the BIT, its measures are exempt 

under the BIT and customary international law. Because of “international commitments of 

Barancasia, and principles of [...] consumer protection and legitimate interests”226. (A) 

Respondent’s measures and amendments on LRE should be interpreted in accordance 

with both VCLT and EU legal order as well as Article 11 of the BIT and (B) Respondent 

should be excused under customary international law defence of necessity ordered in ILC 

Articles 25. Furthermore, (C) Barancasia denies reimbursing Vasuiki’s damages to the 

extent that Claimant has mentioned. 

A. BARANCASIA’S ACTIONS SHOULD BE CONSTRUED BY VCLT AND EU 

LEGAL ORDER 

1. The BIT Must Be Interpreted in Compliance with the VCLT 

116. Provisions of the BIT regarding the essential security interest are inseparable from the 

general customary international law principles.227 
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117. Therefore, the Tribunal must not ignore the relevance of Article 30 of the VCLT in the 

comparison different treaties relating to the same subject matter within basis of that both 

the BIT and EU treaties encompass the same subject matter. 

118. In compliance with ILC and the correct interpretation of Article 30 of VCLT, the 

European Commission contends that in order to find that two treaties relate to the same 

subject matter, the BIT and EC treaties in the case at hand, the sole requirement is having 

a “similar or comparable degree of generality” with each other.228 

119. Article 31 of the VCLT, by referring to “any relevant rules of international law 

applicable in the relation between parties” signifies that a treaty should be construed 

pursuant to the common meaning given to its terms in accordance with and in a light of 

the treaty’s object and purpose, which is binding upon Cogitatia and Barancasia. Preamble 

of the BIT mentions Contracting Parties’ “desir[e] to develop economic co-operation to 

the mutual of both Contracting Parties”.229 Thus it implies that economic development is a 

fundamental matter for signing of the BIT as well as EU Accession for international 

commitments.230 

120. The interpretation of the BIT must be expounded with taking account of Article 31(1) 

and 32 of the VCLT. In this perspective,  

“an investment protection treaty ‘is not a self-contained closed legal system limited to 

provide for substantive material rules of direct applicability, but it has to be envisaged 

within a wider juridical context [...]’231”.232  

 

2. In Case the Tribunal Decides That the BIT Is Not Terminated, BIT Is the 

Fundamental Source of Security Defence  

121. In substance, as a first source, the Tribunal should consider the assertions and defences 

submitted by Barancasia and Cogitatia regarding the Article 11 of the BIT.233  

122. Furthermore, the substantive commitments granted by the BIT cannot be applied if 

Article 11 applies, which is a threshold stipulation, because of the fact that Article 25 of 

the ILC Articles is a defence which is only applicable once it has been adjudicated that 

there is otherwise an infringement of the substantive commitments.234 
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123. If the Tribunal accepts that the BIT is still a valid treaty, Barancasia’s measures, like 

LRE and licence that is not given to Alpha, will be excused under ILC Article 25 through 

essential security interest of Article 11 of the BIT. In this sense, Barancasia invoked the 

state of necessity to prevent wrongfulness of its measures that were granted under certain 

circumstances so as to safeguard its essential interest through Article 11, without its 

existence being in any way threatened.235 

124. It is explicit in the meaning of ‘essential’ that ILC has not restricted the contour of 

Article 11 of the BIT “to protect a wide variety of interests”.236 The Tribunal in LG&E 

recognized aforementioned situation as “necessary to enact measures to maintain public 

order and protect its essential security interests.”237 

125. Barancasia’s essential interest is in jeopardy due to the fact that dealing with the EU 

legal order that Barancasia has tried to obey is a serious ruin that is sufficient to threaten 

with the “collapse of the Government”.238 

3. The BIT Provides Barancasia for Interpretation of Parties’ Intention Consistently 

with Aquis Communautarie 

126. In any event, the Contracting Parties of the BIT intended that the European legal order 

should prevail.239 In all questionable incidents, in which Tribunal considers Barancasia’s 

commitments under the EU law and the BIT as incompatible with each other, the Tribunal 

must sort out all disputes in favor of the aquis. 

127. When considering the amendments of its law, the Tribunal must not ignore 

Barancasia’s motivation of complying with its international obligations240, including 

obligations arising from its accession to the EU.241 Hence the Tribunal should try to 

construe both applicable EU law and the BIT in a way that strengthens consistency and 

eliminating conflict.242 

128. In this respect, as Prime Minister of Barancasia gave a speech to Barancasia Times, it 

was public knowledge that, Barancasia was intended to change its foreign direct 
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investment policy and in that regard, terminate all of its effective Intra-EU BITs, since 

they were no more necessary under the legal framework of European Union.243 

129. In the disputes between parties, intention of the them has a distinctive role in 

designating which of the competitive rules takes precedence, namely EU law or the BIT. 

The intention of Barancasia is obvious, which declared its aforethought intent of being 

liable according to EU law.244 

B. BARANCASIA’S MEASURES SHOULD BE EXEMPT UNDER THE 

CUSTOMARY INTERNATIONAL LAW NECESSITY DEFENCE 

130. It is extensively acknowledged that ILC Article 25 reflects customary international 

law245; it is also recognized by plenty of Tribunals as a customary international law 

principle.246 

“Moreover, Article XI is a threshold requirement: if it applies, the substantive 

obligations under the Treaty do not apply. By contrast, Article 25 is an excuse which 

is only relevant once it has been decided that there has otherwise been a breach of 

those substantive obligations.”247  

 

131. When there has been an infringement of a treaty commitment and the treaty exception 

of Article 11 does not safeguard that infringement, then the Tribunal should examine 

whether under customary international law, i.e Article 25 of the ILC Articles, can the host 

State be exempt from international responsibility. 

132. “Necessity” is not the test; the dispute is whether Barancasia’s course of action was 

reasonable. Moreover, the prerequisites of the EU law has a significant impact in 

determining whether Barancasia has infringed the substantive standards of the BIT that 

demand the State to act reasonably, in particular the FET commitments. 

133. Some tribunals enucleated that the defence of necessity doctrine becomes broader in 

scope and more effective, easier to apply as well, whereas it was formerly regarded as an 

exceptional and intentionally narrow excuse.248 As opposed to restrictive approach of 

necessity, this does not designate to annihilate Barancasia’s right to self-determination and 

its authority to safeguard its public interests.249 
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134. Considering Argentina cases, the analysis of Article 25 should determine whether 

there has been an infringement of the commitments of the investment treaty and whether 

the treaty derogation applies to encompass that breach; such that, only if we have a 

response of “yes” for the first one and “no” for the latter, then there is a wrongful act at 

the international level that would authorize an adjudicator to take account of the necessity 

defence.250 

1. Barancasia’s Amendment of the LRE Was the Only Way to Elude a Grave and 

Imminent Peril 

135. The Tribunal, at the outset, has to determine that Barancasia had a crisis qualifying as 

impacting upon the essential security because of solar bubble, which is disastrous for 

public interest. As this matter signalled a grave and imminent peril, the measures granted 

under LRE Amendment by Barancasia were the ‘only’ way to prevent economic251 and 

public catastrophes252 and no other alternative was convenient.  

136. It can be seen that the conclusion of the LRE was an absolute outcome of Barancasia’s 

accession to the EU and acceptation of the aquis. ILC has declared that, 

“it is generally accepted principle that when several norms bear on single issue they 

should, to the extent possible, be interpreted so as to give rise to a single set of 

compatible obligations.”253 

 

137. The European Court of Justice (“ECJ”) has shortly and precisely judged that EU law 

has superiority upon all pre-accession bilateral treaties concluded among Member 

States.254 

138. Barancasia was forced to amend the LRE and review the feed-in tariff in “with worries 

over security of energy supplies”.255 This motivation should be recognized as in pursuit of 

the internationally accepted principle of national policy priority of joining the EU. 
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2. Adoption and the Amendment of LRE Did Not Impair the Essential Interests of 

Other States’ or the International Community 

139. The second condition of Article 25 necessitates that the measure at issue does not 

grievously impair the State’s or States’ interests against which the commitments occur, or 

the international community’s interests as a whole. 

140. As it is mentioned in the ECJ decision, no dispute between the variety of instruments 

occurs, including BIT and EU legal order, if the BIT is construed as part of a harmonious 

set of treaty commitments that Barancasia and Cogitatia have participated in, commencing 

on 1 May 2004256 and continuing, all according to that identical initial tool of the BIT and 

the accession treaty.  

3. Barancasia’s Actions Did Not Substantially Contribute to the Necessity Condition 

141. The last condition required by the Article 25 is to not contribute to the circumstances 

leading to a state of necessity. The ILC Commentaries allow the rejection of necessity 

defence, stating that the “contribution to the situation of necessity must be sufficiently 

substantial and not merely incident or peripheral.”257 

142. The Respondent did not substantially contribute to the necessity situation, and it is not 

precluded from utilizing the defence of necessity. There is no proof that indicates 

Barancasia contributed the state of necessity because relevant measures taken by 

Barancasia have the identical effect to the Claimant and to the investors coming from 

other EU Member States. 

C. BARANCASIA DENIES REIMBURSING VASIUKI’S DAMAGES 

143. The Tribunal in LG&E found that the measures taken by Argentina in the course of 

necessity were clearly excused, thus deciding that the damage occurred in this process 

should be reimbursed by investor.258 

144. Considering that the requirements of ILC Article 25 have been fulfilled by the 

Respondent, the Tribunal has to determine that ILC Article 27 had mitigated Barancasia’s 

responsibility to compensate Vasuiki’s damages as it declared. 
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IV. DAMAGES 

145. As mentioned above, since Barancasia did not breach the BIT, the Claimant is not 

entitled to reparation. Therefore, (A) the Tribunal must reject the Claimant’s request for 

juridicial restitution and specific performance. Also (B) the Claimant’s case for damages 

should be dismissed. In the event that the Tribunal does not grant Barancasia’s request for 

denying juridicial restitution and specific performance, the Tribunal should find that 

Claimant’s calculations for damages are ill-supported and based on false and incorrect 

legal and factual assumptions (Section V).  

A. THE TRIBUNAL SHOULD REJECT THE CLAIMANT’S REQUEST FOR 

JURIDICIAL RESTITUTION AND SPECIFIC PERFORMANCE 

146. Even though the ILC Articles assume that restitution is an acceptable remedy, the 

Article 35 puts forward two conditions. Firstly, restitution must not be materially 

impossible and secondly, restitution should not involve a burden out of all proportion to 

the benefit deriving from restitution instead of compensation.259 The order to repeal the 

amendment to Article 4 of the LRE is clearly breach of Barancasia’s sovereignty and 

therefore specific performance is impossible. Pursuant to Article 35, this impossibility 

requires the Tribunal to deny Claimant’s request for restitution. 

147. As stated before, the amendment to Article 4 of the LRE is not a wrongful act and 

does not amount to a violation the BIT. Barancasia, as a sovereign state, has right to 

amend its law. In addition to this, juridicial restitution is rare remedy for reparation. In 

CMS, the Tribunal admitted that restitution of former legal framework is utterly 

unrealistic.260 Also, Sabahi stated that specific performance is an exceptional remedy 

especially in common law jurisdictions.261 Article 1135 of the NAFTA and some other 

investment treaties expressly give primacy to compensation.262 Moreover, Article 54 the 

ICSID Convention gives priority to monetary awards. Therefore, there is a recognition by 

tribunal members that restitution awards cannot be enforced.263 
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148. Likewise, Tribunals have generally found that restitution is a breach of state’s 

sovereignty. As articulated by the Tribunal in LG&E case: 

“The judicial restitution required in this case would imply modification of the current 

legal situation by annulling or enacting legislative and administrative measures that 

make over the effect of the legislation in breach. The Tribunal cannot compel 

Argentina to do so without a sentiment of undue interference with its sovereignty.”264 

 

149. Additionally, the LIAMCO Tribunal stated that restitution would violate Libya’s 

sovereignty and was practically unenforceable.265 These cases show that restitution is not 

frequent in international law; given that an order of such restitution would severely 

interfere with State sovereignty. 

150. In this view, since restoration of former legal framework damages Barancasia’s 

sovereignty, the Tribunal should deny the request for restitution.  

B. THE CLAIMANT’S CASE FOR DAMAGES SHOULD BE DISMISSED 

151. In order to be entitled to recover damages in this arbitration, the Claimant bears the 

burden of proving both that the alleged breaches actually caused its losses, and the 

quantum of those losses. It has not, and indeed, cannot meet its burden in this case. Even 

if the challenged measures in this case are in breach of Barancasia’s obligations under the 

BIT, those measures were not the cause of any loss in value of the Claimant’s investment. 

152. Claimant’s case for damages is fundamentally flawed because the Claimant (1) did not 

met its burden of proof in particular with respect to claims of future projects, and (2) has 

failed to prove causation. The ‘full compensation’ principle does not create an entitlement 

to collect a windfall based on damages not suffered, not proven, and not causally 

connected with a violation of a treaty obligation. 

 1. Claimant Could Not Fulfill the Burden of Proof, in Particular With Respect to 

Claims of Future Projects 

153. With respect to burden of proof, the Claimant bears the burden of proving every 

element of their claim, and has failed to do so. Article 36(2) of the ILC Articles provides 
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that “compensation shall cover any financially assessable damage including loss of profits 

insofar as it is established.”266 

154. The Claimant’s expert Kovič assumed that Claimant would invest additional 

installations and calculated damages for that. However, as stated by Priemo, the 

Claimant’s dataset did not have sufficient evidence that any additional land has been 

acquired, that any feasibility studies have been performed, that equipment has been 

sourced and ordered, etc.267  

2. Claimant Has Failed To Prove Causation  

155. With respect to causation, a state’s actions must be the direct and proximate cause of 

the damages suffered. In other words, state’s act must be the “underlying” or “dominant” 

cause of each head of damages claimed. The causal connection must not be too remote, 

and there can be no intervening causes breaking the chain of causation. The Tribunal in 

Biwater explained268 that the causation in international investment law  

“comprises a number of different elements, including, inter alia; (1) a sufficient link 

between the wrongful act and the damage in question; and (2) a threshold beyond 

which damage, albeit linked to the wrongful act, is considered too indirect or remote”. 

156. Similarly, the Commentary to Article 31 of the ILC’s Articles describes the 

requirement of causation by saying that the causality is a necessary but not a sufficient 

condition of reparation. Additively, the notion of a sufficient causal link which is not too 

indirect and the general requirement in Article 31 that the injury should be in consequence 

of the wrongful act, but without the addition of any particular qualifying phrase.269 

157. In accordance with these principles, international arbitral tribunals have refused to 

award damages in situations where the investment had already failed by the time of the 

impugned measures. 

158. Additionally, in the ELSI case, the International Court of Justice found that, despite 

the fact that there were several causes that led to the ELSI disaster, “the underlying cause 
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was ELSI’s headlong course towards insolvency”270.Also, in GAMI, the Tribunal found 

that the damage suffered by the Claimant had been largely the result of market forces.271  

159. As mentioned above, Alpha has become operational in 2009, whereas the LRE dated 

2010 and did not include preexisting projects. So, there is no causal link between the 

Claimant’s alleged damage and LRE. As stated in Priemo’s report, the Claimant was 

unable to control the construction costs, resulting in an overrun of more than 50% of the 

estimated project cost.272 Also, the Claimant’s projection for Alpha’s capacity was over 

optimistic and it had performance issues.273 As a consequence, Claimant’s damage for 

Alpha Project has no basis other than Claimant’s poor planned project. 

V.CALCULATION OF DAMAGES 

160. As stated before, the Claimant is not entitled to compensation because the Claimant 

did not fulfill the burden of proof. Even if the Tribunal decides that the Claimant is 

entitled to compensation, the value of compensation is not the number presented by the 

Claimant’s expert. Because, the Claimant’s calculation of damages are based on false 

assumptions. As shown below, the Claimant has failed to adequately prove the quantum 

of its damages. In that sense, the Respondent relies on the Expert Report of Priemo about 

calculation of damages.  

A. THE DAMAGE CALCULATION FOR THE PROJECT ALPHA IS BASED ON 

FALSE AND INCORRECT ASSUMPTIONS 

161. Professor Kovič calculates a loss of €120,621 regarding Alpha Project. However, as 

mentioned above, this number does not stem from Barancasia’s act; so, there is no causal 

link. In addition, the damage calculation is based on false assumptions. The Claimant has 

already had construction overruns and performance problems. As Priemo states, it resulted 

an overrun of more than 50% of the estimated project cost.274 The solar installation’s 

performance was poor. In that sense, Alpha operated at only %12.1 which is already under 

its designed capacity. At this point, the Claimant estimates that Alpha can reach the %21 

capacity. However, the Claimant has no evidence or data on how Alpha’s problems would 

be solved. In that sense, “time” is not enough element to solve problems.  Moreover, in 
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regarding circumstances, to claim that Alpha will become profitable is only presumption. 

At this point, the Claimant failed to prove the accuracy of calculations and quantum.  

B. THE DAMAGE CALCULATION FOR THE PROJECT BETA IS 

INACCURATE 

162. As mentioned before, the Project Beta was granted a license under LRE and it became 

operational on 30 January 2011.275 Project Beta was entitled to 0.44EUR/kWh tariff 

before the reduction, which became applicable from 1 January 2013.276 The Claimant’s 

expert Professor Kovič argues that the damage for Project Beta because of tariff changing 

is €123,261.277 However, Priemo proves that the calculation of Expert Kovič is not 

accurate.  

163. In addition, the Claimant firstly has to prove that the tariff change is unlawful, 

secondly the causal link between the damage and the act. Because of the principle of state 

sovereignty, Barancasia have a right to change its law considering its own public interest. 

In that sense, there is no wrongful act of Barancasia. Therefore, the Claimant failed to 

prove the causal link. 

164. Kovič has made a fundamental error while calculating the weighted average cost of 

capital (“WACC”)278. The two experts use the same method while calculating the 

damages which is discounted cash flow (“DCF”). According to the expert Priemo the true 

calculation must be cost of equity of Claimant which is 12%.279 The true calculation is 

showed in Priemo’s Annex 1 that it would be no more than €104,402.280 Therefore, the 

damage calculation of Beta Project is inaccurate.  

C. THE DAMAGE CALCULATION FOR THE ALLEGEDLY “WASTED” 

INVESTMENT LANDS IS INCORRECT 

165. The Claimant alleged that it has faced damage because of “wasted investment” such as 

land, photovoltaic panels and equipment.281 Professor Kovič calculated the damage in 

Annex 2 as equal to €690,056 and it also includes labor, bank interest and operating 
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expenditures.282 The main problem of this calculation is that Kovič assumes that all of the 

expenses are loss because of the tariff changing. According to Kovič, the Claimant made 

these spending because the tariff was good for investments and the changing it made them 

unusable.283 However, the tariff changing did not render lands and equipment totally 

worthless. Thus, the calculation of damages without any deduction of the prices of lands, 

equipment and panels is not accurate.  

166. The prices of land in the current market value has increased approximately 10%.284 

Nevertheless, these lands might have various possible uses.285 The increase of price shows 

that lands have value more than the Claimant alleged. There is also possibility of selling 

these items. Even though the Claimant has the option to sell, demanding all the 

expenditure is not fair.  

167. The Claimant’s alternative demand for allegedly wasted investment lands is the lost 

profits resulting from the tariff changing under the LRE.286 Kovič asserts that the damages 

are €1,427,500. There are several problems with this calculation.  

168. Kovič assumes that there will be no construction problems, delay or overruns while 

completing the projects and then all solar panels will work without any operational 

difficulty or trouble.287 However, the Claimant’s previous projects like Alpha show that 

forecasts are too optimistic. The problems are mentioned above. Therefore, ignoring past 

bad experiences of the Claimant led to unrealistic false estimations. 

169. In addition, there is a calculation problem on discount cash flow. The true weighted 

average cost of capital rate is shown in Priemo’s Annex 2 as %12.288 As a result of this 

difference loss profits would be no more than €1,238,697 and Priemo used the maximum 

capacity rate while calculating this.289 
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D. THE CALCULATION OF THE LOST PROFITS IS BASED ON 

ASSUMPTIONS WITHOUT ANY DATA 

170. The Claimant’s other demand is the lost profits of future projects. This is a highly 

problematic request.  International law requires a claimant to demonstrate lost profits with 

reasonable or sufficient certainty. If there is no proof that the alleged profit-making 

activity would have been undertaken at all, the standard has not been met.  

171. The tribunals have repeatedly confirmed that where an investment is still in the pre-

operational stage or has no history of profits, awarding any amount for future profits 

would require an impermissible degree of speculation. For example, in Metalclad, the 

Tribunal held that "future profits cannot be used to determine going concern or fair market 

value”290 if the particular enterprise “has not operated for a sufficiently long time to 

establish a performance record or where it has failed to make a profit,”291 In Vivendi, the 

enterprise was not a going concern and had never turned a profit.292 The tribunal in that 

case awarded investment value as the “closest proxy” for fair market value.293 Finally, the 

Tribunal in PSEG held that “[r]elying on cash flow tables that were a part of proposals 

that did not materialize does not offer a solid basis for calculating future profits.”294  

172. In that sense, the Claimant’s lands and equipment etc. do not mean anything to prove 

the future projects and their lost profits. Therefore, in international law, even claims for 

the lost future profits of existing investments have been disallowed where the investment 

had no track record of profit generation. In this case, the Claimant has provided no 

evidence for future projects; so, the damage calculation for future projects is based on 

unrealistic assumptions. An award to the contrary of international law would be inherently 

speculative, and therefore contrary to the dictates of international law.  

173. In the Claimant’s expert report, there is not any documentary, data or evidence which 

promotes Kovič’s calculation on future projects. According to Priemo, there is not any 

plan in Vasiuki LLC Dataset or any other feasibility studies have been performed.295 In 

this situation, there is no such an evidence that supports the local manager’s claim. The 
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Claimant seeks compensation for the loss of a hypothetical chance to profit, not for the 

loss of profit itself.  

174. The “sufficient certainty standard” associated with using the discounted cash flow 

method to determine lost profits “is usually quite difficult to meet in the absence of a 

going concern and a proven record of profitability.”296 Also, Micula Tribunal stated that 

the Claimants have burden to “prove that they would have actually suffered lost profits, 

i.e., that they have been deprived of profits that would have actually been earned”.297 

E. THE RATE OF WACC SHOULD BE 12% FOR ALLEGED FUTURE LOSSES 

175. The two experts used the same Discounted Cash Flow (DCF) method while 

calculating the damages. The method assesses the estimation of a property, taking into 

account the present estimation of the amount of money that the property could produce for 

its proprietors in the future.298 In addition, there is a conflict between the two experts 

regarding the rate of weighted average cost of capital (“WACC”) which is a rate that 

includes both the cost of debt and the cost of equity.299 

176. According to Ms. Priemo, Marko Kovič’s calculation of WACC is not correct. The 

rate of the WACC should be 12%, not 8%. The correct rate should have been used for 

discounting the alleged future losses.300 

F. THE TRIBUNAL SHOULD DENY THE CLAIMANT’S REQUEST FOR 

COMPOUND INTEREST 

177. According to signpost principle under international law, the signpost principle is that 

interest is only necessary to ensure full reparation, but interest is not an autonomous form 

of reparation or there is no automatic right to do it.301 Consequently the Claimant bears the 

burden of proving that conditions of this case justify an award of interest to ensure full 

reparation. The Claimant has failed to do so.  
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178. Interest should be on a simple interest rather than compound interest. Commentary to 

ILC Article 38 states that  

“the general view of courts and tribunals has been against the award of compound 

interest, and this is true even of those tribunals which hold claimants to be normally 

entitled to compensatory interest.”302 
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REQUEST FOR RELIEF 

For the above-mentioned reasons, Respondent respectfully requests that the Tribunal: 

1. Find that it has no jurisdiction to hear the case and/or the Claimant’s claims are not 

admissible; 

2. In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find 

that Barancasia has not violated the protections of the BIT, in particular FET.  

3. Even if Respondent has violated the BIT, find that its actions are exempt under the 

BIT’s essential security provision or the customary international law defense of 

necessity. 

4. In the event that the Tribunal does not grant Barancasia’s first, second or third request 

for relief, deny Claimant’s request for specific performance. 

5. In the event that the Tribunal does not grant Barancasia’s first, second or third request 

for relief, find that Claimant’s calculations for damages are ill-supported and based 

on false and incorrect legal and factual assumptions. 

6. Find that Barancasia is entitled to restitution by the Claimant of all costs related to 

these proceedings. 
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