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STATEMENT OF FACTS 

1. The government of Cogitatia and Brancasia signed and ratified the Bilateral 

Investment Treaty dated 31 December 1998 (the “BIT”) that underlines the 

contracting states’ benefit of foreigner direct investment(“FDI”) and each state 

undertakes the obligations towards investment of the other state.
1
 

2. In order to fostering the social and economic development, Barancasia (“Respondent”) 

has implemented far-reaching reforms.  

3. Vasiuki LLC ( “Claimant”) Cogitatian company – is a company that launched its 

invested in fossil fuel and wind turbine generation in Barancasia and then it expanded 

its activities thanks to “green power” subsidies offered by governments to promote the 

development of renewable energy sources.  

4. As a consequence of both countries joining the European Union (the “EU”) on May 

2004, the government of Baranacasia took a decision to terminate its Intra-European 

bilateral investment treaties (“BITs”). And, the government announced its intention of 

doing so formally in November 2006. 

5. Afterwards, the Barancasia’s government officially notified the Cogitatia of its 

intention to terminate the BIT between two countries. And by a reply of the 

Cogitatia’s Minister of Foreign Affairs to Barancasia’s notification, the concerning 

BIT had been removed from being listed as a binding international agreement on the 

Ministry of Finance’s website. Moreover, several times Barancasia contacted the 

Ministry of Foreign Affairs of Cogitatia to confirm the termination of the BIT, but 

“have had no official response from Cogitatia.”
2
 

6. In May 2009 Claimant in accordance with its expectation from the new strides of 

Baranacsia’s promotion of renewable energy sources and technologies launched its 

solar project. But the project did not operate properly. 

 

                                                
1 Annex.no.1 
2
 Barancasia Financial Times, 22 February 2011, Section C, p 3 



Memorial for Respondent – Team Owada  

 8 

7. One year later, in order to encourage the development of renewable energy technology 

and improving security of energy supply,
3
 Barancasia adopted the Law on Renewable 

Energy (“LRE”). The articles of LRE provided the criteria that are required by the law 

and prerogatives to be granted developers of renewable energy sources. 

8. In accordance with Art. 4 of LRE, the Barancasia Energy Authority (“BEA”), 

Respondent’s national energy regulator, guaranteed Claimant a feed-in tariff of EUR 

0.44/kWh that would be fixed for twelve years from the time of issue. The calculations 

of the BEA were based on the premise that the average annual return on investment 

for licensed renewable projects would be 8%.
4
 But, the provisions provided that a 

variety of factors should be taken into account for calculation of fixed feed-in tariff.
5
  

9. During 2011, the BEA received plenty of applications for licenses to develop new 

photovoltaic power plants because reduction of development costs brought 

profitability of investments that were made under the 0.44 EUR/kWh tariff. 

Consequently, for a recoup of the Alfa project, and by considering the Photovoltaic 

Support Regulation - Claimant made investments in new project (“Beta”). 

10. The Barancasian media highlighted the unnecessary profits of the solar developers and 

mishandling the green subsidies scheme. It became clear that fixed feed-in tariff for 12 

years not physically is impossible, but also imposed the immense cost to the budget of 

government.
6
 If Baranacasia granted all applications it would mean a higher burden 

for certain public financial allocations. In addition, borrowing the money for 

guaranteed feed-in tariffs was infeasible, because it would require ”to exceed EU-

mandated borrowing limits for the relevant years”.
7
 

11. Beside the problems that were in the way of operation of LRE, the Barancasia faced 

different national strikes that were organised in order to demand a better treatment of 

the consumers and to demand reviewing the legislation.  

                                                
3 Article 1 of LRE, Annex No 2 
4 UF, p.22 
5 Art 2 of LER. Annex No 3. 
6 UF. P 22 
7
 UF. P 23 
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12. In order to modify the legislation the Barancasian Parliamentary Energy Committee 

constituted on 2013 amended the article 4 of LRE. Consequently BEA calculated a 

0.15 EUR new fixed feed-in tariffs and announced the news to all investors. 

 

PART ONE: JURISDICTION 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE DISPUTE  

13. The Respondent argues that the Tribunal lacks jurisdiction and that the Claimant’s 

claims are inadmissible because they are based on the Barancasia – Cogitatia Bilateral 

Investment Treaty dated 31 December 1998 (hereinafter the BIT), which (a) has 

become obsolete due to the accession of both Cogitatia and Barancasia to the 

European Union (EU) and (b) has been terminated according to the BIT Article 13. 

a. The BIT has become obsolete due to the EU accession  

14. It is uncontested that on 1 May 2004, both Barancasia and Cogitatia joined the EU. As 

a consequence the EU legal order came into force why the Government of Barancasia 

reviewed its Intra-European BITs and rightly concluded that they had become 

obsolete.   

15. Due to the accession of both Barancasia and Cogitatia to the EU, the Barancasia – 

Cogitatia BIT has thus become obsolete since it is materially inconsistent with the EU 

legal and in particular Article 207 of the Treaty on the Functioning of the European 

Union (TFEU).  

16. Article 207 TFEU sets down the trade policy of the EU, which is an exclusive power 

of the EU, so that only the EU, and not individual member states can legislate on trade 

matters and conclude international trade agreements. The scope of EU’s exclusive 

powers covers not just trade in goods, but also: services, commercial aspects of 

intellectual property and foreign direct investment. 

17. According to its Preamble the BIT is an agreement between the Republic of 

Barancasia and the Federal Republic of Cogitatia, now two EU Member States, for the 

promotion and reciprocal protection of investments. Thus, the BIT is an international 
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agreement with a purpose of posing obligations within the scope of EU’s exclusive 

powers. 

18. Due to the accession, the BIT was immediately obsolete nullifying the international 

obligations previously stemming from the same BIT. Consequently, the Tribunal lacks 

jurisdiction since the relevant BIT for this dispute had been terminated before May 

2009 when Claimant made the investment. 

b. Alternatively, the BIT has been terminated according to its Article 13 

19. The termination of the BIT is primarily governed by the special provision in Article 13 

entitled “Entry into Force, Duration and Termination”. The second paragraph of that 

article reads as follows: 

“This Agreement shall remain in force for a period of ten years. Thereafter, it shall 

remain in force until the expiration of a twelve month period from the date either 

Contracting Party notifies the other in writing of its intention to terminate the 

Agreement.” 

20. The period of ten years elapsed on 31 December 2008. Since the Respondent did 

already on 29 June 2007 notify and on 10 July 2007 give its formal notification on 

termination to Cogitatia the BIT must be considered to have been terminated when the 

ten-year period elapsed. 

21. Since the main rule of the provision is that the agreement was to have duration of ten 

years, it has only included a restriction with regard to notification of termination after 

this period. Had it been the intent of the parties that notification was necessary also to 

terminate the agreement on the date of expiration of the ten-year period, such a 

prerequisite would have been included in the provision. 

22. From this it is clear that the twelve-month period following a notification is not a 

prerequisite to terminate the agreement on the date when the ten-year period had 

elapsed, i.e. on 31 December 2008. As a notification was indeed fulfilled, although it 

was not necessary, prior to the expiration of the period of ten years, the BIT was 

indeed terminated on 31 December 2008. 

23. The Claimant made its investment in May 2009, i.e. after the BIT was terminated in 

accordance with its Article 13.2. 
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24. Since the BIT was terminated before the investment of Claimant was made, no 

international obligations stemming from this BIT could possibly be imposed on the 

Respondent. 

25. In conclusion, the Tribunal should accept the Respondent’s arguments and conclude 

that it does not have jurisdiction over the dispute and declare that the claims asserted 

by the Claimant are not admissible.  

 

 

PART TWO: MERITS 

II. BARANCASIA HAS NOT VIOLATED ANY OF THE SUBSTANTIAL 

PROVISIONS OF THE BIT  

a.Claimant’s investments has not been indirectly expropriated 

26. Respondent submits that its actions do not in any way amount to expropriation. 

 

27. For an expropriation to have occurred, the BIT stipulates that the measures that 

Respondent has taken must have subjected the Claimant’s investments to “measures 

having effect equivalent to nationalization or expropriation” (Art 5(1)).  

 

i. Barancasia’s actions 

28. The measures under scrutiny are the following: Barancasia amended the LRE in the 

Law of the Amendment of Article 4 of the Law of Renewable Energy, Jan 2013, 

granting the power to the Barancasia Energy Authority to review the feed-in tariff 

annually “for adjustments taking into account the cost of best available technology” 

(Art 4).
8
 The development of a “ground-breaking technology”,

9
 had rendered the 

licensing agreement unbalanced. The feed-in tariff was thereafter announced to be 

0.15 EUR/kWh by the BEA.
10

 This new feed-in tariff was calculated with an 8% rate 

                                                
8 Annex no. 4 The Republic of Barancasia Law on the Amendment of Article 4 of the law on Renewable Energy 
9 UF, P 25 
10

 UF. P. 35 and Procedural Order No 2 P. 27   
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of return as a basis, which was a standard that was shared with the investors ever since 

the system of feed-in tariffs was initiated.
11

   

 

29. The Alpha project cannot be said to be affected since it had no licensing agreement 

and its operating was, therefore, not altered in any way by the amendment. 

 

30. Clearly, Claimant has no incentive to comprehend that the licenses are unbalanced and 

need to be handled responsibly after the technological advances were made and paying 

feed-in tariffs overburden the national budget.
12

 However, the attempt by Barancasia 

to preserve the profit of the affected investments, based on the fair standard that was 

announced ever since the commencement of the feed-in tariffs, does not in any way 

amount to indirect expropriation.  

 

31. It is true that Barancasia’s amendment, and the subsequent announcement by BEA, 

affected the 12 photovoltaic projects’ and the Beta project’s profit. But the effects of 

these measures do not amount to “a substantial deprivation” of the value of the 

investment.
13

 This criteria, that has been introduced in the discourse on indirect 

expropriation has to be seen as part of a more holistic approach to the evaluation of the 

question if indirect expropriation has taken place (footnote Dolzer). It is relevant to the 

extent that it highlights one aspect that is often present in indirect expropriation cases. 

But locking the interpretation to this formulation alone is not appropriate if it leads to 

an application that distances the interpretation from the wording of the expropriation 

clause in the BIT. 

 

 

ii. The point of comparison: “measures having effect equivalent to expropriation” 

 

32. The characteristic features of expropriation is loss of control over the investment so 

that the investor cannot utilize it in a meaningful way (control) coupled with a 

substantial deprivation of the value of the investment (value). The facts of the present 

case do not have the typical effects that expropriation is characterized by. 

                                                
11 See Procedural Order No 3, P 23 
12 Uncontested Facts, paragraph 29 
13

 See for this subcategory of the FET-clause, Dolzer p 104 
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Consequently, Claimant has not been “subjected to measures having effect equivalent 

to nationalization or expropriation” (Art 5(1)). 

 

33. The language of the expropriation clause in the BIT invites the Tribunal to analogical 

conclusion where a title has not been formally taken as in the present case. This is 

indicated with the abovementioned phrasing “measures having effect equivalent to 

nationalization or expropriation” (Art 5(1)). However, the analogical reasoning also 

has limits that are imposed by the text; indirect expropriation has to be dealt with in 

comparison to the effects of “nationalization” and “expropriation”. That is the 

fundamental structure of Art 5. The concept of “substantial deprivation” is important 

in this respect. But an interpretation that focuses solely on the effects on profit, i.e. the 

lowering of the feed-in tariff from 0.44Eur/kWh to 0.15Eur/kWh, is not an adequate 

interpretation of this paragraph. Such an interpretation does not respect the point of 

comparison that the text that the analogy outlines.   

 

iii. The facts of the case do not warrant the conclusion that the investments were 

indirectly expropriated 

34. This becomes clearer when looking at the present case; no loss of control over the 

investment has occurred, Vasiuki can continue to manage the Beta-project and the 12 

photovoltaic projects meaningfully and with an expected profit.
14

 In indirect 

expropriation, it is typical that the investment is left within the formal control of the 

investor, but the investment has lost its value due to the state’s actions.
15

 In the present 

case the value is not lost and the State has taken measures to ensure that the profit will 

be guaranteed at an annual return of 8%. The consequences that typically flow from 

nationalization or expropriation are clearly absent in the present case except for the 

fact that the value of Vasiuki’s investments have been effected. The more holistic 

approach, that respects the textual limits of the analogy and considers the effects of 

Respondent’s measures, must, therefore, lead to the conclusion that the measures 

taken by Barancasia did not subject Claimant’s investments to “measures having effect 

equivalent to nationalization or expropriation”. 

 

                                                
14 Procedural Order No 2, P 27 
15

 Dolzer p 109 
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b. Claimant has been accorded fair and equitable treatment 

i. Claimant’s legitimate expectations have not been breached 

35. Claimant has argued that the amendment of the LRE and the subsequent 

announcement of a feed-in tariff of 0.15 Euro/kWh amounts to a breach of the FET-

clause (Art 2(2)) of the BIT, arguing that Respondent has failed to honor Vasiuki’s 

legitimate expectations. 

 

36. Respondent submits that although the concept of legitimate expectation is actualized 

under the present circumstances, Vasiuki’s legitimate expectations have not been 

violated. Claimant’s arguments to the contrary, relies, firstly, on an erroneous and 

simplistic understanding of the FET-clause and, secondly, on a failure to evaluate the 

facts correctly. 

 

ii. Claimant’s submission relies on an erroneous understanding of the FET-clause 

37. Some preliminary remark has to be made in interpreting the FET-clause and the 

concept of legitimate expectations. The interpretation of the FET-clause, as well as its 

application to the facts in the present case, has to be firmly rooted in the interpretation 

of the relevant BIT based on the interpretative principles stipulated in VCLT Art 31.  

 

38. The wording of the FET-clause in Art 2 of the BIT has a standard formulation that 

connects it to the normative expectations that have been formed around the 

autonomous treaty standard.  

 

39. In the present BIT we find that the object of the treaty is to “create and maintain 

favourable conditions for investment of investors of one Contracting Party in the 

territory of the other Contracting Party” (Preamble 3
rd

 paragraph), and the purpose of 

the treaty, the intrinsic reason for promoting investments, is to “develop economic co-

operation to the mutual benefit of both Contracting Parties” (Preamble 2
nd

 paragraph). 

 

40. Highlighting that investment protection (the object of the BIT) is a means to the 

treaty’s more overriding purpose, it becomes clearer that Barancasia’s actions cannot 

be solely evaluated in light of Claimant’s expectation, but allows for considering the 

public interests and consequently the discussion regarding the proportionality of 
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Respondent’s measures when determining if there has been a breach of the FET-

clause.
16

 It is important to notice that the object of the FET-clause is to provide the 

investor with predictability and stability, while the purpose of the treaty makes it clear 

that this does not completely exclude the investor from “regulatory changes”.
17

 

Claimant’s failure to observe this aspect of the BIT leads to a simplistic reading of the 

FET-clause; a reading that ultimately equates the FET-clause with a stabilization 

clause. Such a stabilization clause has, however, not been negotiated. 

 

41. Instead, the FET-clause should be seen as a standard that is to be understood in light of 

its institutional function as judicial review, which, furthermore, actualizes the principle 

of proportionality that is inherent in such and endeavor. If Barancasia’s actions are 

subjected to this test, it will be seen that these actions does not amount to a breach of 

Claimant’s expectations. As one author phrases it: 

 

 

“The FET-standard requires that due weight be given to the proper public purposes a 

State may have in mind when it introduces measures affecting a foreign investor”
18

 

 

iii. Respondent’s actions were proportionate 

 

42. The expectations that Claimant could legitimately have had at the time of the 

investments must be understood in relation to the larger context.  

 

43. First of all, the legitimate expectations of Vasiuki has to be affected by the fact that the 

feed-in tariff system had become unbalanced and that Vasiuki was well aware of this. 

The original calculation for the feed-in tariffs was based on the idea that the investor 

would be guaranteed an annual average return rate on their investment of 8%. It 

should be added that this number was announced publicly and readily available to 

Respondent.
19

 The Beta-project as well as the 12 photovoltaic projects were 

consequently made, knowing that this number was the basis for the BEA’s calculation. 

                                                
16 Schill p 154-155 
17 Schill p 161 
18 Crocket p 538 
19

 Procedural Order No 2, P 27 
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It must have been clear to Claimant that the normative source of the licensing 

agreement came from the BEA and not solely from the licensing agreement.  

 

44. The ground-breaking technology shattered the playing field and the profits on 

investment with the new technology that was used in the 12 photovoltaic projects were 

exorbitant under the guaranteed feed-in tariffs and amounted to unfair windfall.
20

 

Under such circumstances it is not surprising that Barancasia sought to amend the 

feed-in tariff and Vasiuki, as a prudent investor, should have been aware of this 

possibility.  

 

45. Vasiuki’s expectation at the time it invested in the 12 photovoltaic projects was that 

Barancasia would uphold a license agreement that grants the projects a profit that is 

utterly at odds with the officially announced basis of calculation. Such expectations 

might have been harbored by Vasiuki, but they are not legitimate and do not reflect the 

actions of a prudent investor since this discrepancy should have led to caution. 

Moreover, Vasiuki expected Barancasia to continue using the same feed-in tariff for 

the 12 photovoltaic projects even when the profit generated from such an application 

of the law would amount to unfair windfall. 

 

46. Secondly, the ramifications of this situation stretches far beyond Vasiuki’s 

investments. A solar-bubble was created, Barancasia’s budgetary balance was 

threatened, and the electricity net would not even be able to handle the new 

photovoltaic projects. 

 

47. Respondent had legitimate policy reasons to alter a failed system. An interpretation 

that does not accept this approach where competing interests are mediated, fails to 

understand the purpose of the BIT. Legal stability and the expectations that are 

associated with it, varies depending on the circumstances
21

 and Barancasia’s response 

to these circumstances were proportional. 

 

48. The public purpose that motivated Barancasia’s actions was clear. The amendment 

sought to avoid an aggravation of the solar-bubble, readjusting licenses that amounted 

                                                
20 Procedural Order No 3, P 3 
21

 Schill p 162 
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to unfair windfall, and securing the budgetary balance that was threatened by the 

abuse of the licensing agreements. Moreover, when responding to this situation the 

Barancasian government took several measures in order to minimize the damages of 

its actions. Barancasia sought to continue to guarantee the originally projected profit 

for the investors
22

 and it assured itself that its solution was acceptable to the most 

important actors in the photovoltaic energy sector.
23

 That Vasiuki did not participate in 

these consultations is regrettable, but ultimately understandable due to the importance 

of rapid consultation with the major actors and receiving their feedback on the planned 

measures. Moreover, Barancasia sought an equitable solution to the problem by 

referring to the initially promised goal of an 8% annual return on investment. Vasiuki 

has not denied that its 12 photovoltaic projects operate under that condition presently.  

 

49. The inflexibility of the feed-in tariff system to new technology had generated the 

solar-bubble and Barancasia’s actions remedies this, while it still guarantees the 

investors an 8% annual return.           

 

50. Claimant’s interpretation underestimates the need for the feed-in tariff-regime to be 

responsibly altered in light of the break-through technology. By neglecting this public 

purpose Claimant’s position is not sensitive to the treaty’s overriding purpose of 

“development” that is stated in the preamble. Claimant’s interpretation implies a rigid 

pushing of the promise of a 0.44 Euro/kWh guarantee. Indeed, the implication of such 

an interpretation is not to the “mutual benefit”, as the preambular language states, but 

rather to the economic detriment of Barancasia. The ramifications of such a decision is 

that Barancasia’s budgetary balance would be threatened by the imposition to uphold 

licensing agreements that amount to unfair windfall, and are unbalanced due to the 

technological break-through. 15 % of the state-budget would have to be allocated to 

paying the difference between the market value of the energy and the feed-in tariff that 

has become obsolete and does not any longer reflect the calculations that formed the 

basis of that number.  

 

51. Furthermore, consideration must be taken to legitimate expectations and business risk 

at the time of the investment. This is especially important when it comes to the 12 

                                                
22 Procedural Order No 2, paragraph 27 
23

 UF. P. 34 
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photovoltaic projects. Vasiuki, knew that the law was publicly debated and highly 

criticized. In addition, and more importantly, they were aware of the discrepancy 

between the announced profit that formed the basis of the calculation and the feed-in 

tariff that had become inordinately attractive after the technological break-through. 

The question must be posed if the amendment was not a business risk that Vasiuki was 

willing to take and that ultimately was materialized. 

 

c. Claimant has not been treated arbitrarily  

52. The denial of a license to Vasiuki for the Alpha project does not constitute arbitrary 

treatment under the BIT.  

 

53. Claimant claims that the denial of license to Vasiuki for the Alpha project is arbitrary. 

Firstly, claimant fails to understand how the FET standard should be interpreted. 

Secondly, the facts of the case do not support the view that the denial of license was 

arbitrary.  

 

54. The FET-standard is an autonomous standard against which the Barancasian law and 

its application has to be measured. Since this implies a quasi-judicial review, the 

extent of this review has to be decided, especially given the costs associated with 

reasoning about the national application as well as the arbitrators’ international 

background. Regarding the subcategory of “arbitrariness”, the judicial commentary 

has argued that it is only qualified violations that can be considered arbitrary under the 

FET-standard.
24

 

 

55. In the present case it is highly doubtful that any arbitrariness has occurred at all, and 

let alone a qualified sort of arbitrariness. The concept of arbitrariness as it is 

commonly understood implies that there are no reasons for the decision and that the 

decision is instead taken based on impertinent reasons or in bad faith.  

 

56. The application of the LRE was based on a reasonable criteria; namely that the law 

was enacted to promote new investments in the green-energy sector. To enact a law 

with this purpose, and with the implications that this have in terms of application, falls 

                                                
24

 Schill p 164 
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within Barancasia’s regulatory sovereignty. The Alpha-project was operational before 

the LRE and had a license that was still valid.
25

 Photovoltaic projects that were already 

operating well were not eligible for the feed-in tariff of 0.44EUR/kWh. Undoubtedly, 

Barancasia could codify its administrative practice in order to increase transparency, 

but this does not amount to arbitrariness as it is clear that this practice was applied 

across the board and would be readily available to a prudent investor that researches 

the laws and regulations, especially to an investor who, at this point, was already 

operating on the barancasian energy market.     

 

57. Considering the facts in the present situation, it is uncontested that no LRE-licenses 

were given for any photovoltaic projects installed before the LRE was enacted.
26

 And 

there is nothing in the present case that suggests that there has been any discrimination 

against foreign investors, in general, or against Vasiuki, in particular. The application 

of the law has been coherent, non-discriminatory and applied uniformly. 

 

 

PART THREE: NECESSITY 

III. THE RESPONDENT IS EXEMPTED FROM ITS INTERNATIONAL 

OBLIGATIONS UNDER CUSTOMARY INTERNATIONAL LAW AND, 

ALTERNATIVELY, ART. 11 OF THE BIT. 

 

58. Respondent did not breach any treaty obligation as the regulatory measures were taken 

within its sovereign power. In any case, Respondent is entitled to rely on the defenses 

established in customary international law as reflected in the ILC Articles (A). And on 

the exception clause provided in Art. 11 of the BIT (B). Compensation is not due in 

cases in which the State takes regulatory measures acting as sovereign (C). 

Respondent is thus excluded from primary and secondary treaty obligations during the 

crisis. 

 

 

                                                
25 UF. P. 13 
26

 UF. P. 13 and 14 
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a. The national law and customary international law (Art. 25 ILC and 62 VCLT) 

give Respondent the right to amend the legislation 

 

59. The fixed feed-in tariff became extremely burdensome to Respondent since the new 

ground-breaking technology has arisen in 2011. It was at odds with Respondent's 

intention to create a sustainable energy scheme and permitted abuse of the green 

subsides, which created a "solar bubble".
27

 In order to prevent a serious economic 

crisis, Respondent had no other choice but to amend the LRE, which was performed 

without any side effect on Claimant's business. 

 

60. Customary international law as reflected principally in the ILC Articles in Chapter V 

provides a set of circumstances that preclude the wrongfulness of any act of a state not 

in conformity with its international obligations. The relevant ones are force majeure 

(Article 23)
28

 and necessity defense (Article 25).
29

  

 

61. The necessity defense for violation of international obligation in Article 25 ILC 

Articles may be raised whenever a state takes a measure which was the only means to 

safeguard an “essential interest against a grave and imminent peril”. And which did 

not “seriously impair an essential interest” of that state, other states, or the 

international community.
30

 

 

62. The ground-breaking technology is regarded as a force majeure as it is a circumstance 

beyond respondent's control. It cannot be compared with ordinary technological 

improvements, which are foreseeable, since it is innovative thing that significantly 

changed the world economy. It has substantially changed the circumstance for which 

the LRE was designed to function, empting its core meaning and making it impossible 

for Respondent to act in accordance with the energy scheme as it was. Therefore, 

                                                
27 UF. P. 22,28 
28 The Force majeure precludes the wrongfulness of an act that is not compliant to its international obligation in 

case of an irresistible force or of an unforeseen event, beyond the control of the State, making it materially 

impossible in the circumstances to perform the obligation. 
29 Titi, P. 237 
30

 Art.25(1), ILC 2001 
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Respondent should not be held accountable for the measure it had to take by virtue of 

the new scenario. 

 

63. Further, Respondent's measures are justifiable with basis on the necessity defense, as 

included in Article 25 ILC Articles. In the case at hand, the new energy schema was 

utopian for being unsustainable in practice. And it unnecessarily overloaded 

Respondent's budget, as what once was an aid became a fiscal profligacy. The 

government from 2012 faced with pressure of local media that stressed on unnecessary 

profits of the solar developers and mishandling the green subsidies scheme. On the 

other side the public officials realized that fixed feed-in tariff for 12 years not 

physically is impossible, but also imposed the immense cost to the budget of 

government.
31

 Gradually, Respondent faced with different national strikes that 

organized in order to demanding the better treatment than the public support for panels 

solar and reviewing the legislation.
32

   

 

64. In face of this hardship, Respondent was forced to adequate the energy legislation to 

the new scenario. The amendment of the legislation merely balanced the consequences 

of the new technology and the imminent economic crisis. And breach of its 

international obligations as an EU Member State.
33

 As the new fixed Feed-in tariff still 

allows Claimant to obtain an annual average return rate of at least 8%,
34

 Claimant 

suffered no hampering of its essential interests.  It would suffer, though, if Respondent 

had revoked the LRE altogether. 

 

65. Respondent's amendment measure was necessary considering that magnitude of the 

imminent economic crisis, and justifiable under the rules of customary international 

law. It was appropriate, inasmuch as the objective could be attained by other less 

restrictive means, and proportional to the aim pursued since it did not go beyond what 

was necessary to attain it. Therefore, whatever alleged harm Claimant could ever 

suffer would not substantially outweigh the harm resulting to Respondent if the 

measures were not taken.  

                                                
31 UF. P 22 
32 UF. P.23 
33 UF. P. 22,29 
34

 UF. P. 59,  para 27 
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66. Regarding the issue of ex post facto effect of the amended law, Claimant in fact refers 

to an erga omnes effect of the new enacted law, without deference to any alleged 

acquired right. In other words, it claims to have right to enjoy the 0.44 EUR/kWh 

feed-in tariff for 12 years independently of the circumstances and legislative reviews, 

based on the fact that the LRE so provides for it. 

 

67. Indeed, as a rule, statutory laws are opposable erga omnes, that is, it applies as against 

every individual. However, this effect can be avoided in case an individual has a right 

deemed as "acquired" or "vested" right, which is immutable.
35

 Acquired rights differ 

from the mere expectancies, since a right that is vested has a complete character of 

acquired.
36

 Conversely, the expectancy corresponds to a legitimate expectation that a 

right will arise from the law, but it does not have effects of acquired rights yet.
37

  

 

68. The principle of the acquired rights is interconnected to the principle of certainty, and 

both are recognized principles of the EU law.
38

 Its relevance is more evident in matters 

of inter temporal law, particularly on its interplay with retroactive rules. A priori, the 

EU Principles forbid retroactivity of laws. This effect is, however, allowed in certain 

cases, when it is necessary to achieve the purpose of the measure and where it will not 

violate legitimate expectations.
39

 Similarly, the case law has put emphasis on three 

conditions allowing the retroactive effects regarding EU legislation: there should be a 

clear intention to derogate from the non-retroactive principle, an overriding public 

interest, and respect to legitimate expectation.
40

  

 

69. The facts of the case show that due to the gravity of the circumstances and the risk of a 

major economic crisis, Respondent had public interests to amend the LRE to provide 

legislation compatible with the core intention of the LRE. That is, benefit the 

renewable energy sector to extent it was necessary.
41

 Regardless Claimant had 

acquired rights or expected legitimation, it should be noted that the amendment was 

                                                
35 Lalive, p. 150  
36 Id 
37 Raitio 2003, p. 54 
38 Id 
39 Id 
40 Raitio 2003, P. 55 
41

 Art. 2 LRE, Annex 2, p. 31 
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performed respecting the legitimate expectation Claimant should have from that law: 

the guarantee that energy producers would have annual return on investment of at least 

8%.
42

 Respondent's amendment was performed in good faith, balancing the interests at 

stake of all the parties involved by trying to ease the effects of duties of EU member 

state on its international commitment. In any moment Respondent intended to 

extirpate Claimant's rights even because it would turn Barancasia unattractive to 

foreign investments. 

 

70. Claimant has no grounds whatsoever to request the application of the same entry feed-

in tariff to all its investments for 12 years. By filing arbitration against Respondent, 

Claimant demonstrates its bad faith since the benefit of the LRE applies to the extent 

that the share of energy produced by the renewable sector reaches at least 20% 

compared with the country's gross consumption of energy.
43

 Further, the LRE 

expressly states that the calculation of the feed-in tariff should take into account a 

variety of factors,
44

 including the average annual return on investment, which was 

established to be 8%. From the moment the cost entailed a rising on this average 

return, it is reasonable that Claimant should expect that the LRE adapt to the new 

parameters.  

 

b. Applicably of Art. 11 of the BIT as alternative 

 

71. The BIT in question has been superseded by the EU law. But, even if it still was 

applicable, the Art. 11 would side Respondent since it is a ‘self-judging clause’. This 

clause states that:  

 

“Nothing  in  this  Agreement  shall  be  construed  to  prevent  either  Contracting 

 Party  from taking measures  to fulfil its  obligations  with  respect  to  the 

 maintenance  of  international  peace  or security.”                     

 

                                                
42 Procedural order No 2, para 27 
43 Art. 2 LRE 
44

 Art. 2 LRE, Annex 2, p. 31 
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72. Apart from the condition that the measure must satisfy obligations to maintain 

international peace or security, this exception clause contains no specific requirement 

to be invoked. The wording of this clause shows that it is necessary to do a subjective 

assessment to find out what "security" means. It leaves to the discretion of the state to 

decide what kind of measure is apt to fulfill the obligation. Therefore it has self-

judging nature which, in principle, runs afoul of the ordinary aim of BITs to protect 

foreign investment.  

 

73. As the tribunal in the Saluka case underlined, “‘no investor may reasonably expect that 

the circumstances prevailing at the time the investment is made remain totally 

unchanged.”
45

 

 

74. At one hand investors want protection and predictability to their investments whilst 

states seek freedom to react with discretion before what it considers to be essential 

security. Notwithstanding, the aim of this clause is to balance conflicting interests. 

 

75. The high degree of autonomy granted in essential security exception clauses exclude, 

in principle, the possibility of judicial review. The extent of this exclusion depends 

also on the interplay of other requirements to invoke the clause.
46

 Art. 11 of the BIT 

do not define “security”, leaving it to the state discretion. Notwithstanding, it is 

generally held that this type of exception clause encompasses economic crisis.
47

 

Therefore Respondent would also be able to seek resort in the BIT to justify its 

measures. 

 

76. It would appear that the only objective rule this Tribunal could rely on is the general 

principles embedded in Art. 26 of the Vienna Convention on the Law of Treaties 

(VCLT), which dictates an obligation for the parties to act in good faith. However, for 

the sake of the understanding of the approach taken, Respondent invites this Tribunal 

to apply a ‘proportionality test’ to the present case. That is, to assess whether any harm 

suffered by Claimant corresponds to the threat to Respondent's essential security. And, 

whether Respondent had a more reasonable alternative available.  

                                                
45 Saluka Investments BV v. Czech Republic, para. 305 
46 UNCTAD, p. 96 
47

 Id, p.10 
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77. This certainly reduces Respondent's regulatory discretion, but on the other hand it 

enhances legal clarity and predictability for Claimant and other foreign investors in 

general.
48

 Respondent is confident that even so, this Tribunal would conclude that the 

measure in this case was taken with the legitimate objective to protect Respondent's 

essential security interests. And that the aim pursued could not have be attained by a 

less restrictive measure in conflict or more in compliance with its international 

obligations. 

 

78. Regarding the meaning of the term “security”, although the clause does not expressly 

address this, it is generally held that this type of exception clause encompasses 

economic crisis. The dedicating 15% of Barancasia revenues to finance solar feed-in 

tariffs imposed a higher public financial allocations system and created economic 

crisis for government. 

 

 

 

PART FOUR: REMEDIES 

 

IV. COMPENSATION IS NOT DUE IN CASES IN WHICH THE STATE TAKES 

REGULTATORY MEASURES ACTING AS SOVEREIGN 

 

79. Respondent should not be ordered to rescind the LRE Art 4 neither to continue to pay 

the pre-2013 feed-in tariff, even if this Tribunal finds that Respondent has breached 

substantive treaty protections, Respondent is exempted from paying compensation. 

 

80. Respondent perceived the fixed feed-in tariff as a threat to its interests, and saw a need 

to change the terms of the LRE. The proceedings were not completely held publicly as 

it was matter of sovereign concern, but the procedure followed the rule of law.
49

 Due 

to the circumstances, Respondent had sovereign right to do so; even Respondent had 

                                                
48 The Protection Of National Security In IIIAs, UNCTAD, United Nation, 2009, P. 93 
49

 UF, p.23. Art 2. REL, Annex no 2  
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sovereign right to do so, even if there were a contract between Claimant and 

Respondent, so the amendment could imply an alteration or annulment of the contract 

by Respondent without violate the agreement.
50

  

81. Respondent submits that it has the right to regulate for the protection of legitimate 

public welfare, and in doing so it is exempted from the obligation to pay 

compensation. 
51

 

 

82. The practice shows that several tribunals have recognized the non-compensable police 

power to regulate by applying the criteria of legitimate objective the measure.
52

 In Too 

v. Greater Modesto Insurance Associates, the tribunal said about the distinction 

between indirect expropriation and non-compensable police power measure: 

 

 

“A State is not responsible for loss of property or for other economic disadvantage 

resulting from bona fide general taxation or any other action that is commonly 

accepted as within the police power of States, provided it is not discriminatory and is 

not designed to cause the alien to abandon the property to the State or to sell it at a 

distress price...”
53

  

 

83. In a similar fashion, the tribunal in Saluka v. Czech Republic case said: 

"[i]t is now established in international law that States are not liable to pay 

compensation to a foreign investor when, in the normal exercise of their regulatory 

powers, they adopt in a non-discriminatory manner bona fide regulations that are 

aimed at the general welfare."
54

 

 

84. According to the American Law Institute’s Restatement of Foreign Relations Law of 

the United States, indirect expropriation or other taking of property and valid 

governmental regulation distinguish: 

 

“... [A] state is not responsible for loss of property or other economic disadvantage 

resulting from bona fide general taxation, regulation, forfeiture for crime, or other 

                                                
50 UNCTAD, Id, p. 115 
51 IISD, P. 3 
52 CME v. Czech para. 603.  Azurix v. Argentine, para. 310.  Suez v. Argentina para. 128. 
53 Emmanuel Too v. Greater Modesto Insurance Associates and USA, p. 378 
54

 Saluka v. Czeck, para 255  
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action of the kind that is commonly accepted as within the police power of the states, if 

it is not discriminatory...” 
55

 

 

85. In this case, Respondent is not responsible for any alleged loss or other economic 

disadvantage resulting from the bona fide amendment of the LRE, since it is generally 

held as within state police power. Moreover, there is no evidence that the measure was 

discriminatory. 

86. Respondent acted within its power to regulate and therefore, even if this Tribunal finds 

that Respondent has breached substantive treaty protections, Respondent is exempted 

from paying compensation. 

 

V. COMPENSATION 

 

87. If this Tribunal finds that Respondent has breached substantial protections of the BIT 

and finds that Claimant should be compensated, the amount of such compensation 

should not correspond to a full compensation at the market value of the property, since 

the asset in question had necessarily to be devalued on behalf of public interest. 

 

a. Appropriate basis for claiming and quantifying compensation 

 

88. Claimant requested a compensation of approximately EUR$2.1 million based on its 

discounted cash flow (DCF) analysis. This result though is unfounded based on 

incorrect assumptions, such as lack of documented proof about the projections for 

future investment.
56

 

 

89. Claimant's first line of argumentation concerns alleged damage owed for non-

application of the original feed-in tariff to Alfa project. This calculation should be 

disregarded since the fixed feed-in tariff as previously referred, applied only to new 

projects. In any case, the calculation provided by claimant is not sufficiently reliable 

                                                
55 ALI Section 712, Comment g 
56

 Procedural Order No. 2, page 59 
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since Claimant was not even able to manage the cost of the overall project.
57

 Further, 

the capacity of Alfa was far lower than the expected. Thus it is doubtful that Alfa 

would become reliably profitable any soon. 

 

90. As for Beta project, the feed-in tariff had to be altered to tariff the parameter annual 

return of 8%, 
58

and in any case, it was a matter of public interest, otherwise the 

essence of the subsidy would be pointless. Assuming that the alleged damage was due, 

the calculation of the DCF had reference to a wrong index of weighted average cost of 

capital (WACC) of 8%, instead of 12%.
59

 Therefore, the actual amount would be not 

more than EUR$104,402. 

 

91. The second line of damages addresses the inland investment for the 12 new projects, 

which according to Claimant underwent significant devaluation. Two alternatives are 

presented: the first for the cost of land and equipment, the second for loss of profits in 

incomplete project. The first calculation is ill-founded since, although the installations 

can hardly be used in older projects, they may be sold to be applied in similar 

projects.
60

 Claimant's second alternative is calculated as if the projects were completed 

running, therefore the numbers may be overly ambitious and unreliable. Further, the 

land plot can be sold with profit.
61

 Here once again the mistaken WACC at the rate of 

8% was corrected and resulted in a sum of no more than EUR$1,238,697. 

 

92. The last claim regards future investments, which calculation is based on Claimant's 

will to increase the investment in Barancasia. This is however undocumented, 

therefore unreliable and unfounded.
62

 As a matter of principle, Claimant should 

furnish evidence to what it alleges; otherwise it is not reasonable to order Respondent 

to pay compensation based on vague arguments. Moreover, Art. 36 of ILC states that 

loss of profit are included only insofar it is established, otherwise it is purely 

speculative. 

 

                                                
57 Annex to Kovic report, on tab 4 
58 Art. 2, para 5, 7 and, 13. REL, annex 3  
59 Annex to Kovic report, on tab 4 
60 Procedural order 2, para 30 
61 Id, para 29 
62

 Id, para 28 
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93. Respondent invites this Tribunal to depart from criteria of injurious effect and apply 

factors that take into consideration the public interests of Respondent. In this case, 

Claimant is not entitled to full compensation at the market value of the property due to 

the public interest involved. In other words, Respondent had to necessarily take a 

measure that allegedly harmed Claimant, but since it was not a willful act, for the 

compensation to be fair, this Tribunal should decide that the amount should be 

balanced so both state and investor are not dispelled. 

 

94. Respondent invites this Tribunal to depart from criteria of injurious effect and apply 

factors that take into consideration the public interests of Respondent. In this case, 

Claimant is not entitled to full compensation at the market value of the property due to 

the public interest involved. In other words, Respondent had to necessarily take a 

measure that allegedly harmed Claimant, but since it was not a willful act, for the 

compensation to be fair, this Tribunal should decide that the amount should be 

balanced so both state and investor are not dispelled. 

 

95. Should this Tribunal reject this approach, Respondents submits that Claimant's 

calculation should be rejected, at least in part, as it is based on insufficient historical 

data. Instead the damage should be calculated based only on the actual expenses 

incurred throughout the existence of the investment and proved loss of profits, with 

the compensation totaling not more than EUR$1,343,099. Any interest added should 

be calculated from the date of the award until the date of payment. 
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REQUEST FOR RELIEF  

Barnacasia respectfully requests the Tribunal to: 

(1) Find that it has no jurisdiction and/or that the claims asserted by the Claimant are not 

admissible. 

(2) In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find 

that Barancasia has not violated the protections of the BIT. 

(3) In the event that the Tribunal does not grant Barancasia’s first or second prayer for 

relief, deny Claimant’s request for specific performance. 

(4) In the event that the Tribunal does not grant Barancasia’s first or second prayer for 

relief, find that Claimant’s calculations for damages are ill-supported and based on 

false and incorrect legal and factual assumptions.  

(5) Find that Barancasia is entitled to restitution by Claimant of all costs related to these 

proceedings. 


