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STATEMENT OF FACTS 

1. The Republic of Barancasia (“Barancasia” or “Respondent”) is a sovereign State 

located in the European continent and a member of the European Union (EU) 

since 2004
1
. Following accession to the EU, Respondent’s Government reviewed 

its Intra-European Union bilateral investment treaties (“BITs”) and formally 

decided to terminate them, as they had become obsolete
2
. 

2. Among those Intra-EU BITs, was the Agreement for the Promotion and 

Reciprocal Protection of Investments (“BIT”) signed with the Federal Republic of 

Cogitatia (“Cogitatia”) in 1998
3
. In 2007, this BIT was the subject of a 

notification of termination sent by Respondent to the Cogitatian Government
4
, to 

which no objections were presented
5
.  

3. Vasiuki LLC (“Claimant”) is a Cogitatian company whose operation focuses in 

the operation of wind farms and in providing and executing “turnkey” engineering 

projects to renewable energy producers
6
. In May 2009, Claimant acquired land 

plots in Barancasia for the launch of an experimental solar project, Alfa
7
. By the 

time project Alfa became operational, in January 2010, several installation 

setbacks had occurred, and its operation proved a source of loss to newcomer in 

the photovoltaic sector Claimant
8
. 

4. In line with its efforts to promote renewable energy production and to meet EU 

energy targets, Respondent adopted in May 2010 a Law on Renewable Energy 

(“LRE”), which, inter alia, sought to foster the development of innovative 

technologies in the energy sector and to promote sustainable development of the 

use of renewable energy sources
9
. One measure adopted by means of the LRE was 

the creation of a feed-in tariff to incentivize the creation of new renewable energy 

projects, through the subsidizing of their production. The tariff was calculated so 

that the average annual return on investment for such projects would be 8%
10

. 

                                                 
1
 SUF, ¶ 5. 

2
 Ibid, ¶ 6. 

3
 Ibid, ¶ 1. 

4
 Ibid, ¶ 9. 

5
  

6
 Ibid, ¶ 4. 

7
 Ibid, ¶ 12. 

8
 Ibid, ¶ 13. 

9
 Ibid, ¶ 14. 

10
 Ibid, ¶ 16, 21. 
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5. A €0.44/kWh tariff was announced in July 2010, and Claimant’s second solar 

project, Beta, was licensed for operating with it. As it preceded the LRE, project 

Alfa did not qualify for a license. 

6. In 2011, costs of development for photovoltaic project were substantially reduced 

with the introduction of a new technology. As a result, Respondent received an 

overwhelming amount of applications for photovoltaic power plant licenses of 

investors attempting to make profits of the renewable energy support scheme, 

which had become unsustainable on that specific moment. Due to the large 

amount of applications, connecting every new project to the national electricity 

grid would be physically impossible and allowing every producer to benefit from 

the €0.44/kWh feed-in tariff would require a larger share of state revenues than 

that allocated to the educational system. 

7. Following a set of hearings with the participation of representatives of the 

renewable energy sector, Responded amended its LRE in January 2013, providing 

for the possibility of annual adjustment of the feed-in tariff. 

8. Taking account of the new costs of development for photovoltaic projects and of 

the 8% average profitability goal, Respondent calculated and announced the new 

€0.15/kWh tariff, applicable from the beginning of that year. 

PROCEDURAL HISTORY 

9. On 20 April 2014, Claimant notified Respondent’s Ministry of Foreign Affairs of 

its intention to pursue legal remedies under the terminated BIT for violations of its 

Art. 2.2. As negotiations were impossible, Claimant initiated the present arbitral 

proceedings on 2 November 2014.  

10. Respondent answered Claimant’s request on 21 November 2014 and the tribunal 

was duly constituted in 28 December 2014. 

11. A Statement of Claim was presented on 19 September 2015. 
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ARGUMENT 

PART ONE: JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE CLAIMS 

BECAUSE THE BIT WAS IMPLIEDLY TERMINATED WHEN COGITATIA 

AND BARANCASIA ACCEEDED TO THE EU IN 2004 

1. The Tribunal’s jurisdiction is conditioned upon the existence of an agreement 

whereby the parties agree to submit the dispute to arbitration. In investment 

arbitration an agreement is formed after the investor accepts an offer made by a 

state in, for example, a bilateral investment treaty. 

2. In the case at hand, Claimant relies on the offer of arbitration contained in Art. 8 

of the Cogitaia-Barancasia BIT as the foundation of its Request for Arbitration. 

However, Respondent must challenge the jurisdiction of the Arbitral Tribunal 

because, by the time Claimant decided to initiate the present proceedings, there 

was no longer a valid arbitration offer to be accepted. As will be demonstrated in 

the arguments to follow, the BIT was superseded by the law of European Union 

(“EU”) when Cogitatia and Barancasia joined the European Union on 1 May 

2004
11

. 

3. Under Community law, a treaty concluded before a Member State acceded to the 

EU is inapplicable if it’s incompatible with EU law, in accordance with art. 4(3) 

TEU. In a similar manner, under international law, a treaty is superseded by a 

later treaty on the same subject matter if the treaties are wholly incompatible or 

if it can be established that the parties intended the matter to be governed by the 

later treaty.
12

 

4. In the present case, the conditions for supersession of EU law over the BIT were 

met. Firstly, Respondent will make evident that the free movement of capital 

and establishment rules of the EU legal order cover the same area of law as the 

substantive provisions of intra-EU investment agreements [A]; moreover, it will 

be shown that the BIT is incompatible with EU as compliance with one of them 

can be considered as a violation of the other [B].  

5. Although that would be sufficient for the BIT to be considered impliedly 

terminated, Respondent will nonetheless that it validly denounced the BIT [C] 

                                                 
11

 SoUF, para. 5, p. 20. 
12

 Art. 59 VCLT 
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A. THE FREE MOVEMENT OF CAPITAL AND ESTABLISHMENT RULES OF THE EU 

LEGAL ORDER COVER THE SAME AREA OF LAW AS THE SUBSTANTIVE 

PROVISIONS OF INTRA-EU INVESTMENT AGREEMENTS 

6. The question of whether EU law covers matters also regulated by BITs, i.e. 

foreign direct investments, is matter of theory, one at which has been thoroughly 

discussed in academic writings and arbitration proceedings. A brief glance at the 

provisions of intra-EU BITs indicates that they cover issues that fall squarely 

within the scope of EU law, albeit in a different context
13

.  

7. Although there is no distinct chapter on investment in the TFEU, two main fields 

of EU law are relevant to investment activities within the EU: movements of 

capital and establishment
14

.  

8. The EC Treaty provides for a complete mobility of capital or investment within 

the EU by prohibiting restrictions to either the admission or the transfer of the 

investment. the free movement of capital, the freedom to provide services and the 

freedom of establishment, which are part of the foundations of the internal market, 

aim to create a liberal regime for foreign investments among EU Member States. 

Therefore, it becomes obvious that the substantive provisions contained in 

investment agreements, which grant specific standards of treatment to foreign 

investors at the post-establishment phase, allow for the free transfer of assets, 

which is also broadly the same area of law as the free movement rules of the 

EU
15

. 

9. Accordingly, BITs and the EU investment regime address the same subject 

matter, namely the faculty for a national of a contracting party to invest assets in 

the territory of another contracting party and to freely dispose of revenues 

deriving from the operation of such assets or investments.  

10. Similar overlaps, arise between investment protections provisions of the BIT and 

of EU law
16

. For example, EU law provides to some extent rules concerning 

limitations of property rights
17

. Irrespective of whether the rights and protections 

of EU law offer wider or narrower protections than those provided in intra-EU 

                                                 
13

 Dimopoulos, p. 64 
14

 Mola, p. 2 
15

 Dimopoulos, p. 65 and Mola p. 2 
16

 Dimopoulos, p. 65 
17

 The court of justice has acknowledged the existence of principles of community law that safeguard 

property rights and establish conditions under which this rights can be limited. See J. Nold, Kohlen- und 

Baustoffgroßhandlung v Commission of the European Communities. 1974 and Bosphorus Hava Yollari 

Turizm ve Ticaret AS v Minister for Transport, Energy and Communications and others 1996 
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BITs, the essence is that the provisions of BITs apply in the same situations 

covered by EU law
18

. 

11. Professor Dimopoulos pointed out that the tribunals in the Eureko and Eastern 

Sugar cases, which did not recognize that BITs apply in situations also covered by 

EU law, erred in not taking into account the entire range of the fundamental 

freedoms as well as the range of property protection in community law
19

. 

12. Additionally, with the conclusion of TFEU in 2007, foreign direct investments is 

officially a matter of EU common commercial policy and, therefore, its regulation 

falls within the exclusive competence of the EU. 

13.  In sum, the intra-EU investment regime grants both liberalization and adequate 

protection to investors and, therefore, have the same scope as intra-EU BITs. 

B. THE BIT AND THE EU LEGAL ORDER ARE INCOMPATIBLE AS COMPLIANCE 

WITH ONE OF THEM CAN BE CONSIDERED AS A VIOLATION OF THE OTHER  

14. The double coverage of EU law and intra-EU BITs of the establishment, operation 

and protection of EU investments leads to unavoidable legal complexities and 

conflicts
20

. Often a Member State applying one set of rules – BIT or EU law - 

may be considered to be breaching its obligation under the other legal regime
21

.  

15. Intra-EU BITs often contain provisions on indirect expropriation and investor-

state arbitration which conflict with EU principles, such as a Member State’s 

obligation to provide equal treatment of all EU nationals
22

. Under both Article 56 

EC and, as subsidiary, Article 12 EC, preferential treatment not only of own 

nationals but also of nationals of other Member States or third countries 

constitutes forbidden discrimination of other EU nationals
23

.  

16. Furthermore, procedural provision such as guarantee to investor-sate arbitration 

cannot be extended to all other EU nationals in a Most Favorable Nation 

approach. In a recently decided case, Telenor Mobile Communications, the 

Tribunal rejected the relevance of the MFN clause for procedural issues, noting 

that "In these circumstances, to invoke the MFN clause to embrace the method of 

                                                 
18

 Dimopoulos, p. 65 and note 6 
19

 Dimopoulos, p. 65 and note 6 
20

 Dimopoulos, p. 66 
21

 Dimopoulos, p. 66 
22

 Dimopoulos, p. 66 
23

 Eilmansberger 2009, p. 402 
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dispute resolution is to subvert the intention of the parties to the basic treaty, who 

have made it clear that this is not what they wish"
24

. 

17. Moreover, in specific cases, is when the application or implementation of EU 

Regulation can be considered a breach of its intra-EU BITs obligation
25

. For 

example, when acceding to the EU, Member States automatically become part of 

the Stability and Growth Pact (SGP), which is based in is Articles 121 and 126 of 

and Protocol 12 of the TFEU. Fiscal discipline is ensured by the SGP by requiring 

each Member State, to implement a fiscal policy aiming for the country to stay 

within the limits on government deficit and debt.  

18. In the present case, Respondent amended the LRE because it could not maintain 

the existing renewable energy support system and the guaranteed feed-in tariffs, 

without borrowing amounts that would require it to exceed its EU-mandated 

borrowing limits for the relevant years
26

. 

19. However, Claimant wants the Tribunal to rule that:  

(1) actions taken in order to comply with EU law violated the BIT; and 

(2) the BIT and the EU legal order are compatible.  

20. These two rulings are patently contradictory and Claimant cannot have it both 

ways.  

21. Even more important is the fact that EC law prevails over BITs concluded 

between Member States. This primacy principle implies that EU law takes 

precedence over provisions of BITs relating to admission, transfer and treatment 

of investments, with the ultimate consequence that the BIT is no longer applicable 

since the accession to the EU on 1 May 2004.  

22. The situation at hand also meets the requirements of Article 59 of the Vienna 

Convention on the Law of Treaties according to which a treaty shall be considered 

terminated if the parties to the treaty conclude a later treaty relating to the same 

subject-matter and certain further conditions are fulfilled.  

23. If not as a general rule, at least in the present case, the BIT and the EU law are not 

capable of being concurrently applied. 

C. NONETHELESS, RESPONDENT VALIDLY DENOUNCED THE BIT 

                                                 
24

 Telenor Mobile Communications, para. 95.  
25

 Dimopoulos, p. 66-67 
26

 SoUF, para. 30, p.23 
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24. Due to several incompatibilities between BITs and EU law, the EU Commission, 

for one, has long advocated that EU Member States should terminate all of their 

intra-EU BITs. More recently, the EU Commission has initiated infringement 

proceedings against five Member States who have not done so
27

. 

25. Respondent shares the EU Commission’s view and adopted, back in 2006, 

Resolution No. 1800 targeted at the termination of all of its intra-EU BITs
28

. In 

compliance with that decision, Respondent notified Cogitatia, on 29 June 2007, of 

the termination of the Cogitatia-Barancasia BIT
29

.  

26. Cogitatia received the notification on July 10, 2007
30

, but raised no objection as to 

the termination of the BIT. Pursuant to Art. 65 VCLT, the failure of a party to 

object to a notification of termination within three months from its receipt entails 

the other party to proceed with the termination of the treaty, by communicating 

the instrument declaring the termination
31

 . 

27. Applying this provision to the present case, it follows that the procedure followed 

by Respondent for the termination of the BIT was in accordance with international 

law. The notification sent by Respondent specified its intention to terminate the 

BIT and referenced Resolution No. 1800, which declared all of Respondent’s 

intra-EU BITs terminated. 

PART TWO: MERITS 

II. RESPONDENT TREATED CLAIMANT FAIRLY AND EQUITABLY 

28. On the substance, the discussion in these proceedings can be boiled down to two 

factors: Respondent’s legitimate exercise of its regulatory prerogatives versus the 

frustration of Claimant’s assumptions in respect of its investments in Barancasia. 

29. The enactment of the LRE took place in a context where Respondent, a few years 

past admission to the EU, made it a priority to meet communitarian energy and 

climate goals, seeking thus to foster the development of renewable energy 

initiatives in its territory. 

30. At the time, it seemed reasonable to establish that the incentives introduced by the 

government should last until at least 20% of the energy consumed in Barancasia 

                                                 
27

 European Comission 2015 
28

 SoUF, para. 6, p. 20 
29

 SoUF, para. 9, p. 21 
30

 Annex 7.2, p. 40 
31

 Art. 67 VCLT 
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came from renewable sources, as per Art. 2 of the LRE. A subvention scheme 

came into place in the shape of a feed-in tariff calculated in consideration of 

several market-influenced variables and made available to renewable energy 

projects upon specific licensing. 

31. The implementation of the tariff went smoothly and all applicants that met 

Respondent’s requisites received licenses allowing them to benefit from it. 

32. However, power generation – especially renewable energy, which is particularly 

prone to innovation – makes for a notoriously volatile market. In 2011, 

circumstances influencing the calculation of the specific feed-in tariff for the 

photovoltaic sector changed dramatically with the development of a new 

technology that reduced significantly the costs of solar energy production. An 

overwhelming rise in the number of applications for LRE licenses from initiatives 

in that sector followed. 

33. Noting the heavily increased profitability enjoyed by solar energy producers and 

faced with the need to allocate a larger part of its earnings to other sectors of great 

public interest, such as education, Respondent, making regular use of its 

legislative powers, amended the LRE, allowing for annual revisions of the feed-in 

tariff. Consequently, a new tariff, more appropriate to the current settings, was 

announced. 

34. Parallel to these events, Claimant had invested in the development of its first 

photovoltaic power plant in Barancasia and, after adoption of the LRE, began 

work on several more. Mistakenly assuming that projects whose existence 

preceded the LRE’s would qualify for licenses and that Respondent’s legal 

framework would remain frozen despite any and all changes in circumstances, it 

made projections for its earnings in Barancasia’s solar energy sector that, 

evidently, did not materialize. 

35. Frustrated, Claimant initiated the present proceedings to seek compensation for 

measures Respondent adopted well within the limits of its regulatory discretion. 

To this end, it alleges Respondent breached the fair and equitable treatment 

(“FET”) clause in the formerly existing BIT by disregarding purportedly 

legitimate expectations. Claimant’s argument stands on two legs: it contends the 

denial of a license for project Alfa to operate with the €0.44/kWh tariff was 

arbitrary and that the changes in Respondent’s renewable energy regulations 

harmed its solar energy undertakings. 
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36. The FET standard was provided for in Article 2(2) of the BIT, expressed in the 

following terms: 

Investments of investors of either Contracting Party shall at all times be 

accorded fair equitable treatment and shall enjoy full protection and security in 

the territory of the other Contracting Party.  

37. Evidently, Claimant gave the FET a much broader sense than that attributed to the 

standard by scholars and tribunal practice. 

38. Indeed, the FET is broad in meaning, and a range of different approaches appears 

when clauses that mention it come into consideration, their content identified with 

different principles and safeguards at each turn. Some of the notions most 

frequently linked with the FET are those of transparency, stability, legitimate 

expectations, compliance with contractual obligations, procedural propriety and 

due process, action in good faith, and freedom from coercion and harassment
32

. 

Assessing its role in each case requires observation of specific factual 

circumstances
33

. 

39. Nevertheless, whichever the interpretation of the FET may be, it is imperative to 

take notice of the balance between interests of investors and States
34

. The 

consideration of the legitimacy of one’s expectations, for instance, calls for 

combination of both these perspectives
35

. As UNCTAD put it, ‘looking at the 

issues at hand from the perspective of the investor only, runs the risk that the true 

purpose of the FET provision in IIAs will be lost under the weight of investor 

concerns alone’
36

. Accordingly, in weighing State regulatory interest against the 

FET, tribunals usually search for an objective basis for the administrative decision 

in question and evaluate whether the impact on the investor is disproportionate
37

. 

40. The tribunal in Saluka, for one, ruled that a State’s legitimate right to regulate 

domestic matters in the public interest has to be considered alongside investors’ 

expectations when the FET is concerned
38

. 

41. Upon these premises, Respondent shall prove that neither the amendment of 

Article 4 of the LRE [A] nor the refusal of the license Claimant requested for 

                                                 
32

 Dolzer, p. 133. 
33

 Bronfman, p. 621. 
34

 Newcombe, p. 267. 
35

 Saluka Partial Award, ¶ 304. 
36

 UNCTAD I, p. 9. 
37

 McLachlan, p. 244.  
38
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project Alfa [B] violated the FET clause in Article 2(2) of the BIT. Respondent 

submits that the regulation of Barancasia’s photovoltaic sector, including its 

alterations and the policy for licensing, was conducted responsibly and 

transparently, and investors’ expectations were not frustrated. 

A. THE AMENDMENT OF ARTICLE 4 OF THE LRE DOES NOT CONSTITUTE A 

BREACH OF THE FET 

42. The flourishing of the renewable energy sector in recent years
39

, in stimulating 

competition among producers and in motivating hardware manufacturers to 

improve their capacity, has led to overall dramatic decrease in hardware costs. 

The ensuing increased attractiveness of investment in renewable energy sources 

burdened governmental subsidy schemes that were in place across Europe, calling 

into question the sustainability of financial support to renewable energy projects
40

. 

In many cases, the subvention offered by States was substantially reduced
41

.  

43. It follows that the renewable energy industry is extremely sensitive to innovation, 

and that the blossoming of investments in renewable power plants is accompanied 

by a growth in the risk of developing and operating such facilities. 

44. Indeed, in a survey conducted by The Economist Intelligence Unit, 76% of 

respondents associated investment in renewable energy sources with financial risk 

and 62% of them signaled the political and regulatory risk in the sector
42

 – 

meaning the risk of alteration in States’ renewable energy regulation framework. 

45. Therefore, when venturing into a country’s renewable energy sector, investors 

should be cautious of the risks involved, including the possibility of change in 

regulation to adapt to altered economic circumstances, technological advances 

which may change investment scenarios, instabilities as to supply and demand 

among other inherent risks. 

46. In the present case, Claimant’s mistake was precisely to overlook such risks, 

possibly because of its lack of experience in the solar energy market. It therefore 

invokes the FET standard as a basis for holding Respondent accountable for the 

alleged breach of Claimant’s purportedly legitimate expectations, hence calling 

                                                 
39

 A total of US$270.2 billion was invested globally in renewable powers and fuels in 2014, a figure 
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40
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into question what can be considered to amount to a violation of legitimate 

expectations. 

47. In an emblematic award, the Thunderbird Gaming tribunal laid down some 

criteria to this end. In its understanding,   

(1) if the host State’s conduct creates reasonable and justifiable expectations,  

(2) on which the investor relies to act, 

(3) but the State fails to honor the expectancy it raised and, consequently,  

(4) inflicts damage on the investor, 

a breach of legitimate expectations has occurred
43

. 

48. While Claimant may contend it took several decisions relying upon expectations 

that arose from Respondent’s legal framework, and that Respondent disregarded 

its expectancy, no point may be made in favor of the reasonability and 

justification of such expectations [i], nor can it be said Claimant was 

disproportionally impacted by the amendment of the LRE [ii]. 

 Claimant’s expectations were not legitimate i.

49. In assessing the legitimacy of investor expectations, attention is due to the 

aforesaid balance that must exist between the interests of investors and the right to 

regulate domestic matters held by host States, as well as to the risks inherent to 

investments, particularly in the renewable energy sector. As famously stressed by 

the PCIJ in the Oscar Chinn case, ‘[f]avourable business conditions and goodwill 

are transient circumstances, subject to inevitable changes’
44

. 

50. It bears pointing out that mention to the FET in an investment treaty cannot be 

taken for a stabilization clause that stifles governmental space for regulation 

completely. While it is true that FET clauses limit the host State’s discretion in 

order to attract foreign investment and to make it viable in practice, an appropriate 

degree of freedom must be maintained
45

. As a result, it is unreasonable to 

understand the stability of the legal framework commonly associated with the idea 

of legitimate expectations
46

 in absolute terms. 
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46
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51. Additionally, doctrine and tribunal practice alike
47

 indicate that, in the absence of 

specific representations of the host State toward an investor or of a stabilization 

clause, expectations toward the preservation of the legal framework are not 

legitimate and upsetting them does not give rise to compensation. In the words of 

the TECO v. Guatemala tribunal
48

: 

In absence of a stabilization clause, it is perfectly acceptable that the State 

amends the relevant laws and regulations as appropriate. It is only if a change 

to the regulatory framework is made in bad faith or with the intent to deprive the 

investor of the benefits of its investment that it could entail the State’s 

international responsibility. 

52. In the case at hand, Claimant’s allegedly legitimate expectations in respect of the 

feed-in tariff can be translated as the expectancy that a governmental subsidy rate 

would remain unaltered for a twelve-year period, despite a drastic change of 

circumstances. Such an assumption is absurd for several reasons, the first of them 

being an incompatibility with the very concept of “subsidy”. 

53. While scholars are hard-pressed to find a precise definition, as they can appear in 

vastly diverse configurations, it is generally understood that subsidies involve 

government performance that benefits a private party
49

. The feed-in tariff in 

question is a rather straightforward example, fitting even the explanation given to 

the term by the Oxford Online Dictionary: ‘A sum of money granted by the state 

or a public body to help an industry or business keep the price of a commodity or 

service low’
50

. In any case, subsidies affect State funds in one way or another and, 

accordingly, must aim to promote public interest. When, instead, they come in 

conflict with it, such as in the present case, reviewing the subvention scheme 

proves necessary. 

54. Another proof of the unreasonableness of Claimant’s assumption stems from the 

text of the RSPS, which provides, in its Article 2, the factors accounted for in the 

calculation of the feed-in tariff. 

55. As previously mentioned, aside from the more specific factors 8 through 13, they 

are mostly variables determined by the influence of market conditions and the 

                                                 
47
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state of technology: whereas factor 2 is shaped by demand, factors 1, 3, 4, 5 and 7 

are directly linked to the technology employed in the development and operation 

of power plants. It follows a fortiori that the introduction of a new, significantly 

cheaper technology should entail a recalculation of the tariff. 

56. On yet another note, there is no element comparable to a specific commitment 

held between Respondent and Claimant. While Claimant could argue the licenses 

issued for thirteen of its solar projects would amount to such a promise, 

Respondent has issued over 6000 licenses of the same sort to countless renewable 

energy producers
51

. It would be unrealistic to interpret each of these permits as a 

specific representation, as their elaboration does not take account of the 

particularities of each photovoltaic project and as they, most likely, have 

standardized content. 

57. Moreover, the amendment to the LRE certainly did not intend to deprive Claimant 

of the benefits of its investment. Respondent had no such arbitrary or 

discriminatory motivation, but rather was led to change its law by a combination 

of external factors.  

58. Had Respondent kept the feed-in tariff announced in 2010 unaltered for all new 

applicants to licenses, an unacceptable 15% of State revenues would have to be 

allocated to finance solar-energy subsidies, a share larger than that destined to the 

country’s educational system
52

. What is more, Respondent could not support such 

expenditure without taking loans that would exceed its EU-mandated borrowing 

limits
53

. 

59. The tipping point for Respondent’s decision to alter the LRE came in June 2012, 

with the outbreak of educational strikes accompanied by the deterioration of 

public opinion in respect of the public expenses with solar energy subsidies
54

. 

60. Let it be recalled that action objectively founded on public interest may indicate a 

host State’s decision contrary to investor interests does not breach the FET 

standard. 

61. The tribunal in Genin, for instance, ruled that the revocation of the claimant’s 

banking license by the Bank of Estonia did not violate any protections, as political 

and economic circumstances prevailing in Estonia at the time justified heightened 
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scrutiny of the banking sector
55

. Similarly, circumstances in Barancasia at the 

time of the amendment to the LRE unquestionably called for the revision of the 

renewable energy policy in place. 

62. In summary, the facts of the case do not validate the assumptions in respect of the 

stability of the LRE Claimant relied on as legitimate expectations, but rather lead 

to the understanding that Respondent was regularly exercising its regulatory 

prerogatives in amending it, having made no representations that guaranteed 

otherwise. 

 The amendment of the LRE did not have a disproportionate impact on ii.

Claimant 

63. Expanding on the issue of what may justify a host State’s regulatory measures 

opposite to a FET clause, Professors McLachlan, Shore and Weiniger state the 

following
56

: 

If the State had an objective basis for its decision, that will strongly indicate that 

it did not breach the standard, especially if it cannot be said that the decision 

had a disproportionate impact on the particular foreign investor [emphasis 

added]. 

64. The present dispute revolves around a feed-in tariff that, as Claimant is aware, is 

calculated upon the premise that the average annual return on investment for 

licensed renewable projects should be 8%
57

. 

65. Accordingly, when Claimant decided to increase its investments in Barancasia 

with the development of twelve solar projects in addition to Alfa and Beta, the 

only expectation it could reasonably hold was to benefit from that average annual 

return rate. 

66. Despite its economic and political difficulties, Respondent was cautious of the 

treatment it delivered its investors. When revision of the €0.44/kWh tariff proved 

necessary, it made a point to guarantee renewable energy producers would benefit 

from the same return rate on their investments. Incidentally, Respondent even 

consulted representatives of the renewable energy industry and concerned 
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stockholders when planning the amendment to the LRE
58

, although no legal 

provisions bound the parliamentary commission to do so
59

. 

67. What allowed for the feed-in tariff to be set at €0.15/kWh in early 2013 was also 

the main factor for the overload of Respondent’s renewable energy support 

scheme: the advent, in 2011, of a groundbreaking technology, which reduced 

substantially costs of manufacturing and installing solar panels
60

. Claimant 

employed that technology for the development of its twelve latest projects
61

 and 

the 8% return rate, indeed, was preserved
62

. 

68. Therefore, in practical terms, the impact of the amendment of the LRE and of the 

subsequent revision of the feed-in tariff on Claimant was not nearly as significant 

as it contends and is not sufficient to entail consideration that Respondent’s 

measures were unfair.  

B. THE DENIAL OF THE LICENSE FOR PROJECT ALFA WAS LAWFUL 

69. As one scholar affirms, ‘[t]he absence of arbitrary action lies at the heart of fair 

treatment’
63

. In light of that assertion, and considering Claimant’s contention that 

the denial of a license for project Alfa violated the FET standard on the counts of 

arbitrariness and disregard of legitimate expectations, the meaning of “arbitrary 

action” comes into question.  

70. Because treaties do not usually contain a definition of the term, tribunals often 

turn to literal interpretation in order to give it application. The Ronald S. Lauder v. 

The Czech Republic tribunal, for instance, stated that an arbitrary action is that 

‘founded on prejudice or preference rather than on reason or fact’
64

. Similarly, 

the tribunal in Azurix found that the ordinary meaning of “arbitrary” ‘emphasizes 

the element of willful disregard of the law’
65

. 

71. The facts of the present case leave no doubt that Respondent’s actions were, on 

the contrary, reasoned and impartial. Additionally, there is also no room to 

consider that Claimant had any legitimate expectations that could be impacted by 

the denial of the license sought for project Alfa. 

                                                 
58

 Ibid, ¶ 34. 
59

 PO3, cl. 5. 
60

 SUF, ¶ 25. 
61

 Ibid, ¶ 27. 
62

 PO2, cl. 27. 
63

 Diehl, p. 170.  
64

 Ronald S. Lauder v. The Czech Republic Final Award, ¶ 221. 
65

 Azurix Award, ¶ 392. 



Statement of Defense – Team Padilla 

16 
 

72. One important reason leads to these conclusions: although not all criteria applied 

in the issuance of licenses for renewable energy projects were expressed in the 

relevant regulations, consideration of Respondent’s consistent practice, combined 

with interpretation of such legal texts, allowed investors to know whether a 

license would or not be granted. 

73. Article 3 of the LRE reads as follows: 

The development of renewable energy sources, including photovoltaic power 

plants, shall be encouraged by fixing general feed-in tariffs to be provided for 

the purchase of energy from licensed renewable energy producers. 

74. Article 1 of the RSPS, in turn, states: 

The feed-in tariffs for photovoltaic power plants whose installed capacity does 

not exceed 30 kW are calculated and announced publicly by the national 

regulator: the Barancasia Energy Authority. 

75. While the latter of these two articles established one clear condition for licensing 

of projects – that capacity should not surpass 30 kW – the former merely indicates 

the purpose of the feed-in tariffs: to encourage the development of renewable 

sources. This alone might not describe any requisite for qualification to a license, 

but Respondent submits that article means to indicate that Barancasia’s objective 

in creating the tariff was to incentivize the creation of new photovoltaic energy 

plants, not to subsidize the production of those already installed. 

76. By coupling the interpretation of this provision with the fact that no power 

facilities that existed before May 2010 were ever granted LRE licenses
66

, it 

becomes clear that Claimant’s assumption that project Alfa would be allowed to 

benefit from the feed-in tariff is groundless. In fact, the refusal of all application 

for pre-existing projects further proves that Respondent’s decision in respect of 

project Alfa was not arbitrary nor discriminatory, but based on an objective 

standard. 

77. Furthermore, the fact alone that the development of project Alfa (from May 2009 

to January 2010)
67

 preceded the adoption of the LRE (May 2010)
68

 suffices to 

fend any allegation of legitimate expectations in connection with the claim 

concerning the denial of the license. 
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78. The expectancy of achieving a given outcome affects the decision to invest. While 

there is an undeniable influence of the content of the host State’s legal framework 

on an investor’s expectations, the conditions capable of providing foundation for 

an investor to legitimately expect any result are those in place at the time of the 

investment, not in any later occasion. In this regard, the LG&E Energy Corp. v. 

Argentina tribunal, when addressing the characteristics of legitimate expectations, 

held that ‘they are based on the conditions offered by the host State at the time of 

the investment’
69

. 

79. Evidently, Claimant could not reasonably expect that the €0.44/kWh feed-in tariff 

would apply to project Alfa, as such tariff was not even provided for in 

Barancasian law by the time Alfa came into existence. Accordingly, Respondent 

cannot be held liable because Alfa did not benefit from that rate. 

80. Finally, it bears remarking that nothing in the wording of the LRE or of the RSPS 

bound Respondent to grant any investor a license for benefiting from the feed-in 

tariff. While these legal texts do indicate developing solar power plants with 

capacity of 30 kW were apt for licensing, nowhere do they give investors any 

guarantees of the issuance of licenses for such projects. As a deduction, investors 

were not to develop any expectation in respect of LRE licenses, since, once more, 

Respondent made no representations in that regard. It follows logically that the 

decision of whether or not to allow a given project a license was left to 

Respondent’s discretion. That said, let it be highlighted that Respondent exercised 

its prerogative quite generously, rejecting licenses only to those projects that, in 

fact, did not meet its chosen criteria. 

 

81. Following these considerations, the Tribunal is respectfully asked to rule that 

Respondent did not violate the fair and equitable treatment standard on any 

account. 

III. ALTERNATIVELY, RESPONDENT’S ACTIONS ARE EXEMPTED ON THE 

BASIS OF NECESSITY 

82. The measures adopted by Respondent in relation to its photovoltaic sector, more 

precisely a) the refusal to issue a new license for Claimant’s Alfa Project under 

the established fixed feed-in tariff; b) the amendment to article 4 of the LRE and 
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c) the recalculation of the fixed feed-in tariff by the BEA, have not violated the 

BIT. 

83. In fact, such actions are perfectly justified on the basis of Respondent’s necessity 

to fulfil its economic and renewable energy objectives, as well as to comply with 

its EU obligations, but also to safeguard the essential interests at risk, i.e. the 

security and sustainability of its energy production system, the consistency of its 

state budget and, consequently, the protection of the environment.  

84. When endeavoring to attain said internal and international objectives, 

Respondent’s course of action was subject to external circumstances which excuse 

it from state responsibility in the present case. 

85. Given the political and economic conjecture, and even though Respondent has 

regulated its renewable energy sector responsibly and fairly, and in compliance 

with its international obligations, in particular the laws of the European Union
70

, 

there were no alternative ways to protect the interests of its own people, as well as 

the international community. 

86. Under no circumstances can Respondent’s mentioned course of action be 

considered to entail state responsibility, both for lack of the required conditions 

and for the verification of a state of necessity. 

87. Respondent will support its assertion by addressing the issue of state 

responsibility, particularly by demonstrating the existence of circumstances 

precluding the wrongfulness of its conduct [A]. To that end, Respondent will 

prove that its actions were absolutely necessary for the compliance with its 

economic and renewable energy objectives (i) and, in a broader context, with its 

EU obligations (ii). Then, Respondent will demonstrate that the requisites for the 

necessity plea are present/verified [B]. 

A. RESPONDENT IS NOT LIABLE. ITS ACTIONS ARE EXEMPTED. 

88. A key aspect of public international law which is crucially important in the 

domain of investment arbitration is the law of responsibility. Additionally, the 

rules pertaining to such realm of public international law are generally considered 

to be incorporated by customary international law
71

. That is why the matter is, to a 

great extent, reflected in the Articles on Responsibility of States for 
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Internationally Wrongful Acts (ILC Articles), adopted by the International Law 

Commission (ILC) of the United Nations, in 2001. 

89. On the authority of professor Kóber, the ILC Articles are generally considered the 

most authoritative document on the law of state responsibility currently existing
72

. 

90. In this document, the ILC defines the legal structure for the legal consequences of 

a failure to comply with international obligations. Rather than determining 

primary rules, the ILC focused on setting forth secondary rules of responsibility 

and the remedies to be applied in the event of a breach of a primary rule of 

international law
73

. 

91. The starting point for the assessment of state responsibility is that the state must 

be under an international obligation, be it flowing from customary international 

law or as a result of the conclusion of a treaty
74

. 

92. In addition, the key concept of internationally wrongful act provides guidance for 

the two essential requisites that must be fulfilled in order to justify a state’s 

international responsibility.  

93. According to Article 2 of the ILC Articles (2001), an internationally wrongful act 

requires a conduct – active or omissive – which a) is attributable to the State 

under international law and b) constitutes a breach of an international obligation 

of the State. 

94. In the case at hand, the measures taken by Respondent
75

 are clearly attributable to 

the State, for it pertains to conduct of state organs, i.e. the parliament and the 

BEA. 

95. However, attribution – on its own – does not give rise to state responsibility under 

international law. Both conditions provided by Article 2 of the ILC Articles must 

coexist to create a situation that allows a state to be held responsible. 

96. According to Professor Hóber it must absolutely be stressed that, the sheer fact 

that a particular conduct is attributable to the State does not automatically entail 

that the state is legally responsible for such conduct
76

. 
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97. That being said, since Respondent’s actions do not constitute breach of an 

international obligation – as earlier elucidated –, there can be no talk of state 

responsibility in the present case. 

98. Alternatively, if the Tribunal were to understand that any of Respondent’s actions 

could give rise to international liability, Respondent submits that the existing 

circumstances in the relevant time frame have created a legitimate basis for its 

necessity plea, which will be forwarded accordingly in the present case. 

99. According to professor Newcombe: 

Six circumstances are recognized under customary international law as 

precluding wrongfulness for conduct that would otherwise breach an 

international obligation: consent, self-defence, countermeasures, force 

majeure, distress and necessity
77

. 

 

100. As mentioned above, one of the circumstances which can be assessed to preclude 

the wrongfulness of a conduct of a State is the state of necessity. According to the 

ILC
78

: 

The term “necessity” (état de nécessité) is used to denote those 

exceptional cases where the only way a State can safeguard an essential 

interest threatened by a grave and imminent peril is, for the time being, 

not to perform some other international obligation of lesser weight or 

urgency. Under conditions narrowly defined in article 25, such a plea is 

recognized as a circumstance precluding wrongfulness. 

 

101. In order to demonstrate that Responent’s course of action was indeed necessary 

for the attainment of its objectives and adherence with its EU obligations, 

Respondent will first address said necessary nature in the internal sphere. 

Secondly, Respondent will focus on the compatibility with its EU obligations. 

102. Subsequently, Respondent will tackle the requisites for its invocation of necessity 

and demonstrate the existence of legitimate basis for its plea. 

i.  Respondent’s measures were necessary to comply with its economic 

and renewable energy objectives 

103. Since 2007 – in the context of the EU’s Climate Package – Respondent had 

engaged in actions aimed at encouraging the production of energy from renewable 

sources and improving the security of energy supplies. As of 2010, following the 

adoption of its Law on Renewable Energy (LRE), Respondent set specific 

national economic and renewable energy objectives. 
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104. The objectives provided by said law include a) ensuring the sustainable 

development of the use of renewable energy sources; b) encouraging the 

development of renewable energy technology; c) improving the diversification of 

energy supply; d) improving security and e) protecting the environment. Besides, 

according to the LRE, the production of energy from renewable sources must be 

encouraged by state measures until the share of electricity generated from 

renewable sources amounts to 20 percent as compared with the country’s gross 

consumption of energy
79

. More specifically, such objectives are to be met through 

the Regulation on the Support of Photovoltaic Sector adopted by Respondent
80

. 

105. Thus, striving to honor its objectives, Respondent established, through the BEA, a 

profitable feed-in tariff of €0.44/kWh applicable for twelve years
81

. As a result, it 

managed to attract over 7000 applications for licenses to develop new 

photovoltaic power plants in its territory
82

. 

106. However, the beginning of 2012 saw the emergence of an unbearable situation for 

Respondent, in response to which it was forced to make tough calls in order to 

protect essential state, societal and environmental interests. 

107. As a matter of fact, following the technological breakthrough of 2011, coupled 

with investors’ voracity to take advantage of the windfall profitable situation, the 

whole system became unsustainable. At this point, Barancasian public authorities 

assessed that it would be physically impossible to absorb the amount of energy 

produced and to add 7000 new users to the national electricity grid
83

. 

108. Furthermore, there surfaced a threat to the state budget, since up to 15% of state 

revenues would need to be diverted to finance solar feed-in tariffs
84

, by 

subsidizing the cost for investors. This means that Respondent would allocate 

higher shares of public resources to its photovoltaic sector, than to its educational 

system.  

109. Most importantly, it must absolutely be stressed that 15% is a massive share of the 

state budget which, on its own, could give rise to a state of calamity in 

Respondent’s realm. 
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110. Additionally, from June 2012, national strikes started to be organized by 

infuriated teachers of Barancasia, who demanded an increase of salaries and 

educational funding. Such demonstrations boasted crushing public support under 

the argument that teachers deserve better treatment than solar panels
85

. 

111. Given the circumstances, Respondent promised to review its legislation
86

. Thus, 

in January 2013 Respondent adopted an amendment to Article 4, determining that 

the feed-in tariffs may be reviewed annually. Subsequently, the BEA recalculated 

the feed-in tariff to €0.15/kWh. 

112. That being sad, one can note that Respondent’s course of action, when seeking to 

meet its national renewable energy and economic objectives, was impeccable. It 

started out by adopting a legal instrument to foster and promote the development 

of photovoltaic power plants in its territory. It then created an inviting and 

profitable opportunity for domestic and international investors, allowing their 

investments to rapidly pay off, especially after 2011, when a ground-breaking 

technological advancement drastically reduced the costs of development. Needless 

to say that such innovation radically increased the profitability of investments 

made
87

. 

113. As a result, Respondent managed to reach the right path towards the fulfillment of 

its objectives. 

114. The fact that respondent lifted the twelve-year guarantee or that it reduced the 

feed-in tariff does not mean that it abandoned its renewable energy objectives. On 

the contrary, it continued to encourage the development of renewable energy 

sources, but at a slightly slower and considerably more sustainable pace. 

115. Moreover, Respondent handled the situation by adapting the new tariff to the 

variety of factors provided by Article 2 RSPS, which seeks to strike a balance 

between state and investors’ interests. In fact, it takes into account the amounts 

invested in equipment, its estimated costs of operation, the return on investments 

and even interest rates imposed by banks. 

116. With respect to Article 2 RSPS, it must be highlighted all investors, including 

Claimant, had complete and utter knowledge of its content. Thus, all investors 
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were fully aware of the factors that the BEA takes into account when calculating 

the fixed feed-in tariff.  

117. As to the objectives related to a) improving security in the production and use of 

renewables and b) protecting the environment, the measures taken by Respondent 

were absolutely indispensable. 

118. As a matter of fact, the existing unsustainable conjecture drove Respondent to 

prefer the protection of security and sustainability in terms of production, supply 

and consumption, even if that meant that investors would perceive profitability 

rates strictly compatible with the state’s original commitment – instead of 

windfall profits. 

119. In the same vein, it must be highlighted that, even after the amendment to Article 

4 LRE and the decrease in the feed-in tariff, investors would still boast an average 

annual return on investment for licensed renewable projects of, at least , 8%. That 

is precisely the premise adopted by the BEA when it calculated the 0.44 

EUR/kWh
88

. 

120. That is due to the drastic decrease in development costs and consequent 

substantial increase in profits introduced by the 2011 technological leap. 

121. Now, if the original premise upon which the system was based, proposed an 

annual return of 8% and, the current situation – after the amendment of Article 4 – 

guarantees the same annual return, investors were not as harmed as Claimant 

implies. 

122. In addition to that, if Claimant feels it can – or whishes – no longer pursue its 

energy production activities in Respondent’s territory, the land acquired may very 

well be used for other projects or sold for a higher price than when it was 

bought
89

. In the same vein, if Claimant feels that profits from selling its 

production to the state are no longer sufficient, it can sell it to other entities for a 

different tariff 
90

. 

123. On top of all that, Respondent still had to tackle the issues regarding the allocation 

of state budget and the national strikes organized by teachers, which boasted full 

public support.  
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124. In this context, Respondent decided to safeguard the proper functioning of the 

educational system, as well as the well-being and adequate remuneration of its 

teachers.  

125. Most importantly, however, Respondent was forced to act in order to maintain a 

balanced and consistent state budget, especially given its impossibility to borrow 

the amounts necessary for the maintenance of the renewable energy system 

support – for it would infringe EU regulation
91

. 

126. As earlier stressed, the deviation of 15% of Respondent’s state budget – which 

would cause severe budgetary imbalance – to the sheer purpose of maintaining a 

feed-in tariff rate to benefit investors who were fully aware of market risks to 

every business, is utter absurdity. 

127. As to the target share that determines that energy produced from renewable 

sources must amount to 20 percent as compared with the country’s gross 

consumption
92

, Respondent maintains that its course of action does not result in 

an obstacle or contradiction to such objective. On the contrary, by amending only 

Article 4 of the LRE, Respondent keeps intact the wording of the 

introductory/inaugural Articles of the law. Said articles are those that determine 

the purpose and aim of the law, the target share of the renewable energy sources 

in energy mix and the state support measures for renewable energy sources. 

Accordingly, Respondent will continue to encourage the production of energy 

from renewable sources, at least, until it reaches its 20 percent target. 

128. Hence, Respondent seeks to fulfil its objectives with a change in legislation 

motivated by changed circumstances, which are perfectly common and easily 

anticipatable by investors
93

, especially in domains such as energy production and 

supply. Moreover, Respondent opts to do so while also striving to protect the 

environment and promote energy security, which is strictly in harmony with the 

LRE’s purpose and aim. 

129. Not only was Respondent’s course of action necessary for the attainment of its 

national objectives, but it is in line with the principles set forth in the LRE and 

with the path that will lead to constant further development and increase of the 

target share of renewables in the country. 
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ii.  Respondent’s measures were necessary for Barancasia to adhere to 

its EU obligations 

130. Respondent maintains that its course of action was also necessary for the 

adherence to its EU obligations. In the EU context, the climate and energy 

package adopted by Member States reflects the urgency of implementing 

obligations aimed at the realization of the ambitious commitments entered into by 

the EU in this area in 2007, and enacted in legislation in 2009. 

131. One of the key determinations in the EU’s energy package is the increase in use of 

renewables to 20% of total energy production. That means that energy from 

renewable sources will represent 20% of all EU’s energy. Respondent’s 

obligations before the EU determine that it must reach its binding national target, 

as determined by its action plan, which takes into account its starting point and 

overall potential for renewables
94

.  

132. Each Member State, including Respondent – who joined the EU in 1 May 2004
95

 

– formulated and submitted its own national renewable energy action plan, setting 

out the measures it intended to take in order to adhere to its mandatory target. The 

adoption of the LRE in 2010 is a clear step taken by Respondent in endeavoring to 

honor its EU obligations by reaching its national target. 

133. Similarly to the matter pertaining to the target share determined in Article 2 of the 

LRE, Respondent holds that its chosen course of action, in the domain of EU law, 

does not constitute an obstacle to the attainment of its EU national binding target. 

In fact, Respondent will continue to encourage the production of energy from 

renewable sources, at least, until it fully complies with its obligation towards the 

EU, by reaching its national target. 

134. Having adopted a definite distinct strategy, Respondent seeks to fulfil its legal 

objective with a change in legislation motivated by changed circumstances – 

which are perfectly common and easily anticipatable by investors
96

 – while also 

striving to protect the environment and promote a more secure energy industry, 

which is strictly in harmony with the EU climate and energy package, as well as 

of EU’s directives and legislation on renewable energy. 
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135. Furthermore in the EU context, Respondent’s actions were also guided by the 

sheer absurdity of having to deviate up to 15% of its state budget to cover the cost 

of continuing to subsidize feed-in tariffs.  

136. Given the existing market conjecture, Respondent would need to borrow amounts 

that exceed its EU-mandated limits for the relevant years
97

. Thus, in order to 

comply with its EU obligations – more precisely with the Stability and Growth 

Pact (SGP) –, Respondent could not borrow the required funds.  

137. The aforementioned SGP, whose idea was originally conceived with the 

conclusion of the Maastricht Treaty in 1992, and that was born in 1997, has 

undergone numerous amendments and has evolved alongside the international 

community’s needs. 

138. It emerged as EU Member States idea to strengthen the monitoring and 

coordination of national fiscal and economic policies to enforce the deficit and 

debt limits established by the Maastricht Treaty. 

139. In broad terms, it contains a preventive and a corrective arm. While the former 

binds EU governments to their commitments towards sound fiscal policies and 

coordination by setting each one a budgetary target, known as a Medium-Term 

Budgetary Objective (MTO), the latter is implemented through the Excessive 

Deficit Procedure (EDP), which ensures the correction of excessive budget 

deficits or excessive public debt levels. It is a step-by-step approach for reining in 

excessive deficits and reducing excessive debts. 

140. If a Member State fails to comply with the SGP’s preventive or corrective rules, it 

becomes subject to the sanctions it provides. Such sanctions could include fines 

leading up to 0.2% of the state’s GDP or 0.5% of the state’s GDP, if the failure to 

comply is repeated. 

141. Accordingly, in a situation in which Respondent was obliged to borrow more than 

permitted by its Stability Programme, it would be forced, as earlier mentioned, to 

divert funds from other areas in order to render its state budget adequate to 

maintain the existing renewable energy system.  

142. Such and alternative, as previously noted, would cause complete chaos in 

Respondent’s state budget, potentially driving it to incur in excessive budgetary 

imbalance, which is also regulated by the SGP. 
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143. Not only was Respondent’s course of action necessary for the compliance with its 

EU obligations, but it was the best approach that any responsible state would have 

taken given the existing circumstances. 

B. THE EXISTING CONJECTURE ESTABLISHES LEGITIMATE BASIS FOR INVOCATION 

OF NECESSITY 

144. Having demonstrated that Respondent’s actions were necessary for the attainment 

of its internal objectives, as well as for the compliance with its EU obligations, 

Respondent maintains that the circumstances, at the time of such events, 

constitute legitimate basis for its necessity defense plea. 

145. Pursuant to both the BIT (Article 11) and under customary international law, as 

codified in Article 25 of the ILC Articles
98

, Respondent submits that a state of 

necessity existed and was the determinant factor in its course of action decisions. 

146. To support its claim, Claimant will address the requirements of Article 25 of the 

ILC Articles and examine the occurrence of those relevant to the present case.  

147. The Article establishes two sets of questions that must be answered with regards 

to the existing conjuncture in order to determine the validity of a state’s plea of 

necessity as a circumstance precluding wrongfulness: 

First set: 

(i) whether an “essential interest” is at risk;  

(ii) whether the threat to such interest rises to the intensity of “grave and 

imminent peril”;  

(iii) whether the state had other means of protecting the interest;  

(iv) the balance of interests involved.  

Second set:  

(i) whether the international obligation in question excludes the 

possibility of invoking necessity; 

(ii) whether the state in question has contributed to the situation of 

necessity. 

148. In the first set of questions, an important point to be considered concerns the 

notion of “essential interest of a state”. It does not entail that the very existence of 

the state must be in danger
99

. In fact, on the authority of Ago
100

: 

It should be stressed that the concept of self-preservation and necessity 

are in no way identical, nor are they indissolubly linked in the sense that 

one is merely the basis and justification of the other. 

149. Also according to Ago, the predominant opinion at the time of the report – which 

persists until today – a state of necessity may be invoked to preclude the 
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wrongfulness of a conduct adopted by a state – under certain circumstances – in 

order to protect and essential interest, without its existence being in any way 

threatened
101

. 

150. Moreover, it is important to highlight that the essential nature of a particular 

interest must be judged on a case by case basis, for it depends on the specific 

existing circumstances
102

. 

151. In the case at hand, Respondent has more than one essential interest that 

demanded protection, i.e. the security and sustainability of its energy production 

system, the consistency of the state budget and, consequently, the safeguard of the 

environment.  

152. The following requirement in the first set of questions is the verification of serious 

and imminent peril. In this context, the ICJ elucidated its understanding on the 

matter in the Gabčíkovo-Nagymaros case, asserting that the word “peril” evokes 

the idea of risk and that is what distinguishes “peril” from material damage
103

. 

153. Hence, there’s no need for the verification of actual material damage to the 

essential interest safeguarded. It is sufficient to investigate and demonstrate the 

existence of risk. 

154. In the present case, there’s enough evidence to attest risk to the protected 

interests. In fact, as previously stated, following the technological breakthrough of 

2011, coupled with investors’ voracity to take advantage of the windfall profitable 

situation, the whole renewable energy system became unsustainable. At this point, 

Barancasian public authorities assessed that it would be physically impossible to 

absorb the amount of energy produced and to add 7000 new users to the national 

electricity grid
104

. 

155. Most importantly, with regards to the state budget, the deviation of massive 

amounts – 15% – of public funds from other areas to finance solar feed-in 

tariffs
105

, would set the country’s resources on a path to debt and lack of budget 

consistency, which would, in turn, violate the SGP.  
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156. Lastly, the utter public support to the outraged teachers’ national strikes, under the 

argument that teachers deserve better treatment than solar panels
106

 constituted 

grave peril to the educational system – for children couldn’t attend classes.  

157. The third condition in the first set of questions is the demonstration that the 

conduct of the state was indispensable for the preservation of the interest that was 

in danger. This means that the measures taken by the state were the only means 

for the safeguard of the essential interest. 

158. In the case at hand, Respondent acted in the only possible way to preserve the 

security and sustainability of its energy production system, the consistency of the 

state budget and, consequently, the safeguard of the environment. 

159. Seeking to preserve the abovementioned interests and also to avoid harming 

investors, Respondent handled the situation with a change in legislation motivated 

by changed circumstances – which are perfectly common and easily anticipatable 

by investors
107

, especially in domains such as energy production and supply – and 

by ensuring that that investors would perceive profitability rates strictly 

compatible with the state’s original commitment
108

. 

160. Moreover, Respondent’s conduct did not go beyond the strictly necessary for this 

purpose. In fact, Respondent’s actions were not harmful to investors as suggested 

by Claimant.  

161. As previously elucidated, even after the amendment to Article 4 LRE and the 

decrease in the feed-in tariff, investors will still boast an average annual return on 

investment for licensed renewable projects of, at least, 8%. This percentage is 

precisely the premise adopted by the BEA when it calculated the 0.44 

EUR/kWh
109

. 

162. That is due to the drastic decrease in development costs and consequent 

substantial increase in profits introduced by the 2011 technological leap. 

163. Now, if the original premise upon which the system was based, proposed an 

annual return of 8% and, the current situation – after the amendment of Article 4 – 

guarantees the same annual return, investors were not as harmed as Claimant 

implies. 
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164. In addition, if Claimant feels it can – or whishes – no longer [to] pursue its energy 

production activities in Respondent’s territory, the land acquired may very well be 

used for other projects or sold for a higher price than when it was bought
 110

. In 

the same vein, if Claimant feels that profits from selling its production to the state 

are no longer sufficient, it can sell it to other entities for a different tariff 
111

. 

165. Furthermore, potential regulatory adjustments and changes to rates, fees and 

tariffs are to be anticipated by any business
112

. 

166. The last requirement in the first set of questions is the interest of the state towards 

the existing obligation. In other words, the interest protected by the international 

obligation must be inferior to the interest at risk and upon which the necessity plea 

is based
113

. Thus, the state conduct required to invoke necessity is the one that 

doesn’t seriously impair an interest of the state towards which the international 

obligation exists
114

.  

167. As mentioned in the paragraphs immediately above, Claimant was not as harmed 

as it alleges to have been. 

168. In the second set of questions, it is necessary to examine whether the obligation 

excludes the possibility of invoking necessity. 

169. In the present case, there is nothing in the BIT – in the FET clause, Article 2 BIT 

– that establishes that necessity may not be invoked.  

170. Finally, the last requirement in Article 25 pertains to the state contribution to the 

situation of necessity. According to the ILC, for a plea of necessity to be 

precluded under this condition, the state’s contribution to the situation of necessity 

must be sufficiently substantial and not merely incidental or peripheral
115

. Ago’s 

opinion is consistent with the ILC’s. The distinguished professor believes that the 

occurrence of a threat to such an essential interest must be entirely beyond the 

control of the state whose interest is threatened
116

. 

171. In the case at hand, although Respondent might have made it attractive for 

investors to settle in its territory, it cannot be held responsible for the course and 

magnitude of the resulting conjecture, which was caused by the groundbreaking 
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technological advancements of 2011 coupled with the voracity of investors and 

market fluctuation.  

172. Furthermore, a core factor in the assessment of necessity is the importance of 

striking a balance between investment protection and the preservation of state 

freedom, especially when it comes to legitimate regulatory measures
117

. 

173. As a matter of fact, every state measure is bound to cause some degree of 

impairment to at least a group of people – or investors. However, not every state 

act gives rise to legitimate compensation. 

174. When analyzing the matter in arbitral awards, a considerable number of decisions 

emphasized the value of such balance between investor expectations and 

legitimate state regulatory objectives. These decisions generally indicate that the 

FET obligation does not constitute an obstacle that prevents states from taking 

measures in public interest, even when they may be harmful to investments
118

. 

175. In Joseph C. Lemire v. Ukraine, the tribunal stated that
119

: 

“[T]he object and purpose of the Treaty [Ukraine-United States BIT] 

is not to protect foreign investments per se, but as an aid to the 

development of the domestic economy. And local development requires 

that the preferential treatment of foreigners be balanced against the 

legitimate right of Ukraine to pass legislation and adopt measures for 

the protection of what as a sovereign it perceives to be its public 

interest.[emphasis added] 

 

176. In conclusion, Respondent submits that the decisions leading to its course of 

action were a necessary and sensible reaction to the state of necessity the country 

endured in the relevant time frame. Following these considerations, the Tribunal 

is respectfully asked to rule that Respondent is not liable, on any account. 

PART THREE: DAMAGES 

IV. CLAIMANT’S REQUEST FOR SPECIFIC PERFORMANCE IS UNLAWFUL 

177. As extensively demonstrated, Respondent had granted fair and equitable treatment 

for Claimant as an investor, setting aside any allegation of breach of the BIT. 

However, even if the Tribunal understands that a violation took place, the 

remedies pointed out by the Claimant are meritless. 
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178. Claimant’s primarily requests the Tribunal to order Respondent to repeal the 

amendment of Article 4 of the LRE or to continue to pay the pre-2013 feed-in 

tariff for 12 years
120

. This order for specific performance is rightfully contested by 

Respondent, since the adoption of this remedy is wholly inconsistent with the 

context of this arbitration and, especially, with the respect to Respondent´s 

sovereignty
121

. 

179. It is necessary to stress that specific performance, as a form of restitution, has 

been determined by Tribunals in rare circumstances and under strict requirements. 

Taking into account the possible remedies under international arbitration, it 

should be noted that compensation has been, by far, the preferred method of 

remedying the adverse effects of a breach. 

180. The tribunals’ concerns in most cases, as largely regarded in previous cases and 

legal doctrine, are related to the difficulties in reversing the effects of breaches 

and the necessity of issuing awards in damages that are fully enforceable
122

.  

181. The doctrine points out several other difficulties restitution may pose as a remedy. 

For instance, the length of time that has elapsed since the original unlawful act 

may make restitution impossible; restitution does not take account of moral or 

personal injury; restitution may not constitute an adequate remedy for the types of 

losses involved, bringing a disproportionate burden for one of the parties
123

. In 

this respect, Professors Redfern and Hunter suggest that monetary compensation 

in lieu of restitution is a better alternative
124

. 

182. The debate becomes even more controversial when dealing with investment 

arbitration and situations where sovereign rights of States have to be balanced 

with the just compensation of investors
125

, as occurs in the present case. In the 

vast majority of cases, restitution is denied in favor of compensation. 

183. When considering that restitution is not adequate, some of the tribunals 

understand this sort of remedy as an offense against State’s sovereignty and that, 

ultimately, States merely need to be prepared to provide appropriate 

compensation. Other tribunals consider that specific performance must be rejected 
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if it imposes too heavy a burden on the defaulting party, contrary to Article 35 of 

the Draft Articles
126

. 

184. In this case, regardless of which of the two paths is chosen by the Tribunal, the 

destination is the same: the specific performance order cannot be imposed to 

Respondent. 

185. To support its defense, Respondent will prove that Claimant’s request violates its 

sovereignty and, thus, the specific performance could not be admissible (A). 

Furthermore, Respondent will demonstrate that imposing the specific performance 

order would mean a heavy and unlawful burden for Respondent (B). Finally, 

Respondent will elucidate that even the alleged precedent for granting specific 

performance is inconsistent (C). 

A. SPECIFIC PERFORMANCE IS NOT AN ADEQUATE REMEDY, SINCE IT VIOLATES 

RESPONDENT’S SOVEREIGNTY 

186. As extensively demonstrated on the precedent topic, Respondent had amended 

Article 4 of the LRE acting solely within its powers as a sovereign State. The 

same is said about the denial of the license to Claimant´s Alfa project. 

187. However, Claimant now attempts to force Respondent to rescind its own law, a 

law considered valid within Respondent’s domestic legislative processes, or to 

continue to pay a feed-in tariff that is no longer applicable pursuant to 

Respondent’s legal framework. 

188. The analysis at this point becomes on whether it is possible to impose this sort of 

obligation to a sovereign State. Respondent contends that the answer is negative 

and this conclusion is frequent throughout the legal doctrine and the international 

jurisprudence. 

189. In most of the cases, the possibilities of limiting State´s sovereignty are severely 

restricted. For instance, in the British Petroleum v. Libya case
127

, the sole 

arbitrator had considered that even when the act of nationalization is unlawful, 

restitution is inapplicable, because it is de jure an exercise of territorial 

sovereignty
128

. In the case at bar, Respondent’s actions were not nearly as 

unconscionable as those implemented by the Libyan government. 
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190. The tribunal in British Petroleum v. Libya case also expressed that “when by the 

exercise of sovereign power a State has committed a fundamental breach of a 

concession agreement by repudiating it through a nationalization of the enterprise 

and its assets in a manner which implies finality, the concessionaire is not entitled 

to call for specific performance by the Government of the agreement and 

reinstatement of his contractual rights, but his sole remedy is an action for 

damages”. 

191. Therefore, if the investor cannot call for specific performance to impose the 

observance of a contract, even more unreasonable would be to impose the duty of 

a State to drive all the legislative process against its own will and sovereignty as 

requested by Claimant in this case. As provided in this case, the sole remedy 

Claimant would have is to seek for pecuniary damages. 

192. This understanding is also supported in the Walter Fletcher Smith
129

 case. In that 

one, the claimant requested the restoration of the property that had been illegally 

seized by Cuba or, alternatively, the pecuniary compensation. The arbitrator 

considered that, in the best interests of the parties and the public, the dispute 

should be resolved on pecuniary damages. Many other cases may be cited where 

restitution and, especially, specific performance has been considered inappropriate 

and the pecuniary damages were applied
130

. 

193. Following them, the decision in LIAMCO v. Libya
131

 also considers that it is 

impossible to compel a State to make restitution. In the view of the Tribunal, this 

would constitute, in fact, an intolerable interference in the internal sovereignty. 

Being impossible to compel the specific performance, the pecuniary damages is 

used, one more time, as the proper remedy. 

194. Nevertheless, the Occidental v. Ecuador case brings a situation especially similar 

to the one at bar and the conclusion follows the aforementioned. In that case, the 

claimant had been granted the exclusive right to carry out the exploration and 

exploitation of oil in an area assigned to it in the Ecuadorian Amazon
132

, which 
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may be seen as a parallel to the licenses Claimant received to explore the 

production of solar energy in Respondent’s territory. Moreover, as in the present 

case, the Ecuadorian government terminated this enablement, based on its 

“Caducidad Decree”, a legal statute duly enabled by Ecuador as the amendment 

on the LRE was duly enacted by Respondent. 

195. The tribunal, when analyzing the merits of the provisional measure requested by 

claimant on that proceedings, considered that imposing on a sovereign state 

reinstatement of a foreign investor in its concession, after a termination of a 

concession license, would constitute a reparation disproportionate to its 

interference with the sovereignty of the State when compared to monetary 

compensation
133

. The tribunal considered that it was well established that where a 

State has, in the exercise of its sovereign powers, put an end to a contract or a 

license, or any other foreign investor’s entitlement, specific performance must be 

deemed legally impossible
134

. 

196. Given that Respondent’s acts are also based upon a valid law that represents the 

sovereign act to terminate the foreign investor’s entitlement, Respondent submits 

that the understanding of this case should be followed in order to set aside the 

specific performance order. 

197. Doing that, the Tribunal would be only following the named established principle 

set out in LIAMCO v. Libya, British Petroleum v. Libya and CMS v. Argentina, 

among other cases
135

. Consequently, the only remedy possible in this case is the 

monetary compensation, as it will be further discussed. 

B. IMPOSE THE SPECIFIC PERFORMANCE ORDER WOULD BE A TOO HEAVY 

BURDEN FOR RESPONDENT 

198. As stated before, some tribunals follow a different consideration when assessing 

whether to apply or not the specific performance. The concern here is that specific 

performance cannot be applied when it means a disproportionate burden for one 

of the parties. This concern generally has grounds on the Article 35 of the Draft 

Articles. 

199. In the present case, there are several factors that impose to Respondent a burden 

completely out of proportion, which turns the restitution materially impossible.  
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200. As the new technology, provided on 2011, reduced dramatically the costs for solar 

energy producers
136

, it turns out clear that the value of the feed-in tariff needed to 

be reviewed based on the factors of calculation always presented on the LRE. 

Acting in a different way would mean obliging Respondent to support the 

unsustainable profitability that this scenario provided for Claimant
137

. 

201. Moreover, if this request were accepted in this case, Respondent would face a 

considerable risk that other investors would claim the same right. In that occasion, 

Respondent would have to support the same unsustainable profitability to over 

7000 producers that rushed to apply for a license and enjoy the opportunistic 

profits created by this substantial change in the circumstances. 

202. It would mean that up to 15% of state revenues would be solely diverted to 

finance the solar feed-in tariff. It is a higher share than the one allocated to the 

Respondent’s educational system
138

. Only this information has already led people 

on Respondent’s territory to promote strikes and to increase the internal pressure 

on the government
139

. 

203. On the other hand, Respondent would also not be able to borrow the necessary 

amounts for the maintenance of the existing renewable energy support system and 

these feed-in tariffs for all the 7000 producers. Respondent would, thus, be forced 

to exceed its EU-mandated borrowing limits for the relevant years
140

, which 

represents one more burden out of proportion supported solely by the Respondent. 

204. In this regard, Professor Schachter stresses that “[a]lthough the duty to re–

establish the situation that existed prior to the violation is required in principle, 

there may be reasons of a material and social character that make it ‘impossible’ 

or ‘impracticable’ for the offending State to restore the situation to its prior 

state”
141

. 

205. The case at bar fits precisely to the situation described by the Professor. All the 

presented reasons of a material and social character make it impossible to restore 

the situation prior to the alleged violation, i.e., to continue to pay the pre-2013 

feed-in tariff. 
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206. All the requirements discussed until now were also treated on the recent CMS v. 

Argentina case
142

. In that case, the tribunal’s conclusion was that it would be 

utterly unrealistic to turn back to the regulatory framework existing before. And 

the reason for that is quite simple: circumstances change in such a way that also 

the legal provisions must accompany it.  

207. This is precisely what occurred in this case. The new technology reduced the costs 

of producing solar energy in a way that several investors came to Respondent’s 

territory to make opportunistic benefits of the feed-in tariff proposed on a 

different context. As the reality changes, the law must do so. Respondent only 

accomplished with its duty to adjust the regulation when it amended the Article 4 

of the LRE. 

208. If the Tribunal decides to order Respondent to rescind that amended Article 4 of 

the LRE or to continue to pay the pre-2013 feed-in tariff, it would be imposing a 

decision completely out of proportion. The original feed-in tariff was not enacted 

for the current scenario, with the new technology, and bringing it by force would 

be entirely inadequate. 

209. Based on all these reasons, Respondent submits that the Tribunal must deny 

Claimant’s request to specific performance.  

C. TOPCO V. LIBYA CASE CANNOT BE PRESENTED AS A PRECEDENT FOR 

CLAIMANT’S REQUEST 

210. Finally, it is also necessary to analyze an important case that differs from the cited 

line. The TOPCO v. Libya is one of the cases considered as a precedent, as it 

presents a restitution order granted in international arbitration
143

. However, it has 

been already heavily criticized and disregarded as a real precedent, as set below. 

211. In that case, the decision insisted in the point that specific performance was not 

impossible, because the respondent State had not presented itself before the 

tribunal in order to provide information to set aside that request. The wording of 

the decision leads no doubt that it would be a different case if the respondent had 

presented a proper defense
144

. 
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212. The British Petroleum v. Libya case only endorses this last position. Both cases 

had similar facts, and the last one disregarded the specific performance order
145

. 

Still following this understanding, scholars, as Professors Redfern and Hunter, 

recognize that the TOPCO v. Libya case is an “apparent exception”, which is 

difficult to accept as a precedent for the effective granting of restitution in 

international arbitration
146

. 

213. In addition, the TOPCO v. Libya case is also questioned in the basis of whether 

the award has ever been intended to be enforceable, since the claimants in that 

case were only seeking an authoritative legal opinion on the merits of the dispute 

and not for a binding award
147

. 

214. Therefore, the TOPCO v. Libya case loses weight to support the application of 

restitution remedies. Compared to all the case law and doctrine presented, the 

balance clearly leans in favor of the denial of specific performance and for the 

application of compensation as the proper remedy, as it follows. 

V. ALTERNATIVELY, CLAIMANT’S DAMAGES QUANTIFICATION IS 

OVERESTIMATED 

215. Still in consideration of the unlikely hypothesis where the claims brought forth in 

these proceedings are understood well founded, if the Tribunal opts to award 

Claimant pecuniary damages, Respondent submits that Claimant’s Expert grossly 

overestimated the amount of compensation due. 

216. Two sets of arguments support this submission: first, Claimant’s factual basis for 

the calculation of damages is both excessive in optimism and lacking in proof [A], 

and second, the discount rate applied to determine the present value of losses by 

Claimant’s Expert is unfitting with the circumstances of this case [B]. 

A. CLAIMANT RELIES ON ASSUMPTIONS THAT ARE BOTH OVEROPTIMISTIC AND 

LACK PROOF FOR ITS ESTIMATION OF DAMAGES 

217. Claimant’s unconscionable request for € 2.1 million in compensation for the 

alleged lost profit of its solar projects in Barancasia is based upon calculations 

made by Claimant-appointed Expert Professor Mario Kovic. In his report, Prof. 

Kovic identifies three purported heads of damages endured by Claimant: (1) the 

profit lost on projects Alfa and Beta; (2) the profit lost or, alternatively, the 
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investment wasted in Claimant’s follow-on projects in Barancasia
148

; and (3) the 

profit lost on further future projects Claimant was still to develop. In addressing 

these points, Prof. Kovic takes as true a number of assumptions that favor 

Claimant’s interests. However, as indicated by Respondent-appointed Expert Ms. 

Juanita Priemo in her own report and as confirmed by the facts leading to the 

dispute, such biased considerations cost Prof. Kovic the accuracy of his 

calculations. 

218. The first problem identifiable in Prof. Kovic’s report is the assumption that 

project Alfa’s capacity would reach the expected 21% by 2013, when only three 

years before it began operation at a 12.1% capacity. This projection is easily 

contestable, as the initiation of the present proceedings took place in 2014, and 

still no proof that project Alfa now operates at its planned capacity has been 

advanced. Furthermore, even considering the project’s capacity improved steadily 

for the two years following installation, Claimant does not demonstrate in the 

present case that it continues to adopt measures for further enhancing of project 

Alfa’s performance. Doubtless, without necessary action, a solar power plant’s 

capacity cannot continue to progress on its own. What is more, the elements 

affecting performance of the project are of a technical nature, and their 

comprehension is not comprised by the expertise of an economist, such as Prof. 

Kovic. 

219. The same misplaced optimism is applied for the calculation of the future lost 

profit on Claimant’s twelve follow-on solar projects in Barancasia. One should 

keep in mind that Claimant had no experience with photovoltaic energy 

generation facilities prior to Alfa
149

. Although Beta met none of the same 

difficulties during installation, and never operated under its planned capacity, this 

single successful undertaking by Claimant in the sector cannot be construed as an 

indication that all future projects will be as easily developed. 

220. Finally, Prof. Kovic suggests an astonishing €765,835 should be awarded to 

Claimant as damages for the loss of profit on several future installations it 

intended to carry out in Barancasia. No evidence other than a witness statement by 
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one of Claimant’s own employees exists to support that these plans existed
150

. 

Logically, the mere unfounded possibility of future earnings cannot serve as basis 

for the calculation of damages. As one scholar put it, ‘when the damages 

recoverable for a wrong […]are to be established, the nature and origin of the 

injury must be proved with such reasonable certainty as the nature of the case 

admits’
151

. Unequivocally, certainty is completely lacking in this third head of 

damages presented by Prof. Kovic.  

221. In light of these considerations, Respondent respectfully asks the Tribunal to 

disregard Prof. Kovic’s calculations because of his misconstructions of the cases 

circumstances. 

B. CLAIMANT’S SUGGESTED DISCOUNT RATE IS INAPPROPRIATE 

222. Aside from presenting different projections and conflicting analysis of the facts of 

the case, leading to diverse estimations of the nominal value of Claimant’s alleged 

losses, the Experts appointed by both parties disagree yet on the determination of 

the appropriate discount rate for calculating the present value of revenue loss. 

Application of the Discounted Cash Flow method for such valuation, as well as 

the use of equal rates to increase past sums and to deflate future ones, on the other 

hand, is left uncontested. 

223. In his report, Prof. Kovic suggests Claimant’s 8% WACC should be the 

applicable factor to assess and discount future values of revenue loss, ultimately 

determining the amount of damages owed to Claimant. This is likely the result of 

past performance in valuating lost profits, as scholars and tribunals alike hold that 

the cost of capital is most frequently to appropriate discount rate
152

, but, 

considering the circumstances at hand, reveals neglect of the shape of Claimant’s 

business in Barancasia. 

224. Conversely, Ms. Priemo accurately points out Prof. Kovic’s error in judgment and 

indicates that the situation at hand calls for the application of Claimant’s cost of 

equity as the discount rate, to avoid unfair windfall.  
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225. While the reasoning behind choosing one discount rate or another may seem 

complex, it can be explained in quite simple terms. Professor Damodaran of the 

New York University, for instance, states
153

: 

The key error to avoid is mismatching cash flows and discount rates, since 

discounting cash flows to equity at the cost of capital will lead to an upwardly 

biased estimate of the value of equity, while discounting cash flows to the firm at 

the cost of equity will yield a downward biased estimate of the value of the firm. 

226. The question facing the Tribunal, therefore, is whether cash flows of Claimant’s 

projects in Barancasia are discounted to equity or to the firm. The distinction 

between these two concepts is one of scope. On the one hand, cash flow to equity 

indicates the flow of capital from a company or a specific project’s cash to 

investors, allowing them to be rewarded for their investment and its corresponding 

risks. On the other, the cash flow to the firm encompasses both cash flow to 

equity and cash flow to debt, that is, the flow of capital from the company’s cash 

to pay back its creditors. 

227. Application of the cost of capital in the case at hand, as Prof. Kovic proposes, is 

completely inappropriate for the valuation of damages, should the Tribunal decide 

to award Claimant with pecuniary compensation. The fact is, cash flows to debt 

are irrelevant in the context of the configuration of Claimant’s projects. 

228. Projects Alfa and Beta, to begin with, ran on equity financing alone. No mention 

of acquisition of debt by Claimant for the development of its power plants in 

Barancasia appears in the case records until the decision to install twelve more 

projects was made in 2011. Accordingly, it is unsuitable to speak in cash flow to 

debt when projects Alfa or Beta are concerning, as there is no debt to settle in 

relation to them. 

229. As for the twelve remaining projects, Claimant’s dataset contained in the records 

clearly indicate that all debt incurred for their development is projected for 

complete settlement in three years’ time. The choice of a discount rate which 

accounts for cash flows to debt for a calculation that encompasses the period from 

2011 to 2023, when no debt will remain from 2016 on is evidently unreasonable. 
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230. It follows that Claimant’s cost of equity should be the applicable discount rate for 

the calculations concerning all fourteen of  the company’s solar energy generation 

facilities in Barancasia. 

231. In summary, Respondent submits that the Tribunal should consider the estimation 

of damages elaborated by Ms. Priemo instead of that provided by Prof. Kovic, as 

his calculations are based on unreasonable projections and allegations lacking 

evidence, as well as because they apply an inappropriate discount rate.  
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PRAYER FOR RELIEF 

232. In light of the foregoing submissions, Respondent respectfully requests the 

Tribunal to find that: 

(1) it does not have jurisdiction over the present dispute; 

233. If the Tribunal overcomes Respondent’s jurisdictional challenges, it is asked to 

rule that: 

(2) Respondent has treated Claimant fairly and equitably and, 

consequently, has not breached the BIT; or 

(3) alternatively, Respondent´s actions were exempted on the basis 

of necessity; 

234. In the unlikely hypothesis the Tribunal accepts the requests brought forth by 

Claimant, Respondent calls on the Tribunal to recognize: 

(4) Respondent cannot be ordered to rescind the amended LRE 

Article 4 or to continue to pay the pre-2013 feed-in tariff; and 

(5) Claimant’s quantification of damages is overestimated. 


