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STATEMENT OF FACTS 

 

1. On 31 December 1998, the Republic of Barancasia (“Barancasia” or “Respondent”) and 

the Federal Republic of Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion 

and Reciprocal Protection of Investments (“the BIT”).1 

 

2. On 1 May 2004, Barancasia and Cogitatia acceded to the European Union (“EU”). Following 

accession to the EU, Respondent reviewed all intra-EU BITs and concluded that they had 

become obsolete.
 2

 

 

3. On 15 November 2006, Respondent announced its intention to terminate all intra-EU BITs. 

In particular, Respondent’s Prime Minister was quoted by the press as indicating that 

Respondent would terminate all intra-EU BITs as there was no more necessity for these 

instruments of public international law within the legal framework of the EU.
3
 On 11 

December 2006, Respondent’s Prime Minister passed a resolution to set out the procedure for 

the termination of five intra-EU BITs, including the Barancasia-Cogitatia BIT.
4
 

 

4. On 29 June 2007, Respondent notified Cogitatia of its termination of the BIT, effective as of 

30 June 2008.
5
 Three months later, on 28 September 2009, Cogitatia’s Minister for Foreign 

Affairs confirmed by notification that Cogitatia’s Ministry of Foreign Affairs had received 

the notice on 10 July 2007, without raising any objection therein.
6
 Respondent’s Foreign 

Ministry subsequently contacted Cogitatia several times to confirm the termination of the BIT, 

but received no response.
7
 

 

                                                           
1
 Statement of Uncontested Facts, ¶1, R-20 

2
 Statement of Uncontested Facts, ¶5, R-20 

3
 Statement of Uncontested Facts, ¶6, R-20; Annex No 5, Press report dated November 15, 2006, R-36 

4
 Statement of Uncontested Facts, ¶6, R-20; Annex No 6, Government Decision dated December 11, 2006, R-

37-38 
5
 Statement of Uncontested Facts, ¶9, R-21; Annex No 7.1, Notification dated June 29, 2007, R-39 

6
 Statement of Uncontested Facts, ¶10, R-21; Annex No 7.2, Reply dated September 28, 2007, R-40 

7
 Statement of Uncontested Facts, ¶24, R-22-23 
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5. Subsequently, Respondent removed the BIT from the section of valid international 

agreements of the website of its Ministry of Finance.
8
 Respondent’s Prime Minister also 

confirmed to the press the successful termination of all intra-EU BITs.
9
 

 

6. In May 2010, the Respondent introduced the Law on Renewable Energy (“LRE”) to 

encourage development of renewable energy technology. In particular, the Respondent 

introduced the feed-in tariffs for renewable energy providers who receive a licence from the 

national regulator, the Barancasia Energy Authority (“BEA”). On 1 July 2010, the BEA 

announced publicly that the fixed feed-in tariff, calculated on the premise that the average 

annual return on investment for licensed renewable projects should be 8%, would be 0.44 

EUR/kWh.
10

 The LRE provides that feed-in tariff announced and applicable at the time of the 

issuance of a licence would apply for 12 years.
11

 

 

7. Alpha Project was not awarded the licence, since this was an investment made in 2009, prior 

to the introduction of the LRE. Furthermore, Alpha Project was operating a huge loss. Beta 

Project was granted the licence on 25 August 2010, and came into operation on 30 January 

2011. 

 

8. Unexpectedly, during 2011, a ground-breaking technology was developed making solar 

panels substantially cheaper to manufacture. The cost of development was dramatically 

reduced and hence the profitability of investments made under the 0.44 EUR/kWh tariff 

increased dramatically.
12

 

 

9. In the beginning of 2012, the local media regularly highlighted the excessive profits of the 

solar developers and abundant possibilities for the abuse of the green subsidies scheme. 

Afterwards, on 1 April 2012, the Claimant applied for licences for all 12 projects that it 

                                                           
8
 Statement of Uncontested Facts, ¶11, R-21 

9
 Statement of Uncontested Facts, ¶31, R-23; Annex No 8, Press Report dated May 2, 2012, R-41 

10
 Statement of Uncontested Facts, ¶ 21, R-22 

11
 Annex No 2, LRE, Article 4, R-32 

12
 Statement of Uncontested Facts, ¶ 25, R-23 



3 
 

planned to initiate,
 13

 and the licenses were approved on 1 July 2012.
14

 However, among the 

12 projects, six of which came into operation in 2013, with three in 2014.
15

  

 

10. It turned out that the guaranteed profits for 12 years would amount to unfair windfall and the 

whole renewable energy support scheme was unsustainable, and the expenses on financing 

the feed-in tariffs would be up to 15% of state revenues, a higher share than public financial 

allocations to the Respondent’s education system.
16

  

 

11. Neither could the Respondent borrow the relevant amounts since this would necessitate the 

Respondent to exceed its EU-mandated borrowing limits.
17

 

 

12. The teachers were outraged and organised national strikes in June 2012. They received 

overwhelming public support.
18

 

 

13. The Respondent, upon discussion with representatives of the industry and certain stake holder 

groups, decided to amend Article 4 of the LRE to introduce an annual review mechanism 

taking into account the costs of the best available energy on 3 January 2013.
19

  

 

14. The new feed-in tariff of 0.15 EUR/kWh was applicable from 1 January 2013.
20

 While 

reduced numerically, this new feed-in tariff would still allow the foreign investors to make at 

least 8% annual return, which was the percentage based on which the previous feed-in tariff 

rate was calculated.
21

 

 

 

 

                                                           
13

 PO No.2, Question 9, R-58 
14

 Statement of Uncontested Facts, ¶ 33, R-24 
15

 Annex No 9, Vasiuki LLC Dataset, R-47-48 
16

 Statement of Uncontested Facts, ¶ 29, R-23 
17

 Statement of Uncontested Facts, ¶ 30, R-23 
18

 Statement of Uncontested Facts, ¶ 32, R-24 
19

 Statement of Uncontested Facts, ¶ 34, R-24 
20

 Statement of Uncontested Facts, ¶ 35, R-24 
21

 PO No.2, Question 27, R-59-60 
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SUMMARY OF ARGUMENTS 

 

Jurisdiction 

 

15. The Tribunal does not have jurisdiction over this dispute. Claimant seeks to bring claims 

against Respondent based on the BIT which has become obsolete containing inapplicable 

provisions upon the accession of both contracting parties. In fact, Cogitatia, the contracting 

party of the BIT in question, has never objected to the termination. This termination has taken 

effect upon mutual consent of both states. TFEU has also superseded the BIT. Alternatively, 

the arbitration clause in the BIT has been rendered inapplicable. Moreover, the termination 

has fulfilled all procedural requirements. 

 

Admissibility 

 

16. In addition, the claims are barred by the rule of exhaustion of local remedies. Claimant, in 

effect, has not sought the remedies fully available to themselves through the courts of 

Barancasia. Further, the exclusive jurisdiction of this dispute should rest on ECJ as it 

concerns the interpretation and application of the EU law. 

Fair and Equitable Treatment 

17. There is no breach of the fair and equitable treatment (“FET”) standard. 

18. Firstly, the denial of licence was not arbitrary, since it was the objective of the LRE to 

promote further development of renewable energy, thus it was more than reasonable that no 

existing projects will be granted a licence. Neither has there been legislation to the effect that 

existing projects without further development would be granted a licence. 

19. Secondly, there was no legitimate expectation by the Claimant that the feed-in tariff would 

remain in place for 12 years. Alpha Project was not made in reliance of the alleged legitimate 

expectation, since the investment was made before the introduction of the LRE. For Beta 

Project and the 12 Projects, there was no specific representation made by the Respondent of 

the stability of the tariff regime. In the absence of specific representation, a state could not be 

prevented from subsequently changing its law. 
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20. Thirdly, there could be no allegation of the lack of due process in the parliamentary 

procedure in amending in the LRE simply because the Claimant, a minor investor in the 

Respondent state, was not invited to the hearing. 

Defences 

21. If the Respondent is found liable for the breach of the FET standard, two defences are 

available to the Respondent. 

22. Firstly, the Respondent is exempted from liability under Article 11, the “Essential Security 

Interests” clause, of the BIT. The Respondent has to comply with its economic obligations 

under the TFEU to main international economic peace and security. 

23. Secondly, the Respondent could trigger the necessity defence under customary international 

law. The Respondent was safeguarding the essential interests of the soundness of its 

education system and stability of economy against the imminent perils of national strikes and 

social unrest.  

Remedies 

24. No specific performance in the form of repealing the amendment of the LRE should be 

granted. Firstly, this is legally impossible since this would infringe upon the sovereign of the 

Respondent. Secondly, it would impose on the Respondent a disproportionate economic 

burden, since the Respondent would have to restore the feed-in tariff rate for all 6000 

investors. 

25. If damages are to be granted, the damages calculated by the Respondent were excessive. 
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ARGUMENTS ON JURISDICTION AND ADMISSIBILITY 

 

I. THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THIS DISPUTE 

 

26. Cogitatia and Barancasia agreed to the binding arbitration mechanism provided in Article 8(2) 

of the BIT.22 However, the Tribunal lacks jurisdiction for three reasons. First, the termination 

has taken effect upon mutual consent. Second, the BIT was automatically superseded by 

TFEU upon accession of both contracting parties to the EU. Third, the arbitration provision is 

inapplicable by itself. Finally, the termination fulfilled all procedural requirements under the 

VCLT. 

 

A. The BIT Has Been Terminated by Mutual Consent 

 

27. The  termination by Barancasia and the respective consent of Cogitatia have contributed to a 

valid termination under Article 54(b) of the VCLT, which provides: 

 

“The termination of a treaty or the withdrawal of a party may take place:  

(a) in conformity with the provisions of the treaty; or  

(b) at any time by consent of all the parties after consultation with the other 

contracting States.”
23

  (emphasis added) 
 

28. In particular, Article 54(b) provides for a termination mechanism entirely separate from the 

BIT termination provision. Herein, the silence of Cogitatia has contributed to the termination 

of the BIT by way of tacit consent (Section 1). The consultation requirement is inapplicable 

because the BIT is a bilateral treaty (Section 2). 

 

i. Acquiescence in the Form of Silence Constituted Tacit Consent 

 

29. The failure of Cogitatia to raise any objection amounts to tacit consent to Barancasia’s  

termination. To this end, ILC has explicitly recognised mutual consent, as the language in 

VCLT Article 54(b), includes tacit consent. 24  Under customary international law, tacit 

consent has been interpreted as shown in the acquiescence of a state.25 In Gulf of Maine, the  

                                                           
22

 Annex No 1, BIT, Article 8(2), R-29 
23

 VCLT, Article 54(b) 
24

 Nolte, 357, 359 
25

 See, e.g., Gulf of Maine ¶¶128, 140; King of Spain, ¶¶128, 198; Temple case, ¶23 
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ICJ defines acquiescence as “equivalent to tacit recognition manifested by unilateral conduct 

which the other party may interpret as consent”.26 As regards this dispute, Cogitatia has given 

a valid tacit consent to Barancasia’s termination in two aspects.  

 

30. First, the behaviour of Cogitatia amounts to acquiescence. In Temple case, the tribunal 

summarised the operation of tacit consent as follows: 

 

“[I]n fact, as will be seen presently, an acknowledgment by conduct was 

undoubtedly made in a very definite way; but even if it were otherwise, it is clear 

that the circumstances were such as called for some reaction, within a reasonable 

period, on the part of the Siamese authorities, if they wished to disagree with the  

map or had any serious question to raise in regard to it. They did not do so, either 

then or for many years, and thereby must be held to have acquiesced.”
27

 (emphasis 

added) 
 

31. In the current dispute, Cogitatia has acquiesced to the termination through its  failure to 

object in response to the termination notice in 2007 and the removal of the BIT from Ministry 

of Finance website in 2008.28 There existed a prima facie duty for Cogitatia to positively react 

signifying an objection if Cogitatia did not so consent, given the significance of the 

termination. Mere reply to notice cannot be taken as objection, but is proof of Cogitatia’s 

knowledge of Respondent’s intention to terminate. 

 

32. Further, the period of time of the continued silence must be sufficiently long to amount to 

acquiescence. The duration of inaction has been the indicator for tribunals for the finding of 

acquiescence to consent. The Temple case tribunal required the lack of reaction be “within a 

reasonable period or for many years”.29 In Gulf of Maine, after concluding the silence of the 

United States to Canada’s issuance of exploration permits as merely “brief silence”, the 

tribunal cited the Nicaraguan silence for three years in Honduras v Nicaragua as sufficient to 

justify a finding of acquiescence from “conduct that had continued over a very long period”.30  

 

33. Following the same line of reasoning,  Cogitatia has remained silent for a reasonably long 

period. In the circumstances, the confirmation by Cogitatia was made after a lapse of three 

                                                           
26

 Gulf of Maine, ¶130 
27

 Temple case, ¶38 
28

 Annex No 6, Government Decision dated December 11, 2006, R-37; Annex No 7.1, Notification dated June 

29, 2007, R-39; Annex No 7.2, Reply dated September 28, 2007, R-40  
29

 Temple case, ¶23 
30

 Gulf of Maine, ¶310 
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months from Respondent’s notification.31 It could not be a mere acknowledgment of receipt. 

The only  reasonable inference is that Cogitatia had already duly contemplated and tacitly 

consented to the unilateral termination. Subsequently, Cogitatia also maintained silence 

towards both the termination notice and the official removal of BIT since 2007. Perhaps most 

importantly, this failure to protest by Cogitatia, the Contracting Party in question, has yet to 

raise any objection at this time of the proceeding. 

 

ii. Consultation Requirement Only Applies to Multilateral Treaties 

 

34. Termination of the BIT operated under Article 54(b) need not satisfy the consultation 

requirement. Pursuant to Article 31 of the VCLT, a treaty is to be interpreted “in accordance 

with the ordinary meaning to be given to the terms of the treaty in their context and in the 

light of its object and purpose”.32 Article 54(b) requires “consent of all the parties” and 

“consultation with the other contracting States”. By reading both conditions together, “parties” 

are not to be confused with “the other contracting States”. While “parties” are states who 

have put the treaty  in force by ratification, “the other contracting States” must accordingly 

mean states that  have signed but not ratified the treaty.  As Dorr observes, “contracting 

States” are those states that have already consented to be bound by the respective treaty, but 

for which that treaty has not yet entered into force and not yet made them “parties”, as in the 

situation of multilateral treaties.33Such “contracting states” do not exist in this dispute.  

 

35. As a result of the acquiescence of Cogitatia, Respondent’s unilateral termination of BIT has 

taken effect by mutual consent under Article 54(b) of the VCLT.  

 

B. BIT Has Been superseded by TFEU upon Accession to the EU 

 

36. Upon the accession of Cogitatia and Barancasia to the EU, EU law had superseded the BIT 

under Article 59 of the VCLT upon the satisfaction of two conditions. First, the two  treaties 

relate to the same subject matter (Section 1). Second, it  was the common intention of both 

contracting parties that EU law automatically superseded TFEU (Section 2). Alternatively, 

                                                           
31

 Statement of Uncontested Facts, ¶10, R-21 
32

 VCLT, Article 31 
33

 Dörr, 960, ¶42; VCLT, Article 2 
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the second condition is satisfied because the two  treaties were  so incompatible that they 

were  incapable of being applied at the same time (Section 3). 

 

i. The BIT and TFEU Relate to the Same Subject Matter 

 

37. In accordance with Article 31(1) of the VCLT, the term “relating to the same subject matter” 

should be interpreted in light of its ordinary meaning.35 It does not suggest “covering exactly 

the same subject matter”. In any event, the Tribunal shall  not adopt a narrow approach for 

interpreting Article 59(1) of the VCLT. In Genocide, the ICJ stated that “If the relevant 

words in their natural and ordinary meaning make sense in their context, that is an end of the 

matter”.36
 Indeed, the onus would be on Claimant to prove a strict approach should instead be 

used.37 

 

38. ILC, the original drafter of the VCLT, proposed a test for same subject matter: 

 

“If attempted simultaneous application of two rules to one set of facts or action 

leads to incompatible results it can be safely assumed that the test for sameness is 

satisfied”.38  

 

The Eureko tribunal pointed to the “sameness” standard but failed to apply the test. 39 

Arguendo, the “sameness” test can be exemplified with the BIT arbitration provision. While 

the non-discrimination principle in Article 18 of the TFEU guarantees the same protection to 

all EU nationals, the BIT explicitly excludes Member States who do not have BITs from 

enjoying the alternative dispute settlement mechanism contained in Article 8 of the BIT. Such 

“incompatible results” clearly satisfy the “sameness” test.  

 

ii. Both Contracting Parties Intended That TFEU Superseded the BIT  

   

39. The supersession of the BIT emanated from the common intention of the contracting parties. 

Such intention need not be express or in any written form. Article 59(1) of the VCLT states: 

 

                                                           
35

 VCLT, Article 31(1) 
36

 Genocide, ¶¶109-10 
37

 Brownlie’s, 375 
38

 Report of the Study Group on Fragmentation, ¶22 
39

 Eureko, ¶239 
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“It appears from the later treaty or is otherwise established that the parties 

intended that the matter should be governed by that treaty”.40  

 

The fact that the common intention does not have to stem from the later treaty gives full 

effect to the implied termination by way of supersession under Article 59(1).41 As explained 

above, the inaction or silence of Cogitatia amounted to tacit consent to the termination by 

Barancasia. The reasonable inference from the circumstantial evidence that Cogitatia remains 

silent up to date to the 2007 notification and the removal of the BIT from the official website 

is that both contracting parties intended the BIT has been superseded by TFEU.42 

 

iii. The Two Treaties Were So Incompatible That They Were Not Capable of Being 

Applied at the Same Time 

 

40. The BIT is incompatible with the EU law and both treaties could not theoretically be applied 

together. In particular, the current dispute put before this Tribunal in accordance with the 

arbitration provision in the BIT should indeed remain under the exclusive jurisdiction of the 

ECJ. First, the arbitration provision violates the non-discrimination principle in the EU law. 

Second, the entry into force of Lisbon Treaty has included FDI matters under the exclusive 

competence of the EU.  

 

41. First, the BIT expressly violates the non-discrimination principle under EU law. Article 18 of 

the TFEU provides that “any discrimination on grounds of nationality shall be prohibited”.43 

Apparent from the operation of the BIT is the fact that investors from Member States that 

have not concluded BITs with Barancasia do not enjoy the same protections, in particular 

from the arbitration mechanism.44 The argument on extension of such benefit to all EU States 

was raised in Eureko.45 However, the ECJ stated that extending benefits “is not capable of 

remedying the discriminatory effects”. It would only validate the mechanism where 

discrimination remains. 46  Herein, the Tribunal should find that the discriminatory nature 

                                                           
40

 VCLT, Article 59(1) 
41

 Dörr, 2017 
42

 Statement of Uncontested Facts, ¶¶10-11, R-21 
43

 TFEU, Article 18 
44

 Open Skies, ¶124 
45

 Eureko, ¶274 
46

 See e.g., Gielen, ¶52; Open Skies, ¶¶124, 135; Avoir Fiscal, ¶45; Saint Gobain, ¶59 
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inherently arises from the BIT and it is not the possible remedy that matters but the effect of 

termination triggered by such incompatibility under Article 59(1) of the VCLT. 

 

42. Second, the BIT has fallen under the exclusive competence of the EU subsequent to the entry 

into force of Lisbon Treaty in 2009 in accordance to Article 207 of the TFEU.47 It follows 

that the EU now has the power in negotiation of international investment agreements and to 

conclude investment arbitration provisions in the EU. Although the Eureko tribunal rejected 

Slovakia’s jurisdictional objection, since that arbitration already commenced in 2008, the 

tribunal was well aware of its inability to deal with the effect of Lisbon Treaty. The tribunal 

stated: 

 

“[T]he one exception would be if Article 8 of the BIT, which provides for 

arbitration between the investor and the State, were by itself incompatible with 

EU law. It might be argued that it is incompatible with the Lisbon Treaty. If that 

were so, that would, at least arguably, deprive the Tribunal of jurisdiction.”
48

 

(emphasis added) 
 

43. As regards the current dispute, the Tribunal shall address the issue of Lisbon Treaty and that 

the pre-accession BIT has been rendered incompatible with the EU exclusive competence 

over FDI matters. 

 

44. As a result of the incompatibilities of the BIT and EU law touching upon related subject 

matter, the position of ECJ cannot be more consistent and abundantly clear that termination 

of the BIT is the consequence.49 For the reasons listed above, the BIT was superseded by 

TFEU and thus terminated under Article 59(b) of the VCLT, upon the accession of both 

contracting parties to the EU. 

 

C. Alternatively, the Arbitration Provision is Inapplicable by Itself 

 

45. Should the Tribunal finds that the BIT has not been terminated under Article 59(1) of the 

VCLT, the arbitration provision contained in BIT Article 8 has been rendered inapplicable 

upon accession of both contracting parties to the EU. First, the arbitration provision is 

                                                           
47

 TFEU, Article 207 
48

 Eureko, ¶273 
49

 See e.g., Commission v Austria; Commission v Sweden; also see EC Press release on Intra-EU BITs (2015). 
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incompatible and thus inapplicable under Article 30(3) of the VCLT. Second, EU law 

precedes the BIT by virtue of the principle of supremacy. 

 

46. First, the BIT would apply “only to the extent that its provisions are compatible with the later 

treaty” under Article 30(3) of the VCLT.50  As explained above, the arbitration provision is 

largely incompatible with the exclusive jurisdiction of ECJ. Here, the threshold for the 

incompatibility is much lower to bring out the effect in Article 30(3) of the VCLT. It does not 

require the practical incompatibility that the two treaties, the BIT and TFEU, are incapable of 

being applied at the same time. Furthermore, as noted in Eureko, Article 30(3) of the VCLT 

would be triggered by only “slight incompatibility”. This rather low standard is also reflected 

in the decisions by ECJ such as in Commission v Austria, where the ECJ required Austria to 

bring hypothetical incompatibilities in pre-accession BITs in line with the EU law. Herein, 

Respondent submits that the conflicting nature of the arbitration provision in BIT with TFEU 

is sufficient to bring out the effect of Article 30(3) of the VCLT. 

 

47. Second, the EU law takes precedence over the BIT. To this regard, ECJ has put repeated 

emphasis that the principle of supremacy not only applies to national legal systems, but also 

covers bilateral agreements by and among Member States.51 Further, Article 351(1) of the 

TFEU which guarantees rights held by investors from pre-accession agreements does not 

apply here because it concerns only agreements concluded with third countries. This position 

was confirmed by ECJ in Commission v Italy.52 This would mean that the BIT is necessarily 

subject to the precedence of TFEU in case of conflict. 

 

48. Accordingly, Respondent submits that even when the BIT remains valid as a whole, the 

inapplicability of the arbitration provision in the BIT for the reasons above has deprived the 

Tribunal of jurisdiction to hear this dispute. 

 

D. Termination has Fulfilled the Procedural Requirements 

 

49. As a prerequisite, Respondent has fully complied with the procedural requirements. The 

contested procedures outlined in Articles 65 and 67 of the VCLT include (1) a notification 

                                                           
50

 VCLT, Article 30(3) 
51

 Matteucci, ¶22 
52

 Commission v Italy, ¶10 
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with reasons for the termination and (2) an instrument communicated to the other party to 

carry out such measure, if a no-objection period of three months has lapsed.53 

 

50. First, the 2007 notification has indicated the reason. Herein, a notice of termination was 

signed in writing by the Prime Minister of Barancasia.54 This notice included the measure of 

termination specifically targeting at the Cogitatia-Barancasia BIT. The attached resolution 

not only states such termination applies to all BITs with other EU Member States, it also 

points to the meetings held in accordance with the Resolution.55 The reasonable inference is 

that the termination is made on the basis of the obsolete nature of BITs upon accession of 

Respondent to the EU. 

 

51. To this end, the compliance of the notification can be further consolidated by distinguishing 

the email contested in Eureko. The tribunal rejected the email as a proper notice with reasons, 

since it only purported to collect universally the “unofficial opinion” to a proposal to 

harmonise existing BITs.56 The notification in this dispute, in effect, is distinguishable. The 

2007 notification cannot be clearer to present itself as an official notice specific to Cogitatia 

to immediately terminate the BIT because the BIT had become obsolete due to the accession 

implied from the Resolution. Equally critical is the undisputed fact that Cogitatia, a 

contracting party of the BIT, has never raised any objection to this termination. 

 

52. In addition, the termination was subsequently carried out through an instrument. This requires 

no more than an informal instrument not necessarily in writing. As a member of the ILC 

clearly explained, 

 

“very informal methods were used to express the will of the State to denounce or 

terminate a treaty. A mere note verbale from a Head of Mission or from the 

Foreign Minister was sufficient.”57  

 

Respondent, in effect, has gone further to take off the BIT from the Government website 

which is accessible to the public.58 In sum, the termination by Respondent has fulfilled all 

procedural requirements and was thus validly carried out. 

                                                           
53

 VCLT, Article 65, 67 
54

 Annex No 7.1, Notification dated June 29, 2007, R-39 
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 Annex No 6, Government Decision dated December 11, 2006, R-37 
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57

 YBILC 1966, 112, ¶19 
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53. In sum, the intention and consent of the contracting parties must be respect, and Claimant 

who is not the original contracting party should not impute any objection to the valid 

termination on behalf of Cogitatia. Respondent also rightfully expects this Tribunal will give 

full effect to the obsolete nature of the BIT upon the accession of both contracting parties to 

the EU and their will to be regulated by a new legal order in the EU internal market. 

 

II. THE CURRENT CLAIMS ARE INADMISSIBLE 

 

54. Should the Tribunal find the jurisdictional objection unsatisfactory, the claims submitted by 

Claimant are also inadmissible: first, Claimant has not exhausted available local remedies 

while the BIT does not expressly waive the exhaustion rule; second: this arbitration is subject 

to the principle of supremacy. 

 

A. Claimant Has Not Exhausted Local Remedies  

 

55. Because Claimant has not exhausted the local remedies available to them, the claims are 

barred on the ground of inadmissibility. Such local remedies are available from the domestic 

courts of Barancasia.59 The ICJ consistently put great emphasis on the necessity for the rule 

of exhaustion of local remedies before international proceedings so that the State where the 

violation occurred can redress it by its own means.60  

 

56. Indeed, a strict compliance of the rule is to be expected of Claimant. The ELSI case held that 

the exhaustion rule cannot be tacitly dispensed with.
61

 Although the FCN Treaty in that case 

provided that “any dispute between parties shall be submitted to ICJ”, the argument that this 

dispute settlement alternative was a waiver to the exhaustion rule was rejected by the ICJ: 

 

“[T]he Chamber finds itself unable to accept that an important principle of 

customary international law should be held tacitly dispensed with, in the absence 

of any words making clear an intention to do so.”
62

 

 

                                                                                                                                                                                     
58

 Statement of Uncontested Facts, ¶11, R-21 
59

 PO No 2, Question 23, R-59 
60

 Interhandel, 27; Nielsen v Denmark, ¶327; Barcelona Traction, ¶16 
61

 ELSI, ¶¶48-50 
62

 ELSI, ¶50 
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57. Likewise, as regards Article 8 of the BIT before the Tribunal, simply listing alternative 

dispute settlement mechanisms is clearly insufficient. Nor does the BIT contain an express 

waiver to the exhaustion rule.63 Rather, it is silent on the matter. An example of a properly 

drafted waiver would be Article 10(5) of the near identical Austria-UAE BIT, which provides 

that “If the investor chooses to file for arbitration, the host contracting party agrees not to 

request the exhaustion of local settlement procedures.”64 

 

58. As a result, the Tribunal should find the current claims inadmissible because Claimant has 

not fulfilled their responsibility to seek remedies from the domestic courts of Barancasia.  

 

B. The Exclusive Jurisdiction Rests with ECJ and Thus Bars the Claims 

 

59. ECJ should have the exclusive jurisdiction over this dispute because it concerns the validity 

of a pre-accession BIT concluded between Member States and its potential conflicts with the 

EU law. In accordance with Article 344 of the TFEU, “Member States undertake not to 

submit a dispute concerning the interpretation or application of the Treaties to any method of 

settlement other than those provided for therein.”65 Article 267 of the TFEU also states that 

ECJ “shall have jurisdiction to give preliminary rulings concerning… (a) the interpretation of 

the Treaties”.66 By submitting the dispute to this Tribunal, the uniform interpretation and 

enforcement of the EU law cannot be ensured and removed from control by the ECJ.67 In 

MOX Plant, ECJ explicitly objects the “outsourcing” of the dispute settlement and concluded 

that: 

 

an international agreement cannot affect the allocation of responsibilities defined 

in the Treaties and consequently, the autonomy of the Community legal system … 

The act of submitting a dispute of this nature to a judicial forum such as the 

Arbitral Tribunal involves the risk that a judicial forum other than the Court will 

rule on the scope of obligations imposed on the Member States pursuant to 

Community law.
68

 
 

60. Although MOX Plant concerns an inter-state dispute, the same line of reasoning should be 

followed here because: first, the conclusive authority on ECJ’s exclusive jurisdiction on inter-

                                                           
63

 Annex No 1, BIT, Article 8, R-29 
64

 Austria-UAE BIT, Article 10(5) 
65

 TFEU, Article 344 
66

 TFEU, Article 267 
67

 MOX Plant, ¶¶123-125 
68

 MOX Plant, ¶¶123, 177 
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state disputes, as in MOX Plant, does not necessitate a limitation on investor-state disputes;69 

second, the arbitration mechanism for inter-state disputes contained in almost all BITs is the 

shared feature and runs parallel with investor-state disputes, including the present BIT; third: 

TFEU Article 344 is manifestly silent on the types of dispute.  

 

61. As Claimant might argue that this Tribunal is not equipped to request such preliminary ruling 

from ECJ, such as established in Nordsee, 70  this limitation however corresponds with 

Respondent’s proposition that this dispute should return to the domestic court of Barancasia, 

where exhaustion rule can be fulfilled and preliminary ruling be requested. By respecting the 

exclusive jurisdiction conferred on ECJ under the EU law, this Tribunal could in turn allow 

Barancasia, where the violation occurred, to “have an opportunity to redress it by its own 

means”.71 

  

                                                           
69

 Von Papp, 11 
70
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ARGUMENTS ON LIABILITY 

 

I. THERE WAS NO BREACH OF THE FAIR AND EQUITABLE TREATMENT 

STANDARD 

A. Denial of License was not arbitrary 

62. The denial of license for Alpha Project was not arbitrary, and does not constitute a breach of 

the fair and equitable treatment standard.  

63. It is undisputed by the Respondent that the promise of fair and equitable treatment (“FET”) 

standard amounts to a guarantee of freedom from arbitrariness or caprice in discretionary 

decision-making.
72

 The definition of “arbitrary” in Black’s Law Dictionary has been adopted 

by several arbitral tribunals, which is held to mean “depending on individual discretion […] 

founded on prejudice or preference rather than reason or fact”.
73

 However, where the state 

could demonstrate that the decision was made in an objective and rational manner, it will 

defeat any claim made under such standard.
74

 

64. Firstly, the Respondent submits that the denial of licence for Alpha Project was well-founded 

on reason, which is that “a fixed feed-in tariff would only be available for new projects, not 

for existing ones”
75

. The rationale for such decision is more than reasonable, since the LRE 

was implemented to promote further development and introduction of innovative 

technologies. Alpha Project had already been operating since 2009,
76

 hence it was reasonable 

that the license would not be granted to Alpha Project since this would unlikely stimulate 

further technological development. Furthermore, Alpha Project had already been issued a 

licence by the BEA which had yet to expire,
77

 it is again reasonable that one project would 

not be granted two licenses with different tariff rates on the same subject matter. 
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65. Secondly, there is no prejudice against the Claimant. Firstly, the mere fact that the Claimant 

was rejected the licence could not be suggestive of any prejudicial conduct by the state, since 

it has never been suggested that all licence applications would be approved. In fact, only 

6000 out of 7000 applications were approved, and there were selection criteria in approving 

the licences.
78

 Secondly, the Claimant successfully obtained licenses for Beta Project and the 

12 Projects,
79

 indicating that the Respondent had no prejudice against the Claimant.  

66. Any allegation by the Claimant that the reason for denial contradicts express legislative 

provision does not stand. The licence was denied for reason that a fixed feed-in tariff would 

only be available for new projects, not for existing one.
80

 However, Article 3 of the 

Regulation provides that “a renewable energy provider, upon obtaining a license for the 

development of existing or new photovoltaic capacity, is entitled to the feed-in tariff 

calculated and announced by the Barancasia Energy Authority for the duration of the period 

specified by the Law on Renewable Energy”.
81

  

67. The key is on the word “development”, which according to the Cambridge Dictionaries 

means “to (cause something to) grow or change into a more advanced, larger, or stronger 

form”.
82

 It is plain that there has been no development of the Alpha Project since all the 

Claimant had done was to continue the operation of it, and there had been no evidence of any 

expansion or development plan regarding the Alpha Project. It has never been suggested by 

the Respondent that existing project without further development could be granted the licence, 

and as has been mentioned, this would be contrary to the objective of the LRE which is to, 

inter alia, “promote further development and introduction of innovative technologies”.
83

 

B. Reduction in tariff constituted no breach of legitimate expectation 

68. There could have been no legitimate expectation by the Claimant that the feed-in tariff rate at 

0.44 EUR/kWh would not change. Alternatively, even if there is such legitimate expectation, 

the Respondent’s frustration of the legitimate expectation was justified.  

                                                           
78
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69. The principle of legitimate expectation has been recently set out by the tribunal in Micula. In 

essence, there are three requirements: 

(a) The State made a promise or assurance; 

(b) The investors relied on that promise or assurance as a matter of fact; and, 

(c) Such reliance and expectation was reasonable. 

(i) No promise or assurance by the State 

70. When the alleged legitimate expectation is one of regulatory stability, the reasonableness of 

the expectation must take into account the underlying presumption that, absent an assurance 

to the contrary, a state cannot be expected to freeze its laws and regulations.
84

 

71. Such assurances often takes the form of stabilisation clauses, which are clauses which are 

inserted in state contracts concluded between foreign investors and host states with the 

intended effect of freezing a specific host state’s legal framework at a certain date, such that 

the adoption of any changes in the legal regulatory framework of the investment concerned 

would be illegal.
85

 It is clear from the facts that there is no stabilization clause in the license. 

72. The tribunal in Paushok v Mongolia emphasized the need for specific representation 

particularly in cases of taxation, which is analogous to the present case which concerns the 

feed-in tariff mechanism. In particular, the tribunal noted that:- 

“There is no doubt that the [Windfall Profit Tax] represented a radical change in the 

taxation of the gold mining industry in Mongolia and that it had a severe negative 

impact upon the industry as a whole and upon GEM in particular. But this does not 

mean that the enactment of such legislation was contrary to the Treaty. An investor, 

without an agreement which limits or prohibits the possibility of tax increases, should 

not be surprised to be hit with tax increases in subsequent years and such an event 

could not be considered as ‘unpredictable’. Mongolia is far from being the only 

country in the world were dramatic unforeseen increases in the price of certain 

commodities has led to major changes in taxation regimes of those commodities. 
                                                           
84
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Before concluding that a particular taxation level alters ‘the predictability of the 

business and legal framework’ of a country, an international arbitration tribunal will 

want to see a clear demonstration that, absent such an agreement, such increase in 

taxation constitutes a breach of an international obligation of that country.”
86

 

73. The crystallisation reasoning in Micula is not applicable. While it was held in Micula that the 

general legislation created a generalised entitlement and such general entitlement was later 

crystallised with respect to the qualifying investors through the granting of the Permanent 

Investor Certificates (“PICs”) which from that moment on became a specific entitlement with 

respect to specified investors,
87

 the circumstances in that case are to be distinguished. The 

PICs in Micula stated specifically that (i) the certificate holder benefit from the general 

incentives and (ii) they would be valid until 1 April 2009.
88

 

74. In contrast, it is only known that the license obtained by the Claimant states that there will be 

a guaranteed 0.44 EUR/kWh tariff, with no mention in the licence that such would be in place 

for 12 years.
89

 This being the case, there could have been no crystallisation of the legislative 

provisions into the licence. 

(ii) Content of the representation  

75. Alternatively, even assuming that the legislation and the license constitute a representation, 

the representation is to the effect that a tariff rate allowing for an annual return rate of 8% 

would be in force for 12 years.  

76. Article 4 of the LRE provides that “The feed-in tariff announced by the Barancasia Energy 

Authority (“BEA”) and applicable at the time of issuance of a licence will apply for twelve 

years”, and the publicly announced fixed feed-in tariffs were calculated “based on the 

premise that the average annual return on investment for licensed renewable energy should be 

8%”.
90
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77. It is therefore submitted that the content of the representation is not just that the tariff would 

remain at 0.44/kWh for 12 years, but that the tariff would remain at 0.44/kWh provided that 

the average annual return on investment for licensed renewable projects should be 8%.  

(iii) No reliance by the Claimant 

78. Even assuming there is a representation made by the state, the expectation must be a 

determining factor in an investor’s decision to invest, without which the investment would 

not have been made.
91

 

79. As regards the Alpha Project, it is clear that the investment was made in 2009,
92

 whereas the 

LRE was only introduced in May 2010,
93

 hence there could be no argument that the 

expectation created by the LRE was a determining factor for the Claimant in making the 

investment for Alpha Project, since the investment was made even without the LRE at all. 

80. As regards the 12 Projects, it is submitted that the Claimant has placed no reliance on the 

stability of the LRE in making the investment. From the beginning of 2012 the local media 

has already regularly highlighted the excessive profits of the solar developers and the 

abundant possibilities for the abuse of the green subsidies scheme.
94

 It would not be possible 

that the Claimant was not aware of such news. It is therefore curious why the applications for 

all 12 Projects were suddenly made on 1 April 2012,
95

 when among the 12 Projects only 3 

installations were built in the year 2012.
96

 The only reasonable explanation for this move is 

that it was the expectation of the Claimant that the tariff regime would soon be changed and 

hence the applications should be made as soon as possible, which is completely contrary to 

the alleged legitimate expectation that the tariff regime would remain unchanged. 

(iv) Balancing test favours the Respondent’s measure 

81. Even if there is a legitimate expectation, frustration of such does not necessarily lead to a 

breach if the state’s measure is proportional. In Total v Argentina it was held that the 
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determination of a breach of the fair and equitable standard requires a weighing of the 

investor’s reasonable and legitimate expectations on the one hand and the state’s legitimate 

regulatory interest on the other. In particular, the tribunal held that: 

“an evaluation of the fairness of the conduct of the host country towards an investor 

cannot be made in isolation, considering only their bilateral relations. The context of 

the evolution of the host economy, the reasonableness of the normative changes 

challenged and their appropriateness in the light of a criterion of proportionality also 

have to be taken into account”.
97

 

82. It is emphasised that while the feed-in tariff was adjusted downwards from 0.44 EUR/kWh to 

0.15 EUR/kWh, the new tariff would still allow energy companies to obtain an annual 

average return rate on the investment that was at least 8%, since the development costs of 

solar panels were substantially decreased by the ground-breaking technology in 2011.
98

 

83. In Perenco v Ecuador, the tribunal considered that the retroactive imposition of a 50% 

revenue tax on the investor was reasonable, since the oil price had risen significantly, causing 

Perenco to earn much more than it had expected.
99

  

84. Apply Perenco in the present case, keeping the tariff rate at 0.44 EUR/kWh would create an 

unfair windfall to the investors, since they would be earning an average profit much higher 

than that of 8% as agreed by the investors and the state. Instead, the new tariff rate readjusted 

the numerical value of the tariff rate, such that it would still enable investors to make the 

expected annual return.  

85. Also, one of the purposes and aims of the LRE is to ensure sustainable development of the 

use of renewable energy sources taking into account the principles of consumer protection,
100

 

which was also one of the considerations taken into account by the tribunal in Total ¶160. 

Since the state subsidizes the foreign investors using public expenses, it would not be right 

that the state should allow the investors to gain an unfair windfall profit and pass the burden 

on the consumers. 
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C. There was no violation of the Claimant’s due process rights in amending the LRE 

86. The Respondent submits that while the right to be heard constituted part of the fair and 

equitable treatment standard in some arbitral cases, there is no such requirement in the 

present case. 

87. In Metalclad v Mexico, where a construction permit had been denied to the claimant, the 

tribunal considered that there was a breach of the FET standard since the denial decision was 

made in a private meeting where Metalclad received no notice, to which it received no 

invitation, and at which it was given no opportunity to appear.
101

 The major difference 

between the Metalclad case and the current case is that in the Metalclad case the meeting was 

solely for the discussion of Metalclad’s licence, whereas in the present case the hearing was 

for the discussion of the amendment of the LRE which concerned not just the Claimant, but 

over 6000 investors.
102

  

88. Firstly, it would not be realistic for the Respondent to invite all 6000 investors to the meeting. 

Accordingly, only national entrepreneurs and foreign investors having in total a significant 

share in the market of renewables were invited to attend the hearing;
103

 given that most of the 

licensees operate projects of much greater scale and with much more extensive experience in 

solar energy,
104

 it is most reasonable that the Claimant was not specifically invited to the 

hearing. 

89. Secondly, Barancasian law grants the national parliament broad discretion in the course of 

legislative procedures. It is not bound by any rules regarding their choice of stakeholders
105

 

and the steps undertaken by the Parliament were completely in compliance with the national 

law.
106
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III. DEFENCES WERE AVAILABLE TO THE RESPONDENT 

A. BIT Article 11 defence was applicable 

90. Even if there is a breach of the fair and equitable treatment standard, which is denied by the 

Respondent the state is precluded from liability by virtue of Article 11 of the BIT, the 

“Essential Security Interests” clause, which provides that: 

“Nothing in this agreement shall be construed to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace and security.” 

(i) The Respondent complies with its EU obligations 

91. Firstly, the obligation in question is to comply with the EU borrowing limit as stipulated in 

Articles 121 and 126 and Protocol 12 of the Treaty on the Functioning of European Union. In 

essence:- 

(a) Article 121 provides that EU member states shall regard their economic policies as a 

matter of public concern and shall comply with the broad guidelines set out in a 

recommendation adopted by the Council; 

(b) Article 126 provides that member states shall avoid excessive government deficits and 

that the ratio of government debt to gross domestic product should not exceed a 

reference value as specified in the Protocol; and 

(c) Protocol 12 provides that the reference value for the ratio of government debt to gross 

domestic product at market prices should be 60%.
107

 

92. The combined effect of the above is that the Respondent is subject to a ratio of 60% in 

government debt to gross domestic product at market prices. The borrowing limit for the 

relevant years will be exceeded if Barancasia is to borrow the necessary amounts for the 
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maintenance of the renewable energy support system and the feed-in tariffs at 0.44 

EUR/kWh.
108

 

(ii) The measures were for the maintenance of international peace and security 

93. Secondly, the measures adopted were for the maintenance of international peace and security. 

While there are no direct arbitral awards in which the tribunal has analysed the meaning of 

“international peace and security”, the essential security interest clauses in other BITs often 

include the circumstances of “protection of essential security interests” and “maintenance of 

public order”, and these terms are interpreted by the tribunals. 

94. In interpreting the meaning of these terms, the tribunal in LG&E v Argentina rejected the 

notion that the essential interest clause is only applicable in circumstances amounting to 

military action and war, and emphasised that: 

“To conclude that such a severe economic crisis could not constitute an essential 

security interest is to diminish the consequence that the economy can bring on the 

lives of an entire population and the ability of the Government to lead. When a State’s 

economic foundation is under siege, the severity of the problem can equal that of any 

military invasion.”
109

 

95. Hence, it is submitted by the Respondent that the maintenance of international economic 

peace and security is rightly within the ambit of the essential security interest clause in the 

BIT.  

96. It would not be the intended meaning of the party that obligations in relation to maintenance 

of international peace and security refer only to obligations under Security Council’s 

resolutions. Otherwise, the parties will have spelled out this express requirement in the BIT, 

as in the Austrian Model BIT 2008, the Columbia-India BIT, or the new United States BITs, 

which provide that – 
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“No provision of this Agreement shall be construed as to prevent a contracting party 

from taking any action in pursuance of its obligations under the United Nations 

Charter for the maintenance of international peace and security.” 

(iii) The measures adopted by the Respondent were reasonable 

97. The tribunal in LG&E held that the measure adopted by the state does not need to be the best 

way to deal with the problem, so long as it can provide immediate relief to the situation.
110

  

98. The relevant article in the US-Argentina BIT is reproduced below:- 

“This Treaty shall not preclude the application by either Party of measures necessary 

for the maintenance of public order, the fulfilment of its obligations with respect to 

the maintenance or restoration of international peace or security, or the protection of 

its own essential security interests.” 

It should be noted that the wordings adopted in the US-Argentina BIT are “measures 

necessary for maintenance […]”, whereas those adopted in the Cogitatia-Barancasia BIT are 

“measures to fulfil its obligations with respect to the maintenance […]” with the word 

“necessary” missing. While the Respondent does not submit that this refers to an unrestrained 

exercise of power in the adoption of measures, the standard should in no sense be more 

stringent that than approved by the tribunal in LG&E. 

99. The concept of giving a margin of appreciation to the state’s decision was introduced by 

arbitral tribunal in Continental Casualty v Argentina, where the tribunal held that in deciding 

whether there are reasonable alternatives, the tribunal has to conduct a weighing and 

balancing exercise. Alternatives that are merely theoretical, with prohibitive costs or insert 

undue influence on the state will not be considered reasonable.
111

  

100. There is no reasonable alternative readily available to the Respondent at the moment that the 

Respondent decided to amend the LRE. It would not be practical for the Respondent to 

renegotiate all 6000 licenses with the investors; nor will it make sense that the Respondent 

increases the tax on citizens or consumers in order to make up the extra budget, given that 
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providing the investors with the feed-in tariff at 0.44 EUR/kWh would actually create an 

unfair windfall for the investors. Since the new tariff rate would allow the average annual rate 

of return of the foreign investors to remain at 8%, or even more, it is a reasonable measure 

adopted by the Respondent. 

B. Necessity defence under customary international law was applicable  

101. Alternatively, the Respondent relies on the necessity defence under customary international 

law. It has been codified in the Article 25 of the ILC Articles, which provides that a state 

must first demonstrate that it is safeguarding an essential interest against grave and imminent 

peril. Secondly, the measure taken should be the only way to safeguard its essential interest. 

Thirdly, the state has not been at fault in contributing to the state of necessity. It is submitted 

that all three requirements have been satisfied by the Respondent. 

102. Teachers were on national strikes since they considered that the Respondent was on the brink 

of economic breakdown and the teachers deserved more than the solar panels.
112

 If the strikes 

continued, this would have negatively affected Barancasia’s education system, since there 

would be an absence of teaching manpower in school. The severity of the national strikes was 

further levelled up by the overwhelming public support over the teachers’ strikes.
113

 

Therefore, in amending the LRE and hence lowering the feed-in tariff rate, the Respondent 

was safeguarding the soundness of the educational system and the stability of its economy 

against social unrest.  

103. Secondly, amending the LRE and lowering the feed-in tariff was the only way to safeguard 

the essential interests. It is true that other measures such as tax hikes may raise the 

Respondent’s revenue and thus allow the Respondent to have sufficient money to pay the 

previous feed-in tariff rate, but this measure could not solve the serious and imminent peril 

threatening the Respondent, which was the discontent of the teachers and the general public 

that a substantial sum of the Respondent’s revenue was to be spent on solar panels.  

104. Thirdly, the Respondent was not at fault in contributing to the state of necessity. While the 

Respondent was considering the 7000 applications for licences, the Respondent could not 

                                                           
112

 Statement of Uncontested Facts ¶ 32 (R-24) 
113

 Ibid. 



28 
 

have rejected the applications solely on the basis that a large sum of money would have to be 

spent on the investors. Instead, the current measure would allow a larger number of investors 

to be benefited from feed-in tariff rate that guaranteed an average annual return of 8%, which 

is definitely one of the most important concerns as regard the implementation of the LRE, 

instead of concentrating the excessive benefits to a small group of investors. The Respondent 

could not have been in fault. 
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ARGUMENTS ON REMEDIES 

 

I. RESTITUTION: REPEALING THE AMENDMENT 

105. If the Tribunal finds that Respondent is in breach of the FET standard and no defence is 

applicable to Respondent (both of which are, however, denied by Respondent), Respondent 

submits that there should be no order of repeal of the amendment of the LRE.  

106. As a preliminary note, this tribunal has not been given any express power to order specific 

performance in the sense of repeal of domestic legislation of a state, neither in in the LCIA 

Rules or the BIT. According to the LCIA Rules, the tribunal is only expressly given the 

power to order “specific performance of any agreement (including any arbitration agreement 

of any contract relating to land)”.
114

 In the BIT, it is only provided that the investors shall be 

accorded treatment as regards “restitution”. It is the submission of the Respondent that 

ordering specific performance or restitution in private context is well within the power of the 

Tribunal; however such power does not equate to the power to order the repealing of 

domestic legislation.  

107. Further, the ILC Articles provide that there are two bars to the grant of restitution: (1) 

impossibility and (2) disproportionate burden.
115

 

108. Firstly, ordering a state to repeal its domestic law is materially impossible. This is the 

position adopted in LG & E where the tribunal rejected the claimant’s proposal of ordering 

Argentina to provide an assurance that the gas regulatory framework that had been in place 

before the dispute arose would be restored. The tribunal held that: 

“The judicial restitution required in the case would imply modification of the current 

legal situation by annulling or enacting legislative and administrative measures that 

make over the effect of the legislation in breach. The Tribunal cannot compel Argentina 

to do so without a sentiment of undue inference with its sovereignty.”
116
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109. The Respondent therefore submits that ordering Respondent, a sovereign state, to repeal its 

amendment to legislation would in effect impose undue inference on the sovereignty of the 

Respondent, and hence it is materially impossible. 

110. Secondly, ordering the repealing of the amendment to the LRE would create disproportionate 

burden to the Respondent. As noted by Crawford, this bar to restitution is based on 

consideration of equity and reasonableness, and it will not be ordered where there is a grave 

disproportionality between the burden and the benefit.
117

 The benefit to the Claimant in 

having the amendment repealed is such that it can enjoy the feed-in tariff rate at 0.44 

EUR/kWh for 12 years from the date that the licenses were granted. However, ordering 

Respondent to repeal its amendment to the LRE would necessitate the restoration of the feed-

in tariff rate at 0.44 EUR/kWh applicable to all 6000 investors who have been granted a 

licence, hence the burden to the State is that over 15% of the state revenues would be diverted 

to finance solar feed-in tariffs, a higher share than public financial allocations to Barancasia’s 

educational system.
118

 It is therefore the submission of Respondent that the balancing 

exercise clearly favours compensation over restitution.  

II. COMPENSATION SOUGHT BY THE CLAIMANT WAS EXCESSIVE 

111. If the Tribunal finds that the Respondent is in breach of the fair and equitable treatment 

standard, but the BIT defence or the defence of necessity can be triggered, then there will be 

no damages for the relevant period.  Even if no defence is applicable to Respondent, which 

however is denied by Respondent, Respondent submits that the calculations of damages made 

by Claimant are false. 

112. It is not disputed that the starting point for discussion is the principle in the Chorzow Factory 

case, where the compensation should“wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability, have existed if that had not been 

committed.” 
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A. Alpha Project 

113. There could have been no compensation for the Alpha Project. Firstly, the Claimant has not 

asked for any relief as to the granting of the license. In the absence of the required licence, 

Alpha Project will not be entitled to the feed-in tariff rate at 0.44 EUR/kWh.  

114. Even if Project Alpha was granted the licence, there was no evidence to support the 

Claimant’s assertion that Alpha project operated at a capacity of 21%. Instead, evidence 

shows that Alpha Project only operated at a failing capacity of 12.1%.  It is also undoubted 

that the project was operating at a heavy loss due to the defect in the installation, delays and 

huge budget overruns, and there appeared to be no future for the Alpha Project.  

115. This submission is in line with the requirement of causation embodied in Article 31 of the 

ILC Articles, which requires reparation only for injury caused by an internationally wrongful 

act. Where the Claimant cannot prove that the injuries resulted from the illegal acts, there 

could be no compensation. 

B. Beta Project and 12 Projects 

(i) Fair Market Value (“FMV”) valuation not to be adopted 

116. It is submitted that FMV should not be adopted to calculate damages, as held by the tribunal 

in LG&E, in which the tribunal held that Argentina had breached the fair and equitable 

treatment standard but had no expropriated the claimant’s investment.  As commented by the 

tribunal in LG&E: 

117. “This type of valuation is appropriate in cases of expropriation in which the claimants have 

lost the title to their investment or when interference with property rights has led to a loss 

equivalent to the total loss of investment”  

118. The tribunal in rejecting FMV as the valuation method, noted that LG&E was not such a case, 

and awarded compensation based on the dividends that the claimants would have received 

had it not been for the Argentine government’s alteration of the legal regime governing the 
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gas transportation industry, and subtracted from such dividends those that were actually 

received by the claimants.  

(ii) No damages for future profits. 

119. Even if the tribunal hopes to adopt the fair market value method, it should not be based on an 

estimate of future projects subject to a discounted cash flow analysis. A start-up enterprise 

with no track record of profitability should not be subject to valuation on the basis of its 

ability to generate cash flows to equity holder, since its profitability prospects may be so 

uncertain that factoring them into the value of the enterprise would be speculative and 

inappropriate. The tribunal in Metalclad noted that: 

“where the enterprise has not operated for a sufficiently long time to establish a 

performance record of where it has failed to make a profit, future profits cannot be 

used to determine going concern or fair market value. […] The Tribunal agrees with 

Mexico that a discounted cash flow analysis is inappropriate in the present case 

because the landfill was never operative and any award based on future profits would 

be wholly speculative.”  

120. It is crystal clear that Beta Project only became operational on 30 January 2011,  while the 

amendment of the LRE was announced on 3 January 2013. There could have been no stable 

profitability prospects less than two years after operation. The profitability prospects are even 

more speculative for the 12 projects, where 3 of them were built in 2012 and 9 of them were 

only built after the announcement of the amendment of the LRE.   

(iii) No damages for actual investment 

121. Further, the Respondent submits that it would be inappropriate for this tribunal to compensate 

the value of actual investment by the Claimant as in the tribunal in the Metalclad case,  since 

Metalcald was concerned with a scenario of expropriation, where again Metalclad could not 

operate its business at all, which is definitely not the case here. 

122. Therefore, the Claimant’s second head of damage, the wasted investment in land, 

photovoltaic panels and related equipment acquired for the projects must fail. In any event, 
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the Claimant had failed to fulfil its duty of mitigation, which is a general principle of law.  

The land and equipment have their own value and they could have been resold easily. In 

particular, the land purchased by the Claimant has different alternative uses and is not solely 

for development of photovoltaic power plants.  

C. Future Projects 

123. The Claimant also purported to claim compensation for the future development of solar 

arrays that the Claimant expected to make every two years during the 12 year duration of the 

tariff period under the LRE, which Respondent submits to be totally unreasonable. It is well-

established that only damages reasonably anticipated by the disputing parties at the time of 

the breach could be recovered.  Loss of opportunity is characterised as consequential loss and 

was thus disallowed in SD Myers.  The so-called future projects have not been started by the 

Claimant, not to mention that they have not even been included in the Claimant’s business 

plans. There is no reason that damages be awarded for these non-existent projects 
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PRAYERS FOR RELIEF 

 

124. Respondent requests that the Tribunal:  

1. Find that it has no jurisdiction and/or that the claims asserted by the Claimant are not 

admissible. 

2. In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find that 

Barancasia has not violated the protections of the BIT. 

3. In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

deny Claimant’s request for specific performance.  

4. In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

find that Claimant’s calculations for damages are ill-supported and based on false and 

incorrect legal and factual assumptions. 

5. Find that Barancasia is entitled to restitution by Claimant of all costs related to these 

proceedings. 

 

Respectfully submitted on 26 September 2015 by 

TEAM PINTO 

On Behalf of Respondent 

Republic of Barancasia 


