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List of abbreviations and AUTHORITIES

¶ / ¶¶ paragraph / paragraphs

Art. / Arts. art icle / art icles

BIT/ BITs bilateral investment treaty / bilateral investment treaties

BITCOGITATIA

and

BARANCASIA

AGREEMENT BETWEEN THE REPUBLIC OF BARANCASIA AND

THEFEDERALREPUBLICCOGITATIAFOR THEPROMOTION AND

RECIPROCALPROTECTION OF INVESTMENTS

CSFR European Agreement Establishing an Association between the

European Community on the one hand, and the CSFR, Hungary

and Poland on the other, signed 16 December 1991

e.g. exempli gratia (for example)

ECTreaty Treaty Establishing the European Community, adopted 25

March 1957, entered into force on 1 January 1958

ECJ Court of Justice of the European Union

EU The European Union

Extra-EUBIT

Cases

ECJ decisions in cases brought against Austria, Sweden and

Finland, relating to breaches of their obligations as EUMember

States arising from the investment treaties that they had

concluded with third (i.e., non-EU) countries: Case C-205/06,

Commission v. Republic of Austria, Judgment of 3 March 2009,

[2009] ECRI- 01303; Case C-249/06, Commission v. Kingdom of

Sweden, Judgment of 3 March 2009, and Case C- 118/07,

Commission v. Republic of Finland, Judgment of 19 November

2009

Francovich Joined Cases C-6/90 and C-9/90, Francovich and Others v.

Italian Republic, Judgment of 19 November 1991, [1991] ECRI-

5357.

ICSID

Convention

Convention on the Settlement of Investment Disputes

between States and Nationals of other States (adopted 18

March 1965, entered into force 14 October 1966), UNTS, vol.

575, p. 159.
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ILC International Law Commission

LCIA London Court of International Arbitration

Lisbon Treaty (or

TFEU)

Treaty on the Functioning of the European Union, done in

Lisbon 13 December 2007, entered into force 1 December

2009

LRERegulat ion THEREPUBLICOF BARANCASIAREGULATIONON

THESUPPORT OF PHOTOVOLTAIC SECTOR1 May 2010 No. XI-

1375

UNCITRAL United Nations Commission on International Trade Law

v. versus (against)

Vienna

Convention

Vienna Convention on the Law of Treaties (adopted 23 May

1969, entered into force 27 January 1980), UNTS, vol. 1155, p.

331.

Factual background
1. On 31 December 1998, the Republic of Barancasia (“Barancasia”) and

the Federal Republic of Cogitatia (“Cogitatia”) concluded an
Agreement for the Promotion and Reciprocal Protection of Investments
(the “BIT”)

2. Both Barancasia and Cogitatia were developing rapidly and
implementing wide ranging social and economic reforms.

3. On 1 May 2004, Barancasia and Cogitatia joined the European Union
(the “EU”). After this, our Government reviewed its Intra-European
Union bilateral investment treaties (“BITs”) and concluded that they
had become obsolete.

4. On 15 November 2006, Barancasia announced its intention to
terminate its Intra- European BITs. On 11 December 2006, the
Government of Barancasia formally resolved to terminate all its Intra-
EU BITs.

5. Since 2007, Barancasia has endeavoured to meet ambitious EU climate
and energy targets, which have coincided with worries over security of
energy supplies.

6. On 29 June 2007, Barancasia notified the Federal Republic of Cogitatia
of its intention to immediately terminate the Cogitatia-Barancasia BIT.

7. On 28 September 2007, the Minister of Foreign Affairs of Cogitatia
replied to Barancasia’s notification to terminate the BIT.

8. On 28 November 2008, Barancasia removed the BIT with Cogitatia
from its Ministry of Finance website, in particular, the section of the
website listing valid and binding international agreements.
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9. During 2011, a ground-breaking technology was developed making
solar panels substantially cheaper to manufacture and dramatically
reducing the costs of development. Substantial reduction of
development costs meant that the profitability of investments made
under the 0.44 EUR/kWh tariff increased dramatically.

10. From the beginning of 2012, it became apparent to the Government of
Barancasia that the LRE was a mistake and had created a "solar
bubble". local media regularly highlighted the excessive profits of the
solar developers and abundant possibilities for the abuse of the green
subsidies scheme. They determined that it was not even physically
possible to connect 7000 new users to the national electricity grid.
Moreover, the renewable energy support system was financed from the
state budget. If all applications for feed-in tariff were approved, up to
15% of state revenues would be diverted to finance solar feed-in tariffs.

11. Barancasia could not borrow the necessary amounts for the
maintenance of the existing renewable energy support system and the
guaranteed feed-in tariffs, because that would require it to exceed its
EU-mandated borrowing limits for the relevant years.

Jurisdictional objections
12. Firstly we introduce the Intra-EU Jurisdictional Objection, arguing that

the Barancasia Republic’s membership in the EU deprives the Tribunal

of jurisdiction because, inter alia: (i) the European Community treaty

(“EC Treaty”)1) governs the same subject matter as the BIT and

therefore the BIT should be considered terminated and/or inapplicable

pursuant to Articles 59 and 30 of the Vienna Convention on the Law of

Treaties (“VCLT”or “Vienna Convention”),2) (ii) the arbitration

clause in the BIT cannot apply because it is incompatible with the EC

Treaty, as the ECJ has exclusive jurisdiction over Vasiuki’s claims, and

(iii) clauses such as Article 6 of the BIT relating to free transfer of

capital have been held by the European Court of Justice (“ECJ”) to be

incompatible with EU law, which is supreme.
13. Essentially, our arguments underlying the Intra-EU Jurisdictional

Objection can be summarized as follows:

1) Treaty Establishing the European Community 25 March 1957 (entered into force on 1 January 1958)
now Consolidated Version of the Treaty on the Functioning of the European Union 5 September 2008,
2008 O.J. (C115) 47 (hereafter “TFEU”).
2) Vienna Convent ion on the Law of Treaties, UNDoc. A/Conf.39/27; 1155 UNTS 331; 8 ILM 679 (1969)
; 23 May 1969 (entered into force 27 January1980) (hereafter “VCLT”).
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- As a matter of public international law, pursuant to Article 59 (“

Termination or suspension of the operation of a treaty implied by
conclusion of a later treaty”) of the Vienna Convention, the BIT

was terminated upon the Barancasia Republic’s accession to the EC

Treaty.

- As a matter of public international law, pursuant to Article 30 (“

Application of successive treaties relating to the same subject

matter”) of the Vienna Convention, since the Barancasia Republic’s

accession to the EC Treaty the arbitration clause in the BIT can no

longer be considered applicable.

- As a matter of EU law, which forms part of the law of the

Barancasia Republic (applicable by this Tribunal pursuant to

Article 10 of the BIT), the Tribunal lacks jurisdiction because the

arbitration clause is incompatible with the EC Treaty, the principle

of autonomy of EU law, and the principle of supremacy of EU law.

A. Termination of the BIT under Article 59 of the Vienna
Convention

14. The BIT was effectively terminated upon the Barancasia Republic’s

accession to the EC Treaty by virtue of Article 59 of the VCLT, which

provides as follows:

Termination or Suspension of the Operation of a

Treaty Implied by Conclusion of a Later Treaty

1- A treaty shall be considered as terminated if all the

parties to it conclude a later treaty relating to the
same subject matter and:

a- it appears from the later treaty or is otherwise

established that the parties intended that the matter

should be governed by that treaty; or

b- the provisions of the later treaty are so far

incompatible with those of the earlier one that the two

treaties are not capable of being applied at the same

time.

15. Claimant may assert that the following requirements must be satisfied

in order to fulfil the conditions for termination under Article 59: (i) the

two treaties must relate to the same subject matter; (ii) the two States

must have intended Vasiuki’s investment to be governed by the EC
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Treaty instead of the BIT; and (iii) the provisions of the BIT must be so

far incompatible with the provisions of the EC Treaty that the two
treaties are not capable of being applied at the same time.

Do the BIT and the EC Treaty relate to the same subject matter?
16. We want to argue that the BIT and the EC Treaty relate to the same

subject matter because they cover the same types of investors and

investments, serve the same purposes, offer the same standards of

protection, and provide for equivalent remedies.

17. With respect to investors, the definition in BIT Article 1(2) includes

investors that are natural persons citizen of contracting parties or legal

entities established in accordance with the law of the contracting

parties. The EC Treaty, Article 48(1), protects all citizens of EU
Member States including natural persons and legal entities.

18. With respect to covered investments, Article 1(1) of the BIT defines

investments as “The term “investment”shall comprise every kind of

asset invested in connection with economic activities by an investor of

one Contracting Party in the territory of the other Contracting Party in

accordance with the laws and regulations of the latter”and lists

examples. Under EU law, the protection of investments is provided for

by the freedoms of the internal market, such as the freedom of

establishment, the free movement of goods, persons, services and

capital. Although the EC Treaty does not define “capital,”the term “

investments” in the Council Directive covers the same type of

investments as those covered by the BIT.3)

19. The BIT and EC Treaty serve identical purposes, which are

fundamentally to broaden and strengthen mutual economic

relationships and to promote the flow of capital and economic

development of the contracting parties, while at the same time
guaranteeing fair and equitable treatment. We draw your attention to

the preamble of the BIT and to Articles 2, 3 and 12 of the EC Treaty.

20. The standards of protection offered by the two treaties are the same.

For example:

3) cit ing Council Direct ive 88/361/EECof 24 June 1988, O.J. L178, 08/07/1988 p. 005- 0018, for the
implementation of Article 67 of the Treaty; Joined Cases C-282/04 to C-283/04, Commission v.
Kingdom of the Netherlands, Judgment of 28 September 2006, [2006] ECR I-9141; Case C-174/04,
Commission v. Italian Republic, Judgment of 2 June 2005, [2005] ECR1-4933.
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- With respect to the establishment of investments, Article 2 of the

BIT to promote the investments between the two countries to
Articles 2 and 3 of the EC Treaty, in which the Barancasia Republic

undertook to eliminate any restrictions preventing foreign investors’

access to the market in the territory of another Member State.

Article 56 of the EC Treaty further prohibits any restrictions on the

free movement of capital and payments.

- With respect to equal treatment and non-discrimination, we can

note the similarities between the promise in Article 3 of the BIT

and the principles of non-discrimination and equality of treatment

fundamentally protected by EU law through Articles 12 and 43 of

the EC Treaty and under the Charter on Fundamental Rights of the

European Union. We should acknowledge that Article 3(3) of the

BIT makes some exceptions to equal treatment in certain

circumstances.

- In relation to free movement of payments, we should point to the “

identical”protections offered by Article 6 of the BIT (guaranteeing

that payments related to an investment may be transferred) and

Article 56 of the EC Treaty (prohibiting “all restrictions on the
movement of capital”and “all restrictions on payments”between

Member States…”). It is necessary to consider recent decisions of

the ECJ in cases brought against Austria, Sweden and Finland,

relating to breaches of their obligations as EU Member States

arising from the investment treaties that they had concluded with

third (i.e., non-EU) countries (hereafter the “Extra-EU BIT Cases”
).4)

- The standard of “full protection and security”under Article 2 is

similarly guaranteed under the EC Treaty, by virtue of the rules of

the internal market. The ECJ has held such internal market rules to

include protection of investment from physical interventions,

impairment or neutralization measures which might discourage

investors from other Member States.5) We also acknowledge that

the EC Treaty in some respects goes beyond the guarantees offered

4) Case C-205/06, Commission v. Republic of Austria, Judgment of 3 March 2009, [2009] ECRI-01303;
Case C-249/06, Commission v. Kingdom of Sweden, Judgment of 3 March 2009; Case C-118/07,
Commission v. Republic of Finland, Judgment of 19 November 2009.
5) See, for example, Case C-531-06, Commission v. Italian Republic, Judgment of 19 May 2009, ¶ 46.
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by the BIT but contends that the EC Treaty “exhaustively covers

the standard of full protection and security of investments.”
- The protection of proprietary rights is one of the fundamental rights

guaranteed by both the BIT (through Article 5 on expropriation)

and EU law, especially within the scope of the freedom of

movement, freedom of establishment, free movement of capital and

Article 17(1)of the ECHR.

21. We provide the following summary of its submissions on the

equivalence between the provisions of the BIT and the provisions of

the EC Treaty:

BIT EC LAW
Free transfer of capital (Art 6) Free movement of capital

(Art 56, 58)

Fair and equitable treatment (Art 2-2) Prohibition of discrimination

(Art 12)

Full security and protection (Art 2-2) Freedom of establishment

(Art 43, 56)
Indirect expropriation (Art 5) Freedom of establishment

(Art 43, 56)

Arbitration Clause (Art 8) Damage claim against the state before

national courts

22. Finally we should mention that both the BIT and EU law provide the

same system of remedies where investments have been impaired as a

result of state action. Under EU law, investors pursue their claims

before national courts with involvement of the ECJ via a preliminary

ruling procedure; and under the BIT investors can have their dispute

heard before an arbitral tribunal. Both mechanisms aim at the same

objective, namely the protection of investments. Under both

mechanisms, investors may seek compensation for damages from

States for unlawful conduct (a right confirmed by the ECJ in 1991 in

the case of Francovich v. Italian Republic (“Francovich”).6)

6) Under EUlaw, this dutywas established in the Joined Cases C-690 to C-9190, Francovich and
Others v. Italian
Republic, Judgment of 19 November 1991 [1991] ECRI-5357 (hereafter “Francovich”).
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23. The VCLT requires that both treaties “relate to”the same subject

matter: not that they cover or regulate exactly the same subject matter.
If particular conduct is such as to attract the application of both treaties,

then the treaties relate to the same subject matter. This broader

interpretation is consistent with the position taken by the ILC and in

Oppenheim’s International Law.7)

24. Our client disagree with that the EC Treaty merely covers the

promotion of investments, pointing out that the EC Treaty also covers

all aspects of investment protection in a manner comparable to the

standards guaranteed by the BIT, including fair and equitable treatment,

full security and protection and even the possibility of dispute

resolution against the State.

25. We dismiss the two “precedents”–the Binder and Eastern Sugar cases

relied upon by Claimant. We question their binding value as there is no

formal rule of precedent in international arbitration. The Tribunal

should in any event not follow Eastern Sugar because: (i) the violations

complained of by the claimant in Eastern Sugar occurred before the

Czech Republic’s accession to the EU, and the principle of supremacy

did not therefore come into play; (ii) the important Extra-EU BIT
Cases were decided by the ECJ after the award in Eastern Sugar; (iii)

when assessing the “same subject-matter”argument, the Eastern Sugar

tribunal only took into account the EU regulation of free movement of

capital and not other rules of EU law that overlap with the BIT; (iv) the

Eastern Sugar tribunal failed properly to address the opinions of EU

institutions; and (v) the Eastern Sugar tribunal incorrectly concluded

that the EU “does not provide for possibility for an investor to sue a

host state directly,”despite the possibility of investors claiming

damages through a national court under the interpretative supervision

of the ECJ.

26. We need to maintain that a further award cited by Claimant, Austrian

Airlines v. Slovak Republic, should have no impact on the current

proceedings.8) In the Austrian Airlines case the Slovak Republic had

7) ARamanujan, Conflicts over Conflict: Prevent ing Fragmentation of International Law, Trade, Law
and Development, Vol. 1, No. 1, 2009 (Exhibit R-51) and UN International Law Commission (hereafter
“ILC”), Study Group of the ILC, Fragmentation of International Law: Difficulties Arising from the
Diversification and Expansion of International Law, U.N. Doc. A/CN.4/L.682, 13 April 2006, pp. 129-
131 (“the test of whether two treaties deal with the ‘same subject matter’is resolved through the
assessment of whether the fulfilment of the obligation under one treaty affects the fulfilment of the
obligation of another.”) (Exhibit R-52).
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raised other strong jurisdictional objections and did not have any

reason to complicate the proceedings by raising in addition the Intra-
EU Jurisdictional Objection, which would have required inviting the

European Commission to share its views. This approach was

vindicated as Respondent was ultimately successful on its other

jurisdictional objections. The Austrian Airlines case was, moreover, a

factually distinct proceeding from the present arbitration. The fact that

a party does not develop a certain argument in one case does not estop

that party from subsequently developing and advancing such a line of

argumentation in different proceedings. Nor does it impact on the

validity of the Intra-EU Jurisdictional Objection itself, the seriousness

and significance of which is demonstrated by the level of interest

amongst European institutions, Member States (including the Czech

Republic, the other original party to the BIT), academics and

practitioners.

27. We want to note Claimant’s failure to address the Extra-EU BIT Cases,

which are relevant because (i) they address the legal overlap between

the EC Treaty and Extra-EU BITs regarding the protection of

investments,9) and (ii) they are concerned with situations in which there
is a conflict between treaties, arising from the impossibility of applying

restrictions on the free movement of payments and capital adopted by

the Council under the EC Treaty where at the same time the Extra-EU

BITs forbid such restrictions.56 Respondent argues a fortiori that the

principle established in the Extra-EU BIT Cases also applies to intra-

EU BITs because both kinds of BITs relate to the same subject-matter.

Intra-EU BITs may also compromise the effectiveness of EU law

which the Member States are obliged to ensure pursuant to Article 10

of the EC Treaty.

28. The subject matter of the EC Treaty not only relates to the same

aspects of investment protection as the BIT but in many aspects,

especially with regard to the area of full security and protection and

indirect expropriation, the protection granted by EU law under freedom

8) Austrian Airlines v. Slovak Republic, UNCITRAL, (Austria/Slovak BIT), Final Award of 9 October 2009,
(hereafter “Austrian Airlines”). Available at:
http:/ / ita.law.uvic.ca/documents/AustrianAirlinesv.Slovakia.pdf. See Respondent’s letter dated 2 July
2010 responding to Claimant’s arguments about the significance of the Award, discussed below at ¶
83. See also Respondent’s Post-Hearing Submission, ¶ 11.
9) See Case C-205/06, Commission v. Austria, Judgment of 3 March 2009, [2009] ECRp. I-01301, ¶ ¶
24-25.
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of establishment is substantially more extensive. Moreover, the fact

that there has never been a BIT concluded between two EU Member
States confirms there is overlapping subject matter.

Did the Parties intend the EC Treaty to replace the BIT?
29. By concluding the Accession Treaty, “the intention of the contracting

parties was to replace the former treaty with the later one.”Against the

backdrop of the Barancasia Republic’s efforts to join the EU, the

ultimate objective of the BIT was to help the Barancasia Republic

accede to the EU and create a trading platform on which basis the

nationals of Member States could invest in the Barancasia Republic

without fears of uncertainty or lack of a legal framework for foreign

investments. However, when the Barancasia Republic acceded to the

EU on 1 May 2004, that trading platform “became obsolete.”

30. The BIT was merely an accessory to the Association Agreements and

since those were terminated by the accession of the new Member States,

so was the applicability of the BIT. The Accession Treaty itself proves

that the intention of the Barancasia Republic and the Cogitatia was that

their mutual relations, including those relating to the subject matter of

the BIT, should be governed by EU law. Any other methods of

interpreting the intention of the States, such as the statements and

communications cited by Claimant, are redundant and irrelevant to the

present case since the termination of the BIT is implied by the
conclusion of the Accession Treaty.

31. This conclusion is not impeded by Article 3(1) of the BIT (which

envisages more favorable treatment under later agreements) because

Article 3(1) does not prohibit changing or replacing the BIT itself.

Further, Article 3(1) is incompatible with the principles of direct effect

and supremacy. In any event, Article 3(1) is also deemed to have been

terminated along with the rest of the BIT pursuant to Article 59 of the

VCLT.

32. We reject Claimant’s argument that the BIT and EC Treaty were

already operating in parallel before the Accession Treaty, under

Articles 12 and 56 of the EC Treaty. These provisions could only have

applied to Respondent’s nationals under the principle of personal

applicability, and did not impose obligations on Respondent itself
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under EU law. Claimant’s argument on Article 6(12) of the Act on

Accession attached to the Accession Treaty is irrelevant to this dispute
because that provision concerns “external agreements or conventions”

and not intra-EU BITs.

33. As evidence that we were of the opinion that its post-Accession BITs

would be considered inapplicable, Barancasia in “June 29, 2007

notification”stated as follows: Hereby notifies to the Federal Republic

of Cogitatia that on December 11, 2006 it as adopted Resolution No.

1800, based on which it terminates the Agreement for the Promotion

and Reciprocal Protection of Investments concluded between the

Republic of Barancasia and the Federal Republic of Cogitatia on

December 31, 1998, effective as of June 30, 2008. (ANNEX NO. 7.1)

34. The officials of the Barancasia Republic have already made initial

contact with the European Commission concerning this issues, and as a

reply we have received this opinion from Mr. Jörn Sack –expert of the

Legal Service of the European Commission in Brussels:

‘For the second point (BITs among MS) we have agreed in a

coordination meeting at the Commission that these become obsolete

under Article 59 of the Vienna Convention, but that the parties should
notify each other that they agree on that’.

On the basis of the above-mentioned, as well unofficial information

from the European Commission, we would like to initiate the reception

common procedure concerning to harmonization BIT’s with Member

States and Accession Countries.

We would like to know your unofficial opinion to our proposal as soon

as possible.

35. The Barancasia Republic’s accession to the EU had the legal

consequence of terminating the BIT. The Cogitatia and Barancasia

Republic “definitely intended to govern their relationships with the

nationals of their respective counterparty under EU law.”This is a

necessary consequence of the fundamental characteristics of EU law,

including supremacy, direct applicability and direct effect. So long as

the intention of the Parties is to terminate the earlier treaty, an explicit

intention to terminate the former treaty is not required for purposes of

Article 59 of the VCLT.

36. In other words, termination of the BIT occurs ex lege without
notification to the other party. The Intra-EU Jurisdictional Objection

concerns a legal question that cannot be affected by unilateral
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statements made by the parties to the BIT, as confirmed by VCLT

Articles 31(2) and (3).
37. We had followed Article 65 of the VCLT, which establishes “a

procedure to be followed with respect to invalidity, termination,

withdrawal from or suspension of the operation of a treaty,”requiring a

state to notify its counterparty of its claim and the reasons therefor.

First, the June 29, 2007 notification was an explicit communication

relating to termination of the Treaty. Second, notification is not in any

event a requirement for termination when the termination occurs

automatically by virtue of Article 59 of the VCLT.

38. In response to a question about the termination provisions in Article

13(2) of the BIT, we should state that first, Claimant’s investment took

place only after the Barancasia Republic entered the EU, and thus the

termination occurred before the investment was made. Second, Article

13(2) should apply only to termination by an act of a Contracting Party,

and not to the termination ex lege under the VCLT.

Are the provisions of the EC Treaty and BIT so far incompatible that the
treaties are not capable of being applied at the same time?

39. As an alternative to a finding that the BIT was terminated by virtue of

Article 59(1)(a) of the VCLT, in any event, satisfied. That is, the

provisions of the EC Treaty are so far incompatible with those of the

BIT that the two treaties are not capable of being applied at the same

time. Under Article 59(1)(b), a conflict occurs when the performance

of one treaty necessarily causes a breach of the other treaty: in other

words, the obligations arising out of the BIT and the EC Treaty cannot

both be fulfilled at the same time.

40. The provisions on the free movement of payments and the protection

and security of investments guaranteed under the BIT are incompatible
with the EC Treaty because Article 58 of the EC Treaty permits

exceptions to the free movement of capital relating to taxation and

financial supervision or public policy and security. Thus a State may be

in breach of the BIT but be in compliance with the EC Treaty.10)

10) Adiscussion ensued about Article 10 of the BIT, which deals with arbit rat ion of disputes between
the two Contracting Parties to the BIT. There appeared to be the suggestion in the European
Commission’s letter cited in Eastern Sugar that such disputes should be dealt with as a matter of
Community Law and therefore Article 10 might not be valid.
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41. The expropriation clause in Article 5 of the BIT is incompatible with

the regulation of expropriation and damages under EU law, which is
derived largely from the ECHR. This is because EU law enables

possible restrictions on proprietary rights “necessary for the general

interest”which could cause a breach of Article 5 of the BIT.

Respondent argues that Article 5 of the BIT would also breach Article

10 of the EC Treaty, dealing with loyal cooperation.

42. The arbitration clause in Article 8 of the BIT is also incompatible with

the EC Treaty for two reasons: (i) the arbitration clause violates the

exclusive competence of the ECJ to interpret EU law; and (ii) the EC

Treaty does not provide for arbitration proceedings between investors

and Member States leading to a discrimination problem.

43. As to the first, arbitral tribunals, unlike national courts, are not entitled

to raise preliminary questions of EU law to the ECJ, pursuant to Article

234 of the EC Treaty. Were an arbitral tribunal to resolve questions of

EU law in the absence of a referral to the ECJ, this would seriously

jeopardize the uniform application of EU law.

44. We disagree with Claimant’s statement that the ECJ has held that

arbitral tribunals are under an obligation to apply fundamental EU law.
Although it is common ground that this Tribunal should apply EU law,

but this Tribunal is prevented from doing so because it is not able to

ensure the uniform application and interpretation of EU law, which is

the role of the ECJ under Article 220 of the EC Treaty. Even if this

Tribunal could request a national court to assist, the national court

could not do so because it does not ultimately decide the case on its

merits.

45. The arbitration clause is incompatible because it fundamentally

violates the principle of equality as stipulated in Article 12 of the EC

Treaty. Article 12 prohibits discrimination on the grounds of

nationality. Investors from Member States which have not concluded

BITs with the Barancasia Republic would be discriminated against as a

result of the Arbitration Clause. Thus the fact that only certain EU

nationals may seek compensation for damages caused by a breach of

EU law before an international arbitral tribunal is discriminatory and in

violation of Article 12 of the EC Treaty. In this connection, we dismiss

the reasoning of the arbitral tribunal in the Eastern Sugar arbitration as
based on an “unconvincing”and “cursory analysis.”Because the BIT

leads to unequal treatment of EU nationals, the Eastern Sugar tribunal
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ought to have found that compliance with one treaty (the BIT) causes

breach of the other treaty (the EC Treaty) and there thus exists an
incompatibility for purposes of Article 59(1)(b) of the VCLT.

46. We reject Claimant’s suggestion that the discriminatory effects of the

BIT could be removed by offering the same rights granted under the

BIT to investors from other Member States. This is because the EU has

exclusive power to govern and amend the rights relating to the free

movement of goods, persons, services and capital. As a result, the

Member States do not have competence to enter BITs. Even if they did

have such competence, this would not remove the discriminatory effect

of the BIT retrospectively, as the Vienna Convention’s concept of “

incompatible”provisions includes any provision in a treaty which

requires a party to act in a way which necessarily causes a breach of a

later treaty. The arbitration clause in the BIT is such a provision

because its invocation by Claimant necessarily causes discrimination

against citizens from other Member States by the Barancasia Republic

and the Cogitatia. Hence, the BIT must be deemed to have been

terminated or inapplicable because of its incompatibility with the EC

Treaty.
47. We confirm the view that any complaint that could be made under the

fair and equitable treatment provision in the BIT (and not only those

complaints specifically raised in the present arbitration) could also be

made under the provisions on equality and the prohibition of

discrimination in the EC Treaty.

B. Inapplicability of the BIT’s Arbitration Clause BIT under Article
30 of the Vienna Convention

48. Even if Article 59 of the VCLT does not operate to terminate the BIT,

the Tribunal has no jurisdiction to decide this case because the

arbitration clause in the BIT is not “compatible”with the EC Treaty

within the meaning of Article 30 of the VCLT, which provides:

Successive Treaties Relating To the Same Subject

Matter

…

When all the parties to the earlier treaty are parties

also to the later treaty but the earlier treaty is not

terminated or suspended in operation under article

59, the earlier treaty applies only to the extent that
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its provisions are compatible with those of the later

treaty.
49. Unlike Article 59, Article 30 requires no proof of the parties’intentions

and does not relate to the incompatibility of the treaties as a whole, but

rather to the incompatibility of individual provisions. Article 30(3) of

the VCLT therefore renders the arbitration clause inapplicable, and the

Tribunal lacks jurisdiction to decide the case.

C. Inapplicability of the BIT and Incompetence of the Tribunal as a
Matter of EU Law

50. In the alternative to a finding of inapplicability under the VCLT, the

Tribunal lacks jurisdiction as a matter of EU law, which the Tribunal is

bound to apply in accordance with Article 10(1) of the BIT. Article

10(1) provides as follows:

When a matter is governed simultaneously both by

this Agreement and by another international

agreement to which both Contracting Parties are

parties, nothing in this Agreement shall prevent

either Contracting Party or any of its investors who

own investments in the territory of the other

Contracting Party from taking advantage of

whichever rules are more favourable to his case.

51. This provision obliges the Tribunal to take into account EU law. By the

accession of the Barancasia Republic to the EU, the acquis

communautaire has become part of the Barancasia legal order with
supremacy over other legal rules. The notion of supremacy stems from

both ECJ jurisprudence and the Constitution of the Barancasia

Republic.

52. The Tribunal should consider it to be proved that the legal subject

matter of the Dispute is governed by EU law.”However, because the

ECJ has an “interpretive monopoly”with regard to EU law under

Articles 220 and 234 of the EC Treaty, and the Tribunal lacks the

competence to refer to the ECJ for a preliminary ruling, the Tribunal

has no jurisdiction to decide a dispute governed by EU law.

53. Several of Claimant’s BIT complaints correspond to complaints under

EU law. For example, unlawful expropriation contrary to Article 5 of

the BIT is also governed by Article 6(2) of the EC Treaty and the
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ECHR, as well as by Articles 43 and 56 of the EC Treaty on indirect

expropriation. Parallel application of both EU law and the BIT is not
possible, according to Respondent, because of the supremacy and

direct effect of EU law. As a matter of national law the supremacy of

EU law enables EU law to supersede the legal systems of its Member

States, including bilateral treaties concluded between Member States,

as confirmed by the ECJ.11) In support of this argument, we point out

that no intra-EU BITs have ever been concluded between Member

States after their accession to the EC/EU.

54. The ECJ considers EU law to prevail over bilateral treaties concluded

between Member States as it does over rules of national law. Thus, EU

law should be applicable and take priority over the provisions of the

BIT. due to the fact that the subject matter regulated by the BIT is

comprehensively covered by EU law, the provisions of the BIT are no

longer applicable …and thus the Tribunal’s jurisdiction to decide on

the breach of the EC Treaty is not given.

55. Under the principles of direct applicability and supremacy of EU law,

intra-EU BITs are contrary to EU law. The unity of the acquis

communautaire does not allow for any difference in the position of EU
law within the legislation of individual Member States. Uniform

application of EU law can only occur when all member states accord

priority to EU law over any other rule of law, including the intra-EU

BITs (supremacy of EU law), and provide for the direct and immediate

application of EU law (direct effect). Application of a rule of law

belonging to a legal system outside that of the EU would undermine

the creation of the internal market and result in the resolution of

matters of EU law being removed from the ambit of the ECJ.

E. Request to Submit the Dispute to ECJ or Stay the Arbitration
Pending ECJ Decision

56. As an alternative to a finding that the Tribunal lacks jurisdiction, we

officially request that, in the event the Tribunal finds itself competent

to submit the request for a preliminary ruling of the ECJ, the Tribunal

(i) submit such a request to the ECJ after consulting the Parties; and (ii)

stay the arbitration pending the ECJ’s decision.12)

11) Cit ing Case C-478/07, Bud_jovicky Budvar, narodni podnik v. Rudolf Ammersin GmbH, Judgment of
8 September 2009, [2009] ECRI-07721.
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F. Request that the European Commission be Invited to Participate
in the Arbitration

57. We also request the Tribunal to invite the EU, represented by the

European Commission, to participate in the jurisdictional phase of the

proceedings as an amicus curiae to express the EU’s view on the

application of the BIT.

Respondent to substantive claims
58. Our defence may be summarized as follows:

(a) Claimants can have had no legitimate expectations that
administered tariffs would not be reintroduced;
(b) Barancasia’s decision to do so was neither arbitrary, nor an abuse of
state power;
(c) Barancasia’s dealing with Claimants prior to the decision to
reintroduce administered tariffs were both reasonable and in good faith
having regard to the concerns being expressed in various quarters;
(d) There were no due process failings (i.e., there was nothing arbitrary
or unfair in methodology or its procedures) which led to the adoption
of the tariffs.

FAIR AND EQUITABLE CLAUSE

Introduction of FAIR AND EQUITABLE CLAUSES
59. The FET clause has existed as a ‘sleeping beauty’13) in bilateral treaties

since the end of World War II but it is only since 2000 that investment

tribunals have applied it to a broad range of circumstances. Currently,

this principle is included (though in diverse contexts and different

wordings) in the great majority of bilateral investment treaties (BITs)

as well as in major multilateral investment treaties (such as the NAFTA

12) similar approach was taken in Ireland v. United Kingdom, arbit rat ion proceedings initiated
pursuant to Annex VII of the 1982 United Nations Convention on the Law of the Sea (hereafter “MOX
Plant”), Procedural Order No. 6 (Termination of Proceedings), 6 June 2008. Available at:
http:/ / /www.pca-cpa.org/showpage.asp?pag _id=1148.
13) CSchreuer, “Fair and Equitable Treatment in Investment Treaty Law’in F Ort ino, LLiberty, A
Sheppard and HWarner (eds.). Investment Treaty Law-Current Issues II (British Institute of
International and Comparative Law, 2007) 92.
14) Art icle 1105(1) of the North American Free Trade Agreement (NAFTA), 32 ILM 289 (1993).
15) Art icle 10(1) of the EnergyCharter Treaty, 34 ILM 360.
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14) and the Energy Charter Treaty)15) and it is the most frequently

invoked standard in investment disputes.16)

60. While some aspects of the obligations flowing from the FET clause

have been clarified in investment jurisprudence, other aspects of this

principle remain vague. Unfortunately vagueness of the phrase is

intentional to give arbitrators the possibility to articulate the range of

principles necessary to achieve the treaty’s purpose in particular

disputes.

61. Investment tribunals have not sought to develop a comprehensive

concept of the FET principle and their jurisprudence17) is generally

limited to a list of examples of conduct breaching the standard. The

evolving jurisprudence indicates that the FET standard requires host

states respecting investors’legitimate expectations, to undertake

administrative decision-making in a transparent manner and in good

faith, and refrain from arbitrary or discriminatory treatment, coercion

and harassment, as well as bad faith.18)

16) Dolzer &Schreuer, Principles of International Investment Law , above n 34,119; CYannaca-Small,
International Investment Law: a Changing Landscape: Fair and Equitable Treatment Standard in
International Investment Law (OECD, 2005), 77-78 available at:
http:/ /www.oecd.org/dataoecd/11/52/40077877.pdf; KJ Vandervelde, A Unified Theory of Fair and
Equitable Treatment (2010) 43 New York University Journal of International Law & Politics 43, 46;
Newcombe & Paradell, above n 15, at 255. On the evolution of the FET standard, see, J Tudor, The
Fair and Equitable Treatment Standard in the International Law of Foreign Investment (OUP, 2008),
15-44; Yannaca-Small,International Investment Law, pp. 74-77: Vandevelde, AUnified Theory, 44-49;
Dolzer & Schreuer, above n 34, 119-120; Newcombe & Paradell, above n 15, 255-261.
17) For a proposal to employ comparative law analysis of municipal laws as a method to extract
general principles of law to concretize fair and equitable treatment, see SW Schill, “Fair and Equitable
Treatment, The Rule of Law, and Comparative Public Law”, in SW Schill (ed.). International
Investment Law and Comparative Public Law (OUP, 2010) 151, pp. 159, 175.
18) See, e.g., Tecmed v. Mexico, ICSIDCase No. ARB(AF)/00/2, Award of 29 May 2003, para. 154.
Available at: http:/ /www.italaw.com/documents/Tecnicas 001.pdf; Waste Management v. Mexico
(Number 2), ICSID Case No. ATB(AF)/00/3, Final Award of 30 April 2004, para. 98. Available at:
http:/ /www.italaw.com/documents/ laudo_ingles.pdf; Suez and Vivendi v. Argentina, above n 14,
para. 213, 225; Saluka v. Czech Republic, above n 13, para. 309; Bayindirv. Pakistan, ICSID Case No.
ARB/0/29, Award of 27 August 2009, para. 178. Available at:
http:/ / italaw.com/documents/Bayandiraward.pdf: Biwater Gauff v. Tanzania, ICSID Case No.
ARB/05/22, Award of 24 July 2008, at para. 602. Available at:
http:/ /www.italaw.com/documents/Biwateraward.pdf; Walter Bau v. Thailand , UNCITRAL, Award of 1
July 2009, para. 11.5. Available at: http:/ / italaw.com/documents/ WalterBauThailandAward_001.pdf;
Lemire v. Ukraine , above n 7, paras. 260-262. See also Dolzer & Schreuer, above n 34,133-149;
McLachlan et al., above n 15, 224-234; Newcombe & Paradell, above n 15, 279-296; B Choudhury, “
Evolution or Devolution: Defining Fair and Equitable Treatment in International Investment Law”

(2005) 6 Journal of World Investment and Trade 297; C Schreuer, “Fair and Equitable Treatment in
Arbitral Practice”(2005) 6 Journal of World Investment and Trade 357; JR Picherack, “The Expanding
Scope of the Fair and Equitable Treatment Standard: Have Recent Tribunals Gone Too Far?’(2008) 9
Journal of World Investment and Trade 255.
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62. The above-mentioned concept of ‘legitimate expectations’is highly

relevant to the need for reconciling the competing interests of legal
predictability and regulatory flexibility. Investment tribunals and

scholars have identified the protection of legitimate expectations as one

of the major components of the FET treatment.19) As elaborated below,

several investment tribunals have stated that a ‘stable and legal

environment’is an essential element of the FET treatment and several

tribunals maintain that host state’s regulatory framework may create

legitimate expectations for foreign investors.

63. An examination of investment tribunals’case law on ‘stable legal

environment’(or ‘stable regulatory framework’) indicates that the term

‘legal environment’includes three central components: (i) contractual

and semi-contractual arrangements; (ii) unilateral promissory

statements or specific representations made by the host state; and (iii)
the host state’s regulatory measures existing at the time the
investment is made. The first two components –contractual and semi-

contractual provisions as well as unilateral promissory statements or

specific representations –are certainly the predominant components of

the term ‘legal environment’. As elaborated below, investors’
expectations created by contractual, semi-contractual arrangements or

promissory pledges are considered ‘legitimate expectations’protected

by the FET principle. As for the third component, the host state’s

regulatory measures alone are insufficient in forming legitimate

expectations protected by FET clauses. Only when regulatory changes

are accompanied by additional and exceptional factors, may the

combination thereof amount to a breach of legitimate expectations

protected by the FET principle.

STABLE LEGAL ENVIRONMENT
64. Some investment awards emphasize the importance of a stable legal

environment (or predictable business environment) and include general

19) Thus, for example, the EDF tribunal states that it “shares the view expressed by other tribunals
that one of the major components of the FET standard is the parties’legitimate and reasonable
expectations with respect to the investment they have made.”EDF v. Romania, ICSID Case No.
ARB/05/13, Award of 8 October 2009, para. 216. Available at:
http:/ /www.italaw.com/documents/EDFAwardandDissent.pdf; See also Saluka v. Czech Republic,
above n 13, para. 302 Teemed v. Mexico, above n 44, para. 154; Waste Management v. Mexico,
above n 44, para. 98; Occidental v. Ecuador, below n 47, para. 183; Suez v. Argentina, above n 11,
paras. 222-223. See also Dolzer & Schreuer, above n 34/ 133-134; Newcombe & Paradell, above n 15,
279.
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statements that may lead to the conclusion that investors’legitimate

expectations directly result from the host state’s regulatory framework
as it stands at the time when the investment is made. According to this

approach, later regulatory changes harming foreign investors’interests

are likely to be considered as violations of the FET principle.

65. And more specifically, the Occidental tribunal’s statement addresses

the obligation not to modify the legal environment: ... It was earlier

concluded that there is not a VAT refund obligation under international

law, except in the specific case of the Andean Community law, which

provides for the option of either compensation or refund, but there is

certainly an obligation not to alter the legal and business environment

in which the investment has been made.20) [Emphasis added]

66. Somewhat similar statements regarding the link between stable legal

environment and the FET principle are also included in the LG&E v.

Argentina21) Enron v. Argentina22) Suez v. Argentina,23) the CME v.

Czech Republic,24) and PSEG v. Turkey25) awards.

20) Occidental v. Ecuador, LCIACase No. UN3467, Final Award of 1 July 2004, para. 191, Available at:
http:/ / italaw.com/documents/Oxy-EcuadorFinalAward_001.pdf
21) The LG& Et ribunal stated as follows: “Thus, this Tribunal, having considered, as previouslystated,
the sources of international law, understands that the fair and equitable standard consists of the host
State’s consistent and transparent behavior, free of ambiguity that involves the obligation to grant
and maintain a stable and predictable legal frameworknecessary to fulfill the justified expectations of
the foreign investor. LG&E v. Argentina, ICSID Case No. ARB/02/1, Decision on Liability of 3 October
2006. para. 131. Available at: http:/ / italaw.com/ documents/ARB021_LGE-Decision-on-Liability-
en.pdf
22) The Enron tribunal stated as follows: “The Respondent might be right in distinguishing this case
from the factual scenarios that recent decisions have faced, but this does not mean that Argentina’s
acts are consistent with the meaning of the protection under the Treaty. It is clear that the ‘stable
legal framework’that induced the investment is no longer in place and that a definitive framework
has not been made available for almost five years. Enron v. Argentina, ICSID Case No. ARB/01/3,
Award of 22 May 2007, para. 267. See also para. 268. Available at:
http:/ / italaw.com/documents/Enron-Award.pdf
23) The Suez tribunal stated that as follows: “When an investor undertakes an investment, a host
government through its laws, regulations, declared policies, and statements creates in the investor
certain expectations about the nature of the treatment that it may anticipate from the host State.
The resulting reasonable and legitimate expectations are important factors that influence initial
investment decisions and afterwards the manner in which the investment is to be managed. Suez v.
Argentina, above n 11, para. 203.
24) The CMEtribunal states as follows: “The Media Council breached its obligation of fair and
equitable treatment by evisceration of the arrangements in reliance upon with the foreign investor
was induced to invest.”CME v. the Czech Republic, UNCITRAL, Partial Award of 13 September 2001,
para. 611. Available at: http:/ / italaw.com/ documents/CME-2001PartialAward.pdf
25) The PSEG tribunal stated: “The aggregate of the situations explained raise the quest ion of the need
to ensure a stable and predictable business environment for investors to operate in, as required not
only by the Treaty but also by the Turkish Constitut ion as noted above. This is what the United States
Technical Memorandum on the BIT had very much in mind when it referred to fair and equitable
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67. These general statements by investment tribunals are supported by

some leading scholars on international investment law. Dolzer and
Schreuer state in this regard:

"The investor’s legitimate expectations are based on this legal

framework and any undertakings and representations made explicitly

by the host state. The legal framework on which the investor is entitled

to rely will consist of legislation and treaties, of assurances contains in

decrees, licenses similar executive assurances as well as in contractual

undertakings. A reversal of assurances made by host state that have led

to legitimate expectations will violate the principle of fair and equitable

treatment”."26) [Emphasis added]

68. And Salacuse underlined the link between investors’legitimate

expectations and subsequent actions of the host state that

fundamentally frustrate these expectations:

"Investor expectations are fundamental to the investment process ...

States seek to influence these investment decisions through their

actions, laws, regulations and policies. ... Thus, when a state has

created certain expectations through its laws and acts that have led the

investor to invest, it is generally considered unfair for the state to take
subsequent actions that fundamentally deny or frustrate those

expectations."27) [Emphasis added]

69. The above-cited general statements by some investment tribunals and

experts’publications may lead to the conclusion that the FET clause is

effectively tantamount to stabilization clause; and that host states’

regulatory changes diminishing investors’benefits directly generate an

obligation to compensate the investors for their losses. As elaborated

below, a careful analysis of investment tribunals’awards indicates that

such a conclusion does not reflect’and is not supported by existing

investment jurisprudence; nor does it reflect the appropriate balance

between the interests of host states for regulatory flexibility and legal

treatment as a standard “that can be invoked in arbitration to protect investments against possible
vagaries of the host-Party’s national laws and their administration.”PSEG v. Turkey, ICSID Case No.
ARB/02/5, Award of 19 January 2007, para. 253. Available at:
http:/ /www.italaw.com/documents/PSEGGlobal-Turkey-Award.pdf.
26) Dolzer &Schreuer, above n 34, p. 134. Dolzer and Schreuer also state: “These considerat ions
indicate that while the principle of legitimate expectations inherent in FET has an objective core, its
application will depend upon expectations nurtured and fostered by the local laws as they stand
speciallyat the time of the investment”. Dolzer &Schreuer, above n 34, p. 135
27) JW Salacuse, The Law of Investment Treat ies (OUP, 2010), p. 231
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predictability. This jurisprudence is not inclined to accept that the FET

clauses lead to outcomes similar to those flowing from stabilization
clauses; and indicates that legislative or regulatory changes alone are

insufficient for generating an obligation to compensate foreign

investors harmed by such regulatory changes.

HOST STATES’REGULATORY MEASURES
70. Investment tribunals’jurisprudence indicates that such regulatory

measures alone are insufficient in forming legitimate expectations

protected by FET clauses.28) Still, the following awards indicate that

where a host state’s regulatory change is accompanied by exceptional
factors, the combination thereof may amount to a breach of legitimate

expectations protected by the FET principle.

71. The Occidental tribunal found that legislative changes undertaken by

Ecuador (regarding tax refund) led to a breach of the FET clause29) but

the tribunal emphasized the accompanied negative conduct of the host

state: the contract was manifestly wrongly interpreted by the state’s

authorities and “clarifications that OEPC [the investor] sought on the

applicability of VAT by means of a “consulta”.... received a wholly

unsatisfactory and thoroughly vague answer. The tax law was changed

without providing any clarity about its meaning and extent and the

practice and regulations were also inconsistent with such changes.”30)

Thus, it seems that this negative behavior by the host state

accompanying the new legislation was highly significant to the tribunal’

s statement regarding the obligations flowing from the host state’s

regulatory changes and the breach of the FET clause.

72. The PSEG award also includes a statement regarding the need to
ensure a stable and predictable business environment for investors and

the tribunal explicitly linked the breach of the FET principle to

legislative changes undertaken by the host state. The tribunal, however,

explained that the FET clause was breached because of administrative

28) See, e.g., Metalpar v. Argent ina, para. 185; Total, para. 117; Paushok v. Mongolia, para. 305;
Parkerings v. Lithuania, 232; AESv. Hungary, para. 9.3.29.
29) Occidental v. Euador, para. 196.
30) Occidental v. Euador, para. 184.
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negligence,31) abuse of authority, ignorance of rights granted by laws as

a matter of policy or practice,32) as well as extreme circumstances
revealing “endless”legislative changes. On the extreme nature of the

particular legislative changes33) that present “roller-coaster effect”, the

tribunal noted:

Thirdly, the Tribunal also finds that the fair and equitable

treatment obligation was seriously breached by what has

been described above as the “roller-coaster”effect of the

continuing legislative changes. This is particularly the

case of the requirements relating, in law or practice, to

the continuous change in the conditions governing the

corporate status of the Project, and the constant

alternation between private law status and administrative

concessions that went back and forth. This was also the

case, to a more limited extent, of the changes in tax

legislation.34) [Emphasis added]

73. These statements point out that the combination of the host state’s

legislative change, the negative conduct of the host state’s authorities

(including abuse of authority) and the extreme nature of relevant
legislation (involving endless legislative changes) led the tribunal to

the conclusion that the FET clause was breached by the host state.
74. To sum up, the above-cited awards regarding the link between the FET

clause and ‘stable legal environment’indicate that the term ‘legal
environment’includes three central components: (i) contractual and
semi-contractual arrangements (e.g., contracts, license, concessions,
permits etc.); (ii) unilateral promissory statements or specific
representations made by the host state; and (iii) the host state’s
regulatory measures at the time the investment is made. Investors’
expectations created by contractual, semicontractual arrangements or
unilateral promissory statements may generate legitimate expectations
protected by the FET principle. Unlike this conclusion regarding

31) PSEGv. Turkey, para. 246.
32) PSEGv. Turkey, para. 247.
33) The tribunal stated in that regard: “The handling of the case shows the exact opposite. Stability
cannot exist in a situation where the law kept changing continuously and endlessly, as did its
interpretation and implementation. While in complexnegotiations, such as those involved in this case,
many changes will occur beyond the control of the government, as was particularly the case with the
increased costs, the issue is that the longer term outlook must not be altered in such a way that will
end up beingno outlook at all. In this case, it was not only the law that kept changing but notably the
att itudes and policies of the administration”. PSEGv. Turkey, para. 254.
34) PSEGv. Turkey, para. 250.
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contractual and semi-contractual arrangements as well as unilateral
statements, the host state’s regulatory measures alone are generally
insufficient in forming legitimate expectations protected by FET
clauses. Only in the rare cases where the new regulatory measures are
accompanied by additional and exceptional factors (such as abuse of
authority or the above-mentioned ‘roller-coaster effect’), may this
combination amount to a breach of legitimate expectations protected by
the FET principle. So, in this case, the mere use of regulatory
measures by our Client may not generate legitimate expectation
protected by FET.

Defence of Necessity under Customary International Law
75. Article 25 of the ILC Articles on State Responsibility is generally

considered as having codified customary international law in the matter,
as also accepted by both parties in this case. Article 25 recognizes
necessity as a “ground for precluding the wrongfulness of an act not in
conformity with an international obligation” and sums up the
fundamental conditions of applicability of necessity as follows:

“Article 25-Necessity
1. Necessity may not be invoked by a State as a
ground for precluding the wrongfulness of an act not
in conformity with an international obligation of that
State unless the act: (a) is the only way for the State to
safeguard an essential interest against a grave and
imminent peril; and (b) does not seriously impair an
essential interest of the State or States towards which
the obligation exists, or of the international
community as a whole.
2. In any case, necessity may not be invoked by a

State as a ground for precluding wrongfulness if: (a)
the international obligation in question excludes the
possibility of invoking necessity; or (b) the State has
contributed to the situation of necessity.”

76. The customary international law defense of necessity acts to excuse an
otherwise wrongful act and, thus, only becomes relevant once a breach
of the BIT has been found. It is clear that our Client’s action is
rooted in precluding necessity. As the fire of continuing
demonstration which was ignited by a group of teachers, was
specifically facing the amount of feed-in tariff earned by the
Claimant. Our Client found this amendment of the Law as the only
way to quench the perilous demonstration.
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77. In addition, the Claimant’s request of specific performance here is
brilliantly contrary to the fundamental principle of the Permanent
Sovereignty of States overtheir natural resources which is
reflected in different international instruments (such as resolution
no. 3281 of the United Nations’General Assembly). Such
restitution is impossible, as you can see in the famous case of
Chorzow Factory.

Prayers for Relief
78. We request the Tribunal:
I. Find that it has no jurisdiction and/or that the claims asserted by the Claimant

are not admissible.
II. In the event that the Tribunal does not grant our client`s first prayer for relief,

find that Barancasia has not violated the protections of the BIT.
III. In the event that the Tribunal does not grant our client’s first or second prayer

for relief, deny Claimant’s request for specific performance.
IV. In the event that the Tribunal does not grant our client’s first or second prayer

for relief, find that Claimant’s calculations for damages are ill-supported and
based on false and incorrect legal and factual assumptions.

V. Find that Barancasia is entitled to restitution by Claimant of all costs related
to these proceedings.

Appendix
Written Observations of the European Commission in EUREKOcase.


