
i 
 

 

 SKOTNIKOV 

 

ARBITRATION PURSUANT TO THE RULES OF THE LONDON COURT OF 

INTERNATIONAL ARBITRATION  

 

IN THE PROCEEDING BETWEEN 

 

VASIUKI, LLC. 

 

(Claimant) 

 

v. 

 

 

REPUBLIC OF BARANCASIA 

 

(Respondent) 

 

 

 

 

MEMORIAL FOR RESPONDENT 

 

 

 

26 SEPTEMBER 2015 

 



ii 
 

TABLE OF CONTENTS 

Table of Contents 

LIST OF AUTHORITIES ............................................................................................................................ iv 

LIST OF LEGAL SOURCES ...................................................................................................................... vi 

LIST OF ABRREVIATIONS ..................................................................................................................... xiv 

STATEMENT OF FACTS ........................................................................................................................... 1 

SUMMARY OF ARGUMENTS .................................................................................................................. 5 

A. Jurisdiction/ Admissibility ................................................................................................................ 5 

B. Merits ................................................................................................................................................ 6 

ARGUMENTS .............................................................................................................................................. 8 

I. LCIA LACKS JURISDICTION OVER THE PRESENT DISPUTE AND THE CLAIMS OF 

VASIUKI ARE INADMISSIBLE ................................................................................................................ 8 

A. Laws to Apply for Jurisdiction .......................................................................................................... 8 

B. The European Court of Justice has exclusive jurisdiction over these proceedings .............................. 9 

C. In any event, the facts of this case clearly amount to rebus sic stantibus .......................................... 13 

D. Vasiuki‟s claims do not amount to a breach in the international context as to warrant LCIA to take 

cognizance of the case ............................................................................................................................ 15 

E. In any event, Vasiuki‟s claims are inadmissible ................................................................................. 16 

1. Article 13 provides for the procedure of the termination of the BIT .............................................. 16 

2. Article 65 of the VCLT properly supplements Article 13 of the BIT ............................................. 17 

II. BARANCASIA‟S MEASURES IN RESPECT OF THE LAW ON RENEWABLE ENERGY DID 

NOT BREACH THE FAIR AND EQUITABLE TREATMENT STANDARD ....................................... 19 

A. The FET standard under the BIT is considered an unqualified obligation ..................................... 19 

B. Respondent did not breach claimant‟s legitimate expectations ...................................................... 22 

1. The amendment of the law was based on a technological innovation which is beyond the reach of 

legitimate expectation. ........................................................................................................................ 22 

2. Claimant‟s legitimate expectation is erroneous and premature. ..................................................... 25 

C. There was no manifest arbitrariness in the measures adopted by the respondent. .......................... 26 

1. The denial of license for the Alfa project was based on BEA‟s rational interpretation of the LRE.

 ............................................................................................................................................................ 26 

D. The Respondent accorded sufficient transparency as required by state practice ............................ 27 



iii 
 

1. The failure of personal representation of the Claimant does not amount to lack of transparency in 

the Respondent‟s regulatory and implementation process .................................................................. 27 

III. ALTERNATIVELY, RESPONDENT‟S ACTIONS ARE EXEMPT UNDER THE ESSENTIAL 

SECURITY PROVISION OF THE BIT .................................................................................................... 29 

A. The treaty standard must be applied in the interpretation of Article 11 of the BIT. ....................... 30 

B. Absence of the phrase “necessary for” under Article 11 of the BIT, such interpretation must be 

construed independently of Art. 25 of the ILC ....................................................................................... 30 

C. Respondent‟s amendment was undertaken to fulfil its obligations with respect to international 

economic and fiscal ................................................................................................................................. 32 

D. The reduction of the feed in tariff was made to achieve Barancasia‟s sustainable renewable 

objectives. ............................................................................................................................................... 33 

IV. Respondent can neither be ordered to rescind the LRE amended Article 4 nor to continue to pay the 

pre-2013 feed-in tariff to claimant .............................................................................................................. 36 

V. VASIUKI‟S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION IS NOT 

APPROPRIATE .......................................................................................................................................... 38 

A. The claim for damges by the claimant has no basis ........................................................................... 38 

B. The damages being claimed by the claimant are excessive and iniquitous ........................................ 42 

REQUEST FOR RELIEF ........................................................................................................................... 46 

 

 

  



iv 
 

LIST OF AUTHORITIES 

 

Abbreviation Full Citation 

 

Books 

 

 

Boyle, A. & Freestone, D Boyle, A. & Freestone, D. (1999). International Law and Sustainable 

Development: Past Achievements and Future Challenges. 

 

Dolzer & Schreur  Dolzer, R. & Schre). 

 

Dolzer, R. & Schreur, C. Principles of International Investment Law. 

Oxford University Press. (2012). 

Dörr and Schmalenbach Dorr, O., & Schmalenbach, K. (2012). Vienna Convention on the 

Law of Treaties: A Commentary. Berlin, Heidelberg: Springer-

Verlag. 

 

Dugan, C. Et. Al. Dugan, C., Wallace, D., Rubins, N., & Sabahi, B. (2008). Investor-

State Arbitration. 

  

Krajewski Krajewski, Markus. “The Reform of the Common Commercial 

Policy”. EUROPEAN UNION LAW AFTER THE TREATY OF 

LISBON, A. Biondi & P. Eeckhout, eds., Forthcoming.(30 

December 2010). 

 

  

Journals 

 

 

Barral Barral, V. "Sustainable Development in International Law: Nature 

and Operation of an Evolutive Legal Norm." European Journal of 

International Law, 6-26.(2012) 

 



v 
 

Ceyssens Ceyssens, Jan. “Towards a Common Foreign Investment Policy? 

Foreign Investment in the European Constitution”. Legal Issues of 

Economic Integration. Kluwer Law International. (2005)  

 

Frayne & Riso Frayne, Christine & Riso, Stéphanie . “Vade mecum on the Stability 

and Growth Pact”. European Economy, Occasional 

Papers 151.(May 2013).  Available at 

http://ec.europa.eu/economy_finance/publications/occasional_paper

/2013/op151_en.htm 

 

Kazimirek Kazimirek, Kevin. “The New EU Competence over Foreign Direct 

Investment and its Impact on the EU´s Role as a Global Player”. 

Jean Monnet Centre for Europeanisation and Transnational 

Regulations Oldenburg. (2012) 

 

Laird Laird, I. & et. al. Yearbook on International Investment Law & 

Policy 2010–2011 63–140. (2012) 

 

Leczykiewicz Leczykiewicz, Dorota. “Common Commercial Policy: The 

Expanding Competence of the European Union in the Area of 

International Trade”. German Law Journal. (1 November  2005). 

 

Maes Maes, Marc. “The Lisbon Treaty and the new EU Investment 

Competence”. Transnational Institute. (July 2010). 

 

Mola Mola, Lorenza. “Which Role for the EU in the Development of 

International Investment Law?”. Society of International Economic 

Law Inaugural Conference, Geneva, 15–17 July 2008, available at: 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154583 

 

Schill Schill, Stephen W. Fair and Equitable Treatment under Investment 

http://ec.europa.eu/economy_finance/publications/occasional_paper/2013/op151_en.htm
http://ec.europa.eu/economy_finance/publications/occasional_paper/2013/op151_en.htm
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1154583


vi 
 

Treaties as an Embodiment of the Rule of Law – International Law 

and Justice Working Paper 2006/6 (Global Administrative Law 

Series), New York University Law School  

 

Shan & Zhang Shan, W., & Zhang, S. “The Treaty of Lisbon: Halfway Towards a 

Common Investment Policy”. European Journal of International 

Law. (November 2010). 

 

Woolcock Woolcock, Stephen. “EU Trade and Investment Policymaking After 

Lisbon Treaty”.Intereconomics: Review on European Economic 

Policy. (2010). 

 

LIST OF LEGAL SOURCES 

 

Arbitral Decisions 

 

 

Achmea Achmea B.V. v. Slovakia, PCA Case No. 2013-12, Award on 

Jurisdiction and Admissibility (20 May 2014) 

 

Al-Bahloul Mohammad Ammar Al-Bahloul v. The Republic of Tajikistan, SCC 

Case No. V (064/2008) (8 June 2010) 

 

ATA Construction ATA Construction, Industrial and Trading Company v. The 

Hashemite Kingdom of Jordan, ICSID Case No. ARB/08/2, Award 

(18 May 2010) 

 

Burlington Burlington Resources Incorporated v. Ecuador, Decision on 

Liability, ICSID Case No.ARB/08/5 (1 December 2012) 

 



vii 
 

CMS Gas CMS Gas Transmission Company v. The Republic of Argentina, 

ICSID Case No. ARB/01/8 (25 April 2005);  Annulment (5 

September 2007) 

 

Continental Continental Casualty Company v. Argentine Republic, ICSID Case 

No. ARB/03/9, Award (5 September 2008) 

 

Duke Energy Duke Energy Electroquil Partners & Electroquil S.A v. Republic of 

Ecuador, ICSID Case No. ARB/04/19, Award (18 August 2008) 

 

Eastern Sugar Eastern Sugar B.V. (Netherlands) v. The Czech Republic, SCC Case 

No. 088/2004, Partial Award (27 March 2007) 

 

Enron Enron Corporation and Ponderosa Assets, L.P. v. Argentine 

Republic, ICSID Case No. ARB/01/3, Award (22 May 2007) 

 

Eureko Eureko B.V. v. Republic of Poland, Partial Award, Partial  Award 

(19 August  2005) 

 

Generation Ukraine Generation Ukraine, Inc. v. Ukraine, ICSID Case No. ARB/00/9, 

Award (16 September 2003) 

 

Hamester Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, 

ICSID Case No. ARB/07/24, Award (18 June 2010) 

 

Iberdola Iberdrola Energía S.A. v. Republic of Guatemala, ICSID Case No. 

ARB/09/5, Award (17 August 2012) 

 

Kardassopoulos Ioannis Kardassopoulos v. The Republic of Georgia, ICSID Case 

No. ARB/05/18 (3 March 2010) 

Kilic Kılıç İnşaat İthalat İhracat Sanayi ve Ticaret Anonim Şirketi v. 



viii 
 

Turkmenistan, Decision on Article vii(2) of the Turkey-

Turkmenistan BIT, ICSID Case no ARB/10/1 (7 May 2012) 

 

Lemire Joseph Charles Lemire v. Ukraine, ICSID Case No. ARB/06/18, 

Award (28 March 2011) 

 

LG&E LG&E Energy Corporation v. Argentine Republic, ICSID Case No. 

ARB/02/1,Award, (3 October  2006) 

 

LIAMCO LIAMCO v. The Government of the Libyan Arab Republic, Ad Hoc 

Arbitration (YCA 1981) 

 

Merrill & Ring Forestry

  

Merrill & Ring Forestry L.P. v. The Government of Canada, 

Opinion with respect to the Effect of NAFTA Article 1116(2) On 

Merrill & Ring's Claim. (22 April 2008) 

Micula Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. Starmill 

S.R.L. and S.C. Multipack S.R.L. v. Romania, ICSID Case No. 

ARB/05/20, Award (11 December 2013) 

 

National Grid National Grid Public Limited Company v. Argentina, Ad Hoc 

Tribunal (UNCITRAL) Case 1:09-cv-00248-RBW (3 November 

2008) 

 

O and L O and L v. The Slovak Republic, UNCITRAL Ad Hoc Arbitration, 

Final Award   (23 April 2012) 

 

Occidental Occidental Petroleum Corporation and Occidental Exploration and 

Production Company v. The Republic of Ecuador, ICSID Case No. 

ARB/06/11 (17 August 2007) 

 

  



ix 
 

Ogoni Case Center for Economic and Social  Rights v. Nigeria, African 

Commission on Human Rights and People‟s Rights. SERC 155/96, 

Award (27 October 2001) 

 

PSEG  PSEG Global, Inc., The North American Coal Corporation, and 

Konya Ingin Electrik Üretim ve Ticaret Limited Sirketi v. Republic 

of Turkey, ICSID Case No. ARB/02/5 (19 January 2007) 

Rumeli Rumeli Telekom AS and Telsim Mobil Telekomikasyon Hizmetleri 

AS v Kazakhstan, Award, ICSID Case no ARB/05/16 (21 July 2008) 

Saluka Saluka Investments B.V. v. The Czech Republic, UNCITRAL, 

Partial Award (17 March 2006) 

 

Sempra Sempra Energy International v. Argentine Republic,ICSID Case No. 

ARB/02/16, Award  (28 September 2007) 

 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United Mexican 

States, ICSID Case No. ARB (AF)/00/2, Award (29 May 2003) 

TECO Guatemala Holdings, LLC v. Republic of Guatemala, ICSID 

Case No. ARB/10/23, Award (19 December 2013) 

 

Thunderbird International Thunderbird Gaming Corporation v. The United 

Mexican States, UNCITRAL, Award  (26 January 2006) 

 

Toto Toto Costruzioni Generali S.p.A. v. Republic of Lebanon, ICSID 

Case No. ARB/07/12, Award  (7 June 2012) 

 

 

Walter Bau Walter Bau Ag (In Liquidation) v. The Kingdom of Thailand, 

Award, UNCITRAL, (1 July 2009) 

 



x 
 

International Court Cases 

 

Chórzow Factory 

 

Case Concerning Factory at Chorzów (Germany v. Poland), Judgment 13, 

Permanent Court of International Justice, 13 Sept. 1928 (hereinafter 

“Factory at Chorzów” or “Chórzow Factory”) (1928 PCIJ, Series A. No. 

17). 

 

ELSI Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), 

International Court of Justice, Judgment (20 July 1989). 

 

Iron Rhine Case 

 

Iron Rhine Arbitration, Belgium v Netherlands, Permanent Court of 

Arbitration, ICGJ 373, Award (24 May 2005) 

 

  

 

International Treaties 

 

VCLT 

 

Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331 

 

 

TFEU 

 

 

Treaty on the Functioning of the European Union, as amended by the 

Lisbon Treaty 

 

Miscellaneous  

 

 

Directive 

2009/28/EC 

Directive 2009/28/EC of the European Parliament and of the Council of 23 

April 2009 on the promotion of the use of energy from renewable sources 

and amending and subsequently repealing Directives 2001/77/EC and 

2003/30/EC. Available at: http://eur-lex.europa.eu/legal-

content/EN/TXT/?uri=CELEX:32009L0028 

 

http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0028
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32009L0028


xi 
 

ECB/2014/34 Decision of the European Central Bank on measure relating to targeted 

longer-term refinancing operations. Official Journal  of the European 

Union. (29 July 2014). Available at: 

https://www.ecb.europa.eu/ecb/legal/date/2014/html/index.en.html 

  

EU CPRD “Commission asks Member States to terminate their intra-EU bilateral 

investment treaties.” EU Commission Press Release Database. (18 June 

2015). Available at http://europa.eu/rapid/press-release_IP-15-

5198_en.htm 

 

FET – A Sequel, 

UNCTAD 

FAIR AND EQUITABLE TREATMENT - UNCTAD Series on Issues in 

International Investment Agreements II (February, 2012) 

 

Garrison, Noreen & 

Brewer 

Ray H. Garrison, D.B.A., CPA/ Eric W. Noreen, Ph. D., CMA/ Peter C. 

Brewer, Ph. D., CPA,.Managerial Accounting, 11
th

 edition.  

 

Hill Statement of Jonathan Hill, EU Commissioner for Financial Services. 

“Financial Stability and Capital Markets Union”. European Commission 

Press Release. (8 June 2015). Available at: http://europa.eu/rapid/press-

release_SPEECH-15-5137_en.htm 

 

ILC Draft Articles International Law Commission. (2001). Draft articles on Responsibility of 

States for Internationally Wrongful Acts, with commentaries. United 

Nations. 

 

Pollet Pollet-Fort, Anne. Implications of the Lisbon Treaty on EU External Trade 

Policy, Published by EU Centre in Singapore, March 2010 

Protocol 12 Consolidated version of the Treaty on European Union - PROTOCOLS - 

Protocol (No 12) on the excessive deficit procedure. Official Journal of the 

European Union. (September 5, 2008). Available at: http://eur-

https://www.ecb.europa.eu/ecb/legal/date/2014/html/index.en.html
http://europa.eu/rapid/press-release_IP-15-5198_en.htm
http://europa.eu/rapid/press-release_IP-15-5198_en.htm
http://europa.eu/rapid/press-release_SPEECH-15-5137_en.htm
http://europa.eu/rapid/press-release_SPEECH-15-5137_en.htm
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12008M/PRO/12


xii 
 

lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12008M/PRO/12 

 

Reinisch Prof. Dr. August Reinisch, Umbrella Clauses citing Schwebel, Breach of 

Contract. (2007) 

Res S-19/2 Resolution Adopted by the General Assembly of the United Nations. 

Nineteenth Special Session Agenda Item 8. (17 September 1997). 

Available at: http://www.un.org/documents/ga/res/spec/aress19-2.htm 

 

Resolution 56/83 Responsibility of States for Internationally Wrongful Acts.Yearbook of the 

International Law Commission, 2001, vol. II (Part Two). Text reproduced 

as it appears in the annex to General Assembly resolution 56/83 of 12 

December 2001, and corrected by document  A/56/49(Vol. I)/Corr.4 

 

R-EU No. 

1173/2011 

Regulation (EU) No 1173/2011 of the European Parliament and of the 

Council on the effective enforcement of budgetary surveillance in the euro 

area. Official Journal of the European Union. (16 November 2011). 

Available at: http://eur-lex.europa.eu/legal-

content/EN/ALL/?uri=CELEX:32011R1173 

 

R-EU No. 

1174/2011 

Regulation (EU) No 1174/2011 of the European Parliament and of the 

Council on enforcement measures to correct excessive macroeconomic 

imbalances in the euro area. Official Journal of the European Union. (16 

November 2011). Available at: http://eur-lex.europa.eu/legal-

content/EN/ALL/?uri=CELEX:32011R1174 

 

SGP European Commission Economic and Financial Affairs. Stability and 

Growth Pact of the European Union. Last updated on July 30, 2015. 

Available at 

http://ec.europa.eu/economy_finance/economic_governance/sgp/index_en

.htm 

 

http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:12008M/PRO/12
http://www.un.org/documents/ga/res/spec/aress19-2.htm
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011R1173
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011R1173
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011R1174
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:32011R1174
http://ec.europa.eu/economy_finance/economic_governance/sgp/index_en.htm
http://ec.europa.eu/economy_finance/economic_governance/sgp/index_en.htm


xiii 
 

UN Legislative 

Series 

Legislative Series, Chapter III: Breach of and International Obligation 

Commentary, United Nations(2012) 

 

 

  



xiv 
 

LIST OF ABRREVIATIONS 

 

¶ / ¶¶ Paragraphs 

Art(s). Article(s) 

BEA Barancasia Energy Authority 

BIT Bilateral Investment Treaty 

DCF Discounted Cash Flow 

EU European Union 

ER Expert Report 

FDI Foreign Direct Investment 

FET Fair and Equitable Treatment 

FMV Fair Market Value 

ICJ International Court of Justice 

ILC International Law Commission 

ICSID International Centre for Settlement of Investment Dispute  

LCIA London  Court of International Arbitration 

LRE Law on Renewable Energy 

NPV Net Present Value 

p./pp. Page/s 

PO Procedural Order 

R Records 

RFA Request for Arbitration 

SUF Statement of Uncontested Facts 

TFEU Treaty on the Functioning of the European Union 

UN United Nations 

UNCTAD United Nations Conference on Trade and Development 

VCLT Vienna Convention on the Law of Treaties 

WACC  



1 
 

STATEMENT OF FACTS 

 

1. The Republic of Barancasia (“Barancasia or Respondent”) and the Federal Republic of 

Cogitatia (“Cogitatia”) concluded an Agreement for the Promotion and Reciprocal 

Protection of Investments (BIT) on 31 December 1998. 
1
 The BIT was entered into force on 

August 1, 2002.
2
 The BIT aims to develop economic cooperation to the mutual benefit and 

reciprocal protection of investments between Barancasia and Cogitatia.
3
  

 

2. Vasiuki LLC (Claimant), incorporated under the laws of Cogitatia, is an investor of the 

respondent. It has been engaged in the development, construction and operation of small 

scale fossil fuel in Barancasia since 2002.
4
 By 2009, it expanded it business which included 

renewable energy activities particularly in photovoltaic projects. The claimant‟s share on 

Barancasia‟s renewable energy market is very small.
5
 

 

3. Barancasia and Cogitatia joined the European Union (EU) on May 1, 2004. Pursuant to the 

accession of respondent, it announced its intention to terminate its Intra-European BITs. 

Accordingly, the respondent notified Cogitatia of its intention to immediately terminate the 

BIT. 
6
 On 28 September 2007, the Minister of Foreign Affairs of Cogitatia replied to such 

notification.
7
 Until now, there is still no recorded response from Cogitatia concerning the 

termination.
8
 

 

4. Since 2007, Barancasia has endeavoured to meet EU climate and energy targets.
9
 Pursuant 

to such international obligation, it adopted the Law on Renewable Energy (“LRE”).
10

 The 

                                                           
1
 SUF, ¶1, R-19 

2
 PO 2, ¶ 1, R-57 

3
 Annex No. 1, R-25 

4
 SUF, ¶ 3, R-19 

5
 PO.3, ¶18, R-63 

6
 SUF, ¶ 9, R-20 

7
 Annex 7.2, R-40 

8
 SUF, ¶31, R-22 

9
 SUF, ¶7,R-19 

10
 SUF, ¶14, R-20 
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law provided that the development of renewable energy sources would be encouraged by 

fixing general “feed-in tariffs”.
11

  

 

5. The LRE provided that the production of energy renewable sources will be encouraged by 

state measures until the share of electricity generated from renewable sources amounts to no 

less than 20 per cent as compared with the country‟s gross consumption of energy.
12

 

 

6. On 1 July 2010, Barancasia Energy Authority (BEA), the national regulator in the issuance 

of licenses, announced publicly that the fixed-in tariffs of .44EUR/kWh would be 

implemented.
13

 

 

7. On 25 August 2010, claimant applied for a license for its first photovoltaic project Alfa, but 

the BEA denied the request.
14

 On the other hand, claimant successfully obtained a license 

for its second project, Beta.
15

 Furthermore, the 12 remaining projects of the claimant 

received their licenses on 1 July 2012.
16

 

 

8. During 2011, a ground breaking technology was developed making solar panels 

substantially cheaper to manufacture and dramatically reducing the cost of development. 

Substantial reduction of development costs meant that the profitability of investments under 

the 0.44 EUR/kWh tariff increased dramatically.
17

  

 

9. From the beginning of 2012, it became apparent to the respondent that the LRE was a 

mistake and had created a “solar bubble”.
18

  Public officials of the respondent admitted that 

the guaranteed profit for 12 years was unsustainable.
19

 In several media interviews between 

                                                           
11

 SUF, ¶16, R-21 
12

 Article 2 of LRE, Annex No. 2, R-32 
13

 SUF, ¶21, R-21 
14

 SUF, ¶22, R-21 
15

 SUF, ¶23, R-21 
16

 SUF, ¶27, R-22 
17

 SUF, ¶25, R-22 
18

 SUF, ¶28, R-22 
19

 SUF., ¶29, R-22 
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February and May 2012, Barancasian politicians conceded that the circumstances could be 

seen as amounting to an unfair windfall.
20

  

 

10. Moreover, the renewable energy support system was financed from the state budget. If all 

applications for feed-in tariff were approved, up to 15% of state revenues would be diverted 

to finance solar feed-in tariffs, a higher share than public financial allocations to 

Barancasia‟s educational system.
21

  

 

11. Furthermore, the respondent could not borrow the necessary amounts for the maintenance of 

the existing renewable energy support system and the guaranteed feed-in tariffs, because 

that would require it to exceed its EU-mandated borrowing limits for the relevant years.
22

 

 

12. In order to mitigate the imminent economic crisis, the respondent‟s Parliamentary Energy 

Committee conducted hearings which included representatives of industry and stakeholders 

groups. On 3 January 2013, the respondent adopted the amendment of Article 4 of the LRE. 

It provided that the feed-in tariffs set by the BEA may be reviewed annually for adjustment 

taking into account the costs of the best available technology.
23

Consequently, the BEA 

calculated and announced the new fixed feed-in tariff which is 0.15 EUR/kWh.
24

 

 

13. On 20 April 2014, claimant notified Barancasia‟s Ministry of Foreign Affairs of its dispute 

and its intention to pursue legal remedies under the BIT of the dispute was not resolved. 

Barancasia declined negotiations.
25

 Consequently, the claimant filed a request for 

Arbitration with the London Court of International Arbitration (“LCIA”) pursuant with 

Article 8 of the BIT on 2 November 2014. 

 

14. On 21 November 2015, respondent denied all claims advance by the claimant stating that 

the LCIA lack jurisdiction and the claimant‟s claim are inadmissible because they are based 

                                                           
20

 PO 3, ¶3, R-61  
21

 SUF, ¶29, R-22 
22

 SUF., ¶30, R-22 
23

 SUF,¶34, R-23 
24

 SUF, ¶35, R-23 
25

 RFA, R-3 
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on the BIT which has become obsolete and has been terminated according to the Article 13 

of the BIT.
26

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
26

 RFA,R-10 
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SUMMARY OF ARGUMENTS 

A. Jurisdiction/ Admissibility 

 

15. LACK OF JURISDICTION.  The Bilateral Investment Treaty between Barancasia and 

Cogitatia has been terminated not only because of the accession of both states to the 

European Union but also because of the effectivity of the Lisbon Treaty which amended the 

EC Treaty (now TFEU).
27

 The provisions of the TFEU cover all the aspects of a typical BIT 

including admission, treatment, performance requirements and free movement of key 

personnel, expropriation, and dispute settlement.
28

 As such, there is incompatibility of 

provisions between the BIT and the TFEU and such repugnancy must yield to the 

applicability of the latter.
29

 Furthermore, there exists a common intention between 

Barancasia and Cogitatia to terminate the BIT.  

 

16. INADMISSIBILITY. Assuming arguendo that the BIT still subsists, Article 13 thereof, 

which provides for the BIT provisions on Entry into Force, Duration and Termination, bars 

its own applicability.  It must be noted that Article 13 is deficient on the procedure for 

termination if done within the ten-year period. As such, the VCLT provisions on termination 

of a treaty would properly apply, particularly Articles 65 and 67 which set the parameters 

for the procedure of termination of the treaty. Barancasia fully complied with such 

provisions. Consequently, the BIT was completely terminated on June 27, 2008, twelve (12) 

months from the notification of Barancasia to terminate the treaty.
30

 No investment of 

Vasiuki falls under the protection of the sunset clause
31

 since all of Vasiuki‟s investments 

commenced in the year 2009 and thereafter. 

 

 

 

 

                                                           
27

 Lisbon Treaty took effect on 1 December 2009 
28

 Dimopoulos, 
29

 Article 59(2), VCLT 
30

 Annex 7.1, R-38 
31

 BIT, Art. 13(3) 
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B. Merits 

 

17. THE CLAIM FOR BREACH OF THE FET STANDARD IS ERRONEOUS AND 

PREMATURE. Even if this Tribunal decides that it has jurisdiction over this matter and 

that the claims are not barred, the claims have no merit because Respondent administrative 

and regulatory measures did not breach the FET standard, particularly the claimant‟s 

legitimate expectations. The Respondent submits that the amendment of the LRE by 

Barancasia was due to the ground-breaking technology that was beyond the scope of 

Vasuiki‟s legitimate expectation. Furthermore, claimant‟s basing its legitimate expectations 

solely on the feed-in tariff is erroneous and premature because having a guaranteed feed-in 

tariff only warrants the revenues, but it does not assure profits for the investor.  

 

18. RESPONDENT’S ACTIONS ARE EXEMPTED BECAUSE IT WAS FOR THE 

FULFILMENT OF ITS ECONOMIC AND RENEWABLE OBJECTIVES. Even if 

Respondent had breached Article 2 of the BIT, its actions are exempt under the BIT. 

Barancasia‟s course of action was dictated by external factors which is excused it from 

responsibility in any case. The reduction of the feed-in tariff was proper for the fulfilment of 

the respondent‟s economic security and its international obligations towards the European 

Union.  

 

19. MATERIAL IMPOSSIBILITY OF RESTITUTION. The grant of restitution or specific 

performance is subject to several limitations, particularly those found under customary 

international law. Specific performance should not be granted where its implementation is 

materially impossible.
32

 And even if specific performance is possible, it will nevertheless be 

refused if it imposes undue burden on the party against whom it is directed.
33

 In the words 

of the tribunal in CMS Gas: “it would be utter unrealistic for the tribunal to order the 

Respondent to turn back to the regulatory framework.”
34

 The dispute herein bars the grant 

of specific performance because there is a patent material impossibility to comply with the 

same in view the facts of the case.  

                                                           
32

 AlBahloul vs. Tajikistan citing Article 35 of the ILC Articles 
33

 Occidental Petroleum, ¶82 
34

 CMS Gas, ¶406 
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20. THE CLAIM FOR COMPENSATION IS WITHOUT BASIS. In the remote instance 

that the Tribunal will find Barancasia liable for compensation, the same cannot be imposed 

because of the absence of bases on which the compensation can be grounded because of (1) 

inapplicability of the provision of the BIT under Art. 4,(2) the lack of provision under the 

TFEU that governs compensation between member-states, and (3) non-compliance with the 

requirement of Art. 36 of the ILC Drafts on State Responsibility.  

 

21. UNJUST ENRICHMENT ON THE PART OF THE CLAIMANT. Finally, if the 

Tribunal finds that there is basis for the compensation, the computation of the claimant of 

the claimant is substantially erroneous, because (1) using WACC, instead of cost equity, (2) 

the inclusion of the Alfa project despite its operating below the expected capacity, and (3) 

non-deduction of the resale value or salvage value of the land, and photovoltaic panels, 

respectively. The following factors will necessarily and consequently result to unjust 

enrichment on the part of the claimant to the prejudice of Barancasia. 
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ARGUMENTS 

I. LCIA LACKS JURISDICTION OVER THE PRESENT DISPUTE AND THE 

CLAIMS OF VASIUKI ARE INADMISSIBLE 

 

22. Claimant Vasiuki submits a request for arbitration on the basis of a standing offer made by 

the Republic of Barancasia to arbitrate investment disputes with investors from Cogitatia, as 

found in Article 8 of the Bilateral Investment Treaty between Cogitatia and Barancasia.
35

 

Respondent Barancasia, however, submits that such offer to arbitrate is no longer standing 

in view of the material changes in circumstances. As such, it is the submission of Barancasia 

that LCIA has no jurisdiction over this dispute
36

; rather it is now the European Court of 

Justice that has exclusive jurisdiction in this case since the BIT is already obsolete; and, 

assuming arguendo that the BIT is still in force, Vasiuki‟s claims are inadmissible in view of 

Article 13 of the BIT. 

 

A. Laws to Apply for Jurisdiction 

 

23. The applicable laws for Barancasia‟s jurisdictional challenge in this case are the EU legal 

order, particularly the Treaty on the Functioning of the European Union
37

 and the Vienna 

Convention on the Law of Treaties which establishes the analytical framework, guidelines 

and rules for the determination of the authenticity of the text of treaties and the 

interpretation of such texts.
38

 

 

24. With regard to the TFEU, Articles 206, 207 and 267 are the most applicable provisions 

given the fact that the same are rich with regulatory policies dealing with foreign direct 

investment.   

 

25. As to VCLT, Articles 30, 59, 65 and 67 are the most enlightening provisions to apply in this 

case since the said provisions respectively deal with following: the application of successive 

                                                           
35

 RFA, R-3 
36

 RFA, R-10 
37

 As amended by the Lisbon Treaty which took effect on 1 December 2009 
38

 Kilic, ¶6.1  
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treaties relating to the same subject matter; the termination or suspension of the operation of 

a treaty implied by conclusion of a later treaty; the procedure to be followed with respect to 

invalidity, termination, withdrawal from or suspension of the operation of a treaty; and 

instruments for declaring invalid, terminating, withdrawing from or suspending the 

operation of a treaty. 

B. The European Court of Justice has exclusive jurisdiction over these proceedings 

 

26. Jurisdiction, in its plain sense, pertains to the power of a tribunal to decide a specific 

dispute.
39

 From the point of view of the respondent, it is a plea to the effect that the tribunal 

itself is incompetent to hear the case and give any ruling.
40

 On that note, LCIA does not 

have jurisdiction over these proceedings because its source, the BIT, no longer stands as it 

was already terminated due to the accession of both Barancasia and Cogitatia to the 

European Union (“EU”). The EU law, particularly the TFEU, properly applies in this case. 

The BIT is obsolete and materially inconsistent with the EU Legal Order particularly Article 

207 of the TFEU which provides:  

“The common commercial policy shall be based on uniform 

principles, particularly with regard to changes in tariff rates, the 

conclusion of tariff and trade agreements relating to trade in goods 

and services, and the commercial aspects of intellectual property, 

foreign direct investment” […]   

 

 

27. Upon the effectivity of the Lisbon treaty, FDI is now within the exclusive scope of the EU 

common trade policy, which implies that the European Commission will take complete 

cognizance over FDI competence.
41

 

 

28. Certainly, the dispute between Vasiuki and Barancasia demands the interpretation and 

application of the proper treaty. As such, in accordance with the TFEU, it is the European 

Court of Justice that has exclusive jurisdiction over the dispute in view of Article 267 

thereof which provides: 

                                                           
39

 Achmea ¶115 
40

 Achmea, ibid. citing Sir Gerald Fitzmaurice 
41

 Maes,p.12 
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Article 267. The Court of Justice of the European Union shall have 

jurisdiction to give preliminary rulings concerning: 

a) the interpretation of the Treaties; […]  

 

29. The inclusion of foreign direct investment in the EU common commercial policy is a 

substantial change in jurisdiction. Such inclusion in the TFEU is a deliberate act on the part 

of the EU in order to achieve its objective to harmonize the development of world trade, to 

progressively abolish the restrictions on international trade and on foreign direct investment, 

and to lower the customs and other barriers.
42

 It amounts to a change that is characterized as 

progressive because it enhances the well-established nature of decision-making procedures 

based on the close cooperation between the European Commission and member states in the 

Trade Policy Committee.
43

 

 

30. Nonetheless, in the status quo, the definition and scope of FDI is vague and ambiguous. As 

such, it has spawned various comments and interests among academicians and scholars. 

Accordingly, five main interpretations, as compiled by Shan and Zhang, have been 

associated to the new FDI competence, ranging from narrow to broad, to wit:
44

 

1. The „Trade-related Aspects of‟ Interpretation
45

 

2. The „Investment Liberalization‟ Interpretation
46

 

3. The „Substantially Limited Comprehensive Competence‟ Interpretation
47

 

4. The „Negotiation Competence‟ Interpretation
48

 

5. The „Comprehensive FDI Competence‟ Interpretation
49

 

 

31. Among the aforesaid interpretations, the last one, which is the Comprehensive FDI 

Competence Interpretation, is the most preferred since the FDI was not defined and 

                                                           
42

 Article 206, TFEU 
43

 Woolcock, pp.22-25 
44

 Shang & Zang, pp.1049-1073 
45

 Krajewski, p.13 “Article 207 TFEU covers all aspects of trade in services. The Union is therefore exclusively 

competent to agree and implement trade agreements with provisions on services.” 
46

 Leczykiewicz, p. 1678 
47

 Ceyssens,p. 259 
48

 Mola in Society of International Economic Law Inaugural Conference, Geneva, 15–17 July 2008 
49

 Dimopoulos, supra. 
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qualified under the CCP in the first place and that there is a need for the EU to be able to act 

effectively in the entire area of international investment law-making
50

 in order to enable it to 

achieve its objectives as provided under the TFEU. This is the majority view among 

scholars since it covers not only issues of investment liberalization but also investment 

protection.
51

 Consequently, with the Lisbon Treaty, trade in goods and services and foreign 

direct investment now falls under the exclusive competence of the European Union.
52

 It is 

only through a sufficiently broad interpretation of the new FDI competence, which includes 

investment protection and standards of treatment, that would satisfy the proper sense and 

purpose of Article 207 of the TFEU.
53

 

 

32. Furthermore, the European Commission is hardline on its stand that the intra-EU BITs are 

implicitly terminated upon accession to the EU and particularly upon the effectivity of the 

Lisbon Treaty. This hardline stance of the European Commission is clear from its opinions 

in various cases such as in Elactrabel v. Hungsry and Eureko v. Slovak Republic. It must be 

noted that although the tribunal in Eureko upheld its own jurisdiction, it nonetheless 

provided for a disclaimer emphasizing that its decisions in Eureko are “limited both by the 

requirements of such particular case and by the scope of the arguments presented by the 

parties”.
54

  The Eureko tribunal also pointed that “it does not intend to decide any general 

principles for other cases, however ostensibly analogous to this case they might be”.
55

  

 

33. This is further elucidated in EU‟s recent directive to several European countries to 

immediately terminate its existing intra-EU BITs.
56

 In the said directive, intra-EU BITs are 

considered “outdated and […] no longer necessary in a single market of 28 Member States. 

[...] In that context, the Commission is ready to explore the possibility of a mechanism for 

the quick and efficient mediation of investment disputes.”
57

 

 

                                                           
50

 Shan and Zhang, ibid. 
51

 Krajewski, supra 
52

 Pollet-Fort, p.3 
53

 Kazimirek, p.50 
54

 Eureko, ¶218.  
55

 Eureko, ibid. 
56

 EU CPRD, June 18, 2015 
57

 Hill, 8 June 2015. 
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34. Moreover, in resolving the issue on whether or not the BIT is truly obsolete and materially 

inconsistent due to the accession of Cogitatia and Barancasia to the EU, the general 

principles of international law on treaties as found in the Vienna Convention on the Law of 

the Treaties
58

 are applicable and enlightening. The pertinent provision is as follows: 

Article 30. (3)  

When all the parties to the earlier treaty are parties also 

to the later treaty but the earlier treaty is not terminated 

or suspended in operation under article 59, the earlier 

treaty applies only to the extent that its provisions are 

compatible with those of the later treaty. […] 

 

Article 59. Termination or suspension of the operation of a treaty 

implied by conclusion of a later treaty 

 

1. A treaty shall be considered as terminated if all the parties to 

it conclude a later treaty relating to the same subject matter 

and:  

a. it appears from the later treaty or is otherwise 

established that the parties intended that the matter 

should be governed by that treaty; or  

b. the provisions of the later treaty are so far 

incompatible with those of the earlier one that the 

two treaties are not capable of being applied at the 

same time.  

2. The earlier treaty shall be considered as only suspended in 

operation if it appears from the later treaty or is otherwise 

established that such was the intention of the parties 

 

35. The two aforesaid provisions are closely related with each other, as they deal with two 

perspectives of a problem, i.e., the effect of two treaties dealing with the same subject 

matter.
59

It is said that Article 59 takes logical priority when the following conditions are 

met
60

: first, as a precondition, the two treaties must cover the same subject matter; second, a 

common intention of termination can be established; or third, the two treaties are clearly 

incompatible. All of these three tests are present in this case. 

 

36. Firstly, the BIT between Barancasia and Cogitatia and the TFEU covers the same subject 

matter, that is – foreign direct investment. Due to the Lisbon Treaty which included FDI in 

                                                           
58

 PO 2, ¶5, R-57: “Both Cogitatia and Barancasia had ratified the VCLT prior to December 31, 1998.” 
59

 Dörr, VCLT: A Commentary, page 1012, citing Waldock 
60

 Eastern Sugar, ¶100 
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the common commercial policy, the new extension of EU exclusive competence on FDI is a 

comprehensive competence capable of covering all the aspects of the BIT including 

admission, treatment, performance requirements and free movement of key personnel, 

expropriation, and dispute settlement.
61

 

 

37. Second, there exists a common intention of termination of the BIT between Cogitatia and 

Barancasia. On the side of Barancasia, its intention to terminate is clear from its words and 

actions as reflected in numbers 9 and 10 of the Uncontested Facts
62

 and respectively 

evidenced by Annex 7.1
63

 and Annex 7.2
64

. On the other hand, Cogitatia‟s intention to 

terminate the BIT is clear from its actions which amount to an implied acceptance of 

termination since objection is indispensable under Article 65 of the VCLT. 

 

38. Third, the BIT and the TFEU are plainly incompatible. Both treaties cover subject matters 

which are repugnant with each other. There is an overall incompatibility in this case because 

the provisions of the TFEU render nugatory the provisions of the BIT. There being an 

overall incompatibility, the earlier treaty must be superseded in its entirety because the later 

treaty leaves no room for the application of its regulatory concept.
65

 

 

C. In any event, the facts of this case clearly amount to rebus sic stantibus 

 

39. Rebus sic stantibus is a principle of international law found under Article 62 of the VCLT, 

which provides: 

Article 62. Fundamental change of circumstances 

1. A fundamental change of circumstances which has 

occurred with regard to those existing at the time of the conclusion 

of a treaty, and which was not foreseen by the parties, may not be 

invoked as a ground for terminating or withdrawing from the treaty 

unless:  

                                                           
61

 Shang & Zang, pp.1049-1073 
62

 ¶¶9-10,R-20 
63

 R-38 
64

 R-39 
65

 Dörr, Supra, page 1019 
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a. the existence of those circumstances constituted an 

essential basis of the consent of the parties to be bound by the 

treaty; and  

b. the effect of the change is radically to transform the extent 

of obligations still to be performed under the treaty. 

2. A fundamental change of circumstances may not be 

invoked as a ground for terminating or withdrawing from a treaty:  

a. if the treaty establishes a boundary; or  

b. if the fundamental change is the result of a breach by the 

party invoking it either of an obligation under the treaty or of any 

other international obligation owed to any other party to the treaty. 

3. If, under the foregoing paragraphs, a party may invoke a 

fundamental change of circumstances as a ground for 

terminating or withdrawing from a treaty it may also invoke the 

change as a ground for suspending the operation of the treaty.   

 

40. The tribunal in Burlington Resources has laid down the requisites for such provision, to 

wit
66

: (i) there must be an extraordinary and unforeseeable or unforeseen event caused an 

imbalance in the obligations of the parties; (ii) this imbalance must be such that performance 

of the contract would be too burdensome for one of the parties; and (iii) the event causing 

the imbalance should not be a consequence of actions or omissions of the party invoking the 

principle. 

 

41. Taking into account several facts of this case, to wit: (1) The accession of both Barancasia 

and Cogitatia to the EU on May 2004
67

; (2) The effectivity of the amendment of the TFEU 

through the Lisbon Treaty on December 2009;
68

The EU climate and energy targets;
69

(3) The 

development of a ground-breaking technology
70

; and (4)The EU-mandated borrowing 

limits.
71

 

 

                                                           
66

 Burlington Resources, ¶358 
67

 SUF, ¶7,R-19  
68

 Treaty of Lisbon 
69

 Directive 2009/28/EC. The 2020 package is a set of binding legislation to ensure the EU meets its climate and 

energy targets for the year 2020. The package sets three key targets: 

(1) 20% cut in greenhouse gas emissions (from 1990 levels) 

(2) 20% of EU energy from renewables 

(3) 20% improvement in energy efficiency 
70

 SUF, ¶25, R-22 
71

 ECB/2014/34, Art. 4 
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42. The aforesaid facts pertain to the fundamental and material changes of circumstances 

between Barancasia and Cogitatia as to warrant the termination of the BIT. These facts 

clearly and completely satisfy the requisites of the said VCLT provision as they are 

unforeseeable events that have caused an unduly oppressive imbalance in the obligations of 

the parties which were not at all caused by the actions or omissions of Barancasia. The 

circumstances between Barancasia and Cogitatia precisely fall within the definition of rebus 

sic stantibus. Consequently, there are clear grounds that justify the termination of the BIT 

between Barancasia and Cogitatia.  

 

D. Vasiuki’s claims do not amount to a breach in the international context as to warrant 

LCIA to take cognizance of the case 

 

43. Barancasia is only exercising its sovereign powers in amending the LRE. Although the 

legality of the conduct of a State under its domestic law does not necessarily lead to the 

legality of such conduct under international law
72

, still, Barancasia acted within the metes 

and bounds of its legal and regulatory powers, in consideration of all the interests at stake. 

As such, Vasiuki, taking into consideration that its market share is very small
73

, cannot 

simply invoke the jurisdiction of the tribunal just because it does not agree with the actions 

of Barancasia.
74

 The state of Guatemala, in the case of Teco, argued that even if the 

regulator was mistaken in its interpretation of the regulatory framework, this cannot result in 

a violation of an international treaty.
75

 Guatemalan‟s position in the Teco case, though 

rejected by the tribunal for lack of proof, is persuasive to the common sense. Such argument 

is also identical to the issues provided in these proceedings. 

 

44. The United Nations provides to the effect that there is a breach of an international obligation 

when a conduct attributed to a State as a subject of international law amounts to a failure by 

that State to comply with an international obligation incumbent upon it.
76

 This is not the 

                                                           
72

 ILC, Art. 3 
73

 PO.3, ¶18, R-63 
74

 Iberdrola, ¶367 
75

 Teco ,¶ 243 
76

 UN Legislative Series, p. 97 
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case with Barancasia because, although it had some admitted shortcomings, it not has 

reneged to its obligations in any way as to amount to an international law breach. It must be 

noted that it is an accepted rule of customary international law that a breach by a state of a 

contract with an alien, does not per se constitute a breach of international law.
77

 

 

45. An arbitral tribunal does not exercise the function of an administrative review body. The 

BEA may have committed a mistake, but the same amounts only to a breach of local law at 

most. It has been held by several tribunals that it is the domestic courts and tribunals that 

must take cognizance of the minutiae of the applicable regulatory regime.
78

 

 

46. Barancasia, realizing the impracticability in its LRE, simply exercised diligence in not 

worsening the solar bubble by amending Article 4 thereof
79

, thereby properly protecting the 

interests of all the stakeholders. Hence, Vasiuki cannot simply come to LCIA for the 

purpose of questioning and asking for damages for Barancasia‟s exercise of discretion in its 

regulatory framework. 

 

E. In any event, Vasiuki’s claims are inadmissible  

 

1. Article 13 provides for the procedure of the termination of the BIT 

 

47. The BIT was terminated in accordance with Article 13 of the BIT. Its provisions, however, 

are insufficient. Article 13 of the BIT fully  provides: 

Article 13. Entry into Force, Duration and Termination 

1. This Agreement shall enter into force on the date of the last 

written notification through diplomatic channels of the 

fulfilment by the Contracting Parties of all the necessary 

internal procedures for bringing this Agreement into force. 

2. This Agreement shall remain in force for a period of ten 

years. Thereafter, it shall remain in force until the expiration 

of a twelve month period from the date either Contracting 

                                                           
77

 Reinisch,citing Schwebel 
78

 Generation Ukraine , ¶20.33 
79

 Annex 4, R-34 
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Party notifies the other in writing of its intention to 

terminate the Agreement. 

3. In respect of investments made prior to the termination 

of this Agreement, the provisions of this Agreement shall 

continue to be effective for a period of ten years from the 

date of its termination.   

 

48. Clearly, number 2 of Article 13 is limited only upon the expiration of ten years. It does not 

provide for the procedure of termination in case a contracting party, in its sovereign 

capacity, intends to terminate a treaty within the 10-year period. It is established that the 

right of entering into international engagements is an attribute of State sovereignty.
80

 It also 

logical therefore, that the right to exit from such international engagements is also an 

exercise of sovereignty. Article 13 of the BIT being deficient on the procedure for 

termination if done within the ten-year period, the VCLT provisions on termination of a 

treaty would properly apply, particularly Articles 65 and 67 which set the parameters for the 

procedure of termination of the treaty. 

 

2. Article 65 of the VCLT properly supplements Article 13 of the BIT 

 

49. Article 65 provides for the procedure to be followed with respect to invalidity, termination, 

withdrawal from or suspension of the operation of a treaty. The pertinent paragraphs of the 

said provision provides: 

Article 65   

1. “A party which, under the provisions of the present 

Convention, invokes either a defect in its consent to be bound by a 

treaty or a ground for impeaching the validity of a treaty, 

terminating it, withdrawing from it or suspending its operation, 

must notify the other parties of its claim. The notification shall 

indicate the measure proposed to be taken with respect to the treaty 

and the reasons therefor. 

2. If, after the expiry of a period which, except in cases of 

special urgency, shall not be less than three months after the 

receipt of the notification, no party has raised any objection, the 

party making the notification may carry out in the manner 

provided in Article 67 the measure which it has proposed.” […]   

 

                                                           
80
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50. In reference to Article 65 of the VCLT, Article 67 thereof provides: 

Article 67 

1. The notification provided for under article 65, paragraph 1 

must be made in writing. […] 

 

51. Applying the foregoing provisions to the facts of this case, it is undisputed that Barancasia 

notified Cogitatia of its intention to immediately terminate the Cogitatia-Barancasia BIT on 

the 29th of June year 2007.
81

 Such notice, therefore, had the effect of commencing the 

running of the said 12-month period provided under number 2, Article 13 of the BIT. It must 

be emphasized that Article 65 provides that if, after the period expires, no party has raised 

any objection, the party making the notification may carry out its proposed measure 

following Article 67. This VCLT provisions makes objection indispensable in case a 

contracting party signifies its intention to terminate a treaty. 

 

52. Barancasia fully complied with Article 65 of the VCLT as evidenced by the formal 

document providing for the resolution of Barancasia to terminate its existing BITs
82

 as well 

as the official notification of Barancasia to Cogitatia of its intention to terminate
83

. Such 

notification on the intention to terminate the BIT with Cogitatia on 29 June 2007
84

 resulted 

in the running of the 12-month period under BIT Article 13. 

 

53. Barancasia also properly and diligently followed the formalities provided for under Article 

67(1) of the VCLT by putting its resolution in writing and in a formal manner as evidenced 

by Annex 7.1
85

. There was also a proper delegation of powers to the Ministry of Foreign 

Affairs to commence BIT meetings regarding the termination of agreements, preferably by 

reaching agreement on termination,
86

 thereby satisfying the requisite provided for under 

Article 67(2). Consequently, the BIT was completely terminated on June 27, 2008, after the 

12-month period expired.  

 

                                                           
81

 SUF, ¶9,R-20  
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85
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54. Claimant may not argue for the protection of its investments by virtue of the applicability of 

the sunset or survival clause as found in number 3 of Article 13 of the BIT. This is because a 

sunset clause only operates when an investment has been commenced prior to the 

termination of the treaty. Since all of Vasiuki‟s investments, from the Alpha project,
87

 to the 

Beta project,
88

 and the twelve other photovoltaic projects, commenced in the year 2009 and 

thereafter, no single investment of Vasiuki falls under the protection of the sunset clause. 

Therefore, Vasiuki‟s claims are plainly inadmissible. 

 

II. BARANCASIA’S MEASURES IN RESPECT OF THE LAW ON RENEWABLE 

ENERGY DID NOT BREACH THE FAIR AND EQUITABLE TREATMENT 

STANDARD 

A. The FET standard under the BIT is considered an unqualified obligation 

 

55. The concept of FET is the most frequently invoked standard in investment disputes, and has 

the most practical relevance.
89

 The facts of this case satisfy the FET standard because the 

Respondent did not breach any provisions of the BIT.  The Respondent, assuming arguendo 

that the BIT is still operative, submits that the respondent-state‟s administrative and 

regulatory measures in respect of the LRE did not breach any provisions of the BIT, in 

particular, the FET standard.  The following are the regulatory and administrative measures 

of Barancasia that the Claimant alleges to be violative of the FET standard: 

i) The amendment of Article 4 of the LRE on January 13, 2013 which provides that the 

feed-in tariffs set by BEA may be reviewed annually for adjustment taking into 

account the costs of the best available technology.
90

 

ii) The denial of the application for license of Vasiuki‟s Alfa project on August 25, 

2010
91

 and the non-disclosure of the criteria that have been applied in the approval 

procedure citing “confidentiality obligations.”
92
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 SUF, ¶23, R-21 
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iii) The conduct of the private hearings that had taken place in November 2012 before the 

Barancasian Parliamentary Energy Committee, in which only specially invited 

representatives of industry and certain stakeholder groups were called to present 

testimony.
93

 

 

56. The FET standard clause contained in the BIT specifically under Article 2, paragraph 2 of 

the said BIT
94

 is considered, under international law, as an “unqualified obligation to accord 

fair and equitable treatment.”
95

 They contain a simple promise to accord to investment “fair 

and equitable treatment” without any further reference to source or content, elaboration or 

restrictions.  A tribunal would be free to assess each claim on a case-by-case basis and to 

read into the wording what it feels fit to include because the contracting parties have 

entrusted it with this mandate.
96

 

 

57. Despite the fact that there is no specific substantive basis against which we can assess 

whether or not the acts of Barancasia are violative of the FET standard in case of 

unqualified FET, the same does not mean that all acts and measures adopted by Barancasia 

that cause prejudice, difficulty, and inconvenience to Vasiuki, or to any other investors for 

that matter, are automatically considered as breaches of the FET standard.  The difference in 

the classifications of FET would not change the fact that a right balance needs to be struck 

between investment protection, on the one hand, and the preservation of the freedom of 

legitimate State action, on the other.
97

 

 

58. In this regard, the Respondent proposes that the Tribunal consider the thresholds or limits 

that the Respondent would be adopting to determine whether or not the disputed acts of 

Barancasia are violative of the FET standard.  To further bolster our proposal for the 

tribunal to consider these thresholds or limits and not apply prior arbitral jurisprudence, we 

would be borrowing the observations made by Schill
98

 are enlightening:  

                                                           
93
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“Arbitral tribunals seem generally ill-equipped in tackling the 

interpretative conundrum posed by the vagueness of the fair and 

equitable treatment standard… The main reason for this is that 

traditional interpretative approaches applying Art. 31 and 32 

of the Vienna Convention on the Law of Treaties, either 

directly or as an expression of the customary international law 

of treaty interpretation, are hardly able to clarify the meaning 

of fair and equitable treatment.  

 

The traditional methods of treaty interpretation therefore prove to 

be relatively ineffective in clarifying the meaning of fair and 

equitable treatment.  

 

 

Finally, various tribunals apply fair and equitable treatment with a 

strong reference to prior arbitral jurisprudence.  This approach is 

critical in two respects. First, treating arbitral decisions as 

precedent in international law is problematic; secondly, the 

awards face the criticism that earlier decisions have 

themselves applied a problematic methodology in terms of 

failing to grasp the normative content of fair and equitable 

treatment.”   

 

59. Under international law, the doctrine of stare decisis is not applicable in 

international disputes as provided under the Statute of the International Court of 

Justice,
99

  which is the most persuasive law on the matter of stare decisis. This 

general observation also holds true in the investment arbitration context.  Explicitly 

in this sense Art. 1136(1) of the North American Free Trade Agreement (NAFTA): 

“An award made by a Tribunal shall have no binding force except between the 

disputing parties and in respect of the particular case.” 

 

60. Based on the aforesaid premises, the thresholds or limits that the Respondent would 

be proposing will pertain exclusively and limitedly only to three (3) aspects of FET 

as recognized under international law
100

, each of which has its own threshold or 

limit.  Those aspects relevant to this case are as follows: 

a. Legitimate expectations; 

b. Manifest arbitrariness; and 
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c. Transparency 

 

B. Respondent did not breach claimant’s legitimate expectations  

1. The amendment of the law was based on a technological innovation which is beyond the 

reach of legitimate expectation. 

 

61. It is beyond contest that the Claimant based its legitimate expectation on the guaranteed 

feed-in tariff of €0.44/kwh for 12 years, and it further alleges that, because of the 

amendment enacted by Barancasia of putting an optional annual review feature in the LRE, 

the latter has breached the Claimant‟s legitimate expectation.  The Respondent concedes to 

the fact that indeed that there was an amendment of the law,
101

 but the basis of the breach of 

legitimate expectation as put up by the Claimant is erroneous and out of place.  Contrary to 

Claimant‟s submissions, the amendment of the LRE by Barancasia was due to the ground-

breaking technology that was developed, making solar panels substantially cheaper to 

manufacture and dramatically reducing the costs of development.
102

 The amendment was 

only an incidental consequence resulting from the said material change.  To elucidate this 

stand, the amendment
103

 provides: 

“Article 1.  Amendment of Article 4 of the Law on Renewable 

Energy 

 

Article 4 of the Law on Renewable Energy is amended as follows: 

The feed-in tariffs set by the Barancasia Energy Authority may be 

reviewed annually for adjustment taking into account the costs of 

the best available technology.”  

 

62. The Respondent further submits that the inclusion of the last clause in the amendment 

proves that the development of the ground-breaking technology was the proximate cause of 

the amendment and such amendment was necessary to address the superbly high profits that 

would be generated by investments made under the €0.44/kwh
104  

which was not 
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contemplated by the Respondent when the Barancasia Energy Authority publicly announced 

the fixed feed-in tariff of €0.44/kwh. 

 

63. There can be different reasons behind changes to the business environment, i.e., some are 

due to purely economic factors, such as technological innovations, the rising and falling of 

prices and the relative economic power of competitors.  Others arise from the conduct of the 

host State government, specific or general measures, action or inaction.  It is with the latter 

that the FET standard is concerned.  As all businesses, foreign investments are subject to 

governmental regulation.  Sometimes, especially with respect to large-scale business 

projects, there is a direct contractual relationship between the investor and a host State 

government, which provides scope for a governmental interference with contractual rights.  

It is not uncommon that changes of host country policies follow changes in the political 

landscape within the State.
105

 The Respondent submits that the allege breach of legitimate 

expectations by the Claimant was misplaced because the amendment of the law was based 

on a technological innovation which is beyond the reach of legitimate expectation.  To do 

so, would provide an overarching reach of legitimate expectations which would 

unjustifiably curtail any regulatory flexibility provided to States and recognized even under 

customary international law.  By allowing the Claimant‟s stand to prosper would set a 

dangerous precedent where a State would be penalized for an act which was not caused by 

its own will but by an event to which it does not have control of.   

 

64. This approach is unjustified, as it would potentially prevent the host State from introducing 

any legitimate regulatory change, let alone from undertaking a regulatory reform that may 

be called for.  It ignores the fact that investors should legitimately expect regulations to 

change over time as an aspect of the normal operation of legal and policy processes of the 

economy they operate in.  Considerations of this kind have led some tribunals to require 

further qualifying elements to the notion of investors‟ legitimate expectations.
106
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65. The respondent submits that the threshold to determine whether or not there has been a 

breach of legitimate expectations is that expectations must be legitimate and reasonable at 

the time when investments were made taking into account all circumstances surrounding the 

said investments.  In Duke Energy
107

 case, it was held that: 

 

“The assessment of the reasonableness or legitimacy must take 

into account all circumstances, including not only the facts 

surrounding the investment, but also the political, 

socioeconomic, cultural and historical conditions prevailing in 

the host State.” 

 

66. It is a known fact that when the Claimant made its investments in Barancasia, 

starting from the Alfa project and subsequently the Beta project, the circumstance 

was that the ground-breaking technology was not yet in existence and as such the 

feed-in tariff was based on that fact.  The Respondent submits that the Claimant 

cannot expect that the same feed-in tariffs would be provided for the full 12 year 

period when there has been a substantial, material, and unexpected change in the 

energy industry of Barancasia.  Instead, tribunals should allow for a certain room for 

flexibility for host states to react, for example but not exclusively, to emergency 

situations.  According to Schill
108

, the Tribunal in Eureko
109

 suggested that the 

breach of basic expectations was not a violation of fair and equitable treatment if 

good reasons existed why the expectations of the investor could not be met.  

Similarly, the tribunal in Saluka
110

specifically warned of the danger of taking the 

idea of the investor‟s expectation too literally since this would “impose upon host 

States‟ [sic] obligations which would be inappropriate and unrealistic”.  Instead, the 

Tribunal set out to balance the legitimate expectations and the host state‟s interests 

within a broader proportionality test.  It reasoned: 

 

“No investor may reasonably expect that the circumstances 

prevailing at the time the investment is made remain totally 

unchanged.  In order to determine whether frustration of the 
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foreign investor‟s expectations was justified and reasonable, the 

host State‟s legitimate right subsequently to regulate domestic 

matters in the public interest must be taken into consideration as 

well.  

 

67. The Claimant cannot invoke that they have contractual rights under the LRE because as held 

in the case of Hamester
111

, it is not sufficient for a claimant to invoke contractual rights that 

have allegedly been infringed to sustain a claim for a violation of the FET standard.  The 

opposite approach, as cited by Schreuer
112

, would put all investor-State contracts under the 

protection of the FET standard, and the latter would effectively constitute a broadly 

interpreted umbrella clause.
113

 

2. Claimant’s legitimate expectation is erroneous and premature. 

 

68. To elucidate further, there is no violation of Claimant‟s legitimate expectation because the 

expectation of Vasiuki was misplaced, if not totally flawed in the sense that it failed to 

consider upon the commencement of the dispute the underlying reasons for its investments 

in the first place.  The records of the case provides that the €0.44/kwh feed-in tariff was 

based on the premise that the average annual return on investment (ROI) for licensed 

renewable projects is 8%.
114

 The Respondent submits that legitimate expectations of Vasiuki 

must not be pegged at the feed-in tariff of €0.44/kwh but must be based on the expected ROI 

of 8% which the €0.44/kwh represents.  The reason is one of logic: because the main 

expectation of an investor when one makes an investment or is assessing whether to make 

an investment or not, is profitability.   

 

69. When the Claimant founded its legitimate expectations solely on the feed-in tariff, it only 

accounted for revenues but not for expenses. On the contrary, in truth and in fact, and even 

in practice in the business world, this is not the case.  This is the reason why pegging the 

legitimate expectation of Vasiuki, or any other investors in renewable energy, at the feed-in 
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tariff is dangerous.  Having a guaranteed feed-in tariff only warrants the revenues, but it 

does not assure profits for the investor. 

 

70. As by way of example, to illustrate the substantive raised in the preceding paragraph, 

assuming that Barancasia can provide for €0.44/kwh feed-in tariff for 12 years to Vasiuki, 

and assuming further that the cost of the solar panels dramatically increased within the 12-

year period.  This will result to a decrease in profits or can even result to losses and as such 

the expected ROI will be below the 8% threshold.  The Respondent submits that, in the 

example above, Vasiuki would now be the one moving for the change in the feed-in tariff 

even before the expiration of the 12-year guaranteed period because less profits or no profit 

is flowing in to them.  Hence, it is profits which make an investor invest and not feed-in 

tariffs.  The Respondent further submits that it is not Barancasia which has an unstable legal 

framework but it is Vasiuki which has an unstable and misplaced legitimate expectation.  

 

71. Taking into consideration all the aforesaid premises, the Respondent finally submits that the 

claim of Vasiuki of breach of legitimate expectations is erroneous and premature.  

Erroneous because it was premised on the wrong basis, and premature because there was no 

showing of proof that: 

a. The €0.15/kwh feed-in tariff resulted to a decrease in ROI that is lower than 8% 

for both Alfa and Beta projects; and 

b. For the 12 future projects of Vasiuki,  it is provided in the records that €0.15/kwh 

is still based on the premise that the expected ROI is 8%.
115

 

 

C. There was no manifest arbitrariness in the measures adopted by the respondent. 

1. The denial of license for the Alfa project was based on BEA’s rational interpretation of 

the LRE.  
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72. In the case of ELSI
116

, the International Court of Justice (ICJ) stated that “An act illegal 

under domestic law is not necessarily arbitrary under international law.”  Also in Enron
117

, 

the tribunal held that,  

The Government believed that it was the best response to the 

unfolding crisis, hence they are not arbitrary.  Irrespective of 

the question of intention, a finding of arbitrariness requires that 

some important measure of impropriety is manifest.”   

 

73. The denial of license to Vasiuki for Alfa project and the withholding of information 

containing the criteria for approving or rejecting applications are completely based 

on Barancasia‟s exercise of discretion. Barancasia‟s actions were not arbitrary 

because they were based on BEA‟s rational interpretation of the LRE of which BEA 

is the implementing agency. 

 

74. The respondent submits that the threshold for manifest arbitrariness is good faith.  

Based on this premise, the respondent further submits that even if BEA denied 

applications of existing projects and held confidential the criteria, what still remains 

as true is that the basis of the denial was based on what BEA believed and 

understood as the best implementation of the law.  A matter which the tribunal has 

no jurisdiction to judge. 

 

D. The Respondent accorded sufficient transparency as required by state practice  

1. The failure of personal representation of the Claimant does not amount to lack of 

transparency in the Respondent’s regulatory and implementation process 

 

75. The Claimant raises non-transparency by Barancasia based on the fact that Vasiuki 

was not personally represented at the private hearings conducted by the Barancasian 

Parliamentary Energy Committee (Committee) and that no notice was sent to the 
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Claimant for the said hearings.
118

 The Respondent submits that there is nothing out 

of the usual in this practice. 

 

76. While there is no doubt that transparency in the conduct towards, and consultation 

with, the investor is a good practice, not all countries have the regulatory and 

institutional framework in place to allow for full transparency and participation.  

Very few countries can claim to be fully transparent in their regulatory decision-

making and implementation process.  An inflexible and unrealistic approach to these 

issues would in effect transfer the risk of operating in a developing country 

environment from an investor to the host State.
119

 

 

77. As cited by Schill, if transparency is considered to mean “that all relevant legal 

requirements for the purpose of initiating, completing and successfully operating 

investments should be capable of being readily known to all affected investors” and 

requires the host state “to ensure that the correct position is promptly determined and 

clearly stated so that investors can proceed with all appropriate expedition in the 

confident belief that they are acting in accordance with all relevant laws”, such an 

onerous standard risks to “overstretch the position and function of administrative 

agencies by developing them into consultative units and insurers for the 

implementation of foreign investment projects”.
120

 

 

78. Also, the Respondent submits that it is of public knowledge and common experience 

that, when a legislative arm of any State conducts inquiries or public assemblies in 

aid of its legislation, only certain people are invited, for instance, those who are 

considered experts in the field subject of the legislation.  Aside from experts, 

representatives of the group of stakeholders are being called upon.  It is safe and 

reasonable to believe that in the private hearings conducted by the Committee, 

persons representing the interest of the investors in renewable energy were present, 

considering the fact that the amendment was made in the LRE.  Such belief can be 
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inferred from the Statement of Uncontested Facts itself which states that on 3 

January 2013, following private hearings that had taken place in November 2012 

before the Barancasian Parliamentary Energy Committee, in which only specially 

invited representatives of industry and certain stakeholder groups were called to 

present testimony. It must be emphasized on this note that Vasiuki‟s share in 

Barancasia‟s renewable energy market is very small.
121

 It is therefore unreasonable 

for Vasiuki to demand Barancasia that it be personally invited to the legislative 

hearings. 

 

79. Furthermore, Barancasian law grants the national parliament broad discretion in 

consulting the public during the course of legislative procedures. Barancasian 

parliamentary committees are not bound by any rules regarding their choice of 

stakeholders to invite to take part in the consultation. In the hearings on amendments 

to LRE, the Energy Committee invited both national entrepreneurs and foreign 

investors having in total a significant share of the local market of renewables.
122

  

 

80. The Respondent further submits that as long as the interest of investors in the Energy 

Industry of Barancasia was represented in those hearings then Vasiuki‟s interest is 

subsumed in that representation. As such, Vasiuki cannot claim that Barancasia‟s 

actions are violative of transparency in any manner. 

 

III. ALTERNATIVELY, RESPONDENT’S ACTIONS ARE EXEMPT UNDER THE 

ESSENTIAL SECURITY PROVISION OF THE BIT 

 

81. Even if Respondent had breached Article 2 of the BIT, its actions are exempt under the BIT. 

Barancasia‟s course of action was dictated by external factors which is excused it from 

responsibility in any case. The reduction of the feed-in tariff was proper for the fulfilment of 
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the respondent‟s fiscal security and its international obligations towards the European 

Union. 

A. The treaty standard must be applied in the interpretation of Article 11 of the BIT.  

 

82. Under Article 11 of the Bilateral Investment Treaty between Barancasia and Cogitatia, the 

obligations of either Party as to the treatment of investments and investors of the other Party 

“shall not prevent” the application of taking measures to fulfil its obligations with respect to 

the maintenance of international peace or security.
123

  

 

83. In interpreting the said provision of the BIT, Article 31 of the Vienna Convention on the 

Law of Treaties
124

 should be applied. Hence, the ordinary meaning of the language used, 

together with the purpose and object of the provision clearly indicates that either party 

would not be in breach of  its BIT obligation if any measure has been properly taken in 

order to fulfil its obligations to the maintenance of its international peace or security. 

Therefore, Article 11 restricts or derogates from the substantial obligations from either 

contracting party since these would not be applicable, provided that the conditions for the 

application of Art. 11 are met.
125

 

 

B. Absence of the phrase “necessary for” under Article 11 of the BIT, such 

interpretation must be construed independently of Art. 25 of the ILC 

 

84. It must be observed that Article 25 of the ILC relates to the state necessity.
126

 Additionally, 

it must be emphasized that there is no analogy of language used between the ILC and 

Article 11 of the BIT; hence it must not be applied in the present case.   
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85. Besides Article 11 and Article 25 are significantly different and substantially distinct.
127

 The 

former covers  measures to fulfil its obligations for the maintenance of international peace 

or security or the protection of each Party‟s own essential security interests, without 

qualifying such measures to be necessary. On the other hand, Article 25 of the ILC provides 

that in order to invoke the defence of the state of necessity, there must be strict compliance 

to the four conditions. It requires for instance that the action taken “does not seriously 

impair an essential interest of the State or States towards which the obligation exists, or of 

the international community as a whole”, a condition which is foreign to Article 11. In other 

words, the requirements under Article 11 are not the same as those under customary 

international law as codified by Article 25.
128

 

 

86. In fact, the tribunal in Sempra
129

 acknowledged that the ILC is not obligatory since the ILC 

text is not a provision of a multilateral treaty, agreed by signatories States in its exact 

formulation but a work of codification, having the nature of a restatement. Thus the ILC 

articles should not be considered per se as a source of international law. The General 

Assembly of the United Nations, in taking note of the Articles presented to it by the ILC, 

“commends them to the attention of Governments without prejudice to the question of their 

future adoption or other appropriate actions”.
130

 

 

87. Therefore, Article 11 of the BIT indicates that the measures adopted by either contracting 

party without any criterion is exempted from any breaches of the treaty provided it is for the 

purpose of fulfilling its obligations to the maintenance of international peace and security.  

                                                                                                                                                                                           
1. Necessity may not be invoked by a State as a ground for precluding the wrongfulness of an act not in 

conformity with an international obligation of that State unless the act:  

(a) Is the only way for the State to safeguard an essential interest against a grave and imminent 

peril; and 

(b) Does not seriously impair an essential interest of the State or States towards which the 

obligation exists, or of the international community as a whole. 

2. In any case, necessity may not be invoked by a State as a ground for precluding wrongfulness if: 

(a) The international obligation in question excludes the possibility of invoking necessity; or 

(b) The State has contributed to the situation of necessity. 
127

 Continental ,¶167 
128
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129
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130
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C. Respondent’s amendment was undertaken to fulfil its obligations with respect to 

international economic and fiscal  

 

88. The “essential security interest” extends and encompasses economic and political interests 

as well.
131

 The tribunal in the case of LG&E emphasized that to conclude that such a severe 

economic crisis could not constitute an essential security interest is to diminish the havoc 

that the economy can wreak on the lives of an entire population and the ability of the 

Government to lead. When a State‟s economic foundation is under siege, the severity of the 

problem can equal that of any military invasion.
132

 

 

89. The EU Law must be considered in the present dispute because it forms part of the relevant 

factual background in determining whether a state‟s actions are exempted.
133

 The significant 

EU law obligation in question is provided in the Stability and Growth Pact under Article 

121, 126 and Protocol 12 of the TFEU, which specifies the borrowing limit for member 

states.  

 

90. The Stability and Growth Pact (SGP) is a set of rules designed to ensure that countries in the 

European Union pursue sound public finances and coordinate their fiscal policies.
134

 Under 

Article 121 of the TFEU it provides that member states shall regard their economic policies 

as a matter of common concern. On the other hand, Article 126 specifies that member states 

will avoid excessive deficits and defines budgetary discipline in terms of compliance with 

specific bounds for government deficits and debt. Additionally, Protocol 12 gives further 

details on the excessive deficit procedure, including the reference values on deficit and debt. 

It conditions that member states shall ensure that national procedures in the budgetary area 

enable them to meet their obligations in this area deriving from these Treaties.
 135

 Countries 

that fail to respect the SGP‟s preventive or corrective rules may ultimately face sanctions. 
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For member states, this could take the form of warnings and ultimately financial 

sanctions.
136

  

 

91. In the present dispute, Barancasia could not borrow the necessary amounts for the 

maintenance of the existing renewable energy support system and the guaranteed feed-in 

tariffs, because that would require it to exceed it EU-mandated borrowings.
137

 Moreover, the 

renewable energy support system was financed from the state budget. If all applications for 

fee-in tariff were approved, up to 15% of state revenues would be diverted to finance solar 

feed-in tariff, a higher share than public financial allocations to respondent‟s educational 

system.
138

 

 

92. The respondent submits that if the pre-2013 feed in tariff is to maintain, one of the adverse 

consequences is it will result to a higher debt against the EU. This high level of debt will 

affect both public and private investment because exceeding the borrowing limits means a 

higher interest is imposed. Hence, the interest payment required to service the debt means 

that government revenues need to be higher than they otherwise would be, acting as a break 

on growth. Also increasing the debt also increases the risk of default and so governments 

face higher interest rates on the amount that they borrow. This can lead to the so called 

snowball effect, where the effect of debt on interest rate drives debt levels up and these then 

drive interest rates higher resulting in a vicious spiral towards unsustainability.
139

  

 

93. To conclude, the respondent cannot be made liable for the measures it adopted for the 

protection of its fiscal policy pursuant to its international obligation particularly the EU Law 

which bind respondent, Vaisuki and its home-State, Cogitatia equally.  

D. The reduction of the feed in tariff was made to achieve Barancasia’s sustainable 

renewable objectives. 
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94. The TFEU establishes a common energy policy among the member states which aims in 

ensuring a functioning of the energy market, securing of energy supply in the Union, 

promoting energy efficiency and energy saving and the development of new and renewable 

forms of energy.
140

 

 

95. Pursuant to the EU climate and energy targets, the EU adopted specifically the Renewable 

Energy Directive which establishes an overall policy for the production and promotion of 

energy from renewable sources in the EU. It requires the fulfilment of at least 20% of its 

total energy needs with renewables by 2020- to be achieved through the attainment of 

individual national targets.
 141

   

 

96. Consequently, Barancasia adopted the Law on Renewable Energy which aimed at the 

encouraging the development of renewable energy technology, improving security and 

diversification of energy supply.
142

 Furthermore,  the LRE provided that the production of 

energy from renewable sources will be encouraged by state measures until the share of 

electricity generated from renewable sources amounts to no less than 20% as compared with 

the country‟s gross consumption if energy.
143

 

 

97. As provided under Article 1 of the Law on Renewable Energy, the purpose and aim of the 

law is to ensure sustainable development of the use of renewable energy sources, promote 

further development and introduction of innovative technologies, taking particular account 

of the international commitments of the Republic of Barancasia, and other objectives of the 

state energy policy.
144

 

 

98. Ensuring sustainable development of the use of renewable energy sources is one of 

recognized objective of the LRE. Therefore Barancasia must take into account the 

environmental, economic and social consideration in its energy policy.  
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99. In the Iron Rhine case, the arbitral tribunal recognized the status of sustainable development 

as a principle of general international law. It further declared that both international and 

European Community law require the integration of appropriate environmental measures in 

the design and implementation of economic development activities.
145

 The concept of 

sustainable development was accepted as a legal principle at the 1992 Rio Conference on 

Environment and Development. 
146

 Further the United Nations affirmed that environmental 

protection, economic development, and social development were three interdependent 

dimensions of sustainable development. 
147

 Sustainable development was particularly 

illustrated in principle 4 of the Rio Declaration which provides, “in order to achieve 

sustainable development environmental protection shall constitute an integral part of the 

development process and cannot be considered in isolation from it”. Reconciliation of 

environmental protection and economic and social development, through integration, is 

commonly seen as a core philosophy underlying the concept.
148

 

 

100. Based on the records, from the beginning of 2012, it became apparent to the Government 

of Barancasia that the LRE had created a “solar bubble”.
149

 Barancasian public officials 

admitted that the guaranteed profits for 12 years amounted to unfair windfall and that the 

whole renewable energy support scheme was unsustainable.
150

 Furthermore, until now the 

government of Barancasia did not achieve the 20% use of renewable energy as mandated by 

the EU.
151

 

 

101. Respondent‟s measure to reduce the feed-in tariff was made to achieve its objective of 

sustainable development of renewable resources. Hence it cannot be made liable because the 

amendment seeks to protect its renewable objective under the EU law. In the Ogani People 

case, it was submitted that states are under an obligation to take appropriate measures to 

assure sustainability.
152
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IV. Respondent can neither be ordered to rescind the LRE amended Article 4 nor to 

continue to pay the pre-2013 feed-in tariff to claimant 

 

102. Concededly, it is within the scope of the additional powers of LCIA to order specific 

performance.
153

 Specific performance has been said to be a permissible remedy under 

international law.
154

 It is also a fact that BITs in general vests the power to grant specific 

performance or injunctive relief to arbitral tribunals,
155

 just as the tribunal in ATA 

Construction
156

 granted to restore the legal right of the investor rather than awarding 

pecuniary damages.
157

 Also, assuming arguendo that there was a breach of the fair and 

equitable standard, it is of general admission “that in situations where the breach does not 

lead to total loss of the investment, the purpose of the compensation must be to place the 

investor in the same pecuniary position in which it would have been if respondent had not 

violated the BIT.”
158

 

 

103. Nevertheless, the grant of restitution or specific performance is subject to several 

limitations, particularly those found under customary international law as well as the general 

notion of practicability. On this note, the ILC Draft Articles are illustrative, particularly 

Article 35 thereof. The said provision hinges on the practical or legal bar to the enforcement 

of such non-pecuniary awards. Article 35 of the ILC Draft Articles provide: 

Article 35. 

Restitution – A State responsible for an internationally wrongful 

act is under an obligation to make restitution, that is, to re-establish 

the situation which existed before the wrongful act was committed, 

provided and to the extent that restitution: 

a.  Is not materially impossible; 

b. Does not involve a burden out of all proportion to the 

benefit deriving from restitution instead of compensation.   
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104. Indeed, specific performance is a possible form of relief only as a form of restitution after 

a breach has occurred.
159

 Then again, specific performance should not be granted where its 

implementation is materially impossible.
160

 And even if specific performance is possible, it 

will nevertheless be refused if it imposes undue burden on the party against whom it is 

directed.
161

 As the tribunal noted in the case of CMS Gas, “it would be utter unrealistic for 

the tribunal to order the Respondent to turn back to the regulatory framework”.
162

 It must 

be noted that governments need to be able to act within its sovereign powers to cater to 

public interest as a whole and if a measure was done for such purpose, the same will prevent 

specific performance from being granted against them.
163

 

 

105. Furthermore, there are strong pronouncements to the effect that it is impossible to compel 

a State to make restitution as this would constitute an intolerable interference in the 

sovereignty of States. Also, where a State has put an end to a contract or a license, or any 

other foreign investor‟s entitlement in the exercise of its sovereign powers, specific 

performance must be deemed legally impossible.
164

 

 

106. The dispute herein bars the grant of specific performance because there is material 

impossibility to comply with the same in view of the following facts:  

a. That there exists a “solar bubble”
165

 that could burst at any moment and 

may lead to disastrous economic consequences for Barancasia; 

b. That Barancasia could no longer borrow the necessary amounts for the 

maintenance of the existing renewable energy support system and the guaranteed 

feed-in tariffs;
166

 

c. That the tension on the issue is patently rising as demonstrated by the 

national strikes by the outraged teachers
167

 and may worsen even more if 

restitution or specific performance is granted. 
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107. Considering all the aforesaid facts, it is clear that the grant of restitution against 

Barancasia, aside from being futile and impracticable, is materially impossible and imposes 

an undue burden. 

V. VASIUKI’S BASIS FOR CLAIMING AND QUANTIFYING COMPENSATION IS 

NOT APPROPRIATE 

 

108. The Respondent submits that, in the remote instance that this tribunal would find that 

Barancasia is liable to Vasiuki to pay compensation, the amounts computed and being 

claimed by the Claimant (1) lacks basis, and (2) even if there is basis, the amounts computed 

are excessive and iniquitous. 

A. The claim for damges by the claimant has no basis  

 

109. The rules of law governing the reparation are the rules of international law in force 

between the two States concerned, and not the law governing relations between the State 

which has committed a wrongful act and the individual who has suffered damage.  Rights or 

interests of an individual, the violation of which rights causes damage, are always in a 

different plane to rights belonging to a State, which rights may also be infringed by the same 

act. 
168

 

 

110. On the basis of the preceding paragraph, the international law that can possibly govern 

compensation by the State is the BIT, and in case the BIT is found to be repealed by the 

TFEU, then the latter law would govern, and if the TFEU is found to be bereft of any 

provision governing compensation by a member-State, then the ILC Draft Articles on State 

Responsibility, a codification of customary international laws, is a persuasive source of rules 

for compensation. 
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111. Article 4 of the BIT
169

 provides that: 

 

1. Where investments of investors of either Contracting Party 

suffer losses owing to war, armed conflict, a state of national 

emergency, revolt, insurrection, riot or other similar events 

attributable to authorities in the territory of the other Contracting 

Party, such investors shall be accorded by the latter Contracting 

Party treatment as regards restitution, indemnification, 

compensation or other settlement, not less favourable than that 

which the latter Contracting Party accords to its own investors or 

to investors of any third State. 

 

2. Without prejudice to paragraph 1 of this Article investors 

of one Contracting Party who in any of the events referred to in 

that paragraph suffer losses in the territory of the other Contracting 

Party resulting from: 

a. requisitioning of their property by the forces or authorities 

of the latter Contracting Party, 

b. the state of necessity of the latter Contracting Party, or 

c. destruction of their property by the forces or authorities of 

the latter Contracting Party which was not caused in combat action 

or was not required by the necessity of the situation, 

 

  

 

112. The grounds cited in Article 4 are not applicable in the current dispute between Vasiuki 

and Barancasia, hence cannot be the basis of compensation by the Claimant.  Therefore, BIT 

cannot be the source of compensation. 

 

113. As to the TFEU, the only Articles which provides for compensation are Articles 268 and 

340 which provide as follows: 

 

Article 268 - The Court of Justice of the European Union shall 

have jurisdiction in disputes relating to compensation for damage 

provided for in the second paragraph of Article 340.   

 

Article 340 - The contractual liability of the Union shall be 

governed by the law applicable to the contract in question.   
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In the case of non-contractual liability, the Union shall, in 

accordance with the general principles common to the laws of the 

Member States, make good any damage caused by its 

institutions or by its servants in the performance of their 

duties.  
 

 

  

114. The TFEU provisions on compensation cannot also be the source of basis of damages by 

the Claimant since it only pertains to damages caused by the Union‟s institutions or its 

servants in the performance of its duties and not damages caused by a Member-State to 

another Member-State or the latter‟s subjects. 

 

115. Neither can Claimant find the basis of their claim for compensation in the ILC Draft 

Articles on State Responsibility, more specifically Article 36 of the which provides that: 

 

3. The State responsible for an internationally wrongful act is 

under an obligation to compensate for the damage caused thereby, 

insofar as such damage is not made good by restitution. 

 

4. The compensation shall cover any financially assessable 

damage including loss of profits insofar as it is established. 

 

116. The Respondent submits that all of the damages being claimed by the Claimant, from the 

Alfa project to the future projects, have no basis under the ILC Draft Articles on State 

Responsibility because they were not substantially established, if not totally. 

 

117. As to the Alfa project, the basis of the claim of Vasiuki includes damages to Alfa project 

(€120,621), which was never approved by the Respondent.
170

 On that basis alone, the 

compensation demanded by Claimant has no ground because Vasiuki is not entitled to the 

€0.44/kwh feed-in tariff. 

 

118. Assuming that Alfa project was properly included in the computation of damages, the 

likelihood of lost profits must be sufficiently established by Claimants in order to be the 
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basis of compensable damages.
171

  Alfa was operating at a heavy loss due to the defects in 

the installation, delays and huge budget overruns.
172

  The computation of lost profits by the 

Claimant is highly doubtful and improbable basing it on the fact that project Alfa has not 

experienced profits yet in the previous years. 

 

119. As to the Beta project, there was no past record of profitability against which to judge the 

reasonableness of the future lost profits forecast in the scenario.
173

  The Claimant did not 

provide any evidence such as audited financial statements and other reports to show that 

Beta project is indeed earning profits.  Due to the failure of the Claimants to show 

profitability other than the forecast made by their expert, the computation of damages 

should be rejected. 

 

120. As to what Professor Kovič calls “wasted investment” in land, photovoltaic panels and 

related equipment, Respondent adopts the observation by Juanito Priemo, MBA, C.A. that 

these investments will continue to have value in the future and as such can be sold for 

another solar venture or to someone who wishes to make such investment.
174

  As such, there 

can be no loss that can be fully and finally ascribed to the Claimants because of the 

possibility of earning profits in these investments on account of sale or other forms of 

disposition. 

 

121. Lastly, Vasiuki‟s twelve (12) future projects and the expected expansion project of six (6) 

installations per year starting 2014 are clearly ridiculous and incredible as to be the basis of 

claim for compensation by the Claimants.  Aside from the Expert‟s Report of Professor 

Kovič to justify this claim, there are no other supporting documents presented by the 

Claimant to corroborate his justification.  It is not proper to compute for loss profits where 

the project had not even started but was in the mere planning stage.
175

  The only glimpse of 

this so-called future installations were purchases of lands and panels but, nonetheless, still in 

the planning stage. 
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B. The damages being claimed by the claimant are excessive and iniquitous  

 

122. Assuming, but not conceding, that the Claimant‟s claim for damages has a basis, the 

Respondent submits that their computation is erroneous. 

 

123. It is highly desirable that tribunals should minimize to the greatest extent possible the 

element of their estimation in their quantification of damages and maximize the specifics of 

the rationication explaining how the ultimate figure was arrived at.
176

  The tribunal‟s duty is 

to make the best estimate that it can of the amount of the loss, on the basis of the available 

evidence.
177

 

 

124. The Respondent agrees with the approach of using Discounted Cash Flow (DCF) method 

for future loss tariff revenues for Alfa and Beta projects and future loss profits for the 12 

other projects and future installations, and the use of the fair market value (FMV) method 

for the so-called “wasted investments” by the Claimant.  The DCF method is the most 

reasonable to apply when seeking to measure the expected return on an investment.
178

 As to 

the use of the fair market value the Commentary to ILC Article 36 confirms that this 

compensation is generally assessed on the basis of the FMV of the property rights lost. 
179

  

Therefore, Respondent submits that in cases of compensation where it has to take into 

account future factors, such as future cash inflows, future loss profits, etc., the DCF method 

is the proper valuation method, while in cases of compensation where it only has to take into 

consideration of the value of any assets, property, rights, privileges, franchises, and even 

goodwill at the time of the breach (sometimes at the time of the award by the Tribunal) by 

the other contracting party, then the FMV method is the more appropriate way of computing 

compensation. 

 

125. The Respondent, however, disagrees, with the following factors considered by the 

Claimant in the computation of the compensation due to it: 
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a. The use of the discounting rate by the Claimant which is the WACC; 

b. The fact that Alfa project was included even if its capacity is below the expected 

capacity (the expected capacity is presumed to be the capacity required in order 

for the project to generate sufficient profits equal to the cost of capital); and 

c. The fact that the computation of compensation for “wasted investments” did not 

deduct any resale value for the land and salvage value for the photovoltaic panels;  

 

126. The WACC is not the proper discount rate to use because it considers cost of debt as part 

of its cost of capital.  Under the International Accounting Standards (IAS) No. 23, entitled 

Borrowing Costs
180

 provides that: 

 

Borrowing costs that are directly attributable to the 

acquisition, construction or production of a qualifying asset 

form part of the cost of that asset and, therefore, should be 

capitalized.  Other borrowing costs are recognized as an expense. 

  

 

127. Based on IAS 23, there is no showing of proof that the interest expenses of the Claimant 

were capitalized on the Alfa, Beta, and the other future projects.  Also, another factor which 

further supports the Respondent‟s contention, that WACC is inappropriate, is the fact that 

the interest expenses recognized by Vasiuki are not directly attributable to its projects 

because such expenses are not considered under direct costs attributable to the income 

generated, as clearly shown in the Historic Statements of Income (Loss) Before Tax of 

Vasiuki
181

, but is classified only under “Other Expense.”  Therefore, it can be reasonably 

concluded that what finances the construction, development, and operations of the 

Claimant‟s projects do not come mainly or substantially from loans from banks, or other 

financial institutions but from the capital generated through equity and as such the 

discounting rate that must be used is the Cost of Equity which is 12%. 
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128. The fact that Alfa project was included even if it was operating below expected capacity 

was erroneous on the part of Claimant.  As can be found in the book of Garrison
182

,  

 

The cost of capital is often operates as a screening device, 

helping the management screen out undesirable investment 

projects.  This screening is accomplished in different ways, 

depending on whether the company is using the internal rate of 

return (IRR) method or the net present values (NPV) method in its 

capital budgeting analysis. 

 

When the IRR method is used, the cost of capital is used as the 

hurdle rate that a project must clear for acceptance.  If the internal 

rate of return of a project is not great enough to clear the cost 

of capital hurdle, then the project is ordinarily rejected. 

 

When the NPV method is used, the cost of capital is the discount 

rate used to compute the NPV of a proposed project.  Any project 

yielding a negative NPV is rejected unless other factors are 

significant to warrant its acceptance. 

 

  

 

129. The Respondent submits that the 21% expected capacity
183

 of the Alfa project is the rate 

determined by the Claimant as the capacity which is acceptable to the management.  

Acceptable because such operational capacity will yield them profits sufficient to cover the 

cost of capital attributable to the projects of Vasiuki.  Based on the records of the Claimant 

the Alfa project only achieved a 12.1% capacity
184

 which is way below the expected 

capacity.  The Respondent further submits that if Vasiuki would consider Alfa project as an 

undesirable project for their internal purposes, then with more reason that it is not 

acceptable for external purposes.  The Respondent finally submits that if Vasiuki cannot 

benefit from its Alfa project due to its underperformance, then with more sufficient reason 

that it should not be allowed to profit from compensation of the State on the allege loss tariff 

rates where such tariff rates are given on the presumption of sufficient performance. 
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130. As to the “wasted investments”, the Respondent submits that these are not considered 

wasted because of the following reasons: 

 

a. It is of public knowledge that the general rule, with respect to parcels of land, is 

that its value appreciates overtime and no depreciation is recognized to it.  Based 

on this premise, the land classified under “wasted investments” has no actual loss 

to be realized as long as the land belongs to the Claimant.  The only time that a 

loss will be realized for the land is the time that it is sold or disposed to another at 

a price lower than its acquisition cost of €300,000.
185

 

 

b. As to the photovoltaic panels, the value items should be lowered because it has to 

consider the resale or the salvage values of these items, meaning the amount that 

can still be realized by Vasiuki upon selling or disposing of these panels to third 

persons.
186

 Barancasia should not be made to pay compensation on top of what it 

can also realize through sale or other dispositions of these items. 
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REQUEST FOR RELIEF 

 

For the aforementioned arguments, Barancasia respectfully requests that the honourable 

Tribunal: 

 

131. Rule that it has no jurisdiction over this dispute and that the claims forwarded by the 

Claimant are inadmissible; 

 

132.  In the unfortunate event that the Tribunal does not grant Barancasia‟s first prayer for 

relief, rule that Barancasia has not violated the protections underlying in the BIT;  

 

133. In the event that the Tribunal does not grant Barancasia‟s first or second prayer for relief, 

deny Claimant‟s request for restitution or specific performance;  

 

134. In the event that the Tribunal does not grant Barancasia‟s first or second prayer for relief, 

find that Claimant‟s calculations for damages are erroneous, iniquitous, and based on false 

and incorrect legal and factual assumptions.  

 

135. Ultimately, Barancasia prays that it is entitled to restitution by Claimant of all costs 

related to these proceedings. 

 

Respectfully submitted on 26 September 2015 
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