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STATEMENT OF FACTS 
 

1. Claimant, Vasiuki LLC (“Vasiuki” or “Claimant”), is a limited liability company 

organized under the laws of the Federal Republic of Cogitatia. 

2. Respondent is the Republic of Barancasia (“Barancasia” or “Respondent”). 

3. The Claimant Vasiuki LLC, filed a request for arbitration with the London Court of 

International Arbitration on 2 November 2014.  

4. On 31 December 1998, Barancasia and Cogitatia concluded an Agreement for the 

Promotion and Reciprocal Protection of Investments (the “BIT”). 1 

5. Barancasia announced its intention to terminate its Intra-European BITS including the 

BIT with Cogitatia on the following dates; 15 November 2006, 29 June 2007, and 21 

November 2010. 2 

6. In May 2010, Barancasia adopted the LRE, which provided that the development of 

renewable energy sources, would be encouraged by fixing general “feed-in tariffs” for 

renewable energy providers who receive a license from the national regulator the 

Barancasia Energy Authority (“BEA”) and would be in place for twelve years.   Referred 

to herein as the Support Scheme.3 

7. On 1 July 2010, the BEA announced publicly the fixed fee-in tariffs: 0.44 EUR/kWh. 4 

The calculations of the BEA were based on the premise that the average annual return on 

investment for licenses renewable projects should be 8%. 5 

8. On 25 August 2010 the claimant obtained a license with a guaranteed 0.44 EUR/kWh 

tariffs for Beta, its second photovoltaic project which became operational on January 30 

2011. 6 

9. The Government of Barancasia realized in the beginning of 2012 that the feed-in-tariffs 

under the LRE were not sustainable and had created a “solar bubble.” 7 

                                                
1 Problem-Uncontested Facts ¶ 1  
2 Problem-Uncontested Facts ¶¶ 6, 10, 24 
3 Problem–Uncontested Facts ¶¶14, 17  
4 Problem-Uncontested Facts ¶ 21 
5 Problem-Uncontested Facts ¶ 21 
6 Problem-Uncontested Facts ¶ 22-23 
7 Problem-Uncontested Facts ¶ 28 
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10. The subsidies were provided by the state revenue and would exceed the amount spent on 

education in Barancasia.8 The media portrayed the green subsidy scheme as being easily 

abused and highlighted the solar developer’s excessive profits. 9 

11. On 1 July 2012, the Claimant obtained licenses from the BEA for the development of all 

12 photovoltaic power plants with an approved 0.44 EUR/kWh feed-in tariff.10 The 

claimant ordered solar panels from the producers and started construction of photovoltaic 

power plants based on the new technology. 11 

12. On 3 January 2013, after determining that the Support Scheme was unsustainable, 

Barancasia amended the LRE to allow the FIT to be reevaluated annually. 12  

13. Due to the public discontent and the organized National Teacher’s strikes, the BEA held 

a series of hearings before the Barancasia Parliamentary Energy Committee and 

recalculated a new feed-in tariff of 0.15 EUR/kWh to be retroactively applied from 1 

January 2013. 13 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

                                                
8 Problem-Uncontested Facts ¶ 29 
9 Problem-Uncontested Facts ¶ 28 
10 Problem-Uncontested Facts ¶ 33 
11 Problem-Uncontested Facts ¶ 33 
12 Problem-Uncontested Facts ¶ 34 
13 Problem-Uncontested Facts ¶¶ 32, 34-35 
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ARGUMENTS 

I. THE LCIA DOES NOT HAVE JURISDICTION TO HEAR THIS DISPUTE BECAUSE THE 

BIT WAS TERMINATED PRIOR TO VASIUKI’S INVESTMENT. 

 

14. BIT Article 8(5)(d) grants investors who have made an investment in the territory of one 

of the Parties the right to submit a dispute arising in connection with that investment to 

the LCIA for adjudication. The BIT however was terminated prior to Vasiuki’s first 

investment in Barancasia in May of 2009.  

1. The accession of Barancasia and Cogitatia to the EU caused the EU 

Treaties to supersede and invalidate the BIT  

15. Barancasia and Cogitatia are members of the Vienna Convention on the Law of Treaties, 

so where the question at hand deals with the proper interpretation and application of a 

treaty the issue is to be resolved consistently with the VCLT. VCLT Article 59 deals with 

invalidation and termination of a treaty due to the passage by the same parties of a 

subsequent treaty. For a treaty to be terminated by Article 59, the first requirement is that, 

“all the parties to [the treaty] conclude a later treaty relating to the same subject-

matter”.14 If it is found that the treaties relate to the same subject matter, then the prior 

treaty is considered terminated if: 

 
“(a) it appears from the later treaty or is otherwise established that the 
parties intended that the matter should be governed by that treaty; or (b) 
the provisions of the later treaty are so far incompatible with those of the 
earlier one that the two treaties are not capable of being applied at the 
same time.”15 
 

16. The relevant EU Treaties at the time of the parties accession were comprised of the TEU 

and the TEC, which, upon accession, superseded and terminated the BIT. 

a) The BIT and the EU Treaties cover the same subject matter  

17. The question of whether two treaties relate to the same, “subject matter,” was directly 

addressed by the arbitral tribunal in Eureko, which found that the scope of “subject 

matter” under Article 59 was much broader than the same term in Article 30, and further 
                                                
14 VCLT Article 59 
15 VCLT Article 59 [Emphasis Added] 
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that the EU Treaties did not cover the same subject matter as the Netherlands-Czech and 

Slovak BIT under Article 5916.  

18. The arbitral tribunal in Eureko reasoned that because VCLT Articles 59 and 30 operate in 

different roles, specifically invalidation of a treaty as a whole and invalidation of an 

individual provision of a treaty respectively, the tribunal should limit the definition of 

“subject matter” under Article 59 to an exact match in subject matter. The arbitral 

tribunal erred in its reasoning here by failing to account for the role of VCLT Article 44. 

The court reasoned that the existence of Article 30(3) was evidence that Article 59 

subject matter should be treated as requiring a closer match of subject matter so as to 

avoid invalidation of entire treaties where Article 30(3) could more accurately invalidate 

specific provisions. A more accurate analysis would turn to an Article 44 analysis of 

separability first, and then apply Article 30(3) to individual provisions rather than read 

this same function into the meaning of Article 59 “subject matter”. For this reason, in 

addressing the question at hand in this dispute, the tribunal should apply the same level of 

subject matter overlap to the Article 59 analysis that the Eureko tribunal inaccurately 

reserved for Article 30. 

19. Under this analysis it becomes clear that the EU Treaties cover the same subject matter as 

the BIT. The BIT contains both substantive investor protections as well as dispute 

resolution provisions, both of which are covered by the subject matter of the EU Treaties. 

Substantive investor protections are specifically covered in the EU Treaties by TEC 

Articles 12 and 133 which address nondiscrimination on the basis of nationality and the 

common commercial policy of the union respectively, while dispute resolution was 

covered by TEC Articles 234 and 297 which address the jurisdiction of the CJEU and the 

prohibition on submission of disputes regarding EU law to other methods of adjudication 

than those provided therein.17 Although EU Treaties as a whole are much broader than 

those of the BIT, they are intended, as will be discussed more fully later, to provide for 

the EU Member States a comprehensive set of protections and obligations between states 

encompass the same subject matter as the BIT. Although these protections and 

                                                
16 Eureko ¶ 239 
17 TEC Articles 12, 133, 234, and 297 
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obligations may vary somewhat from those of the BIT the intention is nonetheless to fill 

the same subject matter field. 

b) The EU Treaties were intended to supersede and invalidate the BIT 

20. Article 59(a) requires that it be evident by reading the later treaty, “or otherwise” that the 

parties intended the latter treaty to govern, a requirement which is clearly met with 

respect to states joining the European Union. Under the ECJ’s ruling in Van Gend en 

Loos, the EU treaties constitute an integral part of, “a new legal order of international 

law,” wherein those EU treaties become integral in the Member State’s national legal 

order upon its accession.18 Further, under Simmenthal, the courts of EU member states 

must apply EU law, “in its entirety” and in the event of conflict: 

 

must accordingly set aside any provision of national law which may 
conflict with [EU law], whether prior or subsequent to the Community 
rule.19  
 

21. The ECJ’s holding in Van Gend en Loos and Simmenthal unequivocally indicate that 

when a state joins the EU there is a clear expectation and intent that EU law and the “new 

legal order” which it brings with it, will supersede any prior incompatible law. This is not 

to say, at this point, that accession will automatically cause EU law to supersede any 

prior international agreements, but rather that it is the clear intent of the drafters and 

interpreters of the EU treaty that EU law is meant to govern to the exclusion of member 

state incompatibilities. 

22. Barancasia’s notifications in November and December of 2006 that its intra-EU BITs had 

become obsolete and that it intended to terminate those bits along with its notification to 

Cogitatia on 29 June 2007 explicitly indicated its intent that the EU Treaties supersede 

the BIT.20 

                                                
18 Van Gend en Loos p. 232 
19 Simmenthal ¶ 21 
20 Uncontested Facts  ¶¶  5-6, 9 



6 
  

c) The provisions of the EU Treaties and the BIT are so incompatible 

that they cannot be applied at the same time. 

23. The BIT defines “investor” as either a natural person who is a national of one of the 

Parties or an entity, “incorporated or constituted in accordance with, and recognized as 

legal person by its laws,” which also has a “permanent seat,” in the Party.21 The BIT, by 

its definition of investor and the protections provided to such investors, provides rights 

and protections specifically on the basis nationality, therefor causing the Parties to 

discriminate based on nationality. This result is directly incompatible with TEC Article 

12, which explicitly prohibits discrimination on the grounds of nationality, and making it 

impossible that the obligations of the treaties by applied at the same time. 

24. The substantive protections provided by the BIT include inter alia Articles 2, 3, and 5 

which cover the “Promotion and Protection of Investments,” “National and Most-

Favored-Nation Treatment,” and “Expropriation,” respectively. Within the European 

Union before the passage of the Lisbon Treaty these matters which bear directly on the 

functioning of the internal market were covered by TEC Article 133, which deals directly 

with the issues of National Treatment and Most-Favoured-Nation treatment, and provides 

for the Common Commercial Policy. The European Commission has made it clear 

through its submission to the Eureko tribunal that intra-EU BITs are directly 

incompatible with the EU Common Commercial Policy because they undermines the 

maintenance of a unified internal system.22  

25. BIT Article 8 provides for the resolution of disputes arising under the treaty whether 

between the Parties or between a Party and an “investor”.23 The Claimant has argued that 

the question of whether or not EU law applies to this dispute and the proper application 

of EU law. ECT Article 234 states that the Court of Justice of the European Union shall 

have jurisdiction over questions regarding the application of the EU Treaties, and further 

that: 

 
Where any such question is raised in a case pending before a court or 
tribunal of a Member State against whose decisions there is no judicial 

                                                
21 BIT Article 1 
22 Eureko ¶ 190 
23 BIT Article 8 
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remedy under national law, that court or tribunal shall bring the matter 
before the Court.24 

 
26. It was determined in the Nordsee case that arbitral tribunals are not considered a, “court 

or tribunal of a Member State.”25 The effect an arbitral tribunal’s inability to submit such 

a matter to the CJEU via Preliminary Reference is to render the method through which 

the matter came before the arbitral tribunal incompatible with TEC Article 234. This 

dispute revolves around whether or not the accession of Barancasia and Cogitatia to the 

European Union resulted in the invalidity of the BIT, a question which unequivocally 

requires the interpretation of the EU Treaties. The dispute resolution provisions of the 

BIT are therefore directly incompatible with the EU Treaties. 

2. Under VCLT Article 44 the BIT is not separable and therefor the 

invalidity of any of its provisions under VCLT 30(3) invalidates the 

BIT as a whole 

27. VCLT Article 44 requires that a ground for invalidation of a treaty must be “invoked” 

with regard to the treaty as a whole unless the ground “relates solely to particular 

clauses,” and: 

 
“(a) the said clauses are separable from the remainder of the treaty with 
regard to their application; (b) it appears from the treaty or is otherwise 
established that acceptance of those clauses was not an essential basis of 
the consent of the other party or parties to be bound by the treaty as a 
whole; and (c) continued performance of the remainder of the treaty would 
not be unjust.”26 
 

28. During the drafting of the VCLT the International Law Commission expressed that 

Article 44 was underpinned by the view that it was, “inappropriate,” to allow a treaty to 

be invalidated or terminated where the ground for termination, “may relate to quite 

secondary provisions of the treaty.”27 The grounds for invalidating the BIT relate to two 

distinct groups of provisions: the dispute resolution mechanism in BIT Article 8 and the 

substantive investor protections in BIT Articles 2 and 5. 

                                                
24 TEC Article 234 
25 Nordsee ¶ 13 
26 VCLT Article 44 
27 Y.B.I.L.C. p. 238 
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a) The individual substantive and dispute resolution provisions of the 

BIT are not independent in their application 

29. Where there is little guidance in interpreting the issue of independent application, VCLT 

Article 31 provides the general rule for treaty interpretation, stating in relevant part that, 

“[a] treaty shall be interpreted in good faith in accordance with the ordinary meaning to 

be given to the terms of the treaty in their context and in the light of its object and 

purpose.”28 The “context” of the terms includes annexes, text, and the preambles as 

well.29  

30. The phrase, “independent in their application,” by its ordinary meaning suggests that the 

provisions must not rely one upon the other to effectuate their purpose. In determining 

whether the substantive protections and dispute resolution provisions fit such a definition 

we can apply the same rule to the BIT itself in interpreting those provisions. The 

preamble of the BIT provides some guidance as to its objectives and the interdependence 

of its provision when it states that the parties were: 

 
Conscious that the promotion and reciprocal protection of investments in 
terms of the present Agreements stimulates the business initiatives in this 
field30 

 
31. The plain language of the BIT thus recognizes the importance of the dispute resolution 

provisions and the substantive protections working in conjunction to effectuate the BIT’s 

purpose.  

32. These dispute resolution provisions of the BIT are meaningless without the substantive 

investor protections because it is the substantive provisions which give rise to the dispute. 

Likewise, the substantive protections are stripped of their efficacy without the dispute 

resolution provisions. These dispute resolution provisions are included to avoid concerns 

about possible inequitable treatment of investors by domestic courts in the state which is 

argued to have violated the BIT. 

                                                
28 VCLT Article 31(1) 
29 VCLT Article 31(2) 
30 BIT Preamble [Emphasis Added] 



9 
  

b) The individual substantive and dispute resolution provisions of the 

BIT were each essential bases of the Parties’ consent to be bound 

by the BIT 

33. Although there has been little subsequent guidance from the courts in the proper 

application of Article 4431, in the seminal case on the issue, France v. Norway, the ICJ 

held that the invalid treaty reservation was inseparable from the remainder of the treaty. 

The effect of the reservation was to withhold consent to ICJ jurisdiction where French 

national courts determined the matter to fall solely under domestic law, and the court 

believed that although this provision was invalid, it was an essential bases of France’s 

consent to the treaty as a whole and therefore inseparable. 

34. In the case at hand a grounds for invalidating a treaty has also been raised and it also 

relates to the validity of a jurisdiction-granting provision. BIT Article 8 allows for the 

submission of a disputes which, “may arise... in connection with an investment,” to 

domestic courts of the contracting state or arbitration. Although the ground for 

termination was technical invalidity of the provision in France v. Norway and passage of 

a superseding treaty in the dispute at hand, the provision itself is no less essential to the 

contracting state’s consent to be bound by the treaty. A bilateral investment treaty serves 

not only to provide substantive protections, but to offer parties to a dispute the option of 

impartial and disinterested adjudication.32  The importance of an impartial method of 

dispute resolution cannot be overstated in the context of investor-state disputes and goes 

to the heart of a state’s consent to a BIT. 

c) The continued application of the remaining provisions after 

separation would be unjust. 

35. Again, where there is little other guidance in interpreting a treaty, analysis turns to VCLT 

Article 31. The term, “unjust,” as defined by Black’s Law Dictionary means, “[c]ontrary 

to justice; not fair or reasonable.”33 This definition alone is of little use but is illuminated 

when considered in light of its context within the VCLT, which includes in its recitations 

that one of the driving factors of its drafting was the: 

                                                
31 Harris p. 714, n. 1 
32 Juillard ¶ 5 
33 Black's “UNJUST”  
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determination of the peoples of the United Nations to establish conditions 
under which justice and respect for the obligations arising from treaties 
can be maintained.34 
 

36. Given this purpose it becomes clear that the separation and termination of an integral part of 

a complete system and the continued application of the remainder would be unjust. The 

purpose of the BIT, as stated in its preamble, was the “promotion and reciprocal protection of 

investments.”35 As previously discussed this purpose is effectuated only through the 

interaction of both substantive protections and the dispute resolution mechanism which offers 

impartial adjudication of those protections. The continued application of either group of 

provisions without the other cannot be considered “just” where it is inconsistent with the 

purpose of the VCLT to provide and a system in which “just and respect for obligations 

arising from treaties can be maintained.”36 

3. Under VCLT Article 30(3) the dispute resolution clause of the BIT 

became inapplicable when the Parties acceded to the EU. 

37. Even if it is found that the BIT was not invalidated as a whole under VCLT Article 59 

and is separable under VCLT Article 44, the jurisdiction provisions of BIT Article 8 are 

rendered inapplicable by the accession of the Parties the EU and the application of TEC 

Articles 234 and 292, pursuant to VCLT Article 30(3). VCLT Article 30, in relevant 

parts, provides that when states are parties to multiple treaties pertaining to the same 

subject matter, the prior of which has not been terminated or invalidated, then the 

provisions of the later-signed treaty shall prevail over any provisions of the earlier treaty 

which are incompatible. 

a) The provisions of the treaties relate to the same subject matter 

38. As previously discussed, subject matter overlap under VCLT Article 30(3) requires a 

lower level of overlap than the tribunal applied in Eureko. Although the court’s 

construction of a higher level requirement pursuant to VCLT Article 59 was erroneous 

based on the incorrect perception of a need to differentiate the function of Article 59 from 

Article 30(3), there is no reason to believe tribunal’s application of Article 30(3) was 
                                                
34 VCLT Preamble 
35 BIT Preamble 
36 VCLT Preamble 



11 
 

erroneous. Under the Eureko tribunal’s formulation of VCLT Article 30(3), and 

analogous to the issue at hand and finding in that proceeding,  TEC Articles 234 and 292 

cover the same subject matter as BIT Article 8.37 

b) Under BIT Article 30(3) the provisions of the BIT do not apply 

because they are incompatible with the provisions of the EU 

Treaties. 

39. The important distinction in the incompatibility requirements of VCLT Articles 59 and 

30 is that Article 59(1)(b) requires the provisions be “so far incompatible ... [that they] 

are not capable of being applied at the same time,” while Article 30(3) requires only that 

the provisions be incompatible for the later-signed treaty to prevail.38 As aforementioned 

the dispute resolution provisions of BIT Article 8 are incompatible with the EU Treaties, 

specifically TEC Articles 234 and 292.39  Where TEC Articles 234 and 292 cover the 

same subject matter as BIT Article 8 and are incompatible, the TEC provisions regarding 

dispute resolution are applicable to the matter. 

4. If the BIT was not terminated pursuant to VCLT Article 59, it was 

explicitly terminated by the Parties effective 30 June 2008. 

40. VCLT Article 65(1) requires that a party invoking grounds for terminating a treaty must 

provide notice and indicate the measures to be taken. VCLT Article 67 requires that this 

notification be in writing. Barancasia’s notification met the requirements of Article 65(1) 

and 67 by stating that it had adopted a resolution for the termination of the BIT in writing 

and signed by the Prime Minister. Article 65(2) goes on to state that after the expiry of a 

three month period following notification, if there has been no objection raised, the 

notifying party may then carry out its proposed measure also pursuant to Article 67 which 

in this case also requires the ‘act’ be signed by a head of state or other state representative 

with full powers.   

41. Barancasia’s 29 June notification provided that it had passed a national act which would 

terminate the BIT as of 30 June 2008, well beyond the three month period for objections. 

Cogitatia confirmed that it received Barancasia’s notification on 29 September 2007 and 

                                                
37 Eureko ¶ 241 
38 Articles 30 and 59 
39 Infra ¶25 
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has raised no objection. Where Barancasia met the requirements for termination of a 

treaty under CLT Article 65 and 67 the BIT was effectively terminated as of 30 June 

2008. 

5. The BIT was terminated by ratification of the Lisbon Treaty 

a) The ratification by Barancasia and Cogitatia of the Lisbon Treaty 

caused the EU Treaties to supersede and invalidate the BIT under 

VCLT Article 59 

(1) After ratification of the Lisbon Treaty the BIT and the EU 

Treaties cover the same subject matter 

42. Even if it was found that the EU treaties before the passage of the Lisbon Treaty did not 

cover the same subject matter as the BIT under VCLT Article 59, it is clear that with the 

addition of Foreign Direct Investment to the competence of the community under the 

Common Commercial Policy and TFEU Article 207, the EU Treaties unequivocally 

cover the same subject matter as the BIT. Both the BIT and TFEU Article 207 

specifically covers the rights and protections of investors within the Parties and the 

obligations of the Parties with respect to those investors. 

(2) The EU treaties component to the Lisbon Treaty were 

intended to supersede and invalidate the BIT. 

43. As previously addressed, there is explicit evidence that Barancasia intended the EU 

Treaties to supersede the BIT, and Cogitatia expressed no objection to this intention.40 

Before the passage of the Lisbon Treaty the EU Commission pointed out to the Economic 

and Financial Committee of the EU Council that the continuance of intra-EU BITs was 

not only unnecessary but that most of the subject matter of those BITs has been 

superseded by the EU Treaties.41 With this knowledge in hand the Lisbon Treaty was 

drafted with an increased scope for the Common Commercial Policy to include FDI, 

leaving little doubt that the EU and its constituent member states intended the EU 

Treaties to cover that field. 

                                                
40 Supra ¶¶ 21, 22 
41 Vis-Dunbar ¶ 27 
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(3) After ratification of the Lisbon Treaty, the provisions of the 

EU Treaties and the BIT were so incompatible that they 

could not be applied at the same time. 

44. As previously noted, the relevant substantive change to the EU Treaties made by the 

ratification of the Lisbon Treaty was the inclusion of FDI in the Common Commercial 

Policy. The purpose of the BIT as shown by its preamble, “to create and maintain 

favourable conditions for investments of investors of one Contracting Party in the 

territory of the other Contracting Party,” is specifically covered by the inclusion of FDI 

within the Common Commercial Policy.42 Where the creation of an internal market, 

including FDI after the Lisbon Treaty, without borders or distinctions based on 

nationality is foundational to EU law43, the expanded Community Competence in the 

field of FDI is in direct conflict with the provisions of the BIT which deal with 

substantive investor protections, and the two treaties cannot be applied at the same time. 

 

II. BARANCASIA BREACHED THE PROTECTIONS OF THE BIT 

1. Because the BIT is Valid, Its Investment Protections are Valid 

45. The Respondent maintains that the BIT was terminated by VCLT Art. 5944 Alternatively, 

if the tribunal determines that the BIT wasn’t terminated by Art. 59, the Respondent 

argues that the provisions of the BIT that cover substantive investor protections are 

inapplicable under VCLT Art. 30(3).45 The Respondent cannot breach an agreement that 

is neither valid nor effective at the time of the action that Claimants maintain was a 

breach. 

2. Fair and Equitable Treatment 

46. The Claimant asserts that the Respondent breached the BIT and violated its investor 

protections.  The BIT states:  

 

                                                
42 BIT Preamble 
43 Harris, p. 257 
44 Supra ¶ 42.  
45 Supra ¶ 39.  
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Investments of investors of either Contracting Party shall at all times be 
accorded fair and equitable treatment and shall enjoy full protection and 
security in the territory of the Other Contracting Party.46  

 
47. The principle that foreign investors receive fair and equitable treatment from host states 

is a central concept in the protection of private investment under international law.47 
Issues arise over the nature of the treatment, its application, and the investor’s 
expectations. 48 

a) Vasiuki’s Expectations were Neither Legitimate or Reasonable 
48. The legitimate expectations of the investor are one of the major factors in assessing a 

FET claim.49 Tribunals look to the host state’s express or implied representations and the 

reasonableness of the investor’s expectations arising from those representations. 

49. Tribunals take into consideration the nature and severity of the host state’s changes, the 

state's reasons for the interference and the effect of those changes on the investor’s 

legitimate expectations.50 

50. In analyzing FET claims, tribunals balance the interests of the state in having the 

flexibility to regulate its affairs with the investor’s interest in a stable, transparent and 

reliable regulatory environment.51 

51. A reasonable investor in the Claimant’s position would not legitimately expect that the 

FIT would be provided for twelve years. The renewable energy market is a turbulent 

market and the FIT was calculated based on numerous factors, some of which could vary 

significantly.52  Since investments in the energy sector are particularly long term, it is 

expected that conditions of the investment will change throughout the investment 

period.53  

52. The Claimant was aware of the public discontent in Barancasia as a result of state 

spending on FITs exceeding the amount of money allocated to public education.54  It was 

obvious to the Claimant that the respondent government was going to be required to step 

in and change the feed-in-tariffs provided to the license holders.  
                                                
46 BIT Article 2 Sec. 2. 
47 Trakman, p. 37. 
48 Trakman, p. 37 
49 Reuter, p. 20. 
50 Trakman, p. 55 
51 Reuter, p. 20. 
52 Supra ¶7.  
53 UNCTAD Series 
54 Problem – Uncontested Facts ¶29. 
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b) Barancasia Did Not Unfairly Interfere with Vasiuki’s Legitimate 

Expectations 

53. The respondent did not unfairly interfere with the claimant's investment or the legitimate 

expectations. In order to assess the gravity of a host state’s interference, tribunals 

consider “(a) the manner in which a host state notified a foreign investors about an 

impending exercise of police powers, (b) the abruptness and severity of the exercise of 

that power, and (c)the degree to which that foreign investor was unreasonably surprised 

by that state action.”55 

54. It was not a secret that Barancasia experienced discontent surrounding the government 

spending on the FITs for the energy sector. The Claimant, as a foreign investor in the 

state, had been an investor in that host state since 2002, and would/should be aware of the 

public unrest.  

55. From the beginning of 2012, the solar bubble was apparent.  Local media regularly 

stressed the excessive profits that renewable energy producers were receiving at the 

expense of the government budget.56   

56. The Respondent had to act in order to maintain stability in the state. The Respondent 

government public officials acknowledged that providing the 0.44 EUR/kWh FIT for 12 

years was unsustainable.57  The public was aware that the solar bubble had reached such 

levels that made it impossible to connect new users to the national electricity grid and 

that if all of the applications were approved, up to 15% of state revenues would be 

financing solar FITs, a number higher than allocations to the educational system.58   

57. Knowledge of the economic crisis was further made public by the national strikes 

organized by outraged teachers, demanding better treatment of the education system.59 

58. Barancasia held hearings in November 2012 before the Parliamentary Energy Committee 

and the BEA publicly announced the new fixed FIT would be 0.15 EUR/kWh as of 1 

January 2013.60  The legislation that was passed which changed the FIT was 

                                                
55 Trakman, p.37 
56 Uncontested Facts  ¶ 28.  
57 Uncontested Facts  ¶ 29.  
58 Uncontested Facts  ¶ 29.  
59 Uncontested Facts  ¶ 29. 
60 Uncontested Facts  ¶ 34-35.  
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substantively and procedurally fair and was not created to cause the Claimant to lose its 

investment.  

59. Barancasia’s response to the emergence of the solar bubble and surrounding issues was 

neither abrupt nor severe and within the permissible exercise of its sovereign powers.  

60. The public discontent became apparent in the beginning of 2012 and the FIT was not 

amended until a year later in January 2013. The Claimant would have been aware of the 

discontent as it worsened and the media highlighted the national strikes. The Claimant 

had an entire year to observe the situation and recognize that the Respondent would be 

required to make a response.   

61. The Respondent’s actions would not have been unreasonable or surprising to a prudent 

investor.    

c) The Respondent’s Actions Were Not Severe Enough to Render a 

“Taking” 

62. In determining the severity of the government's taking, tribunals look at three factors: (a) 

the action by which the host state interfered, (b) the legitimate expectations of the 

investor; and (c) and that investor’s ability to avoid the costs of the taking under the 

circumstances.61  

63. As aforementioned, the Claimant was reasonably forewarned that the Respondent could 

be forced to amend the FIT. The Respondent publicly spoke about the issues it faced and 

the media highlighted significant public discontent, both of which put the Claimant on 

notice that changes to the Support Scheme could be imminent.  The investor should not 

have been surprised by the FIT reduction. 

64. With this knowledge it was unreasonable for the Claimant to apply for twelve additional 

licenses for photovoltaic projects knowing the public turmoil and economic instability in 

the host state. Even if the Claimant felt the BIT was still valid, impending economic 

instability undermines its claim of reasonability.  

65. Additionally, the Respondent made clear their intention to terminate the BIT with the 

Claimant's home state numerous times. On 15 November 2006 the Respondent concluded 

that the BIT had become obsolete after joining the EU and on the same date, announced 

                                                
61 Trakman, p. 38 
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its intention to terminate the BIT.62  In December 2006, the Respondent formally 

resolved to terminate all its Intra-EU BITs.63 On 29 June 2007 the Respondent notified 

Cogitatia of its intention to immediately terminate the BIT Caledonia acknowledged 

receipt.64 On 28 November 2008, Barancasia removed the BIT with Cogitatia from its 

Ministry of Finance website, in particular, the section of the website listing valid and 

binding international agreements.65 On 21 November 2010, a Barancasian Foreign 

Ministry spokesperson responded to a press question about Barancasia’s approach for its 

Intra-EU BITs and indicated that it was in the process of terminating the BIT. 66  

66. Knowing the Respondent’s intention to terminate the BIT and being aware of the public 

discontent over the FITs, the Claimant had no reasonable expectation of stability of the 

current FIT regime when applying for licenses for new products and investing in 

Barancasia and it was unreasonable for the Claimant to purchase land plots and continue 

to invest knowing the Respondent's intention to end protections of the claimant's home 

state’s investments.  

d) The Respondent Fulfilled its Duty to Maintain a Stable Business 

Environment 

67. The host state is obligated to create a stable business environment for investors.67 

68. In order to continue to provide a stable and predictable business environment by 

preventing domestic strife and straining the national budget, the Respondent had to lower 

the FIT.68 

69. Economic crisis and teacher strikes create a chaotic business environment that affects 

investors, stakeholders, and the public.  Barancasia had an obligation to all of the 

aforementioned to control the situation that developed and did so effectively by reducing 

the FIT through legitimate legislative channels.69 

                                                
62 Uncontested Facts ¶ 5,6 
63 Uncontested Facts  ¶ 5,6 
64 Uncontested Facts  ¶ 9,10 
65 Uncontested Facts  ¶ 11.  
66 Uncontested Facts  ¶  24. 
67 LG & E Energy ¶127. 
68 Problem - Uncontested Facts ¶¶29-32. 
69 Problem - Uncontested Facts ¶34. 
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3. The Respondent’s Actions Did Not Constitute an Expropriation 

70. Under international law, an expropriation claim is analyzed in terms of the investor’s 

economic detriment caused by the host state’s infringement on the investor’s property 

rights.70   

71. For the Tribunal to determine that an expropriation occurred, “the host State must have 

unreasonably interfered with the investor’s right to use, enjoy the benefits of, or dispose 

of the property.”71  

72. There are two types of claims for expropriation, direct expropriation and indirect 

expropriation.   

73. Direct expropriation typically refers to a situation in which a host state explicitly 

expropriates or nationalizes the investor’s holdings and ownership interest in its 

investment.72  Respondent maintains that its actions in no way constituted an 

infringement on the Claimant’s ownership of its investments.    

a) Respondent’s Actions Did Not Constitute an Indirect 

Expropriation 

74. International tribunals have defined a claim of indirect expropriation as depriving or 

taking of property “through interference by a State in the use of that property or the 

enjoyment of its benefits, even where legal title to that property is not affected.”73 

75. The Respondent did not interfere or use the property that the claimant is alleging was 

taken away indirectly.  Although the FIT was recalculated, the reduction does not amount 

to an indirect expropriation. 

 
A state is not responsible for loss of property or for other economic 
disadvantage resulting from bona fide general taxation, regulation, 
forfeiture of crime, or other action of the kind that is commonly accepted 
as within the police power of states, if it is not discriminatory., and is not 
designed to cause the alien to abandon the property to the state or sell it at 
a distress price.74 

 

                                                
70 Fortier and Drymer, p. 86. 
71 Fortier and Drymer, p. 86. (emphasis added) 
72 Gibson, p. 1. 
73 Tippetts, Abbett  
74 Fortier & Drymer, p.  



19 
 

76. There was no state taking of a benefit. Although the FIT was amended, the amended FIT 

still provided a benefit to the Claimant, albeit at a low rate.  Continuing to obtain a 

benefit, although smaller, from the respondent is not sufficient to prove a claim of 

expropriation.75 

77. In Encana the tribunal discussed the difficulty in claimant's proving indirect 

expropriation.76  In Encana, the noted that the claimant was able to continue to function 

profitably.  There was no evidence to suggest that the state actions brought the: 

 
companies a standstill or rendered the value to be derived from their 
activities so marginal or unprofitable as effectively to deprive them of 
their character of investments.77 

 
78. The Claimants were not forced to cease production or halt operation of its production 

facilities.  It is true that profits decreased; however, the FIT was reduced to a similar level 

as was in place when Vasiuki invested in Alfa.  When Alfa became operational, the FIT 

was 0.1989 EUR/kWh and the FIT that was instituted by the BEA after the LRE was 

amended was 0.15 EUR/kWh.78 

79. Alfa was operational prior to declaration of the 0.44 EUR/kWh FIT.  Alfa was operating 

at a heavy loss during its first year and Vasiuki managers hoped that the LRE and higher 

FIT would save the project.79  The project was failing due to Claimant’s management, 

defects in installation, delays in the project and huge budget overruns.80   

80. Losses were not attributable to any action by the Respondent and the Respondent was 

under no duty to provide Alfa with a subsidy. 

4. If Barancasia’s Actions Constituted Expropriation, It Met the 

Criteria for a Lawful Expropriation under Article 13 Sec. 1 of the BIT 

81. If the Tribunal determines that the Respondent’s actions constituted an expropriation 

under the BIT or international law, Barancasia maintains that it constituted a lawful 

expropriation under the BIT and customary international law. 

                                                
75 45 I.L.M. 895 
76 45 I.L.M. 895 
77 45 I.L.M. 895 
78 Problem – Kovic Report Annex 1(A) 
79 Problem – Uncontested Facts ¶13. 
80 Problem – Uncontested Facts ¶13. 
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82. Customary international law and Article 5 Sec. 1 states that an expropriation is lawful if it 

is carried out for a public purpose, under due process of law, in a non-discriminatory 

manner, and the affected investor is justly compensated.81  

83. The Respondent’s actions were for a public purpose.  As discussed thoroughly in Section 

III herein, Barancasia amended the LRE and reduced the FIT in reaction to the economic 

crisis that had emerged.82     

84. The Respondent’s actions were carried out under due process of law.  Barancasia held 

hearings before the Barancasian Energy Committee and called representatives of the 

renewable energy industry before the Committee and stakeholder groups to present 

testimony.83  Those that presented testimony were national entrepreneurs and foreign 

investors that in aggregate held a substantial share of the region's’ renewable energy 

contracts.84 

85. The Respondent’s actions were non-discriminatory.  Barancasia’s amendment to the LRE 

and was general and directed at all productions plants that were licensed under the 

LRE.  The legislative action was not directed at investors based on foreign ownership or 

residence as BITs are typically drafted to prevent.85 

86. The Respondent’s reduction of the FIT adequately compensates the Claimant for 

production of renewable energy.  Barancasia reduced the FIT to 0.15 EUR/kWh, it did 

not eliminate the FIT or institute an additional tax on photovoltaic production plants.  The 

new FIT still adequately incentivizes/compensates the Claimant for its investment in the 

region. 

III. BARANCASIA’S ACTIONS ARE EXEMPT UNDER A NECESSITY ARGUMENT 

87. If the Tribunal comes to the conclusion that there was a breach, the Respondent is 

exempted from liability because its actions were undertaken in a state of necessity.86  

88. Necessity is an applicable affirmative defense that is provided in customary international 

law, the VCLT, and the BIT. 

                                                
81 Fortier & Drymer,  
82 Problem – Uncontested Facts ¶¶28-32. 
83 Problem - Uncontested Facts ¶34. 
84 Problem - Second Round Clarification #5. 
85 Yukos ¶1570. 
86 CMS ¶304.   
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89. The grave economic crisis that resulted from the solar bubble created an environment of 

instability and threatened the safety and education of its youth, Barancasia’s ability to 

finance critical governmental functions, the future of Barancasia’s status with the 

European Union, etc.  For these reasons, Barancasia’s ability to respond effectively was 

contingent on reducing the FIT and amending the LRE to prevent a similar problem from 

occurring in the future.   

90. Therefore, Barancasia’s actions were necessary to protect its essential interests and its 

actions are exempt under customary international law, VCLT Articles 61 and 62, and/or 

BIT Article 11. 

1. Respondent’s Actions Were Exempt Under Customary International 

Law 

91. Customary international law recognizes that a state of necessity is accepted as 

justification for “precluding the wrongfulness of an act not in conformity with an 

international obligation.”87 

92. The Respondent’s first duty is to protect its own interests and “its own preservation [is] 

paramount.”88 

93. In order to effectively finance the Support Scheme for all of the licensed photovoltaic 

plants, Barancasia would need to divert up to 15% of state revenues.  This is more than 

the Respondent has devoted to public education and teachers were outraged.89 

94. Barancasia could not borrow the required funds in order to avoid diverting other state 

money because doing so would cause the Respondent to exceed the EU borrowing 

limits.90 

95. As a result of the financial drain, teachers in the region went on strike, threatening the 

safety and education of the nation's youth.91 

96. The Respondent reacted to the crisis that emerged unexpectedly and reduced the FIT to a 

sustainable level.  Barancasia reduced the FIT for all licensed photovoltaic production 

plants and did not do so in a discriminatory fashion. 

                                                
87 CMS ¶309 quoting Gabcíkovo-Nagymaros. 
88 French Company of Venezuelan Railroads, p. 287. 
89 Problem - Uncontested Facts ¶29. 
90 Problem - Uncontested Facts ¶30. 
91 Problem - Uncontested Facts ¶32.   
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2. Under the VCLT, Respondent was Exempt from Obligations of the 

BIT  

97. The Respondent argues that impossibility and change of circumstances as described in 

VCLT Articles 61 & 62 released Barancasia from its obligations under the BIT.   

a) The BIT was terminated under VCLT Art. 61 

98. VCLT Article 61 Sec. 1 allows a party to invoke impossibility as a defense and withdraw 

from or terminate a treaty if the “impossibility results from the permanent disappearance 

or destruction of an object indispensable for the execution of the treaty.” 

99. The Respondent maintains that the economic conditions under which the LRE was passed 

and the FIT was calculated were integral to the success of the LRE and the legislative 

effort to encourage investment in photovoltaic production facilities.  When the economic 

conditions were destroyed by technological developments and unforeseeable decreases in 

demand, maintaining the Support Scheme as it was became impossible.   

100. A party cannot use impossibility, as a defense if the impossibility is a result of a breach 

by that party.92  The Respondent did not substantively contribute to the development of 

an economic crisis in Barancasia.  When 0.44 EUR//kWh was established as the 

appropriate FIT, Barancasia objectively used the information at hand to determine what 

FIT would be necessary to encouragement photovoltaic investment and would be 

sustainable for the state.  The technological innovation, lack of demand for solar energy 

and other external factors that contributed to the rise of the solar bubble were outside of 

the sphere of Barancasia’s control.93  

b) The BIT was terminated under VCLT Art. 62 

101. VCLT Article 62 allows a fundamental change of circumstances unforeseen by the 

parties to be invoked as a grounds for termination of a treaty if the following conditions 

are met:  

 
“(a) the existence of those circumstances constituted an essential basis of 
the consent of the parties to be bound by the treaty; and (b) the effect of 
the change is radically to transform the extent of obligations still to be 

                                                
92 VCLT Article 61 Sec. 2. 
93 Problem - Uncontested Facts ¶28 
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performed under the treaty.”94 
 

102. In UK v. Iceland,  the ICJ explained that, “the changes of circumstances which must be 

regarded as fundamental or vital are those which imperil the existence of vital 

development of one of the parties...”95 The court then held that Iceland’s submission to 

the jurisdiction of the ICJ has neither changed from how it existed when the treaty was 

entered nor has it radically changed the extent of Iceland’s obligations. 

103. In the dispute at hand there was a fundamental change in both the technological and 

economic environment within which the BIT operates, as well as the political 

environment within which the BIT exists. When the Parties joined the EU they became 

Member States of, “a new legal order of international law,” which has, as foundational 

elements, the legal concepts of shared competences and a Common Commercial Policy.96  

104. Although joining the EU may have been foreseeable when the Parties signed the BIT, the 

extent to which the EU community policy has subsequently evolved to include the 

subject matter of the BIT was not foreseen. Further, the confluence of this evolved EU 

policy with obligations under the BIT and drastic changes in technology have radically 

transformed Barancasia’s obligations under the treaty by allowing severe market 

distortion.97 Unlike the “fundamental change” argued by Iceland in UK v. Iceland which 

related only to the jurisdiction of the ICJ, the change in the dispute at hand imperils the 

development of Barancasia by creating such economic distortion to push Barancasia 

beyond its borrowing limits98 and create social unrest.99  

3. Respondent’s Actions Were Exempt Under the Provisions of the BIT 

105. Although the Respondent argues that the BIT is not applicable, if this Tribunal finds the 

BIT to be applicable, Barancasia’s actions would be exempt under the Article 11 of the 

BIT.     

106. Article 11 of the BIT states:  

 

                                                
94 VCLT Article 62 
95 UK v Iceland ¶ 38 
96 Van Gend En Loos pp. 232 
97 Problem- Statement of Facts ¶ 28 
98 Problem- Statement of Facts ¶ 30 
99 Problem-Statement of Facts ¶ 32 
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“Nothing in this Agreement shall be construed to prevent either 
Contracting Party from taking measures to fulfill its obligations with 
respect to the maintenance of international peace or security.”  

 
107. Barancasia’s reduction of the FIT was essential to protect its own security interests, 

which were jeopardized by the economic instability brought on by the solar bubble.  The 

economic crisis that materialized in Barancasia as a result of the 0.44 EUR/kWh, 

improvements in technology, and the influx of license requests qualifies as an essential 

security interest of the state and the FIT was reduced for the sole purpose of controlling 

the chaos Barancasia was faced with if it spun into further economic decline. 

IV. THE LCIA SHOULD NOT AND CANNOT ORDER BARANCASIA TO RESCIND THE 

LRE AMENDMENT AND KEEP THE 0.44 EUR/KWH FIT 

1. The LCIA Does Not Have Authority Under the BIT to Order Specific 

Performance 

108. As the Respondent has repeatedly argued herein, the BIT is not applicable to this dispute 

and the Tribunal does not have authority under the BIT to order that Barancasia rescind 

the LRE amendment and reinstate a FIT of 0.44 EUR/kWh. 

109. If the Tribunal finds that the BIT is applicable, there are no provisions of the BIT that 

apply to this dispute and provide the Tribunal with the power to order specific 

performance. 

110. Article 4 Sec. 1 states that “other settlement” is available as an option where investors  

 
“suffer losses, owing to war, armed conflict, a state of national emergency, 
revolt, insurrection, riot or other similar, event attributable to authorities in 
the territory of the other Contracting Party…” 

 
These are all violent, catastrophic events must specifically be attributable to the state.  An 

action by the Respondent’s legislature to address an economic issue within its own 

borders should not qualify as a “similar” event. 

111. Sec. 2 of the same article states that investors that suffer losses resulting from:  

 
a) requisitioning of their property by the forces or authorities of the latter 

Contracting Party, 
b) the state of necessity of the latter Contracting Party, or 
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c) destruction of their property by the forces or authorities of the latter 
Contracting Party which was not caused in combat action or was not 
required by the necessity of the situation...    

are entitled to “restitution or just and adequate compensation” 100 

112. If this Tribunal determines that the Claimant is due damages, it would fall under Sec. 2 of 

Article 4 and not Sec. 1.  Therefore, the only remedies available under the BIT are 

restitution and just compensation, both of which require monetary damages. 

2. The LCIA Does Not Have the Power under the Rules to Order 

Specific Performance 

113. The new LCIA rules, effective on October 1, 2014, give a tribunal the power to order 

specific performance.101  However, these are not the rules that should apply to this 

arbitration proceeding.   

114. The BIT was written in 1998 and ratified in 2002.102  Therefore, the parties did not intend 

to bind themselves to arbitration that included potential for specific performance.   

115. BIT Article 8 states that the investor can submit the case to the ICSID, an arbitral tribunal 

established under the UNCITRAL, or the LCIA.103  There is nothing in the ICSID rules 

or the UNCITRAL rules that provide for specific performance.104  This further serves to 

demonstrate that the parties did not intend to subject themselves to a tribunal with the 

power to order specific performance. 

3. There Is No Basis for Awarding Specific Performance 

116. Specific performance as a remedy is generally used if monetary damages do not 

adequately compensate the claimant.105 

117. If the Tribunal were to decide that the Respondent breached its duty to the Claimant and 

there were damages, monetary damages would more than adequately compensate the 

Claimant for its losses.  

                                                
100 BIT Article 4 Sec. 2. 
101 LCIA 2014 Rules - 22.1(vii)   
102 Problem - Uncontested Facts ¶1 and First Round Clarification #1 
103 BIT Article 8 Sec. 5 (b) through (d) 
104  Supra ¶ 17 
105 McKendrick and Maxwell p. 196 
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118. The Claimant’s damages are wildly speculative and the Tribunal determine with any 

degree of certainty that the damages are warranted.  However, the damages are entirely 

based on sunk costs and future cash flows and are purely monetary, 

119. Although the Respondent strongly maintains that no damages are warranted, if the 

Tribunal decides to award damages to the Claimant, there is no support for the notion that 

monetary damages would not be more than sufficient. 

 
V. DAMAGES 

120. The Respondent maintains that the BIT was terminated under Art. 59 VCLT.106 

Alternatively, if the tribunal determines that the BIT wasn’t terminated by Art. 59, the 

Respondent argues that the provisions of the BIT that cover substantive investor 

protections are inapplicable under Art. 30(3) VCLT.107  The Respondent cannot breach an 

agreement that is neither valid nor effective at the time of the action that Claimants 

maintain was a breach. 

121. The Respondent argues that discounted cash flow (“DCF”) is not a viable method of 

valuation for an investment that is not a going concern.108  In order to a projection of 

future cash flows to accurately value an investment, there must be a demonstrated track 

record of productivity with which to predict future cash flows.109 

122. Although Vasiuki claims it has a track record of profitability in gas and wind turbine 

installations, Alfa was its first foray into the solar energy field.110  Alfa performed 

drastically below Vasiuki’s expectations during its first year (12.1% actual capacity 

versus 21% predicted capacity in 2009).111 

123. Beta performed better than Alfa during its initial year and reached 21.8% capacity112; 

however, one year’s performance is not indicative a standard of performance over the 

next 11 years.   

                                                
106 supra ¶ 42. 
107 supra ¶ 37 
108 Abdala and Spiller p. 457. 
109 Abdala and Spiller p. 457. 
110 Problem - Uncontested Facts ¶4. 
111 Problem - Kovic Report Annex 1(A). 
112 Problem - Kovic Report Annex 1(B). 
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124. If the Tribunal decides to use a DCF valuation to determine potential damages, the 

Respondent maintains that the Tribunal should use 12% for the applicable discount 

rate.  The Claimant asserts that a weighted average cost of capital (“WACC”) of 8% 

should be used to discount the future cash flows back to present value.113  

125. The Claimant's expert incorrectly includes the cost of debt in the discount rate and the 

appropriate calculation should discount the future cash flows to equity.  As Claimant’s 

cost of equity was 12%114, that percentage should be used as the discount rate. 

126. The discount rate reflects the time value of money and the uncertainty and risk of an 

investment.  The greater the uncertainty, the greater the discount rate.   

127. Interest is generally awarded at the rate that claimants borrow money during the period of 

the investment.115  The Claimant’s cost of debt during the period was 5% and the interest 

should be awarded as such. 

1. Claimant’s Project Alfa is Not Entitled to Any Damages and was Not 

Eligible for a License under the LRE 

128. The stated objectives of the LRE clearly aim to encourage future development and act as 

an incentive to bring investors to the region, not act as a subsidy for investors that are 

already established. 

129. In May of 2009, Vasiuki began purchasing land and investing in Alfa.116  Alfa was 

connected to the grid and became operational in January of 2010.117 

130. The LRE was not adopted until May of 2010 and the applicable FIT of 0.44 EUR/kWh 

was not announced until 1 July 2010.118  Alfa was operational for a full 5 months before 

the LRE was passed. 

131. The goal of the LRE was to “ensure sustainable development of the use of renewable 

energy sources, promote further development and introduction of innovative 

                                                
113Problem - Kovic Report ¶12. 
114 Problem - Priemo Report ¶9. 
115 Micula. 
116Problem - Uncontested Facts ¶12. 
117 Problem - Uncontested Facts ¶13. 
118 Problem - Uncontested Facts ¶¶14 and 21.   
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technologies…”119 It goes on to state that “[d]evelopment of renewable energy sources 

for electricity production shall be among the strategic goals of the state energy policy.”120 

132. The FIT was intended to be an incentive to encourage investment and not a retroactive 

subsidy for previously established investments.  The Respondent rightfully denied Alfa a 

license as it was a previously established investment.  Accordingly, Vasiuki is not 

entitled to damages for any lost profits or sunk costs associated with Alfa. 

2. Claimant Had a Duty to Mitigate Its Damages 

133. Claimants had a duty to continue operating in order to mitigate any damages that it 

thought it might be owed if the tribunal determined that there was in fact, a breach. 

134. Mitigating damages is a generally accepted principle in international law.121  Claimants 

request full damages for the loss of their investment and future cash flow.122 

135. Even if the duty to mitigate damages is not expressly stated in the BIT, in Middle East 

Shipping ruled that mitigation is a general principle of law.123  In Middle East Shipping, 

the tribunal stated that the Claimant can claim that state action, such as revoking a license 

necessary to operate, denied the duty to mitigate.124  Barancasia did not interfere with the 

ability to operate and did not deny Vasiuki licenses that were necessary for 

production.  On the contrary, Barancasia simply reacted to a quickly changing 

environment and changed the Support Scheme under which producers of photovoltaic 

energy were compensated.125 

3. Claimant’s Future Cash Flows are Wildly Speculative  

136. The Respondent maintains that future cash flows for Alfa, Beta, the 12 planned 

photovoltaic production facilities, and the hypothetical future plants are too speculative 

and this Tribunal cannot, with any degree of certainty, predict any future losses. 

137. Although DCF might be appropriate for an investor evaluating a potential project, the 

uncertainty should not be used by tribunals as a measure of compensation.126  Uncertainty 

                                                
119 LRE Article 1 Sec. 1. 
120 LRE Article 1 Sec. 3. 
121 Ripinsky & Williams, p. 322.   
122 Problem - Kovic Report ¶¶5 -11. 
123 Middle East Shipping ¶167. 
124 Middle East Shipping ¶¶169 and 170.   
125 Problem - Uncontested Facts ¶¶28 – 35. 
126 Ripinsky and Williams p. 209. 
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rapidly increases with the term of the cash flow prediction and in Amco the tribunal 

decided that 18 years was too far out to predict cash flows even with a going concern 

with a history of profitability. 127 

138. Predicting future cash flows for a DCF analysis requires a “certainty” standard be met128 

and claimants face a higher burden of proof than is typical in US breach of contract 

cases.129  Principles of international law require that lost profits be established with a 

reasonable degree of certainty.130 

139. It is true that arbitral tribunals have awarded lost future profits but it is when a company 

is considered a “going concern” and have an established track record131 it is most difficult 

to predict future cash flows when a company is in its infancy, or lacks a demonstrated 

track record in a particular industry.132   The Claimants have demonstrated business 

production levels, competencies, and cash flows in the gas and wind turbine industries, 

but are new to the solar energy industry.133 Vasiuki’s investments in the photovoltaic 

sector cannot be described as going concerns; therefore, future cash flows are too 

speculative for this tribunal to award full damages. 

140. In ADC v. Hungary, the tribunal accepted the DCF method for the bulk of the claim but 

rejected a portion of the claim for future opportunities because “the Claimants had no 

firm contractual rights to those possible projects.”134 

141. In Metalclad, the tribunal declined to apply DCF to a project that had not yet become 

operative because “any award based on future profits would be wholly speculative.”135 

Vasiuki requests damages for 12 plants in which it had begun investing and hypothetical 

plants every two years until 2023.  Awarding damages for plants that are not operative 

and have absolutely no basis for which to base future cash flow predictions would go 

against what the tribunal in Metalclad discussed.   

                                                
127 Ripinsky and Williams p. 209. 
128 Simmons, p. 35. 
129 Simmons, note 205.   
130 Simmons, note 205 citing UNIDROIT 
131 Simmons, p. 36. 
132 Simmons, p. 40. 
133 Problem - - Kovic Report ¶4 and Uncontested Facts ¶4.   
134 ADC  ¶515. 
135 Metalclad ¶122. 
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142. Metalclad also stated that an enterprise needs to be operational for at least two or three 

years in order to establish a track record of profitability.136  Further, future profits cannot 

be ascertained from a failure to reach expected levels.137  Beta was only operational for 

two years before Barancasia lowered the FIT and Vasiuki halted production. 

 
  

                                                
136 Metalclad ¶120.   
137 Metalclad ¶120. 
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REQUEST FOR RELIEF 

Respondent respectfully asks this Tribunal to find that: 

1) The Tribunal does not have jurisdiction over this dispute; 

2) Respondent’s actions did not violate the BIT or customary international law; 

3) Respondent’s actions did not constitute expropriation 

4) Respondent was exempt from fulfilling its obligations under the BIT 

5) Respondent cannot be compelled to rescind the LRE amendment and provide the 

Claimant with a 0.44 EUR/kWh for twelve years from the date of the LRE; 

6) Claimant should not be awarded damages and if the Claimant is awarded damages the 

damages should be reduced according to the Claimant’s failure to mitigate its loss.  

 

 

 

 

Respectfully submitted on  
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On behalf of the Respondent, The 

Republic of Barancasia 

 

 


