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STATEMENT OF FACTS  

 

1. The Republic of Barancasia (”Barancasia” or ”Respondent”) is a European state that 

has been gradually integrated into the European Union (”EU”) since its accession to the 

EU in 2004.  

2. Before Barancasia’s accession to the EU, the state signed a number of bilateral investment 

treaties, including one between the Respondent and the Federal Republic of Cogitatia 

(“Cogitatia” or “Claimant”). 

3. On 31 December 1998, Barancasia and Cogitatia signed an Agreement for the Promotion 

and Reciprocal Protection of Investments (“the BIT”). The BIT entered into force on 1 

August  2002. 

4. Illustrated by numerous press releases, Barancasia has been eager to fulfill its EU 

obligations. Since its EU accession, Barancasia has striven to ensure that its laws are in 

compliance with the EU legal order. Therefore, Respondent already in 2006 publicly 

stated its intention to terminate all of its BITs, and this was formally decided by the 

Government. Since then, Respondent has repeatedly acted in a transparent manner to 

terminate its BITs.  

5. In 2009, before the the Law on Renewable Energy (”LRE”) was enacted, the Claimant 

made its first photovoltaic solar (“PV solar”) investment in Barancasia.  

6. In order to meet its EU obligations, Barancasia adopted the LRE in May 2010 to promote 

the increased use of renewable energy sources through an incentivization process, which 

included an feed-in tariff (“FIT”).  

7. , In 2011 the production costs for PV solar panels dropped substantially, due to improved 

technology; and the FIT became dramatically more profitable for investors than it had 

been when implemented. Investing in solar projects in Barancasia became excessively 

profitable when compared with similar investments in other renewable energy 

technologies.  

8. At the time when the price of PV solar panels fell, there was an unprecedented influx of 

applications (7000) for licenses to operate PV solar projects under the LRE. It became 

practically impossible for Barancasia to continue its FIT scheme that it established in 



 

 

2 

2012, both for economic reasons and also because it was not possible to connect all of the 

applicants to the energy grid. 

9. The only option for Barancasia was to amend the FIT, which it did in a transparent and 

proportionate manner that aimed atprotecting both investors and Barancasia’s public 

interests.  

10. Barancasia conducted hearings before the Parliamentary Energy Committee in November 

2012, and pursuant to testimony presented by representatives of the industry and 

stakeholders, the Barancasian Parliament amended LRE Article 4. The applicable 

government agency, the Barancasia Energy Authority (“the BEA”), thereafter computed 

the new FIT rate in accordance with LRE Article 2, which inter alia included the “return 

on investment of the producer’s own funds”, the “annual average capital costs per one 

unit” and the “average investment in equipment of power plants and their connection to 

electricity grids.”   

11. In 2014, the Claimant commenced arbitral proceedings before the London Court of 

International Arbitration ("LCIA") pursuant to the BIT Article 8. 
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ARGUMENTS 

 

I. The Tribunal does not have jurisdiction over the claims 

1. In international arbitral practice, there is a distinction between the objection to the 

jurisdiction of the tribunal and an objection to the admissibility of the case. Jurisdiction is 

the power of the tribunal to decide the case.
1
 Admissibility concerns the exercise of the 

tribunal’s adjudicative power in relation to one or several specific claims submitted to it.
2
 

Both terms are relevant in the case at hand.  

2. Barancasia submits that (A) the tribunal has no jurisdiction as the BIT was terminated 

before the dispute arose, and (B) the claim is inadmissible as it falls outside of the survival 

clause. Both criteria are established in this case. 

A. The Tribunal has no jurisdiction as the BIT was terminated before the dispute 

arose 

3. The Tribunal lacks jurisdiction for two reasons. First, the states have agreed to the mutual 

termination of the BIT, which is verified by the exchange of letters between the 

Contracting Parties. Second, both Contracting Parties became members of the EU and 

accordingly, the BIT has been superseded by a later treaty: the Treaty on the Functioning 

of the European Union (“TFEU”), which covers the same subject matter.  

1. The BIT was terminated by mutual consent  

4. Consent to arbitration by the host state and by the investor is an indispensable requirement 

for a tribunal’s jurisdiction.
3
 The scope of the tribunal’s jurisdiction is determined by the 

scope of the arbitration agreement.
4
 Therefore in order to ascertain that the Tribunal can 

hear the case, it is necessary to examine the validity of the dispute resolution provisions 

provided in the BIT Article 8.  

                                                      

 

1
 Waste Management, para. 58. 

2
 Zeiler, 83. 

3
 Dolzer/Schreuer, 254.  

4
 LCIA Rules (2014), Article, 23 
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5. Due to the fact that the BIT is no longer in force, the Tribunal lacks jurisdiction. Therefore 

the Respondent argues that the BIT has been successfully terminated due to mutual 

consent of the Contracting Parties.   

6. Whether a state’s treaty commitments are terminated is determined by international law; 

and thus it is important to understand what international law provides with regard to treaty 

termination.
5
  The rules on this subject are set forth in the Vienna Convention on the Law 

of Treaties (“VCLT”), which largely reflects binding rules of international custom.
6
 The 

VCLT Section 3 lists the procedural framework for the termination and suspension of the 

operation of a treaty.  

7. In the light of the dispute, the most relevant provision is VCLT Article 54(b), which 

envisages termination or withdrawal by consent of all Contracting Parties after 

consultation. Parties may terminate a treaty at any time, even if such termination is 

contrary to particular time-limits or other conditions stipulated by the treaty (including 

situations when the treaty may be silent on the issue).
7
  

8. Such termination or withdrawal requires the consent of the parties.
8
 However VCLT 

Article 54 does not provide or require any specific act of the parties to terminate the 

treaty. There are different forms of termination or withdrawal from which the parties are 

free to choose.
9
 Therefore, parties are not bound by any standard in respect to the form of 

the mutual termination of a treaty and consequently even the communication between the 

parties, which will be considered together with the treaty itself, can be recognized as 

termination due to mutual consent.
10

 

9. The Respondent has consistently, publicly and repeatedly expressed its intention to 

terminate the BIT.
11

 The Respondent officially sent a notification for the termination of 

the BIT. Cogitatia neither expressed its intent to keep the BIT in force, nor did it request 

any counter-proposal to renegotiate or prolong the BIT. Cogitatia did not make any 

                                                      

 

5
 VCTL, Section 3, Part V  

6
 Bradley,775-776. 

7
 Villiger, 686.  

8
 Brownlie, 287.  

9
 Villiger, 687. 

10
 VCTL, Article.31 (2) (a)(b)  

11
 Statement of Uncontested Facts, para. 6.; Annex NO 7.1  
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objections to Barancasia’s termination request. To the contrary, it officially sent a 

confirmation of receipt.
12

  

10. Furthermore, investors cannot claim any third party rights out of BIT termination. Despite 

the special nature of international investment law and the move away from traditional 

methods of diplomatic protection, international investment agreements are still treaties 

forming a part of public international law and entered into between States parties. 

Although IIAs may confer some rights on investors, the source of these rights (as well as 

the obligations of States thereunder) lies in the will and consent of the States parties. As 

such, the States parties have the freedoms granted to them within the confines of public 

international law to modify or terminate their treaty obligations.
13

  

11. The passive attitude of Cogitatia should be interpreted in light of all surrounding 

circumstances: (a) both states joined the EU on 1 May 2004. Subsequently, Barancasia 

reviewed its intra-EU BITs and concluded, that they must be terminated.; and (b) the 

BIT’s initial period of application was limited in time, suggesting that the parties only 

intended to give temporary effect to the BIT.  

a) Cogitatia has tacitly accepted the request to terminate the BIT due to the EU 

accession 

12. EU accession created new obligations for both states and required the correct and timely 

application of EU law.
14

 The Respondent, after reviewing its legislation, identified that the 

BIT is materially inconsistent with EU law and needed to be terminated.
15

Accordingly the 

Respondent properly applied the procedures in VCLT Article 65. Barancasia expressly 

notified Cogitatia of its intent to terminate the BIT.
16

 The notification included the 

proposed measures and the underlying reasons for this action. Since Cogitatia did not raise 

                                                      

 

12
 Annex NO.7.2,   

13
 Vonn, 459. 

14
 Edward/ Lane, 292-295.   

15
 Statement of Uncontested Facts, para. 5 

16
  VCLT, Article 65.  
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any objections to the notification, silent acceptance can be implied according to VCLT 

Article 65(2).
 17

  

b) The applicability of intra-EU BITs is limited in time 

13. The BIT was concluded for a 10-year period, and since it contained no automatic renewal 

clause, the BIT ceased to exist in August 2012. Consequently, the BIT was only intended 

to provide protections for a limited period of time.
18

  

14. While the BIT should be considered lex specialis, it is embedded in the wider corpus of 

international law and the specific constitutional regime of the political entities 

concerned.
19

 This is particularly important in relation to the EU legal framework, and as 

such it is not justifiable to ignore the relevance of EU law. Recent developments 

demonstrate a strong view regarding the overlap of EU law with international treaty 

obligations in the context of intra-EU investment treaty disputes. In the view of the 

European Commission (“Commission”), intra-EU BITs are not compatible with the EU 

single market.
20

 In particular intra-EU BITs fragment the single market by conferring 

rights to some EU investors and not others.
21

 It has been also emphasized by the 

Commission, that the refusal to terminate intra-EU BITs infringes on Member States’ duty 

of loyal cooperation.
22

 The Commission has consistently requested that Member States 

terminate their intra-EU BITs.
23

 

15. Accordingly, the Respondent argues that the BIT  has been terminated. Cogitatia tacitly 

confirmed its consent to mutually terminate the BIT. This is confirmed and verified by the 

exchange of letters between Cogitatia and Barancasia. The consent to mutually terminate 

the BIT is contained in the exchange of letters, which is a recognized international 

practice for expressing states’ intentions.
24

  

                                                      

 

17
  Villiger, 807 

18
 D'Amato, 12. 

19
 Ibid, 289 

20
 European Commission, Press release 

21
 Ibid. 

22
 TEU, Article 4.3. 

23
 European Commission, Press release 

24
 UNTC Glossary  
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16. Consequently, the Respondent contends, that the BIT has been successfully terminated 

due to mutual consent of the parties in accordance with VCLT Article 54(b). Since the 

BIT is no longer in force, the tribunal has no jurisdiction. The Claimant cannot pursue 

legal remedies under the BIT, as the request for arbitration was made after the formal 

termination of the BIT.  

2. The BIT is not applicable as it has been superseded by the Lisbon Treaty  

17. The provisions of the BIT overlapped with EU law, and as the result of EU accession, 

both Cogitatia and Barancasia are bound by constitutional framework of the EU. 

Accordingly, the Respondent argues, that the BIT has been superseded by TFEU.  

18. There are three conditions for the application of VCLT Article 59: (a) the parties to the 

earlier treaty and the later treaty must coincide and the treaties must relate to the same 

subject matter;  (b) it appears from the later treaty or is otherwise established that the 

parties intended that the matter should be governed by the later treaty; or (c) there must be 

incompatibilities between the provision of the earlier and the later treaty. All the above 

requirements are present in this case.  

a) The BIT and the Lisbon Treaty relate to the same subject matter 

19. The core values of the European integration model, particularly the architecture of the 

single market, was to create equal political and economic environment for all Member 

States
25

, which also applies to foreign direct investment.
26

 Intra-EU BITs strongly 

undermine EU law and does not take into account the purpose of the internal market and 

its core value of non-discrimination in promoting economic, social and territorial cohesion 

and solidarity among Member States.
27

 It has been repeatedly pointed out by the European 

Commission, that the creation of the single market has comprehensively guaranteed full 

protection and non-discriminatory treatment for investors within the EU countries and 

therefore intra-EU BITs are outdated. One of the prime effects of the establishment of the 

internal market is the guarantee of equal rights and standard of protection for all 
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investors.
28

 European legal order promotes and requires a more global approach to 

investment, which is adverse to the purely bilateral dynamic underling BITs.
29

  

20. The Lisbon Treaty and the underlying EU legal order provide similar protections to 

investors as intra-EU BITs but apply to all investors and are therefore in compliance with 

the principle of non-discrimination. 

b) The parties intended for the Lisbon treaty to supersede the BIT 

21. The fact that both Cogitatia and Barancasia agreed to EU accession can be interpreted as a 

delegation of authority to regulate foreign direct investment at the EU level. In accordance 

with TFEU Articles 206-207, the regulation of FDI falls under the exclusive competence 

of the EU. The Commission’s position has always been unambiguous in regard to the 

intra-EU BITs: they cannot be applied to matters falling under EU competence.
30

 Since 

FDI regulation does fall under the EU’s competences, the BIT has been superseded by the 

Lisbon Treaty.
31

  

c) The BIT is incompatible with the principle of non-discrimination based on 

nationality as it gives different dispute settlement rights  

22. The Respondent argues that the two treaties cannot be applied at the same time because 

the BIT is inconsistent with the principle of non-discrimination (TFEU Article 18).  

23. The application of the BIT leads to a more favorable treatment of investors and 

investments between the state parties to the BIT and consequently discriminates against 

other Member State nationals, thus creating a situation that is not in accordance with EU 

law.
32

  

24. The BIT Article 8 permits investors from one State Party to bring a direct claim against 

the other State party before an arbitration tribunal for a violation of the BIT, instead of the 
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CJEU being the default forum for investors. The CJEU is the primary interpreter of EU 

law in inter-state disputes within the EU.
33

   

25. The idea of the EU as a level playing field where all EU investors are on an equal footing 

could be at risk, since an investor who is able to have recourse to arbitration may have a 

competitive advantage in relation to other EU investors who cannot initiate an investor-

State arbitration.
34

 It has been underlined by the Commission that the presence of intra-EU 

BITs permits differences in treatment among EU Member States. Furthermore, access to 

investor-state arbitration violates the non-discrimination principle under TFEU Article 

18.
35

 

B.  The claim is inadmissible, as the investment is not covered by the survival clause 

26. Even if the Tribunal finds that it has jurisdiction under the BIT due to the survival clause 

(BIT Article 13(3)), the Respondent argues that the claim is inadmissible, as (1) the 

survival clause does not apply in the case of mutual termination; or, in the alternative, (2) 

the survival clause is not applicable, as the investments were made after the formal 

termination of the BIT. 

1. The survival clause is not applicable in case of mutual termination of the BIT 

27. The survival clause provided in BIT Article 13 specifies that the protections for covered 

investments will continue even after the BIT is terminated.  

28. The analysis of the question of the survival clause’s applicability begins with the relevant 

rules of international law
36

, which require an approach to the interpretation of BITs that is 

based primarily on a textual analysis of the treaty. The requisite analytical framework 

involves consideration of the ordinary meaning of the relevant treaty provisions, in 

accordance with their context and in light of the object and purpose of the treaty.
 37
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29. BIT Article 13(2) which deals with unilateral termination, creates the context for the 

applicability of survival clause, which shall be understood as applicable only in the case 

of the unilateral termination.  

30. Therefore, the textual meaning of the survival clause BIT Article 13(3) directly 

emphasizes, that  its applicability depends on the reason for termination.  

31. Thus, the survival clause does not apply to the termination of the BIT by the mutual 

consent of the parties;
38

 and furthermore, by giving effect to the ordinary meaning of BIT 

Article 13, it follows that if the State Parties to the BIT had intended to broaden the scope 

of the survival clause application, they would have used specific language to express 

that.
39

 

32. The BIT was, after all, drafted precisely in order to give expression to the intentions of the 

parties, and must be presumed to do so. Accordingly, this intention is, prima facie, to be 

found in the text itself, and therefore the primary question is not what the parties intended 

by the text, but what the text itself means: whatever it clearly means on an ordinary and 

natural construction of its terms, such will be deemed to be what the parties intended.
40

  

33. In limiting the applicability of the survival clause, the State Parties sought to restrict the 

scope of consent to arbitration.
41

   

2. Alternatively, the survival clause is not applicable, because the investments were 

made after formal termination of the BIT 

34. If the Tribunal finds that the mutual termination of the BIT does not exclude the 

applicability of the survival clause, the Respondent argues, that the survival clause is 

ineffective as the investments were made after the unilateral termination of the BIT.  

35. According to VCLT Article 65, Barancasia notified Cogitatia of its intent to mutually 

terminate the BIT. Cogitatia raised no objections within the time-limit of three months, 

consequently, in respect to VCLT Article 65.3 the party making the notification may 

                                                      

 

38
 Vonn, 466. 

39
 European Media Ventures, 13.  

40
 Fitzmaurice, 204-5. 

41
 Tradex, 54-5; see more: Dolzer/Schreuer, 260-264.  



 

 

11 

consider, that the proposed measure has been accepted. Consequently, the BIT was 

successfully terminated.
42

  

36. The Respondent argues, that the survival clause is not effective as the investments were 

made after the formal termination of the BIT.
43

 All the Claimant’s investments were 

separate projects and obtained independent licenses. The projects set up by the Claimant 

commenced operation at different times (Alpha project started operating 1 January 2010, 

Beta project started operating on 30 January 2011, and the remaining 12 projects received 

their licenses on 1 July 2012).
44

 

37. Accordingly, all these projects cannot be considered as one continuing investment. 

Furthermore, these projects were all made after the BIT was terminated. As a result, the 

survival clause is not applicable, as it covers only investments which were made prior to 

the termination of the BIT.   

II. The Respondent has not violated the substantive protections of the BIT, including 

the fair and equitable treatment standard 

38. The Respondent has developed its renewable energy sector and policy in transparent and 

reasonable manner. Regulatory adjustments and changes to rates, fees and tariffs have 

been made fairly and legitimately, having regard to the technological advances and the 

balance of profitability. 

39. The provisions guaranteeing fair and equitable treatment (“FET”) under the BIT cannot 

affect the state’s right to exercise its sovereign power to regulate and to adapt its legal 

system to changing circumstances.
45

 Therefore, investors cannot expect the legal 

environment in which they are investing to remain unaltered.  

40. The Respondent submits that the provisions guaranteeing FET under the BIT have not 

been violated as: (A) the legitimate expectations of the investor were subjective and not 

based on specific legislation; (B) the FET provision in the BIT do not require the state to 

freeze its legal and regulatory framework 
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A. The expectations of the investor are not legitimate, and hence not subject to 

protection under the FET clause   

41. The FET standard is very broad and its interpretation depends on the specific 

circumstances of the case
46

  

42. One of the most essential elements of the FET standard is the legitimate expectations of 

the investor to a stable legal and business framework.
47

 However, in evaluating the 

legitimacy of an investor’s expectations, it is crucial to determine when those expectations 

came into existence and what was their scope.
48

  

43. The FET provision in the BIT gives no indication on issues of timing. It has been 

frequently confirmed by tribunals, that protected expectations must rest on the conditions 

as they exist at the time of investment.
49

 However, the investment itself is a very complex 

process, involving a number of different decisions and transactions. This strongly 

suggests, that it is unreasonable to focus only on a particular point in time for the 

identification of an investor’s legitimate expectations, rather it is important to closely 

examine each stage of the investment process in order to get the full picture of the 

investor’s situation.  

44. Accordingly, the Respondent argues, that the investor had no legitimate expectations at 

the time of each individual decision. Moreover, the investor must have knowledge of the 

specific measures taken by the state upon which the investor relied.
50

    

45. The Claimant was an unexperienced developer of RE projects and its entry into the PV 

solar market in Barancasia was its first attempt at developing such projects. From the 

early beginning, the investor faced difficulties in managing its investment.
51

 Only with the 

introduction of LRE and its generous FIT would it have been possible for the Claimant’s 

projects to survive. Despite the fact that the investor was exposed to serious problems in 

the implementation of its first project, he nevertheless continued with 12 new projects. 

                                                      

 

46
 Ibidem,139, see also: Mondev, para 118., Tecmed, para 150. 

47
 Alpha Projektholding, paras 419-420; see also: Kingsbury/Schill, 10. 

48
 Schreuer/Kriebaum, 2. 

49
 Ibidem, 10.  

50
 Ibidem, 8.  

51
Vasiuki LLC Dataset at tab 5.    



 

 

13 

46. All of the above suggests that the decisions made by the Claimant regarding its 

investments were very risky and unsubstantiated. Hence, the business strategy and risk 

assessments made by the Claimant regarding the investments should not be considered as 

reasonable.  

47. The Claimant did not have legitimate expectations at the time of establishing its 

investments. First of all, the first project, Alfa, commenced its operation before the LRE 

Regulation was introduced. This demonstrates that the Claimant could not have relied on 

the LRE when making the investment. Secondly, the expansion of the 12 remaining 

projects was also driven by the unreasonable expectation that the legal framework in 

Barancasia will remain unchanged. A general piece of legislation such as the LRE cannot 

create legitimate expectations for an investor. Every state has the sovereign right to 

establish, as well as modify the operational conditions for foreign investment in the 

interest of public, and to minimize potential negative effects.  

48. Recently, it has also been increasingly emphasized by tribunals that the requirement of 

legal stability is not absolute and does not affect the state’s right to exercise its sovereign 

power to legislate and adapt its legal system to changing circumstances.
52

 Legitimate 

expectations cannot be solely the subjective expectations of the investor.
53

 In Saluka the 

Tribunal stated that the investor may in any case expect that the state can implement bona 

fide policies that affect the investment so long as they are reasonably justified.
54

 

49. Consequently, the Respondent contends that the LRE cannot establish the legitimate 

expectations of the investor, as the law is of a general nature. Moreover, the scope of the 

BIT, particularly the protection under the FET standard, cannot be established according 

to the subjective intent of the investor. Any legitimate expectation must be reasonably 

established and objectively demonstrated.
55

  

B. The FET standard does not require the state to freeze its legal and regulatory 

framework 
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50. Stabilization clauses are provisions in investment contracts that accommodate the risk of 

regulatory changes for investors. These provisions essentially limit the ability of 

governments to have new laws and regulations apply to foreign investors. In the BIT there 

are no such provisions. Consequently, the intention of the contracting States to be bound 

by such a provision cannot be established.  

51. The alleged claim that the Respondent breached its obligations under the FET standard by 

adjusting its regulation on RE is not justified. If the Contracting States would have 

intended this kind of extensive protection, such as a commitment by the host state to 

never alter the regulatory framework governing the project, they would have provided 

such protections explicitly in the BIT. Or, they would have agreed to individual 

investment contracts with the Claimant that contained stabilization clauses. Furthermore, 

in establishing the LRE, the Respondent emphasized, that the purpose of the new policy 

was to ensure the sustainable development of its RE sector.
56

 The objectives of 

sustainable development and social well-being are widely recognized throughout the 

world. Accordingly, investment policies need to be harmonized with the broader goals of 

sustainable development.
57

 Precluding a state from regulating freely in key areas of social 

and economic concern is clearly not in the interest of promoting sustainable development.  

III. The Respondent’s actions are exempted on the basis that they were necessary for 

Barancasia to meet its economic objectives 

52. Should the Tribunal find that Barancasia has breached its BIT obligations, Barancasia 

submits that the actions are (A) justified under the BIT Article 11; (B) as necessary under 

the customary law on state responsibility; and (C) as necessary in order to comply with its 

EU obligations.  

A. Barancasia’s actions are justified under the BIT Article 11  
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53. The BIT is the primary relevant grounds for exempting the Respondent’s actions because 

the claims derive from the BIT.
58

  As pointed out in Sempra
59

, the ILC articles on state 

responsibility do not “trump” other relevant provisions such as the BIT in question. The 

BIT is lex specialis
60

, and is the primary source of law in this dispute. The applicable 

standard of BIT Article 11 needs to be separated from the international customary law on 

necessity. This view follows the line of development that Tribunals have taken when 

facing the same question.
61

 The applicable standard of BIT Article 11 is an autonomous 

standard unique to the parties. Since BIT Article 11 does apply, there is no breach of the 

BIT.
62

 Customary law is only relevant if the Treaty standard in Article 11 is not 

applicable.  

54. According to the Essential Security Interests clause in BIT Article 11, the Respondent has 

the right to take “measures to fulfill its obligations with respect to the maintenance of 

international peace or security”, insofar as these amount to an essential security interest of 

the Respondent. It is acknowledged both by other tribunals and in international politics 

that for international peace and security to be safeguarded, it is paramount that, first, 

peace and security on the domestic level is ensured.
63

 The intertwined relationship 

between international peace and security and domestic peace and security entails that BIT 

Article 11 covers measures that are first and foremost connected to the Respondent’s 

domestic sphere because these can also affect international peace and security if action is 

not taken.  

1. BIT Article 11 is applicable, and therefore there is no breach of the BIT 

55. In LG&E the Tribunal considered the applicability of a similar provision to BIT Article 

11 through a twofold analysis.
64
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56. The first criterion of applicability is whether the situation at hand warranted an invocation 

of the Essential Security Interests clause in the Treaty. In Continental , the Tribunal 

analyzed a similar provision in the Argentina-US BIT that enumerated “public order” as 

an example of an essential security interest. In the Cogitatia-Barancasia BIT, the essential 

security interests are not enumerated, but public order is a clear example of a situation 

that, under the specific circumstances, can amount to an essential security interest of 

either Contracting Party.
65

 The essential security interest Argentina had to protect its 

public order included actions necessary “to restore civil peace and the normal life of 

society.”
66

 The provision did not require “that a ‘catastrophic situation’ has already 

occurred” for the exemption from liability.
67

 The Tribunal stated that “there is no point in 

having such protection if there is nothing left to protect.”
68

 This statement illustrates the 

situation Barancasia was facing: not amending the LRE could have led to the 

development of a much worse situation. That economic, political and social conditions 

can aggregate to situations that threaten the security was accepted by the Tribunal in 

LG&E.
69

 The situation in 2012 and 2013 in Barancasia did warrant measures to maintain 

essential security interests. The amendment to the LRE was warranted due to the severe 

economic strife, national strikes by teachers, and the subsequent overwhelming public 

opposition to the FIT.
70

 All of these qualify as a threat to the essential security interests of 

the state.  

57. The second criterion is whether the measures taken were “to fulfill its obligations with 

respect to the maintenance of international peace or security,” as defined in the BIT.
71

 The 

question is to what extent there is a causality between the measures taken and the 

threatened essential security interests. In LG&E, freezing tariffs and abrogating the 

calculation of tariffs were deemed necessary and reasonable measures to provide 

immediate relief from the economic crisis.
72

 The same is true for the Respondent in this  
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case: the exceedingly profitable and unsustainable FIT was the cause of both the 

economic crisis and the pursuant public uproar. Thus, amending the FIT was a necessary 

and reasonable measure to fulfill the Respondent’s obligations to maintain its essential 

security.  

2. Article 11 contains a self-judging standard 

58. The standard in BIT Article 11 is self-judging, meaning that it is up to each Contracting 

Party to determine when it is applicable. The general standard for determining whether a 

provision is self-judging is the extent to which the provision permits Contracting Parties 

to directly invoke it.
73

 The similar GATT Article XXI has also been considered to be self-

judging, illustrated by, inter alia, statements such as “every contracting party was – in the 

last resort – the judge of its exercise of these rights.”
74

 BIT Article 11 grants either 

Contracting Party the power to take measures to fulfill “its obligations.”
75

 It is up to the 

Contracting Party to evaluate what its obligations are. Accordingly, because the power to 

engage the provision is directly granted to the Contracting Party, the provision is self-

judging. 

59. If the Tribunal finds that BIT Article 11 is not a self-judging provision, the Contracting 

Parties must either way be given a “significant margin of appreciation for the State 

applying the particular measure.”
76

 

60. The amendment to the LRE, as a measure taken to maintain peace and security, falls 

under BIT Article 11, and is thus exempted from any liability under the BIT in this case. 

B. Barancasia’s actions are justified as necessary under the customary law on state 

responsibility 
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61. If the Tribunal finds that BIT Article 11 is not applicable, and that there has been a breach 

of the Treaty, then customary law on state responsibility exempts the Respondent from 

liability. Respondents actions are justified as necessary according to customary 

international law
77

 as expressed through the International Law Commission Draft Articles 

on State Responsibility for Internationally Wrongful Acts (“ARSIWA”) Article 25 on the 

state of necessity. Maintaining the pre-amendment FIT and at the same time the public 

order and economic subsistence was an objective impossibility that constituted a state of 

necessity, justifying Barancasia’s actions to amend the LRE Article 4. Customary 

international law exempts the Respondent from liability.  

 

62. The requirements for a State to claim necessity as grounds for precluding obligations, are 

that the subsequent actions of the State to mitigate the state of necessity are: (1) the only 

way for Barancasia to “safeguard an essential interest against a grave and imminent 

peril”, and (2) that the amendment does not “impair an essential interest” of Cogitatia. 

Furthermore, (3) the BIT cannot exclude the possibility of invoking necessity, and (4) 

Barancasia cannot itself have contributed to the situation of necessity.
78

 

1. Barancasia was acting to safeguard an essential interest 

63. Firstly, what constitutes an essential security interest according to customary law depends 

on the circumstances of the specific case.
79

 A wide range of different situations can 

potentially amount to safeguarding an essential interest,
80

 for instance, a threat “to its 

political or economic survival, to the possibility of maintaining its essential services in 

operation, [or] to the preservation of its internal peace.”
81

 Secondly, it is part of the 

Contracting State’s sovereignty to determine what its essential security interests or threats 

to its security are at any given time.
82
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64. Barancasia was acting to safeguard its public order and its economic sector from 

collapsing.
83

 A threat to a state’s economic functioning, and the “continued functioning of 

its essential services”
84

 can qualify as an essential interest.
85

 

2. Economic ruin and the threat to public security and safety amounted to a grave 

and imminent peril  

65. Barancasia’s amendment to the LRE was the only way for the state to safeguard an 

essential interest against a grave and imminent peril. The term peril “evokes the idea of  

‘risk’; that is precisely what distinguishes  ‘peril’  from material damage”
86

, thus it is not 

required that the damage had already happened at the time Barancasia acted. For the peril 

to be of grave, it needs to be of a substantial and essential nature.
87

 Whether a peril is of 

imminent nature depends more on the certainty of the peril rather than the timeline 

applicable.
88

 Different circumstances can accumulate to a condition that in the aggregate 

is a grave and imminent peril.
89

 

66. Precautious actions to imminent and grave perils have been recognized by previous 

tribunals as sufficient grounds for precluding obligations in a state of necessity, as was the 

case in Gabčikovo – Nagymaros, where Hungary argued that a “state of ecological 

necessity” exempted their actions.
90

 In the ARSIWA Commentary to Article 25, the UN 

refers to the Gabčikovo – Nagymaros case and states that “a measure of uncertainty about 

the future does not necessarily disqualify a State from invoking necessity, if the peril is 

clearly established on the basis of the evidence reasonably available at the time.”
91

 In 

Barancasia there was a political, economic and social crisis that amounted to an imminent 

and grave peril; and because of this, the state acted to avoid an even worse situation from 

developing. When the cost of developing a PV solar plant dropped in 2011, the influx of 
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new applications for a license to operate under the LRE exceeded any reasonable 

expectations Barancasia could have had as to the extent of applicants. The large amount 

of applicants meant that it would not be feasible for the government to connect all the new 

applicants to the national electricity grid.
92

 When it became publicly known that 

Barancasia would have to spend 15 % of state revenues to finance its PV solar FITs, this 

information led to public protests from Barancasian teachers.
93

 These civil protests and 

this public unrest, combined with the prospects of economic ruin, could have led to 

disastrous consequences for Barancasia. 

67. The Respondent contends that it is not in the interest of either party to set the bar for 

liability exemption due to necessity too high. If the bar were set unreasonably high, then 

states would not want to engage in trade- and innovation-promoting treaties such as BITs, 

as it would effectively diminish states’ sovereign right to define and alter its domestic 

policies under changing circumstances. If states cannot at any point act to prioritize its 

legitimate policy goals over international obligations, this is likely to make such 

international treaty obligations less attractive for states.  

68. In 2011 and 2012 other EU Member States such as Greece, Spain and Czech Republic 

were experiencing similar situations in which they were not able to sustain their 

exceedingly popular incentive schemes for PV solar projects.
94

 The measures taken by EU 

Member States to combat similar situations to the one the Respondent found itself in; as 

such, form part of the relevant information the Respondent had to base its decisions on 

how to maneuver its way towards the best feasible solution to this complex issue. For 

instance, the course chosen by Spain provided a relevant example for Barancasia. Spain 

has accumulated a “tariff deficit” debt of over 30 billion of euros, or over 2 % of Spanish 

GDP, from honoring its energy subsidy schemes.
95

 Barancasia’s actions were targeted to 

avoid an even worse economic situation, because Barancasia, unlike Spain, was not in a 

position to borrow the necessary funds.
96
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69. Therefore, for Barancasia the LRE did constitute a threat to the economic and public 

essential security interests at the actual time when the amendments were adopted. Both 

the economic consequences and the public riots were threats that were already 

materializing at the time of the LRE amendment.  

3. The causes for Barancasia’s actions are directly connected to the high FIT 

70. The critical economic situation and the public protests were a direct result of the high FIT 

and its impact on the domestic economy. This requirement has to be understood as a 

normative requirement. It would be impossible to analyze all the steps the state took to 

mitigate the situation, and to prove whether an alternative recourse could have been 

possible, as was pointed out by the Tribunal in Enron.
97

 In LG&E, the Tribunal asserted 

that the Essential Security Interests provision refers to a situation in which “a State has no 

choice but to act,” and it may have several options available that could hypothetically 

address the situation. As long as the alternative chosen is “a legitimate way of protecting 

its social and economic system,” the Tribunal considered the condition as fulfilled.
98

 As 

was stated in Continental, it is not the tribunal’s task to denunciate the Respondent’s 

political choices as an independent state, but merely to “evaluate only if the plea of 

necessity by Argentina is well-founded, in that Argentina had no other reasonable choice 

available, in order to protect its essential interests at the time, than to adopt these 

Measures.”
99

 In this case, the Respondent could not, for instance, change the FIT only for 

future applicants. Firstly, it would be impossible to determine a fair and accurate cut-off 

point of when the FIT became unsustainable. Secondly, such a random cut-off point 

would violate the BIT, especially the Most Favored Nation (“MFN”) provisions.
100

 

 

71. The public unrest and the threat of economic ruin were both directly connected to the FIT, 

and lowering the FIT was therefore a legitimate policy choice for the Respondent to 
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protect its social and economic system.
101

 Thus, Barancasia’s action of lowering the FIT 

should be considered as the only way to mitigate the situation.  

4. The BIT does not exclude the possibility of invoking necessity  

72. To the contrary, BIT Article 4(2) and BIT Article 11 explicitly include the possibility of 

invoking necessity.  

5. There was no contribution to the situation of necessity 

73. Barancasia has not contributed to the situation of necessity. It is acknowledged in the 

ARSIWA Commentary
102

 and by Tribunals that a state has to have substantially 

contributed to the situation of necessity to be barred from invoking necessity as a 

defense,
103

 because almost all situations of necessity will to some extent be a result of 

both exogenous and endogenous factors. Barancasia has under no circumstances 

substantially contributed to the situation of necessity. The situation of necessity, the 

imminent economic ruin and public uproar, stems from the drop in development costs of 

solar panel farms,
104

 which Barancasia has no connection to.  

74. The situation of necessity that Barancasia found itself in at the end of 2012, was not 

foreseeable. The drop in production costs of solar technology
105

 was due to innovation in 

that field of technology, which is an exogenous factor that the Barancasian government 

could not have foreseen.
106

  

75. Moreover, the Claimant has argued that Respondent should have designed its FIT scheme 

in a different way to begin with. However, the Respondent is free to choose its own 

policies and how they are implemented in its domestic sphere.
107

 The manner in which the 

LRE was amended is furthermore in line with state practice in comparable legislations. 

For instance, Italy, in a similar situation, chose to offer investors a choice between three 
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different variations of gradually lowering the FIT.
108

 Already in June 2012, Barancasia 

promised to review its legislation on renewable energies as a response to the public 

outrage.
109

 This insecure situation was apparent to everyone in Barancasia, including the 

Claimant. The Claimant is an investor that is part of the same supra-national regulatory 

framework, the EU, as Barancasia; and should know that regulatory adjustments and 

changes to rates, fees and tariffs are to be anticipated as part of any business or investment 

risk.  

6. A change of worldwide prices for PV solar panels does not allow the restoration or 

modification of pre-necessity tariffs 

76. With regards to ARSIWA Article 27(a), should the state of necessity in Barancasia cede 

to exist, Barancasia is not obliged to restore the LRE with the pre-amendment FIT rate. 

Firstly, ARSIWA Article 27 does not specify under what circumstances and when 

compensation should be paid.
110

 Secondly, if changes in the price of PV solar panels 

should require Barancasia to reinstate the tariff, this would de facto deny Barancasia the 

sovereign right it has to regulate its own domestic policies.  

77. For the above-mentioned reasons, Barancasia’s actions are exempted from liability 

pursuant to the BIT under reference to the customary law on state of necessity. If or when 

the state of necessity will no longer exist, Barancasia is not obliged to reinstate the pre-

amendment tariff.  

C. The amendment was necessary in order to comply with EU obligations 

78. Additionally, the pre-amendment FIT was incompatible with EU obligations, specifically: 

(1) EU state aid regulations; and (2) the renewable energy obligations.  

1. The BIT is incompatible with EU state aid regulations according to TFEU Article 

107 
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79. A FIT, such as the one provided by the pre-amendment LRE, constitutes illegal state aid 

because it threatened to distort competition by favoring certain undertakings or the 

production of certain goods by offering investors from Cogitatia different rights than 

investors from other EU Member States.  

80. If Barancasia had upheld the pre-amendment FIT rate, it could have led to a distortion of 

EU economic policy because it would have made any PV solar investment in Barancasia 

substantially more profitable than in other EU states.  Other EU states would not be able 

to attract PV solar energy producers without similar tariffs. However, with the 

amendment, the FIT is a lot more flexible as a legal policy, and can easily be adjusted to 

avoid such distortion of competition because of the annual review provision.
111

 Therefore, 

the law can be easily adjusted to any possible future requirements of the Commission. 

Furthermore, the pre-amendment FIT may have distorted the market in a manner that 

violated EU state aid rules, but post-amendment FIT rates are likely to be less distortive, 

and are therefore less likely to be a violation of EU state aid rules.  

81. None of the exceptions to the prohibition apply on state aid in this case. According to 

TFEU Article 107(3), state aid “to facilitate the development of certain economic 

activities” may be compatible with the internal market, if the Commission should find the 

criteria for the exemption to be met. However, the Commission has not been involved in 

the dispute.
112

 

2. Barancasia had to amend the LRE to be able to pursue its EU renewable energy 

obligations.  

82. The Renewables Directive of 2009 obliges all EU Member States to ensure that it reaches 

the goal of 20 % of the  total energy consumption from renewable energy by 2020.
113

 

Since it is a Directive, it enables EU Member States to fulfill their obligations in any 

manner of their choosing
114

. However, it does require Member States to commit to 

pursuing those goals in a loyal way, for instance by adopting a national renewable energy 
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action plan
115

. One of the pillars of the EU is the loyal compliance of the Member States 

to political objectives of the Union, as expressed in TEU Article 4(3). Barancasia’s 

actions are justified because Barancasia could not meet the EUs renewable energy targets 

if its domestic economy is in economic ruin and its public is in an uproar. Barancasia had 

to amend the LRE in order for Barancasia to be able to invest in more sustainable policies 

of renewable energy investment. Amending the LRE is the most loyal way for Barancasia 

to adhere to the goals set forth in the Renewables Directive. 

IV. The Respondent cannot be ordered to rescind the amended LRE Article 4 or to 

continue to pay the pre-2013 feed-in tariff to Claimant 

83. Should the Tribunal find that Barancasia’s actions still cannot be exempted; Claimant’s 

pleadings for specific performance can under no circumstances be accepted. The Tribunal 

does not have the power to order specific performance in this case, and such an award 

would be in violation of Barancasian public policy as well as its EU obligations and 

international law.  

A. The Tribunal’s powers are negatively defined, and the parties have not agreed to 

specific performance awards 

84. The tribunal’s competence is negatively defined, meaning that its jurisdictional authority 

depends on the powers the parties grant to the tribunal.
116

 Arbitration is a consent-based 

form of adjudication, and thus the tribunal only has rights that were given to it by the 

parties.
117

 It follows that the Tribunal can only award specific performance if the 

Respondent has specifically agreed to this,
118

 as pecuniary damages are the default 

option.
119

 

85. BIT Article 4(1) does not give the investors a right to any specific remedy – its scope is 

limited to giving investors the right to receive the same treatment as other investors, 
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foreign or domestic, in case of any of the enumerated scenarios, in line with similar BIT 

provisions such as the Angola-UK BIT’s article on compensation for losses.
120

 The 

referral to “restitution” in BIT Article 4(1) is not a reference to any remedy, but to the 

proper treatment that both Contracting Parties are obligated to offer. BIT Article 4 (2), 

however, states that the available remedy is compensation: when an investor of one 

Contracting Party suffers losses in the territory of the other Contracting Party, resulting 

from, inter alia, the state of necessity of the latter Contracting Party, the investor “shall be 

accorded restitution or just and adequate compensation for the losses”, paid in a “freely 

convertible currency.” This article is to be understood as limiting the restitution and the 

compensation to pecuniary means. These are the only two means of compensation that the 

BIT mentions, contrary to other similar BIT provisions that do not enumerate all the 

available means of compensation by also including “other settlements”
121

. Thus, the BIT 

does not allow for investors of one of the Contracting Parties to claim specific 

performance. 

B. Restitution and specific performance are not available under the ARSIWA Article 

35 

86. If the Tribunal finds that, based on the BIT, restitution and specific performance are still 

available remedies, Respondent claims that they are not available based on international 

customary law expressed through the ARSIWA Article 35. According to this article, for a 

restitution claim to be admissible, the restitution must be (i) possible and (ii) not impose a 

disproportionate burden compared to the benefit of restitution rather than 

compensation.
122

  

87. In the case at hand restitution is not legally possible. As the PCIJ in Chorzów Factory  put 

it, the reparation “must, as far as possible, wipe out all the consequences of the illegal 

act.”
123

 In this case, it is not possible. ARSIWA Article 35 refers to material or legal 
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impossibility.
124

 When a state has “in the exercise of its sovereign powers, put an end to a 

contract or a license, or any other foreign investor’s entitlement, specific performance 

must be deemed legally impossible,”
125

 because it would lead to “an intolerable 

interference in the internal sovereignty of States.”
126

 In Texaco, the Respondent was not 

present and could therefore not object to the specific performance claims.
127

 In this case, 

the Respondent is clearly objecting. The Claimant’s rights are limited to compensation of 

damages if a restitution-based solution is not available
128

. Furthermore, restitution was 

deemed in Nykomb to “primarily be seen as an appropriate remedy in a situation where 

the Contracting State has instituted actions directly against the investor.”
129

 In the case at 

hand, the amendment applied to all investors who applied for a license, not specifically 

the Claimant. For these reasons, restitution is not possible.    

88. Should the Tribunal find that restitution would still be possible, the second criterion is not 

met. The need for a proportionate balance is an “overriding principle”
130

 in investor-state 

relations. Firstly, there is no added benefit of restitution rather than compensation since 

the Claimant’s damages are wholly monetary and can be compensated for with money. 

Secondly, a claim for restitution would be a large burden for Barancasia. Not only would 

it be extremely burdensome for the Respondent to repeal the LRE amendment, a specific 

performance solution would be in violation of the EU internal market rules, especially in 

terms of non-discrimination.
131

 Therefore, it could lead to all sorts of other claims against 

the Respondent, from any of the over 6000 other investors with bigger claims than the 

Claimant.
132

 Accordingly, restitution and specific performance are not available under the 

ARSIWA Article 35.  

C. A specific performance award would require a revocation of the domestic law, 

which the Tribunal does not have the power to do  
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89. A specific performance award would disregard Barancasia’s state police powers and 

would manifestly exceed the Tribunal’s powers.
133

 This is an expression of the fact that 

the Tribunal’s limited powers are a general principle of international law, because their 

existence is derived from the principle of state sovereignty – the sovereign state agrees to 

a Treaty such as the BIT, which grants a Tribunal limited powers.
134

 That a Tribunal does 

not have the power to award specific performance, save for the situations where the 

parties agree to it, is generally recognized in case-law. For instance, in Goetz, Burundi 

was given a choice by the Tribunal to satisfy with the award either through compensation 

or restitution.
135

  

90. The Tribunal cannot order the Respondent to continue to pay the pre-2013 FIT to the 

Claimant, as this would constitute a meddling with domestic law that would be a violation 

of the state’s public policy.
136

 An award that orders Barancasia to change its domestic 

laws would clearly entail a non-pecuniary specific performance obligation.  

91. Moreover, a specific performance award would gravely affect Barancasia’s domestic 

economy, because it would be required to spend 15 % of its state revenues on the FIT.
137

 

This would be tantamount to economic ruin for Barancasia. The Tribunal’s powers cannot 

be interpreted as entailing the right of the Tribunal to order a non-pecuniary specific 

performance award that would have such substantively negative effects.  

D. A specific performance award would be contrary to Barancasian public policy 

under the New York Convention 

92. A specific performance award would disregard internal law-making procedures and 

would contradict Barancasian public policy. Since the parties did not grant the Tribunal 

the power to award specific performance, such an award would be a manifest excess of 

powers of the Tribunal, and be contrary to public policy under the Convention on the 

Recognition and Enforcement of Foreign Arbitral Awards ("New York Convention").  
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93. Public policy is valid grounds to refuse the recognition or enforcement of an award under 

the New York Convention Article V. In accordance with the New York Convention 

Article V(2)(b), the court of enforcement may refuse recognition or enforcement if it is 

contrary to public policy.  

94. An award rescinding Barancasia’s domestic laws would then in effect be non-enforceable 

because of the principle of sovereignty. According to BIT Article 8(6), any arbitral award 

shall be “enforceable in accordance with the domestic legislation.” Any award issued 

needs to be in accordance with the BIT, because the BIT is the primary source of law 

governing the dispute. The Tribunal is furthermore under a duty to do their best to issue 

an enforceable award as per LCIA Rules Article 32.2. 

E. Ordering specific performance to this particular Claimant would be 

discriminatory and thus inconsistent with the MFN provisions in the BIT 

95. As pointed out, the general restoration of the pre-amendment FIT is not possible. If the 

Respondent were to pay the pre-2013 FIT to the Claimant, but not rescind the LRE 

amendment, this could open up for law-suits from investors as to whether this could 

constitute a breach of the MFN provisions in the BIT,
138

 as it would oblige the 

Respondent to offer the Claimant better treatment than other investors, domestic or 

foreign.
139

  

96. It follows that the Tribunal has to limit any award it would find grounds to issue, to 

compensation for any damages it finds, because it does not have the power to award 

specific performance for the reasons stated above.  

V. Claimant’s basis for claiming and quantifying compensation is inappropriate 
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97. The BIT only regulates compensation in the case of lawful expropriation. Therefore, the 

basis for quantifying compensation should be determined in accordance with customary 

international law.
140

 

98. According to customary international law, full compensation for the Claimant entails that 

they should be put in an economic situation equivalent to that which it would have been in 

had no change in the regulatory regime ever occurred.
141

 In order to do this, it is necessary 

to establish a causation between the allegedly wrongful act and the damage suffered
142

 

that is not too remote,
143

 and to establish with a reasonable degree of certainty the 

damage.
144

 However, in this case, it is speculative at best to consider what would have 

happened to the Claimant’s investment had the LRE never been amended and therefore no 

damage can be ascertained.  

99. Should the Tribunal still find that the Claimant has a valid basis for claiming 

compensation, the Respondent supports the reasoning of expert Juanita Priemo. 

Claimant’s expert, Prof. Kovic’s report should be read in light of his background in 

economics. He is only experienced in macroeconomics as opposed to Ms. Priemo who has 

30 years of practical experience in quantum evaluation, corporate finance and 

macroeconomics. . Prof. Kovic has no relevant real-world experience with electric energy 

companies and their financial statements. A relevant expert background in this case would 

be a more balanced one, with experience both academically and from real-life, such as the 

background of Respondent’s expert Ms. Priemo who is both an auditor, consultant and 

expert in damages analysis and valuation. 

100. Claimant’s expert is claiming compensation based on three different alleged harms by the 

Respondent:  
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A. That Alfa was denied the €0.44/kWh FIT rate does not form a basis for claiming 

compensation, and, alternatively, the compensation is quantified in an 

inappropriate way 

101.  In regards to Alfa being denied the FIT, this does not form a basis for claiming 

compensation. Alfa was constructed prior to the LRE and without knowledge of it.
145

 The 

Claimant has not provided any evidence that Alfa was planning on expanding its capacity. 

The purpose of the LRE was to ensure sustainable development and further the 

development of renewable energy sources.
146

 This could happen both through the 

development of the capacity at an existing power plant, or through the installation of a 

new facility.
147

 Alfa falls into neither of these categories, as there is no evidence of the 

capacity of the existing plant being expanded.  

102.  If the Tribunal should find that there is a basis for compensation, the quantification is 

inappropriate. This is a claim of lost profits, which can be defined as the difference 

between the profit Claimant would have earned if it had been granted the €0,44/kWh FIT 

rate, and the actual profit. When computing this, Claimant’s expert, Prof. Kovic, states 

that he has largely based his report on Claimant’s own dataset of projections.
148

 This is 

inappropriate because the Claimant itself has not in the past been able to accurately 

forecast the performance of its PV solar projects, as illustrated by the discrepancy 

between the projected and actual performance of the Alfa project and of the projected and 

actual construction costs.
149

 As Ms. Priemo points out, Claimant or Claimant’s expert do 

not offer any explanations for why the projections will be more accurate now than they 

were before and why the documented problems of the Alfa project will go away by 

themselves.
150

 Claimant is an inexperienced company when it comes to PV solar projects, 
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with Alfa being its first project of this sort, and thus Claimant does not have sufficient 

experience or track record upon which to base its projections.
151

 

B. That the Beta project was allowed the pre-amendment FIT only for two years does 

not form a basis for compensation and, alternatively, the compensation is 

quantified in an inappropriate way 

103. In regards to the Beta project only being allowed the FIT for two years, the third criterion 

for responsibility set forth in Nykomb
152

 is not met in this case. The third criterion is that 

the non-payment of the FIT must have caused loss or damage to the Claimant’s 

investment. The Respondent argues that there is no causal proven damage suffered by the 

Claimant that is attributable to the state. There is a requirement for causality between the 

breach of the BIT and the loss.
153

 Assuming that the Respondent had not amended the 

LRE, in light of the factors that led to the drop in production costs and the subsequent 

enormous influx of new applicants,
154

 it cannot be proven that this loss would not have 

occurred had the Respondent not amended the LRE. To the contrary, had the Respondent 

not amended the LRE, it is likely that the supply of electricity would have far exceeded 

demand, given the more than 6000 licenses that were issued before 3 January 2013.
155

 

Quite possibly, the Claimant would not have managed to feed into the grid its expected 

amount of energy because of the surplus supply. It is therefore possible that the Claimant 

would have been worse off than it is now had the amendment not taken place. In the 

current scenario, at least the Claimant is getting its fair share of the FIT because it is being 

spread to all the producers instead of randomly awarding some investors the pre-

amendment FIT and others no FIT at all.  

104. It is not possible to know which outcomes are more likely had the LRE not been 

amended, and since damages must be shown with a reasonable degree of certainty,
156

 the 
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third criterion is not met. The Claimant has failed to prove with a reasonable degree of 

certainty that its losses are attributable to the LRE amendment.  

105. Even if the Tribunal finds that the Beta project will be awarded compensation for the 

years it did not enjoy the €0,44/kWh FIT rate, the quantified compensation suggested by 

Claimant’s expert is incorrect. Prof. Kovic has used only the discounted cash flows 

method (“DCF”) for the valuation of the investment, and then discounted the Claimant’s 

cash flows to the weighted average cost of capital (“WACC”).  

106. First, in line with Ms. Priemo’s statement, when using the DCF method, the correct 

method in the case at hand is to discount the cash flows to equity at the Claimant’s cost of 

equity, not at the WACC. This is because the WACC includes the weighted cost of capital 

for both debt and equity. Typically, debt holders are compensated based on the terms of 

their governing indenture or offering statements, thus equity holders, who bear the full 

loss due to their unsecured investment are the appropriate party to delineate a discount 

rate. Any loss in the net present value of the project that is attributable to debt that the 

Claimant holds, should not be compensated for by the Respondent as there is no causality 

between the Claimant’s cost of debt, and the alleged breach of the BIT beyond what can 

only be construed as the risk that is always associated with any investment. Therefore, 

only the cost of equity should be included. Should the Tribunal find that there is basis for 

compensation for lost profits for the Beta project, a discount rate of 12 % should therefore 

be used. This gives damages of €104,402 instead of the Claimant’s suggested €123,261.  

107. Second, the DCF method is only one of numerous valuation methods commonly used. 

There is no reason why the DCF method should be the only one applied in this case. Due 

to the vast array of assumptions that go into a valuation model, professionals typically 

employ multiple models that include peer comparisons, precedent transactions, earnings 

multipliers, and leveraged buyout analyses to name a few.
157

 Employing multiple models 

ensures the most accurate valuation available, especially when there is a lot of insecurity 

connected to the computation of future losses. Computing only one valuation model in 

order to calculate the compensation is not in line with current professional practices.  
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C. That the Claimant invested in land that became less valuable when the LRE was 

amended is not a basis for compensation, and alternatively, the quantification for the 

compensation is inappropriate 

108. The Claimant is asking for €690,056 for the cost of land and equipment, or alternatively, 

if the Claimant continues with its projects, €1,427,500 for lost profits resulting from the 

change in the FIT under the LRE.
158

  

109. Concerning the first option, it is based on the assumption that the land and equipment is 

now worthless. However, this is not true – the land still has a value that is 10% higher 

than when the Claimant bought it.
159

 The fact that the value of the land is lower than 

during the “solar bubble”
160

 is irrelevant. The Claimant does not have a right to sell its 

land and equipment at peak value. The standard is a computation of what the Claimant 

has lost;
161

 and the Claimant has not lost any value. The Respondent should not be held 

responsible for any loss in market value as long as the Claimant does not lose value 

because of the Respondent’s alleged breach. The land can be used for projects other than 

PV solar power production.
162

 The Respondent cannot be held responsible for what the 

Claimant’s expert defines as “unattractive economics,”
163

 which might have panoply of 

different causes. There is no loss to compensate. 

110. This perspective is in line with the commonly-sought
164

 valuation calculation of  “sunk 

investment”, which determines what compensation would cover the Claimant's actual 

investments to the degree that the Claimant is placed in an economic situation equal to 

that it would have been in had it never invested in the first place.
165

  

111. Should the Tribunal not agree that there is no loss to compensate, the Respondent pleads 

that the Claimant must bear the risk for the drop in market value of real estate it 

purchases. The BIT does not give investors a right to profitable investments, the BIT is 
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only supposed to offer equality of opportunity. Investing does entail risk, and the ebb and 

flow of the real estate market is exactly this type of risk.  

112. Concerning the second alternative, it is based on the assumption that all of the PV solar 

projects undertaken on this land would be completed with no construction problems, 

delays, budget overruns, or operational problems such as those Alfa experienced. 

Considering the abundance of problems Alfa experienced, and the lack of experience and 

a reliable track record that the Claimant has in the PV solar sector, it is overly optimistic 

and unreasonable to base the quantification on the unlikely assumption that none of these 

problems will be present in its subsequent projects. The amount suggested by Prof. Kovic 

is based on the assumption that the project is built on schedule, and operates through the 

year 2023 at a steady capacity of 21%.
166

 It is therefore highly unlikely that the Claimant 

would have reached the number suggested by Prof. Kovic but for the alleged breach of the 

BIT.  

113. In the scenario that the Tribunal determines that compensation is due based on Prof. 

Kovic’s arguments of lost profits for the projects currently undertaken, the Claimant has 

here again discounted the cash flows to equity at the WACC when evaluating the 

investments to calculate the damages. As previously stated, this is incorrect and 

insufficient. Therefore, the net present value of the damage, the lost profits, will be 

€1,238,697 instead of the €1,427,500 suggested by Prof. Kovic.  

D. There is no basis for compensation for the future alleged lost profit, and 

alternatively, the quantification is inappropriate 

114. In regards to the Claimant’s potential future projects, these do not form any basis for 

claiming compensation because there is no evidence pointing to these allegedly planned 

projects’ existence
167

. According to the BIT, these potential future projects are not 

“investments” per the definitions in BIT Article 1.
168

 As a result, potential future projects 

are not protected by the BIT and no compensation can be awarded on their basis.  
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115. In addition, a general principle of international law states that the burden of proof for the 

damage suffered lies with the Claimant.
169

 If the Claimant cannot prove such damage, the 

Respondent does not have any obligation to compensate. According to the criteria set 

forth in Micula, the Claimant has the burden of proof to establish that the projects 

constituted a profit-making activity or would have done so but for the alleged breach of 

the BIT.
170

 In the case at hand, the Claimant has asserted that these projects were indeed 

planned for the future, but said plans were uncertain and nothing was decided.  The only 

evidence the Claimant has provided as to the existence of these future projects, is a 

witness statement from a local manager stating that the future projects followed the 

corporate strategy of a “long-term goal that the company had always aspired to 

achieve.”
171

 The fact that the company had always aspired to achieve this goal implies 

that said aspirations existed before the FIT, and will presumably continue to exist after it. 

This is insufficient grounds for ascertaining that the projects would have been initiated but 

for the alleged breach.  

116. Furthermore, if the Tribunal should find that the Claimant has sufficiently proven its plans 

to expand its operations with these future projects, the subsequent basis for compensating 

the future loss is still “contingent and indeterminate damage which, in accordance with 

the jurisprudence of arbitral tribunals, cannot be taken into account”.
172

 Prof. Kovic has 

computed damages of €765,835, but there is no reliable and accurate basis on which to 

compute damages. No specific projections for land or other asset acquisitions for the 

Claimant’s alleged potential developments are documented. These future developments 

can thus not form part of the basis for quantifying compensation as their existence 

depends on mere speculation. Any opinion on the computation of damages must be 

supported by sufficient and relevant evidence.
173
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117. The Respondent should therefore not have any obligation to compensate for the alleged 

loss of profits from the 12 future projects, because it is “speculative or uncertain 

damage”
174

 for which no reparation can be awarded.  

E. Paying compensation is equivalent to paying the actual FIT 

118. The Respondent argues that any compensation award the Tribunal might issue would be 

illegal state aid that Barancasia could not pay, pursuant to its duty not to engage in trade-

distorting subsidies under EU law.  

119. Such compensation in lieu of the FIT “must be regarded as equivalent to a payment of the 

relevant aid itself. Such a payment in this case would amount to a payment of new state 

aid and could not be made without the European Commission being informed.”
175
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PRAYER FOR RELIEF 

The Respondent respectfully asks the Tribunal to issue an Award: 

1. Find that it has no jurisdiction and/or that the claims asserted by the Claimant are not 

admissible. 

2. In the event that the Tribunal does not grant Barancasia’s first prayer for relief, find that 

Barancasia has not violated the protections of the BIT. 

3. In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

deny Claimant’s request for specific performance. 

4. In the event that the Tribunal does not grant Barancasia’s first or second prayer for relief, 

find that Claimant’s calculations for damages are ill-supported and based on false and 

incorrect legal and factual assumptions. 

5. Find that Barancasia is entitled to restitution by Claimant of all costs related to these 

proceedings. 


