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STATEMENT OF FACTS 

 

1.  Peter Explosive (CLAIMANT) is a national of the Republic of Euroasia, and an alumni of 

East Dot University in Oceania (RESPONDENT or Oceania).1 

2.  CLAIMANT invested in Rocket Bombs, Ltd. (Rocket Bombs), in Valhalla, Oceania in 

February 1998. CLAIMANT owns 100% of the shares in Rocket Bombs, which manufactures 

arms.2 

3.      CLAIMANT is protected under the Agreement between the Republic of Oceania and the 

Republic of Euroasia for the Promotion and Reciprocal Protection of Investments (Basic BIT or 

Euroasia BIT), concluded between Oceania and Euroasia (Contracting Parties) on 1 January 

1995.3  

4. The Oceanian Environmental Act of 1996 (the Act) requires companies to purchase 

highly expensive specialized equipment and upgrade production facilities.4 Rocket Bombs lost 

its license due to the Act. In November 1997, suspension of Rocket Bombs’ production left the 

people in Valhalla, Oceania redundant and destitute.5  

5.        The President of the National Environmental Authority of Oceania (PNEA) issued Rocket 

Bombs an environmental license to resume arms production on 23 July 1998.6 On 1 January 

1999, CLAIMANT concluded a fifteen-year contract with the Minister of National Defense of 

Euroasia—a fellow alumni of East Dot University in Oceania. CLAIMANT devoted great efforts 

into upgrading the production line as the company became financially secure.7 

6.        Only through CLAIMANT concluding a number of contracts with companies in Oceania, 

and other states, were the people of Valhalla—and people throughout Oceania—brought 

economic development and prosperity. The company quickly became one of the region’s largest 

employers that vastly benefitted the Oceanian economy overall.8 

																																																													
1 P.O. 1 p. 30 ¶4. 
2 Facts p. 33-34. 
3 P.O. 1 P. 30 ¶4. 
4 Facts p. 33-34. 
5 Id. 
6 Id. 
7 Id. at 33-35. 
8 Id. 33-34.  
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7.         The fifteen-year contract ended on 1 January 2014. In February 2014, CLAIMANT 

negotiated and concluded a six-year contract with Euroasia.9  

8. Fairyland was originally in Euroasia’s territory. Eastasia annexed Fairyland in 1914,10 but 

most Fairyland residents identified themselves as Euroasians both linguistically and culturally. In 

2013, Fairyland authorities held a referendum to secede from Eastasia and reunite with Euroasia. 

The majority decided in favor of secession. Since Eastasia did not recognize the secession, 

Fairyland formally requested Euroasia’s intervention.11  

9.      Although Eastasia and several countries declared the annexation illegal, Eastasia did not 

send any troops to defend its territory; the result was bloodless. Euroasia introduced an 

amendment to its Citizenship Act, permitting Fairyland residents to become Euroasian 

nationals.12  

10.          On 1 May 2014, President of Oceania issued an Executive Order (E.O.), imposing 

sanctions in response to Euroasia’s annexation.13 The E.O. dissolved all contractual relationships 

that Oceanian companies had with CLAIMANT. The investment’s value was effectively 

demolished. CLAIMANT and his investment are blocked by the sanctions.14 

11.          On 23 February 2015, CLAIMANT notified Oceanian authorities including the Oceanian 

Ministry of Foreign Affairs, Oceanian Ministry of Finance, Oceanian Ministry of Defence and 

the Oceanian Ministry of Environmental Protection stipulating CLAIMANT would initiate arbitral 

proceedings if Oceania failed to negotiate.15 To this date, CLAIMANT received neither a response 

nor an acknowledgement of CLAIMANT’s notice.16  

12. On 23 June 2015, RESPONDENT initiated criminal proceedings against CLAIMANT.17 

RESPONDENT granted the PNEA’s legal immunity on bribery charges in exchange for his 

testimony implicating many persons including CLAIMANT.18 

																																																													
9 Id. at 35. 
10 Procedural Order p. 61 para. 9 
11 Facts p. 33-35. 
12 Id. at 34-35. 
13 Id. at 35. 
14 Id. at 35-36. 
15 Request p. 4; 
16 Request p. 4; Answer p. 16.   
17 Facts p. 36. 
18 P.O. p. 56 ¶5.  
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13.        On September 11, 2015, CLAIMANT submitted a request for arbitration to International 

Chamber of Commerce (ICC).19 

 

SUMMARY OF ARGUMENT 

 

1.      Jurisdiction. This ICC Tribunal has jurisdiction over this claim under the Euroasia BIT. 

This Tribunal has the competence to adjudicate this claim, despite RESPONDENT’s allegations and 

dilatory tactics. This Tribunal has jurisdiction because CLAIMANT is a qualified investor with a 

qualified investment and the pre-arbitral steps are not mandatory. Despite RESPONDENT’s actions 

to deny CLAIMANT an opportunity to resolve this dispute, this Tribunal’s competence allows it to 

see beyond mere punitive tactics of a respondent state bringing international turbulence to bear 

upon an investor that fully complied with the Basic BIT. (PART ONE) 

2.      Merits. RESPONDENT’s imposition of sanctions has unlawfully and unequivocally 

expropriated CLAIMANT’s investment. It was neither for a public purpose nor in accordance with 

due process of law, and to date, RESPONDENT failed to compensate CLAIMANT for the 

expropriation. In addition, CLAIMANT’s actions were clean and RESPONDENT’s allegations of 

illegality should be estopped. Furthermore, CLAIMANT’s actions were blameless and 

RESPONDENT’s assertion that CLAIMANT caused the injury suffered by his investment is too 

remote to establish a causal-link. CLAIMANT should thus be compensated for his loss. (PART 

TWO) 

 

 

 

 

 

 

 

																																																													
19 Request p. 3. 
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ARGUMENTS 

PART ONE: JURISDICTION 

I. THIS TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

 

3. RESPONDENT’s stated intention to “wipe out the consequences of the [. . .] 

annexation”20 directly affects CLAIMANT’s right to effective redress for the 

expropriation. RESPONDENT denies nationality, was uncooperative with amicable settlement, and 

in its retaliatory allegations of clean hands. All RESPONDENT’s actions stem from its stated goal 

to “wipe out” the effects of the annexation. These dilatory and retributive actions 

by RESPONDENT state indicate its bad faith actions towards CLAIMANT.  

4.   Braluft, Silverige adopted the UNCITRAL Model Law on International Commercial 

Arbitration. Thus, both Claimant and Respondent “shall be treated with equality and each party 

shall be given a full opportunity of presenting its case” unencumbered by one party’s dilatory, 

retaliatory, or bad faith tactics.21  

5. Claimants submits that this Tribunal should exercise jurisdiction because; (A) this 

Tribunal has jurisdiction ratione personae; (B) Clean hands is not applicable for this Tribunal to 

determine its jurisdiction on this claim as there is no concrete indication CLAIMANT acted with 

unclean hands; (C) the pre-arbitral steps are not mandatory. 

 

 

A. THE RATIONE PERSONAE JURISDICTION 
6. CLAIMANT submits it is a national of Euroasia, as it acquired Euroasian nationality on 23 

March 2014.22 RESPONDENT’s illegal expropriation, amounting to a breach of the BIT, arose 

from the E.O. of 1 May 2014.23 To further international cooperation and protect individual rights 

on the international plane, this Tribunal should find a limited application of Euroasia BIT to the 

annexed territory of Fairyland. Thus, the requirements of ratione temporis and ratione personae 

are present in this claim. Specifically, (A) CLAIMANT is a national of Euroasia and is protected 

under the Euroasia BIT, and (B) the Euroasia BIT extends to Fairyland.  

																																																													
20 Answer p. 16. 
21 UNCITRAL Model Law Article 18. Equal treatment of parties 
22 Pro. Order No. 2 ¶4 pg. 56.  
23 Exh. C2 p. 52.  
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1. CLAIMANT is a national of Euroasia and is protected under the Euroasia BIT 

 

7. Article 1(2)(a) Euroasia BIT defines a natural person as an investor whose nationality is 

of either Euroasia or Oceania, in accordance with either Contracting Parties’ laws. 24   

8. Nationality falls within a state’s domestic jurisdiction.25 Scholars affirm that recognition 

of an individual’s nationality is derived from the sovereign authority of a state and defined in its 

own domestic law.26 Article 1(2)(a) provides a clear definition of an investor and any ambiguity 

in this Tribunal’s interpretation begins with the Vienna Convention on the Law of Treaties 

(VCLT).  

9. The Contracting Parties are parties to the VCLT. Tokyo Resolution Article 1 makes the 

VCLT mandatory for interpreting and applying international investment treaties.27 VCLT Article 

31 requires treaty interpretation to be “good faith” and accord “ordinary meaning” to the terms 

within the treaty’s context and in light of its object and purpose.28  

10. Here, there is a single nationality at issue. Therefore, this Tribunal should apply the 

Micula test, as it similarly faced a single nationality issue. In Micula, the tribunal found the only 

test to apply was the definition of the applicable BIT. In Micula, the law of the state in question 

was decisive because of the qualification was clearly defined in the applicable BIT.29 Similarly, 

this Tribunal need only apply the Euroasia BIT to determine whether CLAIMANT is an investor.  

11. Further, the Convention on Certain Questions Relating to the Conflict of Nationality Law 

Articles 1-2 require other states to recognize that “[i]t is for each State to determine under its 

own law who are its nationals”30 and “[a]ny question as to whether a person possesses the 

nationality of a particular State shall be determined in accordance with the law of the State”.31 

Thus, nationality is a matter of State’s domestic legislation—wholly consistent with international 

law. Accordingly, nationality is properly determined Euroasia laws because (1) Euroasia’s 

Citizenship Act allows all Fairyland residents to apply for Euroasian nationality, (2) Euroasia 

																																																													
24 Euroasia BIT art. 1(2), 41.  
25 Convention on Certain Questions Relating to the Conflict of Nationality Law, vol. 179, 89, 13 Apr. 1930. 
26 N. Stephan Kinsella, 270. 
27 Institut de Droit International, The Tokyo Resolution of the Institut de Droit International on Investment Treaty 
Arbitration, ICSID Review Art. 1 (2014). 
28 VCLT Art. 31.  
29 Micula Decision on jurisdiction ¶98-106 
30 League of Nations, Treaty Series, Volume 179 p. 89. Art. 1 (1937).  
31 Id. 
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recognizes CLAIMANT as a national, and (3) interpreting Article 1(2) in its ordinary meaning.  

12. RESPONDENT may argue that CLAIMANT did not properly renounce its Eastasian 

nationality because CLAIMANT submitted its renunciation directly to the Eastasian President.32 

However, CLAIMANT can easily correct this formality without prejudice to these proceedings by 

submitting its renunciation on the proper form. Further, Eastasian renunciation requires the 

President of Eastasia to acknowledge the renunciation. It is not known whether the President is 

obligated to acknowledge the renunciation. Therefore, it is not hard to imagine this Tribunal will 

find this additional step breeds uncertainty—outside the object and purpose of BITs and 

international investment law generally.  

13. Contrary to what RESPONDENT may allege, jurisdiction ratione temporis is also present. 

Although CLAIMANT’S investment began in February 1998, this dispute did not arise until 1 May 

2014.33 Euroasia conferred nationality to CLAIMANT on 23 March 2014.34 The BIT does not 

include further conditions on a claim’s timing. The accepted principle of international 

adjudication is that jurisdiction is determined by the date judicial proceedings are initiated.35 

Thus, this Tribunal should find the dispute arose 1 May 2014 when CLAIMANT was already a 

Euroasian national and this Tribunal has jurisdiction ratione personae over this claim.  

 

 2. The Euroasia BIT’s investor rights extend to Fairyland 

 

14. This Tribunal should evaluate whether the Euroasia BIT extends to the inhabitants of 

Fairyland and to reaffirm this BIT applies. No international legal standard exists for extending 

the treaties to annexed territories; thus, CLAIMANT asks this Tribunal to apply a flexible approach 

for limited succession of the BIT. The individual rights of Fairylanders will be extinguished on 

the international plane without the opportunity to benefit from rights conferred the BIT. Indeed, 

Fairylanders will be deprived the advantages of international cooperation and will be left in a 

legal vacuum. In furtherance of the object and purpose of the Euroasia BIT and to promote 

consistency for investors in host-states limited treaty succession is necessary in the present 

dispute.  

																																																													
32 P.O. No. 3 ¶2.  
33 Facts p. 35. 
34 P.O. No. 3 ¶2. 
35 Schreuer, 266; Costelloe, 353. 
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15. Annexation describes the domestic legal act of a state exercising de facto sovereignty 

over a territory.36 A state’s annexation over a territory does not automatically confer de jure title 

to another state’s legal rights over that annexed territory.37 On the contrary, all states have an 

obligation not to recognize a state’s illegal acquisition of a territory through annexation.38  

16. Eastasia did not lose its de jure sovereignty to Fairyland merely because Euroasia is the 

de facto sovereign. In the present case, ignoring the acts of the de facto sovereign would strip 

Fairyland’s inhabitants of their “rights in an international setting.” This is particularly true in 

private law relationships, and the acts of the de facto sovereign regulating those relationships.39  

17. The ICJ identified the benefit of applying a flexible approach to treaty rights to an 

annexed territory in Cyprus v. Turkey. It recognized a BIT’s effectiveness for the limited purpose 

of “protecting the rights of the territory’s inhabitants does not, in the Court’s view” legitimize 

illegal acts in any respect.40 The court in Cyprus followed its previous opinion in Namibia.41  

18. Extending a BIT over an annexed territory will require a flexible approach and entail 

applying both customary international law and concept of human rights law. This flexible 

approach is possible here because the scope of the Euroasia BIT does not exclude territorial 

limitation over the scope of the treaty.  

19. CLAIMANT is protected under the Euroasia BIT and the investment itself is protected in 

RESPONDENT’s territory. Here, the Euroasia BIT Article 2(3) extends protection to those 

investments made in either contracting party’s territory. Further, Article 11 defines the scope of 

the application of the BIT in an identical fashion to Article 2(3). VCLT Article 31 foists no 

territorial limitation on protected investors under this BIT, including CLAIMANT. Further, this 

Tribunal should determine applying “moving treaty frontiers” rule will fulfill the object and 

purpose of the BIT in accordance with modern scholarship regarding similar circumstances.  

20. Sanum identified “moving treaty frontiers” as customary international law.42 This rule is 

embodied in Article 29 VCLT, “[u]nless a different intention appears from the treaty or is 

																																																													
36 Costelloe, 354. 
37 Id. 
38 ILC on the Responsibility of States for Internationally Wrongful Acts, ILC Articles on State Responsibility 41(2) 
(“No State shall recognize as lawful a situation created by a serious breach’ of an obligation arising under a 
peremptory norm of general international law”). 
39 Cyprus v Turkey ECHR 2001-IV 1 ¶97; Costelloe, 377.  
40 Id. at ¶92. 
41 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South 
West Africa) notwithstanding Security Council Resolution 276 (1970) [1971] ICJ 16.¶125. 
42 Sanum Investments Ltd v The Government of the Lao People’s Democratic Republic, Award on Jurisdiction, 13 
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otherwise established, a treaty is binding upon each party in respect of its entire territory.”43 

Scholars suggest the application of a state’s treaties is therefore automatically extended to newly 

acquired territory.44 Further, ‘Its entire territory’ must be understood as “its entire territory at 

any given time” encompassing “dependent territories without implying recognition of 

annexation.”45 

21.  Irrespective of the moving frontiers rule, the VCST explicitly notes “the peremptory 

norms of general international law and, in particular, respect for the fundamental rights of the 

individual and the rights of peoples and minorities, are binding on all parties to the 

succession.”46 Therefore, individual rights are fundamental and binding on all parties when 

customary international law applies. If CLAIMANT is deprived of its rights on the international 

plane it will exist in a legal vacuum without BIT protection, his individual rights will be 

fundamentally violated. 

22. Yet, automatic succession is fundamentally inapplicable when the succession “would be 

incompatible with the object and the purpose of the treaty” or if adopting automatic succession 

would “radically change the conditions of [a BIT’s] operation.”47 This Tribunal should find 

applying the Euroasia BIT to CLAIMANT through automatic succession is compatible with the 

object and purpose of this BIT, and the conditions of Euroasia’s operation would not radically 

change as a result of extending this BIT. 

23. The BIT’s object and purpose is to grant rights to individual investors who come under 

this BIT’s protection. Investors are the individual beneficiaries of a given BIT, and may invoke 

rights upon breach of an obligation attributable to a host-state.48 Additionally, BITs govern 

individual protections and are not intended to protect host-states as they are sovereign and have 

fundamental powers by virtue of their existence.49 Therefore, CLAIMANT submits it is the type of 

individual investor that the Euroasia BIT is intended to protect. 

																																																													
December 2013, UNCITRAL, PCA Case No 2013-13. 
43 VCLT Art. 29.  
44 Odendahl at 499, ¶28; 
45 Kerstin Odendahl, Art. 29, in Vienna Convention on the Law of Treaties: A Commentary 489, 490 (Oliver Dörr & 
Kirsten Schmalenbach eds, Springer 2011), ¶3.  
46 Costelloe, 347. 
47 Id. at 351.  
48 Reznik, 22. 
49 Id. 
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24. RESPONDENT will argue the illegal annexation entitles RESPONDENT not to recognize the 

rights of the inhabitants under the Euroasia BIT. However, this interpretation would leave 

individuals left in a legal vacuum within which their fundamental rights are essentially 

void. Therefore, CLAIMANT submits RESPONDENT’s interpretation for non-recognition should not 

be applied, or the consequences—leaving CLAIMANT in a legal vacuum—would offend 

established principles of international law.  

25. The principles of individual investor protection under BITs are based upon the right to 

diplomatic protection.50 The right to diplomatic protection transforms into rights delegated to the 

investor itself if it makes claims against its host state for breaching the BIT.51 BITs are unique in 

that they create neutral methods of settling disputes and where host-states cannot set aside claims 

for questions of sovereign immunity.52  

26. It is not hard to imagine RESPONDENT’s stated attempt to “wipe out” the effects of the 

illegal annexation will contribute to impartial treatment under RESPONDENT’S domestic courts. 

Therefore, CLAIMANT requires a neutral forum in which it can have its claim heard. 

27. Recognizing BIT application in a limited way does not legitimize the illegal acts of 

Euroasia.53 Despite RESPONDENT’s obligation of non-recognition on annexed territory, it risks 

prejudicing individual rights by depriving individuals of the rights derived from international 

cooperation.54 Consequently, this Tribunal should find the Euroasia BIT extends narrowly and 

affords protection to CLAIMANT because he is a national of Euroasia. 

 

B. Clean hands is not applicable for this Tribunal to determine its jurisdiction 

on this claim as there is no concrete indication CLAIMANT acted with unclean 

hands 

 

28. CLAIMANT’s investment was established when the PNEA granted Rocket Bombs an 

environmental license on 23 July 1998 pursuant to the Euroasia BIT Art. 1(1)(e).55 The 

																																																													
50 Id. (citing Paparinskis, Martins, Investment Treaty Arbitration and the (New) Law of State Responsibility, (2013), 
pg 625). 
51 Id. 
52 Reznik, 22. 
53 Costelloe, 377. 
54 Id. at 376. 
55 Facts p.33-35. 
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applicable BIT’s definition of “investment” qualifies this investment. Therefore, this Tribunal 

should find CLAIMANT’s qualified investment is protected under the Euroasia BIT under Article 

1(1)(e).   

29. Here, there is no concrete indication that CLAIMANT’s conduct is unclean. On the 

contrary, CLAIMANT has a reasonable explanation for his actions. This Tribunal should find 

RESPONDENT cannot invoke clean hands to determine jurisdiction rationae materiae. This 

Tribunal should find (1) applying Eastasia BIT Article 1(1) through an MFN clause is erroneous, 

because this Tribunal may determine illegality allegations are on this claim’s substantive merits 

rather than jurisdiction as (2) RESPONDENT State was involved, and (3) RESPONDENT’s actions 

show it acquiesced to all CLAIMANT’s actions and, therefore, this Tribunal should decide this 

issue on the merits. 

 

1. MFN cannot import definitions 

 

30. An investment’s definition is determined by the applicable BIT. Establishing and 

developing an investment “presupposes an obligation for the investor to comply with the host 

State’s laws and regulations.”56 In this present dispute CLAIMANT’S investment is not 

automatically designated unclean simply because RESPONDENT alleges so. The correct BIT to 

apply for this claim is the Basic BIT because this claim was brought under it; further, this 

Tribunal’s P.O. 1 directs us to apply the Euroasia BIT to determine whether it has jurisdiction.57 

Here, CLAIMANT’s investment fulfills the definition of “investment” set forth in Euroasia BIT 

Art. 1(1):  

 
“The term ‘investment’ comprises every kind of asset directly or indirectly invested 
by an investor of one Contracting Party in the territory of the other Contracting 
Party and shall include, in particular: [. . .] (e) any right conferred by laws or under 
contract and any licenses and permits pursuant to its laws.”58 
 

																																																													
56 Uribe, 3.  
57 P.O. No. 1, p. 29-30, ¶1. 
58 Agreement Between the Republic of Oceania and the Republic of Euroasia for the Promotion and Reciprocal 
Protection of Investments, Euroasia-Oceania, art. 1, Jan. 1, 1995, Exh. C1 39. (emphasis added) 
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31.  Without language defining and investment that includes “in accordance with the law”59 

or “in accordance with the laws and regulations”60 in a BIT, there is no implicit international 

legal effect for a failure to comply with a state’s national laws.61 Because there is no language in 

Euroasia BIT Article 1(1)(e) that discusses the legality of the investment or the requirement to 

conform to a state’s national laws, any perceived failure of CLAIMANT to comply with 

RESPONDENT’s national laws is without legal effect.62  

32. RESPONDENT wrongly argues that it can invoke MFN to bring in an alternative definition 

of “investment” that includes a clean hands doctrine from the Eastasia BIT 1(1).63 Clean hands 

doctrine has been invoked to dismiss jurisdiction in limited circumstances where there is a 

concrete indication a claimant’s conduct regarding its investment is unclean64 and that a claimant 

cannot provide a reasonable explanation for its behavior.65 Clean hands bars jurisdiction when 

illegality is proven.66 However, tribunals address clean hands in the merits where the facts do not 

concretely show an investor’s illegality.67  

33. The tribunal in Metal-Tech determined the MFN clause was concerned with ensuring the 

most favorable treatment, whereas “[a] definition is not a form of treatment; it simply establishes 

the baseline of what is entitled to MFN treatment.”68 The Metal-Tech tribunal observed the MFN 

clause is constrained by the use of the defined terms of “investments” and “investors” in the 

clause itself, thus its application is necessarily limited by the boundaries of these definitions.69 

Because definitions are not tied to treatment regarding MFN application, this Tribunal should 

find a definition is not a form of treatment applicable through an MFN clause.  

 

2. RESPONDENT was involved in the investment 

																																																													
59 Fraport A.G. Frankfurt Airport Services Worldwide v. Republic of Philippines, ICSID Case No. ARB/03/25, 
Award, ¶394 (Aug. 16, 2007). 
60 Agreement Between the Republic of Oceania and the Republic of Eastasia for the Promotion and Reciprocal 
Protection of Investments, Oceania-Eastasia art. 1, Jan. 1, 1992, Exh. R1 45. 
61 Alex Kachaturian & Rahim Moloo, The Compliance with the Law Requirement in International Investment Law, 
34 Fordham Int'l L.J. 1473, 1477 (2011). 
62 Euroasia BIT art. 1, Exh. C1 39.  
63 Answer pp. 15-16.  
64 Uribe, pp. 331-32. 
65 Proving Corruption in Arbitration: Lessons to be Learned from Metal-Tech v. Republic of Uzbekistan 
66 Andrew D. Mitchell, M. Sornarajah & Tania Voon, Good Faith and International Economic Law, Oxford 
University Press, 2015, p. 29-30. 
67 Uribe, pp. 331-32. 
68 Metal-Tech ¶153. 
69 Id. at ¶145. 
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34. “Only when the relevant State was neither involved nor acquiesced” to the alleged 

wrongdoing should an arbitral tribunal declare its lack of jurisdiction.70 Even in cases where 

corruption is more than mere speculation, tribunals find host-state involvement or acquiescence 

to alleged unlawful conduct, there are “per se, sufficient legal grounds to bypass the application 

of the clean hands doctrine in (at least) the jurisdictional phase of the dispute.”71 Further, as the 

tribunal in Gustav F W Hamester GmbH & Co KG determined, “the legality of the investor’s 

conduct during the life of the investment is a merits issue”.72 

35. In the dispute at hand, the RESPONDENT made a serious allegation that CLAIMANT 

engaged in corruption.73 To the contrary, multiple facts indicate CLAIMANT did not breach the 

clean hands doctrine. Conversely, RESPONDENT’s actions include ignoring the corrupt acts of its 

politicians,74 non-conformity to its own environmental law to inspect manufacturing companies 

in Oceania,75 and sanctioning a very specific sector of commerce,76 and should be examined—in 

isolation and in their totality—to find RESPONDENT’s dilatory, discriminatory, punitive tactics as 

unclean. 

36. Tribunals may apply clean hands to either disputing party’s claims in jurisdiction, 

admissibility, and merits phrases of the proceedings.77 The tribunal in Gustav F W Hamester 

GmbH & Co KG determined, “the legality of the investor’s conduct during the life of the 

investment is a merits issue”.78 Thus, this Tribunal should find that any issue of legality raised by 

RESPONDENT should be determined in the merits of this claim rather than evaluating it on 

jurisdiction as the alleged corruption is not regarding the initiation of the investment. 

37. The argument that this Tribunal should not decide clean hands doctrine when determining 

jurisdiction is further supported by the fact that RESPONDENT’s acts and omissions indicate its 

involvement in the entirety of CLAIMANT’s investment.79 In this case, the PNEA, a high-ranking 

																																																													
70 Uribe, pp. 331-32. 
71 Id. 
72 Gustav F W Hamester GmbH & Co KG v. Republic of Ghana, ICSID Case No. ARB/07/24, Award, ¶127 (June 
18, 2010). 
73 Answer p. 15-16. 
74 Facts 35-36; Procedural Order 2 p. 56 ¶5. 
75 Id. 
76 E.O. p. 52. 
77  Douglas, p. 177-86. 
78 Supra, note 72. 
79 Uribe, 331-33; see also Facts 33; P.O. 2 p. 56 ¶5; Procedural Order 3 p. 60. 
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government official, granted the investment its environmental license.80 Additionally, 

RESPONDENT, decided not to investigate CLAIMANT’S investment for environmental conformity, 

and thus, acquiesced to the investment.81 This Tribunal will have to hear this dispute in full to 

make a determination of whether or not the investment is unclean; accordingly, it should hear 

this dispute in the merits. (See PART II: MERITS (IV)).  

38. Where a high ranking government official of a host state acts “under the cloak of 

governmental authority,” it is reasonable to infer that official had an opportunity to assure an 

investor certain conduct was lawful or that “the commission of such act was necessary for the 

purposes of establishing or further developing the investment.”82 It is the PNEA’s cloak of 

governmental authority that envelops the entirety of whatever “shadow” of legality RESPONDENT 

purports.   

39. A license conferred by a host-state to an investor encapsulates its commitment to that 

investor and serves as a specific assurance.83 RESPONDENT will claim a private meeting between 

CLAIMANT and the PNEA is the act that casts a shadow over the legality of the investment.84 

Within a month after the meeting with this high ranking governmental authority, the PNEA 

issued CLAIMANT’s investment an environmental license to resume production.85 The tribunal in 

Fraport noted where the law is not clear, good faith mistakes may occur and such mistakes 

should not be precluded from BIT protection.86 RESPONDENT was directly involved in 

CLAIMANT’s investment. Indeed, the existence of the environmental license confirms the host-

state’s assurance of the investment from the beginning.  

 

3. RESPONDENT acquiesced to the investment 

 

40. The tribunals in Fraport and Desert Line Projects LLC affirmed that “where the host 

state knew of the illegality but still endorsed the investment”,87 and where “it knowingly 

																																																													
80 Facts, 33. 
81 P.O. 3 p. 60. 
82 Supra, note 70.  
83 Schreuer/Kriebaum, pp.273-74. 
84 Answer, 15-16. 
85 Facts p. 33 
86 Fraport, ¶396.  
87 Alex Kachaturian & Rahim Moloo, The Compliance with the Law Requirement in International Investment Law, 
34 Fordham Int'l L.J. 1473, 1498-99 (2011). 
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overlooked [illegal acts] and endorsed an investment which was not in compliance with its law”88 

tribunals should hear the claim on the merits under the internationally recognized principle of 

fairness.89 Further, in World Duty Free the tribunal noted it is “perceived as unfair that an 

investor is deprived from having access to international arbitration in cases of corruption, where 

there is always a representative of the State involved in the unlawful transaction.”90 Thus, this 

Tribunal should find the PNEA’s involvement bars this claim from being determined in 

jurisdiction.  

41.  RESPONDENT’s acquiescence to CLAIMANT’S actions throughout the life of its investment 

solidify an unclean hands analysis should be applied on the merits of this claim. RESPONDENT 

will argue the World Duty Free case, which the tribunal discarded on the basis it did not have 

jurisdiction of the investor’s corrupt activity, is directly analogous to the circumstances of this 

claim as the basis for applying illegality in jurisdiction. The facts in World Duty Free were 

uniquely specific—such that the claimant in that case “proved its own corruption”, making it 

truly anomalous, and not analogous, to the circumstances of this case.91 Here, CLAIMANT neither 

admitted to nor proved RESPONDENT’s allegations against him. Moreover, the PNEA granted the 

environmental license that enabled CLAIMANT to continue operations until such time as 

RESPONDENT, or agents of RESPONDENT, checked the investment’s facilities; yet, no inspection 

occurred throughout the entirety of the nearly twenty-year investment.92  

42. Several tribunals find affirmative statements by a government that condones an investor’s 

actions “may lead a tribunal to conclude that there was no violation of the law in the first 

place.”93 In the present dispute, RESPONDENT’s affirmative actions like issuing the initial license, 

and then neglecting to inspect the investment for compliance with RESPONDENT state’s laws, 

should lead this Tribunal to find there was no illegality whatsoever. This lack of inspection lends 

credence to the inference RESPONDENT acquiesced to CLAIMANT’s activities. Thus, because it is 

																																																													
88 Supra, note 86 ¶346  
89 Id. at ¶28. 
90 Uribe, 12. 
91 Joe Tirado, Matthew Page, & Daniel Mea, Corruption Investigations by Governmental Authorities and Investment 
Arbitration: An Uneasy Relationship, 29 ICSID REVIEW 493, 498 (2014). 
92 P.O. No. 3, p. 59 ¶3. 
93 See, e.g., Alpha Projektholding GmbH v. Ukraine, ICSID Case No. ARB/07/16, Award, ¶302 (Oct. 20, 2010), 
http://icsid.worldbank.org/ICSID/FrontServlet? requestTypc=CasesRH&actionVal=showDoc&docld=)C 
1751_En&caseld=C108 (the tribunal finding that the extension of certain contracts was not illegal given that the 
extensions "had received the explicit approval of the State Tourism Administration." This finding was irrespective 
of the fact that the terms of those same contracts "must be reformed").  
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unclear whether any illegality can be proven, combined with RESPONDENT’s knowledge and 

acquiescence to CLAIMANT’s actions throughout the life of this investment, this Tribunal should 

determine the alleged illegality on the merits. The facts in this present dispute are altogether too 

attenuated to the situation of RESPONDENT’s illegal expropriation for this case to be adjudicated 

in jurisdiction. This Tribunal should find the speculative nature of RESPONDENT’s allegations of 

illegality pursuant to the Eastasia BIT Article 1(1) does not affect admissibility of this claim, and 

any further inquiry should be determined on the merits. Consequently, the investment is 

protected and a full hearing on the merits is necessary to give proper consideration. 

 

C. THE PRE-ARBITRAL STEPS ARE NOT MANDATORY  

 

43. CLAIMANT is not required to pursue the pre-arbitral steps because the steps are 

permissive. Article 9(1)-(3) are not sequential steps that commit disputing parties to resolution.  

However, CLAIMANT met the burden of Article 9(1) which requires an attempt to settle disputes 

amicably for an undefined time period. RESPONDENT overtly denies CLAIMANT’s nationality 

stemming from the current geo-political conflict between Euroasia and Eastasia. Further, 

RESPONDENT’S national laws prevent RESPONDENT’S domestic courts from adjudicating this 

claim and prevents an effective method for resolving this dispute.  

44.  Therefore, in conformity with the VCLT this Tribunal should exercise jurisdiction over 

present dispute to find (A) the pre-arbitral steps are not mandatory, (B) submission of this claim 

to RESPONDENT’S local courts is futile, or (C) the MFN provision confers foreign national 

treatment to CLAIMANT under the Eastasia BIT (Comparator BIT).94 

 

1. The pre-arbitral steps are aspirational and not mandatory  
 

45. CLAIMANT satisfied the requirement to attempt amicable settlement with RESPONDENT. 

Scholars and decisions by tribunal reflect the view that the requirement for amicable settlement 

is aspirational, especially when the requirement does not contain specific methods to measure the 

disputing parties’ attempts to negotiate.  

																																																													
94 Eastasia BIT, p. 46-51. 
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46.  Firstly, Article 9(1) is merely aspirational despite the mandatory language “shall” 

because the requirement for amicable settlements is qualified by “to the extent possible.” 

Applying a nearly identical provision contained in the Argentina–Italy BIT,95 the Abaclat 

tribunal found that the clause simply “[r]efers to the possibility of such amicable settlement 

talks”.96 Although the clause appeared to be mandatory from the inclusion of “shall,” the 

requirement for amicable settlement was negated by the following qualification: “to the extent 

possible.” The Albaclat tribunal’s reasoned the clause did not impose consultation requirements 

upon the parties whatsoever.97  

47.  Similarly, other scholars explain that without clear language requiring amicable 

consultations, tribunals generally conclude such clauses to be non-mandatory.98 Further, 

tribunals are more likely to find such clauses binding where obligations to negotiate include 

“specific time periods before named institutions.”99 Additionally, defined procedures of this type 

alleviate some of the uncertainty towards commitment of resolving a particular dispute. Indeed, 

“[b]y their nature, agreements to negotiate are aspirational, reflecting a shared desire to attempt 

to reach a mutually acceptable result, but not a commitment to any particular result.”100  

48.  In the present BIT, Article 9(1) does not contain any reasonably clear procedures from 

which to meaningfully measure the parties’ attempts to negotiate. Article 9(1) does not provide a 

timetable for which to reach amicable settlement, nor does it include procedures for negotiation. 

Therefore, the clause produces further uncertainty towards resolution for any investor invoking 

Article 9 to enforce the rights granted by the BIT.  

49.  Secondly, scholars suggest the consequence of dismissing claims for noncompliance with 

amicable settlement denies “[p]arties access to adjudicative proceedings and relief on 

potentially meritorious claims”.101 Requirements for amicable settlement “even if enforceable, 

																																																													
95 Agreement between the Argentine Republic and the Republic of Italy on the Promotion and Protection of 
Investments Article 8(1) http://www.italaw.com/sites/default/files/laws/italaw6011%283%29.pdf. 
96 Abaclat and Others v. Argentine Republic, ICSID Case No. ARB/07/5 ¶564. 
http://www.italaw.com/sites/default/files/case-documents/ita0236.pdf. 
97 Id. at ¶564. http://www.italaw.com/sites/default/files/case-documents/ita0236.pdf. 
98 Gary Born & Mary Šćekić, Practising Virtue: Inside International Arbitration, Ch. 14, PRE-ARBITRATION 
PROCEDURAL REQUIREMENTS 227, 234 (2015). 
99 Id. 238 
100 Id. 234; See also, Gary B Born, International Commercial Arbitration (2nd edn, Wolters Kluwer 2014) 272, 
(explaining, that negotiation by its nature is consensual and does not oblige the parties here in dispute to agree to a 
clear resolution). 
101 Born, 235. 



	

32	
	

are very unlikely finally to resolve the parties’ dispute and provide comparable forms of 

relief.”102 Indeed, it is this type of uncertainty Euroasia BIT’s Contracting Parties attempted to 

avoid. The Parties recognized in the Preamble the need for “[e]ffective means of asserting claims 

and enforcing rights.”103  

50. CLAIMANT sent notice of its claim requesting amicable settlement to four separate 

ministries of RESPONDENT’S government.104 At the time the request for arbitration was made, 

RESPONDENT had not contacted CLAIMANT. In fact, RESPONDENT asserts CLAIMANT never 

attempted amicable settlement.105 It is not hard to imagine RESPONDENT is making every attempt 

to block CLAIMANT from seeking redress from RESPONDENT’S expropriation. 

51. CLAIMANT satisfied the requirement to attempt to reach amicable settlement for six 

months contained in Article 8(1) Eastasia BIT.106 The MFN clause Article 3 Euroasia BIT 

introduces differential treatment from the Eastasia BIT (to be discussed in ¶68). Thus, CLAIMANT 

satisfied amicable settlement requirements despite RESPONDENT’s contentions.  

 
i. Compliance with Article 9(2)-(3) is not mandatory for this Tribunal’s jurisdiction 
 

52. CLAIMANT is not required to submit this claim to RESPONDENT’S local courts provided in 

Article 9(2)-(3) contrary to RESPONDENT’S argument. Submitting this dispute to RESPONDENT’S 

local courts is not “theoretically open” to CLAIMANT, and is not required because Article 9(1)-(3) 

is not a clearly defined sequential process. Additionally, Article 9(2)-(3) lacks language that 

legally binds a party before initiating arbitration. Clauses of this type do not bar jurisdiction 

when the local remedies offer no reasonable possibility of effective redress.  

53. Scholars suggest that in general, pre-arbitral steps do not concern jurisdiction or 

procedure, what matters is whether there is a promising opportunity for settlement.107 The 

reasoning behind this position is because a purpose of investor-state arbitration is to “[a]void the 

vagaries of proceedings in the host State’s courts.”108 Nevertheless, CLAIMANT contends the 

																																																													
102 Id. 
103 Exh. C 1, Preamble pg. 40.  
104 P.O. No. 3 ¶4 pg. 60. 
105 Answer pg. 15. 
106 P.O. No. 3 ¶4.  
107 Schruer, 18.  
108 Id. at 19. 
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amicable settlement requirement Article 9(1) was met109 and domestic litigation step is not 

mandatory. Article 9(2)-(3) provides in part: “If the dispute cannot be settled amicably, it may be 

submitted [. . .] Where, after twenty-four months from the date of the notice on the 

commencement of proceedings before the courts…[i]t may be referred to international 

arbitration.”  

54.  This Tribunal’s jurisdiction is not precluded because Article 9(2)-(3) is permissive and 

does not indicate a binding sequence to pursue. In contrast to the applicable BIT, the Philip 

Morris v. Uruguay110 tribunal found pre-arbitral steps mandatory because the provisions were 

clearly indicated “as part of a binding sequence” conditioned by the “word ‘shall’ before each 

step.”111 Similarly, in Winterhsall the tribunal concluded that because the paragraphs specifically 

and clearly related to each other, one event could not happen without the “previously prescribed” 

event having first occurred.112 Thus, the clauses were concluded to be legally binding.  

55. Moreover, interpreting a similar dispute resolution provision to Article 9 in the case at 

hand, the Ambiente tribunal found the claimant was required to submit the dispute to local courts 

before initiating arbitration. Reading the entire article as a whole, the tribunal interpreted the 

provision to intend that “if” the dispute was not settlement amicably, it “may” be submitted to 

local courts for a specified time. Thus, if a claimant pursues a claim after failing to reach 

amicable settlement, it may continue by next submitting the dispute to local courts.113  

56. Under the facts of this case RESPONDENT was not only uncooperative with CLAIMANT’s 

request for amicable settlement, but RESPONDENT denies the attempt was made. Additionally, 

RESPONDENT’S own laws deprives CLAIMANT from a reasonable opportunity of effective redress:  

 

Claims directly brought under international treaties may not be adjudicated by 
the Oceanian national courts neither in accordance with the international law nor 
in accordance with the Oceanian national law.114  
 

RESPONDENT may argue CLAIMANT did not properly accept its offer to international arbitration 

thus, this Tribunal does not have jurisdiction ratione voluntatis. However, this argument falls 

																																																													
109 Supra, note 106. 
110 PM v Uraguay Decision on Jurisdiction ¶139. 
111 Id.  
112 Wintershall, ¶121-22.  
113 Amibiente, ¶589-93 
114 P.O. No. 3 ¶5.  
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short. RESPONDENT cannot revoke its expressed consent to be bound by an arbitral award 

because complying with its obligations under the BIT would conflict with its stated intention to 

“wipe out the consequences” of the annexation.115 RESPONDENT has not terminated the BIT. 

Even if RESPONDENT had terminated the BIT, CLAIMANT would continue to fall under its 

protection for twenty-years after termination.116  

57. In the alternative, if this Tribunal finds RESPONDENT’s consent to arbitrate is conditioned 

by Article 9(2)-(3), CLAIMANT submits that recourse to RESPONDENT’s domestic courts is futile. 

Investment tribunals applied whether the claimants were exempt from the binding pre-arbitral 

steps under this futility exception. RESPONDENT itself is not able to fulfill this obligation because 

its national law excludes adjudication of international claims in local courts. Further, 

RESPONDENT actively seeks to “wipe out” the effects of Euroasian annexation of Fairyland 

through its executive order. Therefore, CLAIMANT is exempted from first having recourse to local 

courts before initiating international arbitration.  

 
2. CLAIMANT is barred from effective means of asserting claims and enforcing rights in 

RESPONDENT’s courts 

 

58. CLAIMANT is exempt submitting its claim to local courts because such submission is 

futile. Several bars are prevent CLAIMANT from a fair opportunity for its claims to be heard. 

First, RESPONDENT’s domestic law prevents adjudication of this dispute by its courts. Second, the 

E.O. takes RESPONDENT out of position to act towards resolution with CLAIMANT. Investment 

tribunals apply the ILC Draft Articles on Diplomatic Protection (ILC Draft Articles) to support a 

finding of futility in similar factual circumstances. Thus, this Tribunal has jurisdiction over the 

present dispute. 

59. The purpose of a local remedies step preceding arbitration is to allow the Contracting 

Party to “[c]orrect a potential breach before the international legal responsibility of the State 

becomes engaged.”117 In light of this purpose, scholars suggest that “[l]ocal remedies need not be 

resorted to where they offer no reasonable possibility of effective redress to the foreign 

																																																													
115 Exh. C1, Euroasia BIT Art. 9(8).  
116 Id. Art. 13(3).  
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litigant.”118 In international investment law, the ILC Draft Articles fills the lacuna in the context 

where the exception is not expressly excluded in light of Article 31(3)(c) VCLT. The VCLT 

together with the Contracting Parties’ choice of law clause that includes “applicable principles of 

international law” fills the lacuna.119 This interpretation is appropriate given the BIT’s object 

and purpose.120  

60.  Article 15 ILC Draft Articles exempts an investor from having to exhaust local remedies 

before initiating arbitration, when “[t]here are no reasonable available local remedies to provide 

effective redress, or the local remedies provide no reasonable possibility of such redress.”121 

Investment tribunals approach this test with either a strict or balanced approach.  

61. Ambiente balanced the respondent-centered approach applied in Abaclat with the 

“futility” test outlined in the ILC Draft Articles Commentary.122 It confronted the pre-arbitral 

steps as an “obligation of means not an obligation of result.” Endorsing this approach, the 

Giovanni tribunal also reasoned that the local court step was intended by the Contracting Parties 

to be “potentially effective to settle the issue in dispute.”123 Moreover, in Giovanni the balanced 

approach was “only meaningful one”. To reject jurisdiction for not meeting the domestic 

litigation requirement would leave the claimant “floundering” with no possibility for redress.124  

62. The present dispute meets the futility exemption under either approach. CLAIMANT had 

no reasonable option to resolve this dispute aside from seeking this Tribunal’s help for two 

reasons. First, RESPONDENT was uncooperative and did not engage CLAIMANT for more than six-

months after receiving CLAIMANT’s notice.125 Nonetheless, CLAIMANT satisfied the nearly 

identical requirement in Article 8(1) Comparator BIT for amicable settlement for a period of six-

months.126  

																																																													
118 Chevron Corporation and Texaco Petroleum Corporation v. The Republic of Ecuador, UNCITRAL, PCA Case 
No. 2009-23, Opinion of Jan Paulsson, ¶67, http://www.italaw.com/sites/default/files/case-
documents/ita0176_0.pdf. 
119 Exh. C1 Article 9(7).  
120 Id. Preamble, 40. 
121 ILC Draft Articles on Diplomatic Protection, Art. 15(a) A/61/10 (2006) Commentaries, as adopted A/RES/62/67  
(2008).  
122 Abaclat Decision, ¶581. 
123 Gioanni ¶311. 
124 Giovanni Alemanni and Others v. Argentina, Decision on Jurisdiction and Admissibility, ICSID Case No. 
ARB/07/8 ¶306 http://www.italaw.com/sites/default/files/case-documents/italaw4061.pdf.  
125 Request, 4.  
126 P.O. No. 3 ¶4.  
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63. Second, RESPONDENT’s domestic law prevents it from addressing this dispute because 

Oceanian courts do not have jurisdiction to adjudicate claims brought under international 

treaties.127 Thus, CLAIMANT cannot satisfy pre-arbitral BIT requirements when the door to 

domestic litigation is permanently shut to it; through no fault of his own, but rather for acts 

directly attributable to RESPONDENT.128  

64. Third, RESPONDENT is inconsistent in its application of its own law. The E.O. prevents 

“any person” from engaging “in the business dealings with the blocked person, even in an 

unrelated matter.” 129 The inconsistency arises where RESPONDENT engages CLAIMANT’s 

“business dealings” through curiously timed criminal charges.   

65.  Applying the respondent centered approach, the ICS tribunal rejected the claim of futility 

when the claimant argued it applied because the local courts could not resolve the dispute within 

the eighteen-month timeframe. The tribunal found that that relief sought must be patently 

unavailable to establish futility.130  

66. The facts of the present case are easily distinguished from those in ICS. Here, 

RESPONDENT’s intention to “wipe out” the effects of the annexation led to a breach of its 

obligations under the BIT. CLAIMANT is not trying to bypass the local requirement and deprive 

RESPONDENT of its consent for expediency. CLAIMANT invokes this exemption to avoid the 

vagaries of the process and overt prejudice to ensure a certain and fair procedure provided by this 

Tribunal.  

67. Accordingly, the pre-arbitral steps are futile. However, in the event this Tribunal does not 

find the futility exception applicable, RESPONDENT agreed to treat CLAIMANT as a national of 

Eastasia BIT for purposes of MFN.  

 

C. CLAIMANT invokes the Basic BIT Article 3 (MFN) to invoke Article 8 Eastasia BIT 

DSPs  

 

																																																													
127 Id. at ¶5.  
128 Ambiente ¶628.  
129 Exh. C2 Section 1(b) p 52.  
130 ICS v Argentina UNCITRAL PCA Case No. 2010-9 Award on Jurisdiction, ¶269  
http://www.italaw.com/sites/default/files/case-documents/ita0416.pdf.  
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68. CLAIMANT invokes the MFN clause in the Euroasia BIT to provide an alternative basis 

for jurisdiction. Article 8 Eastasia BIT does not condition international arbitration on first having 

to submit claims to RESPONDENT’s local courts. Further, CLAIMANT satisfied the step for 

amicable settlement in Article 8(1) Eastasia BIT.131 In particular, RESPONDENT agreed to treat 

CLAIMANT as a national of Eastasia by virtue of Article 3 of the Euroasia BIT. 

69.  The very existence of the MFN provision in modern BITs reflects the principle of 

sovereign equality.132 It provides for non-discrimination between states and the “[p]ragmatic 

desire to prevent competitive advantage in the economic sphere."133 The rules of treaty 

interpretation incorporate the principles of ejusdem generis, which restricts the scope of MFN to 

“only those rights that fall within the subject matter of the clause.”134 

 

i. DSPs are within the same subject matter conferred by MFN treatment 

 

70.  Firstly, such provisions as “to all investment matters regulated” should be applied and 

enforced in accordance with their terms pursuant to the principle of pacta sunt servanda.135 The 

problem arises from the present clause, as with the majority of MFN clauses, when the scope of 

treatment to be accorded does not explicitly provide for application to dispute settlement 

matters.136 Thus, this Tribunal is tasked with interpreting the treatment intended. 

71.  The Gas Natural tribunal concluded that international arbitration was “perhaps the most 

crucial element” in investor-state disputes and regarded as “essential to a regime of protection of 

foreign direct investment.”137 No jurisprudence constante has developed with regard to 

importing dispute settlement provisions of similarly worded MFN clauses to apply to DSPs.138 

International organizations and tribunals find cases invoking the MFN clause could be put into 

two distinct categories.139 Claimants are largely successful when invoking MFN clauses to 

																																																													
131 P.O. at ¶4. 
132 ILC Report on the work of the sixty-seventh session, Study Group on the Most Favoured-Nation clause, ¶37 
(2015), http://legal.un.org/ilc/reports/2015/english/annex.pdf. 
133 Id. (ILC).  
134 ILC Draft Articles on MFN, Yearbook 1978, vol. II (Part Two), p.  27 Art. 9.  
135 ILC Commentary on Draft Articles on the Law of Treaties, at p. 221.  
136 Id. ¶68, See also, ICS ¶276 
137 Gas Natural v. Argentina Decision on Jurisdiction ¶29 http://www.italaw.com/sites/default/files/case-
documents/ita0354.pdf. 
138 Teinver ¶165. 
139 Id. at ¶169. 
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override procedural requirements without extending a state’s consent to arbitrate in broadly 

worded clauses.140   

72. In the present case, MFN applies “[t]o the income and activities related to such 

investments and to such other investment matters regulated by this Agreement.”141 It is hard to 

imagine the Contracting Parties intended to exclude DSPs from “investment matters,” when such 

treatment is considered an essential part of protecting foreign investments. 

 

ii. Both BITs contain consent to ICC arbitration 

 

73.   CLAIMANT invokes the MFN clause from the Euroasia BIT to fill the lacuna left by 

RESPONDENT’S national law which prevents domestic litigation. Contrary to what RESPONDENT 

may argue, consent to arbitrate through the ICC is identical to the Basic BIT.142 Because 

RESPONDENT consents to ICC arbitration in both BITs, this Tribunal should find it has 

jurisdiction over the present dispute.  

74. For this Tribunal to find that DSPs are not a part of “other investment matters” regulated 

by the Euroasia BIT would deprive CLAIMANT the opportunity of “effective means asserting of 

asserting claims and enforcing rights.” Such interpretation would run counter to the rules of 

treaty interpretation and create meaning not intended by the Contracting Parties to the Euroasia 

BIT.  

 

iii. The territorial component  

 

75.  RESPONDENT has the power to decide the legal protection afforded to investors, but such 

legal protection is not “tied to any particular territory.”143 The Impreglio tribunal found MFN 

did not exclude DSPs when a territorial limitation was present, as is present in this case.144 The 

approach followed in Impreglio, promotes consistency and “[l]egal certainty for all actors 

																																																													
140 Id. at ¶170, citing “Most Favoured-Nation Treatment,” UNCTAD Series on International Investment Agreements 
II at 66-67, UNCTAD/DIAE/IA/2010/1, January 24, 2011.   
141 Euroasia BIT Article 3 (1) p. 41.  
142 Exh. R1 Art. 8(2)(c) pg. 50. 
143 Id. 
144 Impreglio, ¶99. 
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involved.”145 Therefore, CLAIMANT requests this Tribunal apply the Impreglio tribunal’s 

interpretation.  

 

iv.  the Euroasia BIT and Eastasia BIT are substantially similar  

 

76.  There is substantial similarity between Article 9 Euroasia BIT and Article 8 Eastasia BIT. 

This alternative base for jurisdiction is a reasonable extension of RESPONDENT’s consent. Article 

8 Eastasia provides more certainty, committing the disputing parties to resolution. Article 8 

Eastasia BIT commits the disputing parties to six-month amicable settlement before bringing a 

claim to neutral arbitration. In the case at hand the neutral forum of this Tribunal will ensure 

CLAIMANT is not further prejudiced by its nationality.  

 

v. Effects of denying jurisdiction  

 

77.         Denying jurisdiction over this claim will grant RESPONDENT unprecedented power over 

the result of this claim. As the tribunal in Fraport noted, “[i]f the legality of the claimant’s 

conduct is a jurisdictional issue, and the legality of the respondent’s conduct a merits issue” any 

given respondent state will have an unequal and overly powerful mechanism to dismiss almost 

every investor claim at the outset.146 For all the reasons above CLAIMANT respectfully requests 

this Tribunal to exercise its jurisdiction to decide this dispute on the merits.  

 

PART II: MERITS 

 

D. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S INVESTMENT 

WITHOUT COMPENSATION 

 

78. Euroasia BIT Article 4 protects foreign investments in Oceania, in the event a 

Contracting Party’s actions against an investor are tantamount to expropriation or 

nationalization. It requires the expropriation was made for a public purpose, with due process, 

																																																													
145 The Tokyo Resolution, Art. 12. 
146 Fraport, ¶36. 
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and accompanied by just compensation. Here, CLAIMANT’s investment was unlawfully 

expropriated because (a) RESPONDENT’s sanctions effectively expropriated the investment not for 

a public purpose. However, if this Tribunal finds a public purpose, (b) the expropriation was not 

carried out under due process of law, and (c) RESPONDENT is obligated to provide compensation 

irrespective of the police power exception. Finally, this Tribunal should find (d) the unclean 

hands doctrine inapplicable to the merits of this claim. However, if this Tribunal applies unclean 

hands, it should (1) estop RESPONDENT from alleging clean hands as a defense; or, alternately, 

(2) find RESPONDENT cannot satisfy its burden of proving unclean hands. Therefore, this 

Tribunal should find RESPONDENT’s expropriation was unlawful and award CLAIMANT 

compensation. 

 

a. RESPONDENT’s actions constitute illegal expropriation without a public 

purpose 

 

79. On 1 May 2014, RESPONDENT issued its E.O. introducing sanctions that prohibited 

Oceanian nationals and entities from engaging with specifically blocked-persons. RESPONDENT’s 

sanctions effectively nullified all existing contractual relationships between Oceania and its list 

of blocked-persons.147 

80. Expropriation is universally recognized as the taking or deprivation of foreign investor’s 

private property by a host state government.148 Expropriation occurs when the host-state adopts 

measures that (1) render foreign investors’ utilization of their investment impossible, even if no 

laws or regulations expressly admitting seizure or transfer of ownership, or (2) significantly 

interfere with the investors’ property rights.149  

81. RESPONDENT’s sanctions are tantamount to an expropriation of CLAIMANT’s investment 

as it (1) deprived CLAIMANT’s actual control of his company and, (2) substantially interfered 

with the operations of his company. 

																																																													
147 E.O. sec. 1, 52. 
148 Christopher F. Dugan, Investor-state Arbitration, 429 (2008); The Suez Canal Conference, Selected Documents, 
Egypt No.1, cmd.9853 at 3, 1956; International Thunderbird v. Mexico UNCITRAL Arbitral Award (2006); MCI 
Power v. Ecuador; Telenor Mobile Communications v. Hungary, Award, ICSID ARB/03/6 (2007). 
149 CME v. Czech Republic, Final Award UNCITRAL ¶608 (2003); Starrett Housing v. Iran, Interlocutory Award, 
Iran-U.S. Tribunal No. 24 ¶52 (1987); Metalclad ¶103-07. 
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82. The sanctions significantly impacted CLAIMANT’s investment as the contracts were 

rendered void, Claimant’s investment became valueless, and worse yet, the people of Valhalla 

lost their jobs. Furthermore, given the threat of punishment codified in the E.O., no other entities 

demonstrated willingness to enter into any new contracts with CLAIMANT or with Rocket Bombs. 

83. Consequently, RESPONDENT’s sanctions prima facie constitute a governmental taking of a 

private investment, and therefore, an expropriation by RESPONDENT for which CLAIMANT was 

not adequately compensated. 

 

b. RESPONDENT expropriated CLAIMANT’s investment without a public 

purpose 

 

84. The Euroasia BIT provides no investment shall be expropriated except for a public 

purpose.150 Although virtually any governmental action can be characterized as intended for a 

public purpose, merely stating “public purpose” cannot automatically justify expropriative 

actions.151 The tribunals in Yukos briefly explained the standard it used in determining public 

purpose as the taking should be in the public interest of the economy, polity, and population of 

the host state.152 

85. It is hard to imagine RESPONDENT’s expropriation of CLAIMANT’s investment was 

genuinely for the public interest of the economy, polity, and population of Oceania. First, a 

number of companies in Oceania that would have benefited from performing their contracts with 

Rocket Bombs are excluded from realizing profits.153 Second, many Valhallan residents, who 

were employees of Rocket Bombs, became unemployed due to the expropriation.154 Third, 

despite RESPONDENT’s claim Euroasia’s annexation was a threat to international peace and 

security, implementing sanctions does not necessarily limit Euroasia’s ability to secure military 

supplies as other companies that have not been blocked by sanctions, such as Super Missiles Ltd, 

has produced arms for Euroasia in the past.155  

																																																													
150 Euroasia BIT art. 4(1). 
151 ADCM v. Hungary, Award, ICSID ARB/03/16 ¶432-33 (2006). 
152 Yukos v. Federation of Russia, Final Award, PCA No. AA 227 ¶226-28 (2014). 
153 Facts, ¶11. 
154 Id. at ¶12. 
155 E.O. 52; Facts, 34 ¶9; P.O.2, 56 ¶6. 
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86. RESPONDENT’s alleged public purpose behind its E.O., is factually unsupported. Rather, 

the E.O. negatively impacted employment in Valhalla and profitability of many Oceanian 

companies. Therefore, this Tribunal should affirm RESPONDENT’s taking was not for a public 

purpose. 

 

c. CLAIMANT was not afforded due process by RESPONDENT 

 

87. This Tribunal should find RESPONDENT’s expropriation lacked due process of law, which 

by itself breaches the BIT. Commentaries and tribunal decisions repeatedly affirm “due process 

of law” is the standard of fair and equitable treatment under customary international law.156  

Furthermore, the arbitral tribunal in ADMC Management v. Hungary determined due process of 

law consists of three essential elements: (1) reasonable access to legislative information, (2) fair 

opportunity to review, and (3) formal notice in advance of expropriation.157 CLAIMANT contends 

RESPONDENT withheld reasonable access to legislative information, a fair opportunity to review, 

and advanced formal notice from CLAIMANT. 

88. First, the expropriation occurred through the E.O., which precludes CLAIMANT from 

reasonable access to legislative information. RESPONDENT may argue that such the executive 

order is virtually identical to legislative information, and CLAIMANT had access to the 

information, but this element of due process is to better inform investors to be expropriated about 

the nature of the event and make decisions on their own investment. When the executive order 

came into force, it was already too late for CLAIMANT to do anything. Second, when the E.O. 

became enforceable, CLAIMANT had no fair opportunity to review. There are only two options for 

CLAIMANT to challenge its legitimacy: (1) request the Oceanian Constitutional Tribunal to set 

aside the executive order, and (2) submit a request for reconsideration to the President of 

Oceania. However, the first option was an unrealistic channel and time-consuming. The second 

option was unlikely for CLAIMANT to pursue either, because the process of reconsideration is 

highly discretionary the Party to which the request should be submitted is the President of 

Oceania, who issued the E.O. in the first place.158 Third, RESPONDENT did not issue any formal 

																																																													
156 RUDOLF DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW (2d ed.). 
157 ADMC Management, ¶¶376, 434-56; Waste Management v. Mexico, Award, ICSID ARB(AF)/00/3 (2004); 
Methanex v. United States, Final Award UNCITRAL (2005). 
158 P.O.3, ¶¶6,10. 
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notice regarding expropriation in advance.159 Although unnamed sources revealed the 

preparation of the E.O. prior to its issuance, RESPONDENT never confirmed the validity of the 

rumor.160 Therefore, the sanctions were imposed without due process of law. 

89. RESPONDENT is obligated provide full, effective, and immediate compensation to 

CLAIMANT pursuant to Art.4(2), but to date, CLAIMANT has not received any form of 

compensation or other valuable consideration.161 

90. RESPONDENT might argue that state police power applies and no compensation is 

necessary, but such contention has no legitimate basis. It is true that the government of a state 

has the police power to impose regulations without being held liable for compensation when 

expropriation is alleged in a limited number of circumstances.162 Nonetheless, several Tribunals 

have determined that states’ expropriatory takings cannot be excused from compensating foreign 

investors solely on the basis of police power.163  In particular, the Tribunal in Santa Elena v. 

Costa Rica asserted that state’s obligation to pay compensation remains even if the taking was an 

exercise of police power for a compelling public interest.164  Here, the sanction imposed on 

CLAIMANT constitutes an indirect taking of his investment.165  Even if RESPONDENT has a 

compelling interest in limiting the military power of Euroasia, investors whose property rights 

were deprived as a result of the executive order shall be compensated nevertheless. 

 

d. CLAIMANT’s investment was clean 

 

91. In PART I, CLAIMANT established a clean hands analysis over the life of the investment 

belonged in merits.  

92. CLAIMANT submits (1) RESPONDENT’s allegations of illegality must be estopped 

irrespective of alleged illegal activity, and (2) RESPONDENT cannot meet the high burden of 

proving bribery/corruption and CLAIMANT’s investment is clean and made in good faith.  

																																																													
159 Facts, ¶16. 
160 P.O.2, 56 ¶7. 
161 Facts, ¶17. 
162 Methanex, ¶7; Saluka v. Czech, Partial Award, UNCITRAL ¶260-62 (2006). 
163 Azurix v. Argentina, Final Award, ICISID ARB/01/12 ¶311(2006); Metalclad ¶111. 
164 Santa Elena v. Costa Rica, Final Award, ICSID ARB/96/1 ¶72 (2000). 
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Bad faith may be implicated from a respondent state where the host-state’s actions in criminal 

proceedings against a claimant are timed shortly after or around the time the claimant submitted 

a request for arbitration.166 In Teinver this ICSID tribunal found host-state’s actions against an 

investor “at the domestic level could easily lead to the conclusion of a bad faith conduct of the 

arbitral proceedings.”167 Moreover, a host-state instigating criminal proceedings against a 

claimant may be indicative of a host-states bad faith acts to delay or derail a tribunal.168 Here, it 

is likely the RESPONDENT had an ulterior motive that hints at discrimination against this 

CLAIMANT because of the territorial conflict regarding Fairyland, as evidenced by the timing of 

CLAIMANT’s Notice of Dispute and Request for Consultation sent to the pertinent authorities of 

Oceania 23 February 2015169 and within months, RESPONDENT’s criminal proceedings against 

him beginning 23 June 2015.170  

93. Further, RESPONDENT is alleging clean hands as a retributive and punitive measure 

against the CLAIMANT rather than as a good faith measure to keep CLAIMANT from corrupt 

activities and realizing ill-gotten gains—indicating RESPONDENT’s actions constitute bad faith. 

Specifically, scholars and tribunals agree where a host-state does not prosecute the corrupt 

activities of its own government officials it “should forfeit its right to rely on corruption as a 

defense.”171  In conclusion, this Tribunal should not apply an unclean hands doctrine, or 

RESPONDENT should be estopped alleging corruption because the clean hands doctrine is not an 

official doctrine of international law, whereas acting in good faith is internationally adopted as 

an official principle. Further, RESPONDENT is alleging clean hands as a retributive and punitive 

measure against the CLAIMANT rather than as a good faith measure to keep CLAIMANT from 

corrupt activities and realizing ill-gotten gains—indicating RESPONDENT’s actions constitute bad 

faith.  

94. An unclean hands defense is only contemplated in tribunals where  

The breach of international law by the victim was the sole cause of the damage 
claimed, [and] the cause-and-effect relationship between the damage and the 
victim’s conduct was pure, involving no wrongful act by the respondent State.172   

																																																													
166 Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. p. 62 para 165. 
167 http://kluwerarbitrationblog.com/2016/04/20/the-bad-faith-conduct-of-arbitration-by-states/?print=pdf  
168 Teinver S.A., Transportes de Cercanías S.A. and Autobuses Urbanos del Sur S.A. p. 71 para 186. 
169 Request p. 4. 
170 Facts p. 36.  
171 ICSID Review Foreign Investment Law Journal p. 137. 
172 Second Rep. on State Responsibility, U.N. Doc. A/CN.4/498 and Add.1-4, at ¶ 334 (1999) (James Crawford, 
Special Rapporteur).  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The clean hands defense RESPONDENT asserts (defined above) should not be applied on 

the merits considering RESPONDENT’s actions are tainted with illegality—from the 

illegal expropriation to the PNEA’s actions in accepting bribes.173  

95. In Hulley the respondent state argued that over a twelve-year period, illegal and 

bad faith misconduct—its clean hands theory—precluded the investor from redress from 

the tribunal.174 The Hulley tribunal found respondent’s theory was “fundamentally 

unfounded” and “without merit” because clean hands is not an applicable doctrine in 

“customary international law, or investment treaty jurisprudence” but even when 

applicable it is extremely limited in its scope.175 The tribunal specifically focused on the 

fact the respondent in Hulley did not allege any facts that could establish unclean hands 

applicability, but rather respondent’s theory was “premised almost exclusively on 

allegations of collateral illegalities, unrelated either to the making of the Claimants’ 

investments, or to the Claimants’ claims.”176 The Hulley tribunal finally determined it 

was respondent’s utter failure “to substantiate any of its allegations” and “the principles 

of estoppel and proportionality” that prevented the respondent from invoking clean 

hands.177 

96. The clean hands defense “is as a doctrine grounded in [. . .] punitive logic. Thus 

the [clean hands doctrine] embodies a retributive norm.”178 Thus, the nature of clean 

hands as a mechanism to punish an investor whose actions could be interpreted to cast a 

shadow over the illegality of the investment. However, the punitive effects of applying 

unclean hands as a defense can be drastically disproportionate to whatever allegations 

were asserted.179 Respondent’s intent is evident in its Answer that it would explicitly 

take steps to “wipe out the consequences” of Fairyland’s annexation.180 Here, it is 

evident from RESPONDENT’s admitted intent to punish and destroy anything or anyone 

																																																													
173 P.O. No. 3 p. 60. 
174 Kwelter on Hulley p. 25 ¶80. 
175 Id. 
176 Id. 
177 Id. 
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that does not reinforce its beliefs about the geopolitical issue in Eastasia, are at their core 

punitive and retributive.  

97. The tribunal in Hulley found the host-state specifically targeted and punished the 

investor by asserting clean hands as a defense to bar its claim, but the tribunal found the 

respondent state’s deliberate intent to demolish the investment could not justify applying 

clean hands to the investor’s actions.181 Specifically, the tribunal found the Russian 

Federation’s actions in Hulley where it only decided a legal norm must be adhered to 

once the claimant in that case raised expropriation—acting inconsistently in applying its 

own laws—that tribunal found the host-state’s actions were “unreasonable, arbitrary, 

disproportionate and abusive”.182 Further, its failure “to ensure a stable and transparent 

legal and business framework” confirmed the Hulley tribunal’s determination the host-

states unclean hands theory was without merit.183 Moreover, the Hulley tribunal 

concluded “‘unclean hands’ does not exist as a general principle of international law 

which would bar a claim by an investor” because of the host-state’s aforementioned 

abuses against the investor.184 

98. Thus, this Tribunal should find applying a punitive standard like unclean hands 

is unhelpful here. This case is similar to Hulley, in that the RESPONDENT State is creating 

both sanctions against a particular commercial industry and forming allegations out of a 

retributive intent, rather than for a legitimate public purpose. Therefore, the clean hands 

doctrine should not be applied, as it is not a general principle of international law and 

this Tribunal’s reasoning will surely mirror the Hulley tribunal’s assessment that clean 

hands is not an official doctrine that applies prima facie from mere unsubstantiated, 

unproven allegations. Nevertheless if this Tribunal determines to apply a clean hands 

doctrine in spite of the similarities between this case and Hulley, it should find 

Respondent’s actions and omissions estop it from barring CLAIMANT’s expropriation 

claims, and CLAIMANT’s business practices clean and reasonable. 

 

1. RESPONDENT’s allegations of illegality should be estopped 

																																																													
181 Wojciech Sadowski, Yukos and Contributory Fault, TRANSNATIONAL DISPUTE MANAGEMENT 4 (Oct. 2004). 
182 Supra, note 178, at 63. 
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99. The substantive obligation to accord with a host-state’s laws defined above185 applies to 

both parties to a dispute. If this standard is only applied to one party, the tribunal making that 

determination would be purporting inconsistency and unfairness186—contrary to the nature of 

law itself.187 Both CLAIMANT and RESPONDENT’s actions should be evaluated for good faith. 

RESPONDENT previously asserted only the investor’s actions should be evaluated “regarding the 

proper application of its internal law”;188 but, applying such a double-standard would offend the 

most basic notions of good faith and would be highly insulting to the Oceanian President “to 

imagine that he offered his assurances and acceptance” of an investment without actually 

intending to extend the investor the benefits conferred by the BIT.”189 Therefore, this Tribunal 

should estop RESPONDENT from asserting a claim upon which its own actions cannot be likewise 

evaluated. 

100.  Several tribunals find that where a host-state is aware of unlawful activity that is solely 

committed by an investor, and neglects to respond to it with its legal mechanisms “provided by 

its legal order, it should also be barred from the possibility of invoking the clean hands 

doctrine.”190 Here, CLAIMANT s meeting with the PNEA was a business meeting regarding a 

license was purely a meeting. The totality of CLAIMANT’s actions were made in concert with the 

PNEA’s assurances—which seemed to conform to Oceania’s laws as no factory inspection ever 

occurred, and his investment was left to its own devices for twenty years. The only intent that 

guided CLAIMANT’s actions was for the benefit of the Valhallan people, and to bring the 

investment to full operations as finances permitted. CLAIMANT’s actions were assured as lawful 

and made explicitly from his interactions with the PNEA rather than on his volition alone. 

Therefore, RESPONDENT should be barred from invoking clean hands because it did not address 

its government’s actions with its available legal mechanisms.  

101. If this Tribunal does not estop Respondent from bringing the unclean hands claim, it will 

be forced to evaluate RESPONDENT’s actions, especially through the cloak of governmental 

																																																													
185 Kachaturian, 1499. 
186 Fraport, ¶28. 
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189 Desert Line Projects LLC v. Republic of Yemen, ICSID Case No. ARB/05/17, Award, 119 (Feb. 6, 2008), 
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authority that covers the PNEA’s actions. The PNEA admitted to several instances wherein he 

took bribes, and as a result of his cooperation “[t]he General Prosecutor’s Office of Oceania [. . 

.] concluded a non-prosecution agreement with the [PNEA] with respect to bribes he may have 

received from such persons.”191 Thus, the PNEA engaged in and knew of illegal, corrupt activity 

and RESPONDENT merely gave this corrupt official a slap on the wrist—not the prosecution 

required that would allow RESPONDENT to make its allegation with clean hands.192 Because 

RESPONDENT state knew of severe illegal activity tied to its own government and failed to act, it 

should be estopped from bringing the claim. If this Tribunal determines it should willingly run 

the risk of establishing tribunals may have double-standards by allowing RESPONDENT to bring 

its claim of unclean hands, it will nevertheless find RESPONDENT cannot prove its allegations 

because the investment is clean. 

 

2. RESPONDENT cannot meet the high burden of proving bribery/corruption 

 

102. Though RESPONDENT will argue corruption, this Tribunal must establish RESPONDENT’s 

duty to meet the overwhelmingly high burden of proof in order for this Tribunal to apply a clean 

hands or good faith analysis. An allegation of corruption must be proven193 and RESPONDENT 

cannot definitively prove any corruption occurred. There are two obligations each party to a 

dispute must meet when an allegation of corruption arises—allocating the burden of proof; and 

satisfying the appropriate standard of proof.194 Therefore, we request this Tribunal require 

RESPONDENT to provide more proof than a mere shadow of legality in order to challenge this 

claim’s admissibility on the merits.  

103. Several tribunals find the party alleging corruption “must come up with ‘clear and 

convincing’ evidence”195 and this is a high burden and standard of proof.196 Tribunals may apply 

a different burden of proof, but “an arbitral tribunal has not the power” to independently 
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investigate the allegation. Therefore, because RESPONDENT is the party alleging the corruption,197 

it should have the burden of proof.  

104. The burden and standard of proof the alleging party must supply are tied such that the 

analysis relies most significantly on the standard of proof to apply. Where bribery is alleged, “the 

demonstration of the bribery nature of the agreement has to be made by the Party alleging the 

existence of bribes.”198 A minority of tribunals “of the European continental tradition” apply a 

lower standard of proof such that the “accusing party must at least furnish indirect evidence 

indicating corruption”, but this approach is limited in its worldwide application when the 

majority of tribunals including those in the ICC apply a much higher standard of clear and 

convincing evidence.199 Additionally, this Tribunal neither has the power to make an official 

inquiry nor the duty to independently search for the truth to find whether a corruption 

occurred.200 This Tribunal should find RESPONDENT neither met its burden of proof nor provided 

facts that fulfill the appropriate standard of proof in this case to establish corruption. But, if this 

Tribunal finds RESPONDENT’s mere speculations are enough to meet a burden of proof, the 

standard of proof required in similar cases is so high it will bar RESPONDENT from providing this 

Tribunal with enough evidence to furnish its very serious allegations of corruption.  

105. In the EDF (Services) tribunal, it specifically noted the importance of scrutinizing a 

respondent state’s allegation of corruption because it involved a high ranking official of 

respondent state’s government; thus, the burden placed on a party alleging such serious 

allegations “demands clear and convincing evidence.”201 Moreover, the EDF (Services) tribunal 

noted established “consensus among international tribunals and commentators regarding the 

need for a high standard of proof of corruption.”202 Westacre v. Jugoimport, an ICC case, stated: 

 

 If the claimant’s claim based on the contract is to be voided by the defense of 
bribery, the arbitral tribunal, as any state court, must be convinced that there is 
indeed a case of bribery. A mere ‘suspicion’ by any member of the arbitral 
tribunal [. . .] is entirely insufficient to form such a conviction of the arbitral 
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tribunal.203 
 
Thus, the standard of proof in the aforementioned ICC cases, in order to promote consistency 

and predictability, should be similarly applied—namely that this Tribunal should be firmly 

convinced that acts of bribery actually occurred. Circumstantial evidence indicates the country 

did not mess with operations or investigate its own government for corrupt activity until the 

annexation, demonstrates government’s change of motive behind its actions. Although 

Respondent as a sovereign country and has the right to conduct its own business and 

investigations in accordance with its laws, this Tribunal should consider surrounding the 

circumstances—the timing of the essence. Here, RESPONDENT failed to submit any proof that 

could firmly ground this Tribunal’s clean hands analysis.  

106. Tribunals regularly determine “minor violations of the host State’s law should not lead to 

a denial of investment protection.”204 Because RESPONDENT cannot fulfill its burden of proof that 

can firmly establish corruption, this Tribunal should instead “consider the degree of the 

infringement to the host State’s law as the criterion to assess whether the clean hands doctrine is 

an admissible defense for a State”205 especially considering “corruption has not yet been 

recognized as a cause of action in investor-state arbitration, or even as a formal defense.”206 In 

fact, where respondent states invoke public interest rationales for applying a clean hands doctrine 

“that outweigh the severity or egregiousness of the plaintiff’s prior wrongful conduct,” tribunals 

may decline to apply a clean hands defense—“even where a plaintiff’s hands [were] undoubtedly 

unclean.”207 Here, RESPONDENT’s inability to prove CLAIMANT’s actions were unclean leaves 

doubt as to RESPONDENT’s intent behind its claims and request to apply clean hands.  

107. In the present case, CLAIMANT’s actions are at best disputable, but undoubtedly made in 

good faith as his actions were based on assurances from the PNEA upon granting the 

environmental license. Before CLAIMANT purchased the company’s shares, it lost its 

environmental license, putting hundreds of Oceanian residents of Valhalla out of work—

invariably leading to mass redundancies and “the decline of the town itself.”208 Though 
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CLAIMANT did not have every financial resource readily available at the time he purchased the 

company’s shares, as environmentally compliant technology was incredibly expensive,209 

CLAIMANT began production as soon as possible to begin generating income and put the people 

of Valhalla back to work.210 CLAIMANT then made every effort to come into compliance with 

RESPONDENT’s environmental policies—requesting a subsidy for production, and having meeting 

with the PNEA in July 1998 to discuss the most efficient way to bring prosperity back to 

Valhalla.211 Though CLAIMANT’s subsidy was denied, he utilized all his resources to bring the 

company into full compliance over time212 and contracted with a fellow schoolmate and graduate 

of East Dot University in Oceania.213 CLAIMANT’s actions purport the best possible intentions 

and business sense in bringing his investment into conformity with RESPONDENT’s laws. 

CLAIMANT’s best efforts to comply with the law214 and amicably resolve this dispute215 should be 

evidence that CLAIMANT acted in good faith and without bad faith or unclean hands. Therefore, 

this Tribunal should consider whether applying the clean hands provision genuinely offends 

international law,216 and find that CLAIMANT’s actions were admissible, clean, and emulate the 

actions tribunals regularly determine are worthy of protection.217  

108. CLAIMANT’s meeting with the PNEA to secure an environmental license, even if this 

Tribunal finds a mere private meeting as corrupt, does not rise to a high degree of infringement 

upon RESPONDENT’s laws—law it inconsistently adheres to unless Euroasia is involved—that 

should cause this Tribunal to refuse to apply a clean hands doctrine. Rather, RESPONDENT’s acts 

and omissions in regulating the investments in its country should prove to this Tribunal a clean 

hands doctrine is non-applicable. Further, in Metal-Tech the tribunal found claimant’s inability to 

reasonably explain its actions in concluding consultancy contracts for a large sum of money 

caused its claim to conclude corruption occurred.218 Here, CLAIMANT’s actions are sufficiently 

explained within ordinary business practices independent of RESPONDENT’s actions in response 
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to Fairyland’s annexation. This Tribunal should find Claimant’s aforementioned actions as 

reasonable explanations existing, in contrast to the Metal-Tech claimant that did not purport any 

explanation for its behavior.219 

109. Finally, this Tribunal should consider that RESPONDENT’s Answer is a discriminatory, 

speculative, dilatory tactic in order to keep this CLAIMANT—who consistently acted in good faith 

and upon reliance of a high-ranking government official—from achieving relief or ruling on the 

merits of its claim. This Tribunal should find RESPONDENT unable to meet its burden or standard 

of proof, and the speculative nature of RESPONDENT’s allegations of illegality pursuant to the 

Eastasia BIT Article 1(1) are at least dilatory, but most realistically to punish CLAIMANT for 

merely following what it was reasonably assured were RESPONDENT state’s laws. 

 

E. THE CLAIMANT DID NOT CONTRIBUTE TO HIS DAMAGES  

 

110. RESPONDENT will argue “CLAIMANT contributed to the damage suffered by his investment 

by virtue of his own conduct”—specifically, the arms manufacturing company’s continued 

supply of weapons to Euroasia.220 It will also try to convince this Tribunal that because 

CLAIMANT should have known Euroasia’s annexation of Fairyland would lead to sanctions 

imposed upon his investment.221 However, RESPONDENT’s claim that contribution occurred 

should not fulfill the elements normally required to establish such. 

111. Contribution in international law addresses the “consequences of blameable conduct of a 

party injured by an internationally wrongful act”222 and tribunals apply three requirements to 

determine whether a contributory fault analysis applies:  

 
(1) existence of an internationally wrongful act of the state, (2) blameable 
conduct of the injured party and (3) the causal link between that blameable 
conduct and the injury suffered by that party.223  
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Respondent is unlikely to admit it intentionally caused some wrongful act, so it is 

confusing that it expects this Tribunal to apply contribution to this claim. Further, the 

International Law Commission Articles on the Responsibility of States for Internationally 

Wrongful Acts states “Article 39 [. . .] implicitly confirms that the concept of contributory 

fault becomes relevant only when there is an internationally wrongful act of a state, 

which triggers its international responsibility.”224 Therefore, this Tribunal should find 

RESPONDENT acted illegally in both its expropriation and its government’s actions in 

helping CLAIMANT attain its Environmental License before evaluating any measure of 

contribution.  

112. However, if this Tribunal finds RESPONDENT’s actions were illegal, this Tribunal 

must determine whether CLAIMANT’s actions were blameable, and, further, that there was 

a causal link between that conduct and the injury suffered.  

 

1. CLAIMANT’s actions were not blameable  

 

113. RESPONDENT will argue CLAIMANT’s conduct was blameable because its actions could be 

reasonably foreseen, that CLAIMANT acted in bad faith because it realized it could not recover in 

international arbitration if it no longer had a qualifying investment. However, this Tribunal 

should consider Claimant’s actions were both reasonable and blameless—based solely on good 

business-sense rather than of malicious intent.  

114. In Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States, the tribunal 

stated the political/social circumstances that caused the “resolution” were shown after “a 

substantial part of the investment” was made and operating, thus it “could not have reasonably 

been foreseen by the Claimant with the scope, effects and consequences that those circumstances 

had”; particularly in light of a permit granted that was “renewable every year, the Claimant’s 

expectation was that of a long-term investment relying on the recovery of its investment.”225 
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115. Tecmed is directly analogous to the CLAIMANT because he was—at minimum—acting on 

reasonable reliance226 the permit that was initially granted by the PEAO would enable him to 

continue operations until such time as RESPONDENT, or agents of RESPONDENT, checked the 

investment’s facilities; yet, no inspection occurred.227 Further, it is reasonable to assume 

CLAIMANT’s actions in renewing the contract between the company and Euroasia for a six-year 

term228 within a mere month after the initial contract terminated229—even in light of the time 

negotiations take to conclude—were based on the preservation of his investment, exactly like the 

investors actions in Tecmed. Finally, the fact the investment existed under CLAIMANT’s control 

in Oceania for nearly twenty (20) years is evidence a substantial part of the investment, including 

bringing it into full compliance with Oceanian Environmental Law, occurred.230 

116. RESPONDENT will also argue CLAIMANT should have reasonably foreseen issues with his 

investment based on Fairyland’s referendum,231 but this argument is directly marred by the fact 

the international strife in the Euroasia and Eastasian region has existed for over one-hundred 

(100) years, as evidenced by the region’s multiple wars.232 It is hard to imagine CLAIMANT could 

have reasonably known a peaceful referendum would cause his investment to lose all its value 

when there is a long and steady history of problems in the region is disingenuous to the reality of 

the situation.233 Moreover, like Tecmed, any strife in a region is not determinative that an 

investment should foresee its taking from a respondent state.234 Therefore, this Tribunal should 

determine that even if CLAIMANT could have foreseen a potential problem between Eastasia and 

Euroasia from watching television, it would be impossible for CLAIMANT to foresee 

Respondent’s heavy-handed reaction that affected Claimant’s investment.  

117. If this Tribunal determines CLAIMANT could have foreseen the problems, it should also 

determine CLAIMANT had a duty to mitigate those foreseen damages. The duty to mitigate loss of 

an investment is an international principle that may be applied to compensation for damages, if it 

is at all possible, as recognized in the ILC Article 31.235 The facts of this case, however, should 
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direct this Tribunal to find CLAIMANT acted in every reasonable way to preserve his investment 

and mitigate any foreseeable damages.  

118. CLAIMANT attempted to mitigate his losses in the following ways and on the following 

dates: (1) From the instant CLAIMANT received funding to run the company, he diligently worked 

to bring the company into compliance with Oceania’s laws; (2) One month after the company’s 

first contract terminated, he expediently sought to negotiate and conclude a new six (6) year 

contract to preserve his investment; and, (3) Following RESPONDENT’s Executive Order 

CLAIMANT made efforts to negotiate and settle the dispute with RESPONDENT with a notice that 

was sent to several branches of its official government.236 It is hard to imagine CLAIMANT had 

any other option to mitigate damages other than the opportunities he sought as a diligent and 

reasonable business person—as he was unable to sell the shares in the company to any third 

person or negotiate a settlement with RESPONDENT.  

119. Therefore, CLAIMANT requests the Tribunal find there was no reasonable or possible way 

for the CLAIMANT mitigate the damages suffered by RESPONDENT’s E.O. despite his efforts to do 

so, and his actions were not blameworthy. 

 

2. There is no causal link between CLAIMANT’s actions and RESPONDENT’s illegal 

expropriation that can establish contribution 

 

120. RESPONDENT will attempt to claim a causal link between CLAIMANT’s actions and the 

damage his investment suffered. However, if this Tribunal can find a causal link, it should find 

either (1) the damage caused to CLAIMANT’s investment was wholly instigated by RESPONDENT 

specifically targeting CLAIMANT’s investment, or (2) The executive order was not discriminatory 

and CLAIMANT’s reasonable business decisions were made independently of any international 

political issue.  

121. The tribunal in Hulley noted contribution “requires a cause-effect link between the 

blameable conduct of the injured party and the injury” adding an element to the analysis of 

contribution.237 In fact, in Hulley, the respondent was found to intentionally act “with a 
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predetermined aim to destroy Yukos and that its measures were not taken in good faith”238, 

which is directly analogous to the circumstances surrounding both RESPONDENT’s Executive 

Order. It is apparent RESPONDENT’s Executive Order was reactionary and created in an attempt 

to restrict CLAIMANT’s ability to use his investment. Therefore, CLAIMANT requests the Tribunal 

find a similar intent behind RESPONDENT’s actions towards CLAIMANT as analogous to Hulley.  

122. The only other reasonable inference this Tribunal can make is CLAIMANT’s actions were 

made wholly independently of, and without regard for, international strife of which he took no 

part in creating or contributing to—as every act CLAIMANT performed are within reasonable and 

diligent business practice to preserve his investment, rather than an attempt to short-circuit any 

rules or obligations placed upon him by RESPONDENT. Therefore, if this Tribunal determines 

RESPONDENT’s actions were not discriminatory, it should also determine it is unreasonable to (1) 

create a causal-link from blameless behavior, and (2) assume ordinary business practices indicate 

bad faith.  

123. To conclude, Claimant urges this Tribunal to find Claimant’s investment illegally 

expropriated by Respondent to punish Claimant—though his actions as an investor were 

blameless and clean. Thus, Claimant should be compensated for his losses and awarded said 

compensation in value no less than 120,000,000.00 USD with compounded interest, as 

“compound interest reflects economic reality. The time value of money in free market economies 

is measured in compound interest.”239 This Tribunal should award the CLAIMANT approximately 

160,000,000.00 USD total, pursuant to arbitral norms including compound interest.  
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PRAYER FOR RELIEF 

 
 

The Claimant requests that the Arbitral Tribunal:  
 
1. find that the Republic of Oceania has expropriated the Claimant’s investment by the 
implementation of the sanctions and introduction of Executive Order of 1 May 2014;  
 
2. award the Claimant compensation in value no less than 120,000,000 USD, with interest as of 
the date of issuance of the award.  
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