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STATEMENT OF FACTS 

 

1. Peter Explosive, an investor, is a national of Euroasia and Claimant in this dispute. 

Respondent is the Republic of Oceania. 

Investment 

2. In February 1998, Peter Explosive, a resident of Fairyland acquired shares in Rocket 

Bombs Ltd. At that time Rocket Bombs Ltd was a decrepit company. In November 

1997 it lost its license, which led to the suspension of arms production. As a result, a 

large number of residents of local town of Valhalla, who were employed, had been left 

without a means to make a living. 

3. After acquiring shares in Rocket Bombs Ltd, Peter Explosive made every effort to 

restore the company. The main difficulty was the need to obtain environmental license 

as a prerequisite for commencing the production of arms. This process got 

complicated by the expensiveness of environmental-friendly technology and time-

consuming administrative procedure.  

Environmental License and Subsidy 

4. As the funds of Rocket Bombs Ltd were very limited, the company applied for the 

subsidy for the purchase of the environmental-friendly technology. The decision-

making process was very time-consuming and usually resulted in negative outcome. 

The time was of a crucial importance for Rocket Bombs Ltd, because while the 

company was waiting for the decision on subsidy, it was unable to produce or sell 

arms and, thus, receive income. Peter Explosive was seeking to expedite the decision-

making regarding the subsidy. One of the ways to do so was a private meeting with the 

President of the National Environmental Authority of Oceania in July 1998. The 

administrative process was accelerated, however, the decision on subsidy was still 

negative. 

5. In August 1998 Peter Explosive obtained the license, however, the problem of funds 

was still on agenda. He managed to find an alternative solution. In December 1998 the 

contract for the arms production was commenced with Euroasia, which was set to 

expire on 1 January 2014. Euroasia was in the process of modernization of its armed 

land forces and the contract was aimed at continuing of this process. 
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6. The contract provided for advances payable on February 1999, which allowed Rocket 

Bombs Ltd receive the money it needed for commencing arms production. The life in 

the town improved as Claimant become able to rehire workers from Valhalla (even 

more than before). 

7. Before the contract expired, Euroasia proposed the conclusion of another contract. It 

was concluded on 28 February 2014, effective as of 1 April 2014. The new contract 

made it possible to keep people employed and maintain the high level of life in town. 

Situation with Fairyland 

8. Fairyland historically was a part of the territory of Euroasia. In November 2013, the 

authorities of Fairyland held a referendum on the secession of Fairyland from Eastasia 

and its reunification with Euroasia. The majority decided in favor of secession and 

reunification. The secession was bloodless and peaceful. Euroasia sent forces to 

Fairyland only upon the request of Fairyland to protect the territory, no force was 

actually used. On 23 March 2014, Euroasia officially declared Fairyland a part of the 

Euroasian territory. 

9. Eastasia declared the referendum and secession to be illegal and sent a notification to 

Euroasia, breaking off diplomatic relations between the two countries. 

Executive Order by the President of Oceania 

10. On 1 May 2014 the President of the Republic of Oceania issued an Executive Order by 

the President of Oceania. The Executive Order by the President of Oceania introduced 

a system of sanctions against the persons, who were ever engaged in certain sectors of 

the Euroasian economy, including those producing arms for Euroasia. In the arms 

production sector, Rocket Bombs Ltd was the only company designated by the 

sanctions. 

11. All the Oceanian companies, which supplied Rocket Bombs Ltd with the materials 

necessary for arms production, declared that pursuant to the Executive Order, they are 

no longer bound by the provisions of their contracts with Rocket Bombs Ltd and have 

no intention to perform them.  

12. The sanctions resulted in the deterioration of Rocket Bombs’ business and in a rapid 

decrease in the value of its shares. As a result, Peter Explosive could neither conduct 

the business, nor sell it.  
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13. This also meant that from that moment Valhalla and its inhabitants were threatened to 

go back to life they lived before Rocket Bombs Ltd was acquired by Peter Explosive. 

Dispute 

14. In an attempt to resolve the dispute on 23 February 2015 Peter Explosive submitted a 

notice of dispute between him and Oceania to the Oceanian officials. On 11 September 

2015 Peter Explosive submitted the Request for the Arbitration to the Secretariat of 

International Court of Arbitration of the ICC. 
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SUMMARY OF ARGUMENTS 

15. JURISDICTION 

The ICC Tribunal has jurisdiction. First, Peter Explosive is an investor pursuant to 

Article 1.2 of the Euroasia BIT because he has had a Euroasian nationality before the 

issuance of the Executive Order by the President of Oceania. The nationality was 

granted to Peter Explosive after the legal secession of Fairyland and its reunification 

with Euroasia. Should the ICC Tribunal not consider the secession and reunification 

legal, Euroasia still had a right to grant its nationality to Peter Explosive. Second, 

Claimant made a protected investment, especially in accordance with “clean hands” 

requirement. There is no evidence that Peter Explosive breached Oceanian laws at the 

moment of acquiring shares in Rocket Bombs Ltd. The evidence required should be 

clear and convincing and the burden of proof lies on Respondent. Respondent failed to 

discharge the burden of proof. Third, Claimant complied with requirement of amicable 

settlement by submitting the notice of dispute and Claimant did not have to bring his 

claim before the local courts under the Euroasia BIT. Alternatively, fourth, Claimant 

relies on the MFN clause of the Euroasia BIT to invoke the dispute settlement 

provision of the Eastasia BIT.  

16. MERITS 

If the Tribunal finds that it has jurisdiction and rules on the merits of the case, Peter 

Explosive submits that, first, Claimant’s investment was indirectly expropriated as he 

was deprived of the ability to use and enjoy its investment and its investment lost its 

value as a result of Respondent’s actions. Second, the expropriation was unlawful as 

Claimant did not receive any compensation. Third, Respondent could not rely on 

countermeasures or “security exception” clause to be exempted from the liability. 
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ARGUMENTS ON JURISDICTION 

 

17. The Tribunal has jurisdiction over the present case and Respondent’s objections to 

Tribunal’s jurisdictions are without merits. Firstly, Claimant is an investor pursuant to 

Article 1.2 of the Euroasia BIT (I). Furthermore, Claimant has complied with 

requirements of pre-arbitral steps under Article 9 of the Euroasia BIT (II) or, 

alternatively, Claimant relies on the MFN clause of the Euroasia BIT to invoke the 

dispute settlement provision of the Eastasia BIT (III). Claimant will develop these 

arguments below. 

I. PETER EXPLOSIVE CAN BE TREATED AS AN INVESTOR UNDER 

THE EUROASIA BIT 

18. According to Article 1.2 of the Euroasia BIT the term “natural person” means any 

natural person having the nationality of either Contracting Party in accordance with its 

laws.
1
 An investor who is a natural person must have nationality of one of the BIT 

member states at the time of the alleged breach of the obligation forming the basis of 

its claim and continuously thereafter until the time the arbitral proceedings are 

commenced.
2
 Peter Explosive met the mentioned criteria to qualify as a Eurosian 

investor: he obtained the nationality before the issuance of the Executive Order by 

Oceania in breach of the Oceania-Euroasia BIT (A) and remains the Eurosian national 

at the present time (B). 

A. Peter Explosive had the Euroasian nationality before the issuance of the Executive 

Order by the President of Oceania in breach of the Euroasia BIT 

i. Fairyland became a part of Euroasia after legal secession and 

reunification with Euroasia and therefore Euroasia could grant 

nationality to Peter Explosive 

19. Claimant submits that Euroasia could grant its nationality to Peter Explosive since 

Fairyland became a part of Euroasia after secession of Fairyland and its reunification 

with Euroasia which were carried out in accordance with the international law. 

                                                           
1
 Euroasia BIT, Art. 1.2. 

2
 Vivendi v Argentina, para. 50; Douglas, p. 290. 
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20. The secession of Fairyland from Eastasia was conducted in accordance with 

international law because people of Fairyland exercised their right to self-

determination. 

21. Self-determination is a central principle of international law, arising from customary 

international law
3
 and enshrined in a number of international treaties.

4
 As a part of 

self-determination right, international law requires all states to respect and promote the 

realization of the right of self-determination of peoples within and outside their 

jurisdiction.
5
 This duty has become an international custom with support of state 

practice, such as interstate assistance to peoples seeking internal self-determination in 

South Africa
6
 and Haiti

7
 and UN Resolutions requesting States to offer aid to groups 

struggling for self-determination.
8
 

22. International law prescribes that self-determination can be realized both internally 

within the state and externally by secession
9
. Meanwhile, external self-determination 

shall be realized in case internal way is impossible. In the present case internal self-

determination became available to people of Fairyland only after the reunification with 

Euroasia. The reason it became possible is because Fairyland, being closely socially 

and culturally tied with Euroasia, historically was a part of Euroasia and became a part 

of Eastasia only after wars
10

 and therefore, people of Fairyland could maintain no 

traditional way of life in Eastasia. Moreover, Fairyland never had a chance to speak 

upon the fact of its post-war attribution to Eastasia, the will of people of Fairyland 

which had to be considered as a decisive factor,
11

 was not taken into account in a 

proper way. 

23. The right of self-determination operates in favour of the seceding state when the 

secession is the decision of the people
12

 which can be expressed on a referendum. The 

                                                           
3
 UN G.A. res. Declaration on Principles concerning Friendly Relations; Helsinki Declaration, section VIII; 

ACHPR, Art. 20(1). 
4
 UN Charter, Art. 1, 55; ICCPR, Art. 1. 

5
 ICCPR, Art. 1; G.A. res. Declaration on Principles concerning Friendly Relations, paras. 1, 2, 3 and 5. 

6
 UN G.A. res. Declaration on Apartheid in Southern Africa; UN G.A. res. Policies of Apartheid of the 

Government of South Africa. 
7
 UN G.A. res. The Situation of Democracy and Human Rights in Haiti (II); UN G.A. res. The Situation of 

Democracy and Human Rights in Haiti (I). 
8
 UN G.A. res. Question of Territories under Portuguese administration (I); UN G.A. res. Question of Southern 

Rhodesia; UN G.A. res. Question of South West Africa; UN G.A. res. Question of Territories under Portuguese 

administration (II). 
9
 UN Committee General Recommendation: Right to Self-determination, para. 4. 

10
 Request for Arbitration, p. 5. 

11
 Beigbeder, at para. 13; UN Security Council, Resolution 658; UN Security Council, Resolution 1246; UN 

Security Council, Resolution 1272. 
12

 Crawford, p. 387. 
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referendum is considered the most appropriate way to indicate the people’s opinion, 

and this approach is supported by the practice of the UN Security Council
13

 and 

General Assembly.
14

 The secession from Eastasia was the last resort for people of 

Fairyland to exercise the right to self-determination.
15

 The majority of people of 

Fairyland voted for secession on the referendum held on November 1, 2013.
16

 

Therefore, the right to self-determination was realized by the people of Fairyland by 

the legal means of referendum. 

24. Respondent may seek to argue that secession can be declared only in the case people 

seeking the secession are oppressed by the predecessor state, however in the 

international practice the reunification of Cameroons was found legal with no 

oppression coming from the predecessor state.
17

 

25. The reunification is legal when the seceding territory has an organized government 

that acts on freely and explicitly expressed will of the population. The government of 

Fairyland acted effectively and in the best interest of the people Fairyland including 

the act of calling Euroasia for intervention.
18

 The referendum showed that the 

government of Fairyland had full support from the population and power to act on 

behalf of the people of Fairyland to call upon both the secession and reunification with 

Euroasia. 

26. After the reunification Euroasia obtained jurisdiction over Fairyland and the Euroasian 

law started to apply to the territory including but not limited to the Citizenship Act 

according to which residents of Fairyland were allowed to apply for Euroasian 

nationality as did Peter Explosive.
19

 This rule was established in accordance with the 

international law which dictates that, while a predecessor state continues to exist, a 

successor state shall attribute its nationality to persons who have habitual residence on 

the integrated territory.
20

 Therefore, Peter Explosive was legally granted the Euroasian 

nationality after the application was made and that happened before the Executive 

Order by Oceania was issued in breach of the Euroasia BIT. 

                                                           
13

 UN Security Council, Resolution 1246; UN Security Council, Resolution 1272. 
14

 UN Committee General Recommendation: Right to Self-determination. 
15

 LN Reference re Secession of Quebec, para. 135. 
16

 Statement of Uncontested Facts, p. 35, para. 14. 
17

 Chem-Langhëë, p. 10. 
18

 Statement of Uncontested Facts, p. 35, para. 14. 
19

 Procedural Order No. 2, p.  56, para. 4. 
20

 ILC Draft Articles on Nationality of Natural Persons in relation to the Succession of States with 

commentaries, Art. 24. 
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ii. Alternatively, even if Fairyland did not reunite with Euroasia in 

accordance with the international law Peter Explosive’s change of 

nationality was legal 

27. It is the established position in the customary international law that the law of the State 

whose nationality is claimed determines whether the claimant is a national of that 

State.
21

 There exists no obligation upon States not to grant its nationality to the 

nationals of other states. Peter Explosive became a national of Euroasia on 

March 23, 2014 in accordance with the Euroasian law.
22

 

28. Peter Explosive abandoned his Eastasian nationality although he did not meet the 

formal requirements of the notice of the renunciation of one’s citizenship established 

in Eastasia.
23

 After Peter Explosive applied for the Euroasian nationality he could not 

any longer be a person with a dual nationality.
24

 Peter Explosive’s intentions under the 

circumstances of the arising conflict should overweigh the formal requirements. Peter 

Explosive is the Euroasian investor who is not a national of any other states. 

29. Even if the Tribunal finds that Peter Explosive still possesses the Eastasian nationality 

and has therefore a dual nationality, the Tribunal should nevertheless apply the 

Euroasian BIT. The Tribunal is not bound by the formal requirements of a national 

law and is empowered to decide the issue of nationality when the jurisdiction of the 

tribunal turns on that issue.
25

 The Tribunal should consider Peter Explosive as a 

Euroasian national and apply the Euroasia BIT because as it is established in Eudoro 

A. Olguín v Paraguay respondent may deny legitimacy of a claimant relying on 

protection of either of his mother countries only in the absence of a tie of effective 

nationality between the individual and protecting nation; it is for the applicant to 

decide upon which mother state’s protection request for an arbitration and show a tie 

of effective nationality with this state. If the applicant succeeds in providing these 

facts, then the Tribunal should apply the BIT signed by the state upon protection of 

which the applicant relies.
26

 As the tribunal has put it: 

“What is important in this case in order to determine whether the Claimant has 

access to the arbitral jurisdiction based on the BIT, is only whether he has 

Peruvian nationality and if that nationality is effective. 

                                                           
21

 Chittharanjan, p. 15; Yannaca-Small (II), p. 10; Declaration on the Consequences of State Succession for the 

Nationality of Natural Persons, Art. 2. 
22

 Procedural Order No. 2, p. 56, para. 4. 
23

 Procedural Order No. 3, p. 59-60, para. 2. 
24

 Procedural Order No. 2, p. 56, para. 4. 
25

 Soufraki v UAE, para. 55. 
26

 Eudoro A. Olguín v Paraguay, para. 62. 
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<…> 

To this Tribunal, the effectiveness of his Peruvian nationality is enough to 

determine that he cannot be excluded from the provisions for protection under the 

BIT.”
27

 

30. The same approach was taken in Micula v Romania where the Tribunal stated that to 

find a link between an investor and a state will be enough without any need to look for 

the closest tie.
28

 

31. In the present case Peter Explosive relies on the protection of Euroasia and has a tie of 

effective nationality with Euroasia, one of the states, nationalities of which he has, 

therefore Peter Explosive fulfilled all necessary requirements for the Tribunal to apply 

the Euroasia BIT. 

32. Peter Explosive is closely connected with Euroasia according to the test of effective 

nationality. The test of effective nationality provides that there has to be a genuine link 

between a natural person and a state.
29

 In the present case Peter Explosive is closely 

tied with Euroasia; his personal life and business are connected with Euroasia: his 

family has Euroasian roots
30

 and his main contractor being Euroasia.
31

 Therefore, the 

Tribunal should treat Peter Explosive as a Euroasian national and apply the Euroasia 

BIT. 

B. Peter Explosive retained Euroasian nationality until now  

33. Peter Explosive was a Euroasian national till the start of arbitral proceedings. The 

Request for Arbitration is submitted by Peter Explosive on September 11, 2015
32

, 

which is almost six months after he obtained the Euroasian citizenship.
33

 

34. Therefore, Peter Explosive is investor under the Euroasia BIT and has standing to 

bring the present claim, as he met both requirements: he had the relevant nationality at 

the time of the alleged breach of the obligation forming the basis of its claim and 

continuously thereafter until the time the arbitral proceedings were commenced. 

35. Therefore, the Tribunal has jurisdiction over the present case and Claimant is an 

investor pursuant to Article 1.2 of the Euroasia BIT. 

                                                           
27

 Eudoro A. Olguin v Paraguay, para. 61. 
28

 Micula v Romania, para. 101. 
29

 Casado v Chile, paras. 254-60. 
30

 Statement of Uncontested Facts, p. 34, para. 15. 
31
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32

 Request for Arbitration, p. 3. 
33

 Procedural Order No. 2, para. 4. 
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II. CLAIMANT MADE A PROTECTED INVESTMENT, PARTICULAR IN 

THE LIGHT OF THE “CLEAN HANDS” DOCTRINE AS PROVIDED FOR 

IN ARTICLE 1.1 OF THE EASTASIA BIT 

36. The Claimant’s investment should be granted protection because it falls within the 

definition of an investment provided by both Euroasia and Eastasia BITs (A) and was 

made in accordance with laws of the host state and, thus, it meets the “clean hands” 

requirement (B).  

A. Claimant made an investment 

37. Claimant’s participation in Rocket Bombs Ltd is an investment.  

38. Both Art 1.1.(b) of the Euroasia BIT as well as Art 1.1.(b) of the Eastasia BIT defines 

investment as: 

“every kind of asset directly or indirectly invested by an investor of one 

Contracting Party in the territory of the other Contracting Party and shall include, 

in particular … shares of companies or any other form of participation in a 

company.” 

39. Peter Explosive acquired 100% of shares in Rocket Bombs Ltd in February 1998.
34

 

Hence, it made an investment pursuant to both BITs. 

40. The Claimant’s shareholding as an investment includes the value of shares, the ability 

of Peter Explosive as a shareholder to sell this shares and the ability to receive income 

from them.
35

  

B. Investment was made in accordance with “clean hands” requirement 

41. Peter Explosive’s investment should be granted protection because “clean hands” 

requirement provided by the Eastasia BIT is met. In particular, Claimant made an 

investment in accordance with Oceanian laws and did not breach them (i), Respondent 

failed to meet the high burden of proof for corruption allegations (ii). In any event, 

“clean hands” doctrine cannot be applied to actions taken after the making of an 

investment (iii). 

i. There is no breach of Oceanian laws on the Claimant’s side 

                                                           
34

 Statement of Uncontested Facts, p. 32, para. 2. 
35

 Dolzer/Schreuer, p. 60  
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42. Claimant fulfilled the requirement that the investment should be made “in accordance 

with the laws and regulations” of the host state,
36

 thus, there are no grounds to deprive 

Claimant’s investment of protection.  

43. Respondent assumes that Claimant’s investment should not enjoy protection since 

Claimant allegedly breached Oceanian domestic laws. However, Respondent fails to 

explain which actions should be qualified as a breach and under which sources of 

Oceanian law. Respondent invites the tribunal to treat the Claimant’s meeting with the 

President of the National Environmental Authority of Oceania as a breach or find out 

if the corruption had happened during this meeting.  

44. Art 1.1 of the OECD Convention on Combating Bribery of Foreign Public Officials in 

International Business Transactions
37

, gives the following definition of corruption: 

“intentionally to offer, promise or give any undue pecuniary or other advantage, 

whether directly or through intermediaries, to a foreign public official, for that 

official or for a third party, in order that the official act or refrain from acting in 

relation to the performance of official duties, in order to obtain or retain business 

or other improper advantage in the conduct of international business.” 

45. There is no evidence that in relationship between Peter Explosive and Oceanian 

authority the corruption did occur. In particular, no evidence provides that any 

pecuniary or non-pecuniary advantage was promised or given to the President of the 

National Environment Authority of Oceania.  

46. The intention to encourage the President to grant the license or subsidy bypassing the 

procedure and requirements under the Environment Act 1996 is also not present.  

47. Administrative procedure regarding subsidy in Oceania is very long and time 

consuming process,
38

 while Claimant needed to resume production as soon as possible 

to generate income for covering the initial expenses (including expenses for adjusting 

the arms production to the requirements of the Environment Act 1996).
39

  

48. The meeting with the President was an attempt to expedite the decision of the Ministry 

of Environment regarding the subsidy and to secure the resumption of arms production 

in the factories of Rocket Bombs.
40

 

49. The decision upon the request for the subsidy was negative,
41

 thus, the meeting never 

affected the outcome of decision-making process. If the corruption would have taken 

                                                           
36

 Eastasia BIT, Art. 1.1. 
37

 OECD Convention on Combating Bribery, Art. 1.1. 
38

 Statement of Uncontested Facts, p. 33, para. 6 
39

 Ibid., p. 32, para. 4 
40

 Ibid., p. 33, para. 6. 
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place, the request would have been fulfilled. Thus, Claimant did not attempt to obtain 

any improper advantage.  

50. Therefore, facts of the case do not support the Respondent’s position that Claimant 

had breached Oceanian laws, so the Claimant’s investment should be granted 

protection.  

ii. Respondent failed to meet the high burden of proof standard 

51. Respondent failed to meet the high burden of proof standard, required for corruption 

allegations. 

52. According to the maxim onus probandi incumbit actori (or actori incumbit probation), 

the prevailing principle for corruption allegations is that the burden of proving the fact 

lies on the party which relies on it.
42

 

53. For example, the tribunal in Metal Tech v Uzbekistan,
43

 where the issue of investor’s 

corruption arose, acknowledged that in relation to the burden of proof allocation for 

corruption issues in investment arbitration the principle that each party has the burden 

of proving the facts on which it relies should be applied.  

54. There are two points of view regarding the burden of proof standard for corruption 

allegations in international investment. First is that circumstantial evidence for 

corruption allegation is enough. However, very few scholars and tribunals share it. 

The prevailing view is that as corruption allegation is a serious one and jeopardizes 

protection of an investment, clear and convincing evidence is demanded.
44

 Thus, when 

corruption issue is invoked, the standard of proof should be beyond reasonable doubts. 

55. Case law supports the position that when a party invokes corruption accusation, it does 

not only carry the burden of proof, but the evidence should be clear and convincing.
45

 

56. In Metal Tech v Uzbekistan case the decisive evidence for the tribunal was a witness 

statement. The witness testified that there was a consulting agreement, under which 

USD 4 million was paid and that consultants were engaged in lobbying activities.
46

 

57. In World Duty Free v Kenya case the question of bribery in relation to the conclusion 

of the contract arose. During the proceedings CEO of Claimant confirmed that he had 

                                                                                                                                                                                     
41

 Ibid., p. 33, para. 7. 
42

 Llamzon, p. 229. 
43

 Metal-Tech v Uzbekistan, paras. 236-243. 
44
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45

 EDF Sevices v. Romania, para. 221; Metal Tech v Uzbekistan, paras. 236-243; World Duty Free v Kenya, 

paras. 130-136. 
46
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handed over the equivalent of USD 2 million in cash to the President and other 

officials as a ‘personal donation’. It described in detailed the meeting where the money 

was transferred. Also the copy of the letter of credit for the sum was attached to the 

file. 

58. These examples show very high standard of proof in case of bribery allegations. In the 

case at hand, Respondent failed to provide any evidence to discharge this burden. 

59. Therefore, the Claimant’s investment cannot be deprived of protection, because the 

fact of the breach was not proven by Respondent. 

iii. In any event, “clean hands” doctrine cannot be applied to the meeting that occurred 

after the investment was made 

60. According to Article 1.1 of the Eastasia BIT the asset should be invested in 

accordance with host state laws. The requirement of acting in accordance with host 

state laws only affects the stage on making an investment and not the following 

conduct of an investor. 

61. Thus, “clean hands” doctrine can only be applied to the acquirement of shares. 

Regardless of whether the breach of Oceanian law occurred on the stage of granting 

licence or not, Peter Explosive’s investment still enjoys protection. 

62. This position is supported by case law.
47

 In Yukos v. Russia case the tribunal found 

that Claimant’s actions regarding tax optimization scheme were taken after the making 

of the Claimant’s investment and, thus, cannot have any impact on the availability of 

protection of the investment.
48

 

63. Similarly, in the present case, the alleged act of bribery (which is for the avoidance of 

doubt denied) took place, according to Respondent, after shares were already acquired 

and Peter Explosive had already made his investment.  

64. Since there is no information about any violations of Oceanian law on the stage of 

acquiring shares, the tribunal should find that the investment can seek protection under 

the Eastasia BIT.  

                                                           
47
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III. CLAIMANT COMPLIED WITH REQUIREMENT OF AMICABLE 

SETTLEMENT AND HAD NO OBLIGATION TO BRING HIS CLAIM 

BEFORE LOCAL COURTS UNDER ARTICLE 9 OF THE EUROASIA BIT 

65. Dispute settlement clause in Article 9.1 of the Euroasia BIT provides as follows: 

“1. Any dispute regarding an investment between an investor of one of the 

Contracting Parties and the other Party, arising out of or relating to this 

Agreement, shall, to the extent possible, be settled in an amicable consultations 

between the parties to the dispute. 

2. If the dispute cannot be settled amicably, it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the 

investment is made. 

3. Where, after twenty four months from the date of the notice on the 

commencement of proceedings before the courts mentioned in paragraph 2 above, 

the dispute between an investor and one of the Contracting Parties has not been 

resolved, it may be referred to international arbitration”
49

 [emphasis added]. 

66. Therefore, the clause provides three prior conditions before recourse to international 

arbitration: 1) amicable consultations between the parties to the extent possible, 2) 

recourse to local courts and 3) twenty-four months period after the recourse to local 

courts before bringing the claim to international arbitration. The Claimant's 

submission is that he complied with the requirement to settle the dispute amicably (1) 

and that the provision to submit the dispute to local courts is not obligatory (2) or, 

alternatively, that bringing the claim to local courts would be futile and therefore is not 

a condition precedent to commencing this arbitration (3). 

A. Claimant complied with obligation to make an attempt to settle the dispute 

amicably 

67. Claimant completely satisfied the requirement to attempt to settle the dispute by 

amicable consultations by submitting a notice of dispute to Oceanian officials.  

68. The dispute settlement clause shall be interpreted in accordance with VCLT which is 

the source of rules of interpretation of international treaties’ terms. Oceania, Euroasia 

and Eastasia are all parties to the VCLT;
50

 therefore, they are bound by provisions 

thereof. In accordance with Article 31 of the VCLT: 

                                                           
49

 Euroasia BIT, p. 43, art. 9. 
50
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“[a] treaty shall be interpreted in good faith in accordance with the ordinary 

meaning to be given to the terms of the treaty in their context and in the light of its 

object and purpose.”
51

 

Following this provision, the ordinary meaning of the text is “the starting point of the 

process of interpretation”,
52 

and the wording of the terms of the treaty is presumed to 

be the faithful expression of common intention of the parties.
53

 

69. The dispute settlement clause of the Euroasia BIT suggests Claimant to make a 

reasonable attempt to settle the dispute amicably. This is expressly provided by the 

very wording of Article 9.1 of the Euroasia BIT which provides that dispute "shall, to 

the extent possible, be settled in an amicable consultations between the parties to the 

dispute". The particular wording “to the extent possible” alongside with absence of 

any obligatory period for amicable settlement of dispute (so-called "cooling-off 

period") means that the obligation to consult is an obligation of means not an 

obligation of result. The only obligation Claimant has under this provision is to make 

an attempt to settle the dispute amicably.  

70. Such an approach to interpretation of a similar dispute settlement clause was accepted 

by a tribunal in the Ambiente Ufficio v. Argentina case where the tribunal interpreted 

the phrase: “the dispute […] shall be, insofar as possible, resolved through amicable 

consultations between the parties to the dispute”. The tribunal came to the conclusion 

that the ordinary meaning of the provision with "possibility" clause should be 

interpreted that the obligation stated thereof was not violated 

“if it is established that (a) the sufficient minimum amount of consultations was 

actually conducted, or at least offered, or that (b) amicable consultations in order 

to resolve the case at stake were not possible in the first place.”
54

 

The similar argumentation to the identical wording was applied by the tribunal in the 

Giovanni Alemanni v. Argentina case.
55

 

71. It is important that these conditions are alternative, therefore, if one of these conditions 

exists, there is no violation of the provision by investor. This means that if the attempt 

to settle the dispute amicably took place, the requirement of amicable consultations is 

satisfied. 

                                                           
51
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72. In the present case Claimant made an attempt to amicably settle the dispute with 

Respondent when he notified the Oceanian Ministry of Foreign Affairs of his dispute 

with Oceania and sent copies to the Ministry of Finance, Ministry of Defence and 

Ministry of Environment.
56

 However, this attempt did not lead to any substantive 

result, and there is no information about reaction of Respondent to notice of dispute. In 

the circumstances where there is no answer from the other party of dispute the 

meaningful procedure of consultations is impossible. Moreover, Claimant notified the 

Oceanian officials of the dispute on 23 February 2015,
57

 that is more than six months 

before filing the request for arbitration on 11 September 2015.
58

 This period of time is 

similar to the ordinary cooling-off periods provided in many BITs,
59

 and this period is 

reasonable. In light of this, Claimant acted in a good faith and the actions taken by 

Claimant prior to initiating this arbitration were sufficient to satisfy the requirement of 

amicable settlement.  

73. Therefore, Claimant complied with Article 9.1 of the Euroasia BIT by submitting the 

notice of dispute to authorities of Oceania in a reasonable period of time before 

submitting the claim to the arbitration.  

B. The recourse to local courts under Article 9.2 of the Euroasia BIT is not obligatory 

74. Article 9.2 of the Oceania-Euroasia BIT provides that the dispute “may be submitted 

to the competent judicial or administrative courts of the Contracting Party”.
60

 The 

ordinary meaning of “may” suggests the option rather than obligation. The wording of 

the clause does not provide the party “must” or “shall” submit the dispute to local 

courts, which would constitute an obligatory requirement. Therefore, the submission 

of the dispute between Claimant and Respondent to the local courts is not a mandatory 

condition of the offer to arbitrate, and non-compliance with it does not affect the 

jurisdiction of the Tribunal.  

C. Alternatively, recourse to the Oceanian courts would be futile 

75. While Claimant did not attempt to resolve the dispute in Oceanian courts, non-

compliance with this requirement of Article 9.2 of the Euroasia BIT does not affect the 

                                                           
56
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jurisdiction of the Tribunal. Recourse to the Oceanian courts to resolve the dispute 

between Claimant and Respondent would be futile and cannot be considered a pre-

condition of the present arbitration proceedings because there were no reasonable 

prospect of redress from any Oceanian courts (i), and in any case this litigation process 

would not be completed within 24 months (ii).  

i. There is no need to attempt the recourse to Oceanian courts because they have no 

power to settle the dispute 

76. Oceanian courts do not offer an effective remedy for settlement of dispute between 

Claimant and Respondent arising out or relating to the Euroasia BIT, that means that 

recourse to local courts would be futile. 

77. The requirement to use local remedies in the BITs is subject to the general exception 

of futility. ILC Draft Articles on Diplomatic Protection originally settle this exception 

to the exhaustion of local remedies rules, but the recourse to local courts for a certain 

period of time has some similarity with the exhaustion of local remedies clause and 

because both these provisions suggest the domestic courts to be able to settle the 

dispute between national of one state and the other state. The difference is that the 

exhaustion prescribes the final outcome of the case while recourse to local courts 

contains the certain time limit for domestic courts to be used. For example, the 

Tribunal in Giovanni Alemanni v Argentina on the basis of the exception of futility of 

local remedies accepted its jurisdiction.
61

 The crucial issue is to determine whether the 

local courts could be an effective remedy for investor to settle the dispute with the host 

state. 

78. The ability of court to decide the case depends on the nature of a dispute and the 

jurisdiction of court regarding disputes with national or international legal basis. The 

international courts and tribunals often refer to the issue of the existence of dispute or 

nature of legal dispute. Thus, in Interpretation of Peace Treaties case, the ICJ defined 

a dispute as  

“a situation in which the two sides held clearly opposite views concerning the 

question of the performance or non-performance of certain treaty obligations.”
62

  

79. Therefore, the key point of the dispute’s nature is the conflict of views of parties 

regarding the compliance of parties with treaty obligations. The contradiction between 
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parties relates to the question whether Oceania violated provision on unlawful 

expropriation under the Euroasia BIT which is the international treaty between two 

states - Euroasia and Oceania. Having in mind that dispute settlement clause of the 

Euroasia BIT refers to any dispute “regarding an investment […] arising out of or 

relating to this Agreement”, it is obvious that the same dispute mentioned in Article 

9.1 and 9.2 shall be submitted to arbitration. For these reasons, this is the dispute 

which is the basis for the claim to be brought directly under the BIT.  

80. It is well established in the practice of investment tribunals, that the requirement of 

recourse to local courts contains not only obligation of investor to bring his claim to 

the domestic courts of the host state but accordingly an obligation of the host state to 

make its courts entitled to settle investor-state disputes. For instance, tribunal in the 

Urbaser v. Argentina case, taking into account the good faith principle, stated that  

“it must also be accepted that as far as the Host State is concerned, the same system 

[system of dispute settlement provision with recourse to local courts] contains a treaty 

obligation to keep its courts available for this purpose.”
 63

 

Therefore, host state cannot require the investor to submit the dispute to domestic 

courts unless these courts have competence to settle the dispute. 

Applying this principle of bilateral obligation of recourse to local courts to the present 

situation, Article 9.2 of the Euroasia BIT contains an obligation of Contracting States 

to make courts available and effective for the purpose of settlement of dispute between 

investor and state. Paragraphs 2 and 3 of the dispute settlement clause of Euroasia BIT 

mean that the judicial or administrative courts of the host state shall be competent to 

resolve the dispute between an investor and the host state. Particularly, the court must 

have competence ratione materiae to adjudicate the dispute arising out of international 

treaty. At the same time national courts of Oceania have no power to decide cases 

under claims directly brought under international treaties neither in accordance with 

the international law, nor in accordance with the Oceanian national law.
64

 

81. Moreover, proceeding in the courts of Oceania would not be effective due to the 

political reasons. The Oceanian Constitutional Tribunal historically respect the opinion 

of the executive branch in the conduct of foreign policy,
65

 it seems rather unrealistic 

that it would set aside the Executive Order by the President of Oceania. That means 
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that the investor's effort to seek the remedy in Oceanian courts would be deliberately 

useless and unsuccessful from the outset. 

ii. In any event, the period of 24 months is not sufficient for settlement of the dispute  

82. In any case, even if the dispute were submitted to the national courts of Oceania, the 

proceeding would be unlikely completed during the period of 24 months. The only 

opportunity to investor to seek redress in national courts is to stop the sanctions by 

termination of the Executive Order by the President of Oceania. The only authority 

which is entitled to set aside the Executive Order by the President of Oceania in case 

of finding it unconstitutional is the Oceanian Constructional Tribunal.
66 

However, the 

process of examination the consistency of the Executive Order by the President of 

Oceania would be an extremely long process which would take up approximately 3 or 

4 years.
67

 This period looks unrealistic for possibility to set aside the Executive Order 

by the President of Oceania, therefore this period does not serve any useful purpose. 

83. In the light of described arguments, the recourse to local courts of Respondent does 

not hold out any realistic possibility to settle the dispute at hand. The only likely 

outcome of the proceeding in the national court would be additional costs for both 

Claimant and Respondent and delay of the effective proceeding. Therefore, effective 

remedy for investors affected by the Executive Order by the President of Oceania does 

not exist in Oceania, and non-compliance with Article 9.2 of the Euroasia BIT does 

not affect the jurisdiction of the Tribunal.  

IV. ALTERNATIVELY, CLAIMANT MAY INVOKE THE DISPUTE 

SETTLEMENT PROVISION OF THE EASTASIA BIT BY VIRTUE OF 

THE MFN CLAUSE OF THE EUROASIA BIT  

84. The MFN clause in Article 3 of the Euroasia BIT allow using it for invocation of 

dispute settlement provision of the Eastasia-Oceania BIT. 

85. There are two contradictory approaches to the possibility of applicability of MFN 

clause to the dispute settlement provisions. The first approach was expressed by, i.e., 

Salini v Jordan
68

 and Plama v Bulgaria
69

 tribunals which denied the applicability of 

MFN clauses to dispute resolution clause. The opposite approach supported by 
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Maffezini v Spain leaded line of tribunals
70

 confirms the possibility of application of 

the MFN to arbitration clause of the BITs, and Claimant submits that the second 

approach should be used by the present tribunal, applying the MFN clause of the 

Euroasia BIT to invoke the dispute settlement clause of the Eastasia BIT.  

86. Claimant can use the MFN clause of the Euroasia BIT to invoke the benefits of the 

dispute resolution clause of the Eastasia BIT because the MFN clause extends to the 

dispute settlement provisions.  

A. The dispute resolution provisions fall within the scope of the MFN clause 

87. To define the true intention of the parties to apply the MFN clause to the jurisdictional 

issues, the provisions of the treaty shall be read in its ordinary meaning in the light of 

the object and purpose of the treaty under Article 31 of VCLT. The other provisions of 

the treaty form the context of the treaty and should be used for determination of the 

intention of the parties as well.  

88. First of all, the scope of the MFN clause should be determined. The general rule of the 

scope of MFN clause is evidenced by ILC Draft Articles on MFN Clauses, where the 

ILC highlights that the beneficiary of the MFN clause acquires “only those rights 

which fall within the limits of the subject matter of the clause”.
71

 ILC Draft Articles on 

MFN Clauses are the most authoritative statement of the principles of international 

law in the sphere of MFN clause; therefore, the ICC tribunal should take it into 

account.  

89. Turning to the particular wording of the MFN clause, Article 3.1 of the Euroasia BIT 

reads as follows: 

“Each Contracting Party shall, within its own territory, accord to investments 

made by investors of the other Contracting Party, to the income and activities 

related to such investments and to such other investment matters regulated by this 

Agreement, a treatment that is no less favourable than that accorded to its own 

investors or investors from third-party countries.” 

90. The ordinary meaning of the word ‘treatment’ includes both substantive and 

jurisdictional rights of the investor, and this interpretation is in accordance with the 

purpose and object of the Euroasia BIT. One of the purposes stated in the preamble of 

the Euroasia BIT is to provide the effective means of asserting claims and enforcing 
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rights with respect to investments,
72

 therefore, the parties of the treaty recognised the 

importance of jurisdictional rights to protect the investments of foreign nationals. The 

investment tribunals widely recognize the close link between treatment of investments 

and investors and the dispute settlement provisions of the BITs. For instance, the 

arbitral tribunal in the Suez v. Argentina case noted that 

“the right to have recourse to international arbitration is very much related to 

investors’ management, maintenance, use, enjoyment, or disposal of their 

investments.”
73

 

The language of the MFN clause in the Argentina-UK BIT, analysed by the tribunal, 

suggested the treatment to be accorded to the "management, maintenance, use, 

enjoyment, or disposal of their investments".
74 

 

91. The MFN clause of the Euroasia BIT suggests even wider applicability of the MFN 

treatment, namely, "income and activities related to such investments and to such 

other investment matters regulated by this Agreement".
75

 Other investment matters are 

listed inter alia in Article 2.3 and include in particular "management, maintenance, 

use, enjoyment or disposal of such investments"
76 

and all these matters are protected by 

the terms of the Euroasia BIT. Therefore, the interpretation of the treatment to include 

both substantial and jurisdictional rights of investor is in accordance with ordinary 

meaning of the terms, other provisions and purpose of the treaty. Moreover, regarding 

this issue the Renta 4 v Russia tribunal declared that there is no textual basis or legal 

rule to say that “treatment” does not encompass the host state’s acceptance of 

international arbitration.
77

 

92. The indivisibility of dispute settlement provisions with substantive scope of protection 

is supported by the scholars. Namely, in Professor Sornarajah’s opinion, the right of 

the foreign investor to have a direct access to the arbitration is “a major step that has 

been taken to ensure the protection of the foreign investor”.
78

 This protective purpose 

accounts for the fact that international judicial bodies consider these dispute settlement 
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arrangements not as a mere procedural mechanism but “as arrangements provided 

better to protect the rights of traders and investors abroad”. 
79

  

93. Therefore, the treatment of investments includes the right of investor to have access to 

the arbitration, and the scope of MFN clause extends to the jurisdictional provisions of 

a third treaty.  

B. The MFN clause does not contain express exclusion of dispute settlement 

provisions  

94. In the light of the foregoing argument, Claimant submits that the MFN clause applies 

to dispute settlement unless there is express intention of the parties to the contrary. 

This view is widely supported by the international arbitral tribunals. For example, in 

the CMS Gas Transmission Company v. Argentina, the tribunal stated as follows:  

“Unless it appears clearly that the state parties to a BIT or the parties to a 

particular investment agreement settled on a different method for resolution of 

disputes that may arise, most-favored-nation provisions in BITs should be 

understood to be applicable to dispute resolution.”
80

 

95. The MFN clause at hand grants treatment 

“to investments made by investors of the other Contracting Party, to the income 

and activities related to such investments and to such other investment matters 

regulated by this Agreement.” 

The clause defines the scope of application but does not contain any exceptions. 

Moreover, nothing in the other provisions of the treaty or its object and purpose 

suggest exclusion of dispute settlement provisions from the scope of MFN clause. 

Therefore, Claimant is entitled to invoke the dispute settlement clause of the Eastasia 

BIT by virtue of the MFN clause of the Euroasia BIT. 

96. In case the Tribunal finds the possibility to invoke the dispute settlement provision of 

the Eastasia BIT by virtue of MFN clause of the Euroasia BIT, Claimant notes that he 

had satisfied the requirement of amicable settlement of the dispute under Article 8 of 

the Eastasia BIT.
81
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CONCLUSION ON JURISDICTION 

97. For the foregoing reasons, Claimant respectfully requests that the Tribunal find that is 

has jurisdiction to rule over the dispute because Claimant is a national of Euroasia (1), 

Claimant made an investment, including in accordance with “clean hands” 

requirement (2), Claimant complied with requirement of amicable settlement and did 

not have to bring his claim to the local courts (3) or, alternatively, Claimant relies on 

the MFN provision of the Euroasia BIT to invoke the dispute settlement clause of the 

Eastasia BIT (4). 

ARGUMENTS ON MERITS 

V. CLAIMANT’S INVESTMENT WAS EXPROPRIATED BY RESPONDENT 

98. Claimant's investment was expropriated by Respondent (A) and expropriation was 

unlawful (B). Moreover, sanctions imposed by Respondent in the absence of the 

approval by the UN Security Council cannot be justified as countermeasures (C) or is 

in any case Respondent could not be exempted from the liability by ‘security 

exception’ clause (D). 

A. Claimant’s investment was indirectly expropriated by Respondent 

99. Although there was no formal taking of title, Respondent committed an indirect 

expropriation of Claimant’s investment.  

100. The classic definition of indirect expropriation is contained in the Starrett Housing v. 

Iran case: 

“…it is recognized under international law that measures taken by a State can 

interfere with property rights to such an extent that these rights are rendered so 

useless that they must be deemed to have been expropriated, even though the State 

does not purport to have expropriated them and the legal title to the property 

formally remains with the original owner.”
82

 

101. It is a common point of view that indirect expropriation is to be determined on case-

by-case basis.
83

 Doctrine and case law
84

 provide that indirect expropriation occurs if 

an investor is deprived substantially of its property rights.  

102. According to professor McLachlan: 
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“there is … a fundamental consensus that if an investor suffers a deprivation of 

the use or enjoyment of its investment that can in some manner be linked to 

conduct of the State, an expropriation claim may be viable.”
85

 

103. The Tribunal should be further guided by the Harvard Draft Convention on the 

International Responsibility of States for Injuries to Aliens, which provides as follows: 

“A taking of property includes not only an outright taking of property but also any 

such unreasonable interference with the use, enjoyment, or disposal of property as 

to justify an inference that the owner thereof will not be able to use, enjoy, or 

dispose of the property within a reasonable period of time after the inception of 

such interference.”
86

 

104. Therefore, indirect expropriation occurs when an investor is deprived of the ability to 

use, enjoy or dispose an investment.  

105. Claimant suffered indirect expropriation, because it was deprived substantially of its 

property rights.  

106. First, Claimant’s investment was affected by refusal to perform contracts by the 

Oceanian suppliers. Executive Order issued by Oceanian government states that: 

“any contracting party of the blocked person is released from its contractual 

obligations towards the latter.”
87

 

107. Due to the Executive Order by the President of Oceania all Oceanian suppliers that 

contracted with Rocket Bombs Ltd
88

 issued formal notices declaring that they were no 

longer bound by the provisions of the contracts and had no intention to perform 

them.
89

 

108. In essence, Executive Order by the President of Oceania wiped out Rocket Bombs Ltd 

from Oceanian market. 

109. Claimant in Pope & Talbot v. Canada
90

 faced a similar problem. The tribunal can rely 

on the award since the case was decided under Article 1110 NAFTA, which contains a 

regulation of indirect expropriation identical to the Euroasia BIT.  

110. In Pope & Talbot v. Canada, the tribunal found that the investor's company access to 

US market constituted a proprietary interest protected under Article 1110 NAFTA.  

111. It highlighted in its decision that inability to access the market caused an adverse 

effect on investors property, because the claimant was deprived of business income. 
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Business income (in that case – based on the ability to sell softwood lumber in the 

United States market) was an integral part of the value of the enterprise.  

112. The tribunal decided that the loss of business income did not result in a “substantial 

deprivation” of the investor’s enterprise, because in Pope & Talbot v. Canada the right 

to export seafood lumber to the US market remained in a substantial part.  

113. However, in the case at hand, Rocket Bombs Ltd was fully deprived of the ability to 

carry out business activity with Oceanian suppliers, thus, expropriation did take place.  

114. Similarly, in Tecmed v. Mexico
91

 respondent refused to renew the claimant’s permit to 

operate the Las Víboras Landfill. Claimant could only use its property as landfill of 

hazardous waste. This business activity could only be carried out with the permission 

from government. Thus, when claimant was not granted such permit, its investment 

lost value, because it could not be used in accordance with its purpose. The tribunal 

found that Respondent’s actions amounted to expropriation.  

115. In Metalclad v. Mexico
92

 which was also decided under Art 1110 NAFTA the tribunal 

held that the denial to Metalclad of the right to operate the landfill, notwithstanding 

the fact that the project was fully approved and endorsed by the federal government, 

also constituted expropriation.  

116. Likewise, in the case at hand the stability of supply was a prerequisite for maintaining 

business activity of the company. Without the contracts with the suppliers being 

performed, Rocket Bombs Ltd became unable to produce arms, perform contracts with 

its customers or receive income.
93

 

117. Moreover, the investor can by no means affect or change the situation with the 

company caused by the Executive Order. He cannot use local remedies to receive 

performance under the contracts. Under the Executive Order refusal to perform does 

not constitute the breach of contract anymore. Thus, Executive order lead to 

repudiation of Claimant’s contractual rights and Claimant cannot enforce its contracts 

in domestic courts of Oceania. 

118. The standstill of arms production caused inability to receive income from Claimant’s 

shares in Rocket Bombs Ltd., which is one of the ways to exercise his right as a 

shareholder.
94

 Therefore, the Executive Order by the President of Oceania caused a 

situation where Rocket Bombs Ltd could not be used in accordance with its sole 
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intended purpose – production of arms. Peter Explosive was deprived of benefits and 

economic use of its investment.  

119. Second, production of arms is the source of income, and success in production 

determines the value of Rocket Bombs Ltd and, thus, shareholding. As a result of 

standstill of arms caused by the Executive Order by the President of Oceania, shares' 

value reduced almost to zero.
95

 Claimant became unable to sell his shares. This also 

amounts in substantial deprivation of proprietary interests. 

120. To conclude, the Claimant’s investment was indirectly expropriated by Respondent, 

because Executive Order by the President of Oceania resulted in substantial 

deprivation of the Claimant’s proprietary interest. 

B. Expropriation of Claimant’s investment was unlawful 

121. The expropriation of Claimant’s investment, committed by Respondent was unlawful, 

because it did not fulfill the requirements provided for in both BITs.
96

 These 

requirements are: the public purpose of expropriation, due process of law, prompt, 

adequate and effective compensation and non-discriminatory basis.  

122. Such requirements are very common in international investment law.
97

 The absence of 

one of the requirements makes expropriation unlawful. In the case at hand Claimant 

did not receive any compensation, let alone prompt, adequate and effective one, which 

means, that an expropriation was unlawful in any case. 

C. Respondent cannot rely on countermeasures to be exempted from liability 

123. Respondent could argue that the disputed measures qualified as lawful 

countermeasures in the meaning of Article 22 of the ILC Draft Articles on 

Responsibility of States for Internationally Wrongful Acts, and that the status of the 

measures as countermeasures excluded any liability.
98

 

124. However, there have been only three reported cases (all decided by ICSID tribunals) 

where such defence was pleaded: Corn Products v. Mexico, Midlands v. Mexico, and 

Cargill v. Mexico. In all three cases the defence was rejected and the tribunals found 

that a countermeasure could not extinguish or otherwise affect the rights of a party—
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i.e., the foreign investor—other than the State responsible for the prior wrongdoing. 

For instance, the Tribunal in Corn Products v. Mexico found that: 

“the doctrine of countermeasures, devised in the context of relations between 

States, is not applicable to claims under Chapter XI of the NAFTA. Those claims 

are brought by investors, not by States. A central purpose of Chapter XI of the 

NAFTA was to remove such claims from the inter-State plane and to ensure that 

investors could assert rights directly against a host State. The Tribunal considers 

that, in the context of such a claim, there is no room for a defence based upon the 

alleged wrongdoing not of the claimant but of its State of nationality, which is not 

a party to the proceedings.”
99

 

Consequently, even if attempted by Respondent this defence should be rejected in the 

present case as well. 

125. In the case at hand the claim is brought not by the State which is alleged to be a 

wrongdoer (Euroasia), but by the investor (Peter Explosive). Therefore, for the reasons 

set out above, Respondent could not rely successfully on the defense of 

countermeasures. 

D. Respondent cannot rely on Article 10 of Euroasia BIT to excuse it from liability 

126. BITs often include provisions making the protection of essential security interests of 

the State a defense to justify an action of the State otherwise prohibited.
100

 

127. Article 10 of the Euroasia BIT contains the following provision: 

“Nothing in this Agreement shall be construed to prevent either Contracting Party 

from taking measures to fulfil its obligations with respect to the maintenance of 

international peace or security.” 

128. Respondent, by issuing its executive order, referred to “an unusual and extraordinary 

threat to the national security and foreign policy of the Republic of Oceania”,
101

 

alleging that the actions of Government of the Republic of Euroasia constitute such a 

threat. Namely, Respondent alleges that there was a use of force and annexation of 

Fairyland. However, it is not the case in the present situation. 

129. As discussed already in paragraphs 19 – 26, there was no annexation and use of force 

in the situation with Fairyland. The reunification of Fairyland with Euroasia was 

bloodless and peaceful. Eastasia did not send any armed forces and there was no use of 
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force on the territory of Fairyland.
102

 Therefore, there was no any threat to 

international peace or security.  

130. For the reasons set above, Respondent cannot rely on “security exception” clause to 

avoid liability. 

VI. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED BY 

HIS INVESTMENT 

131. The tribunals are entitled under the principles of contributory negligence and damage 

mitigation to reduce substantially the amount of compensation if the investor 

contributed to the damage and did not act with due diligence. In the case at hand, 

however, Claimant did not contribute to the damage. 

A. There is no contributory negligence on the Claimant`s side 

132. Article 39 of the ILC Draft Articles on Responsibility of States for Internationally 

Wrongful Acts provides the basic rules for contributory fault: 

“In the determination of reparation, account shall be taken of the contribution to 

the injury by wilful or negligent action or omission of the injured State or any 

person or entity in relation to whom reparation is sought.”
103

 

133. ILC Draft Articles on Responsibility of States for Internationally Wrongful Acts with 

Commentaries provides that: 

“…not every action or omission which contributes to the damage suffered is 

relevant for this purpose. Rather, [the principle of contributory fault] allows to be 

taken into account only those actions or omissions which can be considered as 

wilful or negligent, i.e. which manifest a lack of due care on the part of the victim 

of the breach for his or her own property or rights […] It follows that something 

which is not wilful, negligent or otherwise culpable falls out with the principle 

expressed in Article 39.”
104

 

134. Respondent alleges that Claimant contributed to the damage it suffered by its own 

negligent action or omission. In particular, Respondent states that Claimant continued 

to supply weapons to Euroasia even after Peter Explosive should have known of 

Euroasia`s intention to annex Fairyland into its territory by direct military intervention, 

if necessary.
105

 However, this allegation is not correct and there was no willful or 
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negligent action or omission on the Claimant’s side. The facts of the present case show 

that Claimant did not know about the possibility of military intervention. 

Claimant did not know and should not have known about the chance of military 

intervention 

135. Claimant had no chance to know about the possibility of military intervention. A new 

contract for arms production, concluded between Claimant and the Ministry of the 

National Defence of Euroasia was aimed at completing the modernization process of 

the equipment for the Euroasian land forces.
106

 The process of modernization started a 

long time ago, even before the Rocket Bombs Ltd concluded the first contract (which 

was aimed on continuing the modernization process) with the Ministry of the National 

Defence in 1998.
107

 Therefore, Claimant had good grounds to believe that it will 

supply the weapons for the modernization process of Euroasian forces as it was 

provided by the contract. 

136. In any case, even if the Ministry of the National Defence of Euroasia planned to use 

the weapons received from Claimant’s company to make armed intervention in to 

Fairyland, this information would have been classified and Claimant would not be 

informed about this. Therefore, Claimant did not have a chance to know about the 

possible military intervention. 

137. Moreover, Euroasia did not wish to incorporate Fairyland by the military intervention. 

The Fairyland re-united with Claimant by realizing its right to the self-determination 

by means of the peaceful referendum. However, the national government of Eastasia 

declared that the referendum in Fairyland was unlawful and had no effect on the shape 

of the Eastasian territory. In this situation, the authorities of Fairyland wrote an official 

letter to the Minister of Foreign Affairs of Euroasia, asking for an intervention. After a 

long debate, the government of Euroasia decided to send the armed forces to Fairyland 

in order to help the Fairyland people to realize their right to self-determination. On 

1 March 2014, the armed forces of Euroasia entered the territory of Fairyland but were 

not used by authorities. Therefore, Claimant, as a wise investor, could not foresee such 

a situation as there was no certainty if Euroasia would have sent any armed forces to 

Fairyland. 
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CONCLUSION ON MERITS 

138. For the foregoing reasons we respectfully ask the tribunal to find that Claimant’s 

investment was indirectly expropriated and he is entitled to compensation. 
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PRAYER FOR RELIEF 

For the foregoing reasons, Claimant respectfully requests that the Tribunal: 

1. Find that it has jurisdiction to consider the dispute and claim is admissible; 

2. Find that the Republic of Oceania has expropriated the Claimant’s investment 

by the implementation of the sanctions and introduction of Executive Order of 1 May 2014; 

3. Award Claimant compensation in value no less than 120,000,000 USD, with 

interest as of the date of issuance of the award.  

 

Respectfully submitted on 19 September 2016 

by ALFARO 

on behalf of Claimant 

 


