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 1 

STATEMENT OF FACTS 

1. Claimant, Peter Explosive, is a national and resident of the Republic of Euroasia 

(“Euroasia”).
1
 Respondent, the Republic of Oceania (“Oceania”), signed the Euroasia-

Oceania BIT (“Euroasia-BIT”) with Euroasia on 1 January 1995.
2
  

2. In February 1998, Claimant invested in the town of Valhalla by acquiring a company 

called Rocket Bombs Ltd (“Rocket Bombs”).
3
 

3. At the time of the purchase Rocket Bombs was in a completely decrepit situation since 

the production of arms had been suspended as a consequence of the loss of the 

environmental license required for arms production.
4
  

4. Valhalla, the town where Rocket Bombs is seated, was severely affected by the 

company’s breakdown since lots of its residents worked in its arms production plant. 

As a result of the deterioration of Rocket Bomb’s business, a large number of workers 

became unemployed and the prosperity of Valhalla plunged.
5
   

5. Despite the doomed scenario, Claimant was fully committed to resume Rocket Bombs’ 

activity. In order to achieve this goal, Claimant obtained the required environmental 

license from the National Environmental Authority (“NEA”) on 23 July 1998.
6
 

Thereafter, on 1 January 1999 Claimant secured an important arms-supply contract 

with Euroasia, for a supply of arms in several instalments which would last until 

January 2014 which allowed Rocket Bombs to resume its production of arms on 1 

February 1999.
 7

  

6. At the time of the investment, Fairyland –Claimant’s place of origin– was a territory of 

Eastasia.
8
 However, most of the people living there, including Claimant, had more 

historical and cultural link to Euroasia, since Fairyland had been in the past part of 

Euroasia’s territory. The majority of Fairyland’s population never felt fully Eastasian 

                                                             
1
Facts,¶2. 

2
E-C1. 

3
Facts,¶¶2-3. 

4
Facts¶2. 

5
Facts,¶3. 

6
Facts,¶6. 

7
Facts,¶¶9,11. 

8
Facts,¶2. 



 2 

and always kept their Euroasian language and cultural traditions. In fact it was this 

majority’s desire to be reunited with its homeland, Euroasia.
9
  

7. On 1 November 2013, the residents of Fairyland, by virtue of a decision from the 

authorities of the region, decided to exercise their right of self-determination. By 

means of a referendum –dully authorized by Eastasia Constitution–, Fairyland 

residents were asked to decide whether or not Fairyland should leave Eastasia and 

reunite with Euroasia. As expected, the majority voted in favor of being part of 

Euroasia. However, Eastasia did not accept this referendum and declared it unlawful 

without a well-founded reason, bearing no respect for international law and the right 

for self-determination.
10

  

8. As a result of Eastasia’s continuous denial of the integration of Fairyland into 

Euroasia, Fairyland looked for support in its motherland, Euroasia. On 23 March 

2014, after a peaceful intervention, Euroasia officially declared the annexation of 

Fairyland to its territory. At last, the longest-awaited dream of the people of Fairyland 

of recovering their Euroasian nationality became real.
11

  

9. This turn of events in the geopolitical sphere did not affect in the slightest Oceania or 

any other third countries. The UN has not called upon States to intervene in the 

conflict and had not concluded any Resolution in relation to this issue.
12

  

10. In the meantime, before the annexation Rocket Bombs secured a new contract with 

Euroasia for further supply of arms to Euroasia in February 2014. The new contract 

substituted the first contract, which expired 1 January 2014.
13

 Claimant had not found 

another substitute contract, so this contractual renewal with Euroasia made him feel 

relieved he did not have to partially close the factory, with many workers resulting laid 

off. Moreover, with this new contract it could be expected more prosperity for the 

region of Valhalla.
14

 

                                                             
9
Facts,¶14. 

10
Facts,¶14. 

11
Facts,¶14. 

12
PO2,¶3. 

13
Facts,¶15. 

14
RfA. 
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11. However, Oceania’s governmental steps following February 2014 led to a much 

different and unfortunate fate. Oceania declared the annexation illegal and refused to 

recognise Fairyland as part of Euroasia and took further measures. And this was not 

all. On 1 May 2014, Respondent issued the Executive Order on Blocking Property of 

Persons Contributing to the Situation in the Republic of Eastasia (the “EO”), in order 

to combat such an alien and orderly procedure.
15

  

12. By means of the EO, Respondent blocked certain entities that were operating in its 

territory and had contractual relations with Euroasia;
16

 severe and permanent sanctions 

were imposed to all these entities. Claimant was the only company operating in the 

arms sector who qualified as a blocked person.
17

  

13. The effect of this radical, arbitrary and unnecessary measure could not have been 

worse for Claimant and its investment: as a result of the EO, the value of the Rockets 

Bombs’ shares went down almost to zero, which made it impossible for Claimant to 

sell its shares of Rocket Bombs in the stock exchange. Claimant found itself not able 

to either conduct its business or sell it.
18

 

14. Moreover, Claimant could not meet its contractual obligations with other companies 

outside Oceania, incurring for that in liability for breaching of contracts.
19

  

15. On 11 September 2015 Claimant submitted a Request for Arbitration (“RfA”) before 

the ICC alleging the breach of the Euroasia-BIT.
20

  

  

                                                             
15

Facts,¶¶16;E-C2. 
16

Facts,¶16. 
17

Facts,¶17,PO2¶6. 
18

Facts,¶17. 
19

Facts,¶17. 
20

RfA. 
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INTRODUCTION  

16. Peter Explosive is a national of Euroasia and has instituted these arbitral proceedings 

under the Euroasia-BIT to claim for damages arising out of Oceania’s wrongful 

indirect expropriation of Claimant’s investment. 

17. Pursuant to the Most-Favoured Nation (“MFN”) clause of Art.3 Euroasia-BIT 

Claimant is entitled to  

“treatment that is no less favourable than accorded to […] investors from third-party 

countries” 

18. Art.8 of the Eastasia-BIT establishes a more favourable investment dispute resolution 

mechanism to Eastasian investors than the one set forth in Art.9 of Euroasia-BIT, since 

under the former, the investor is empowered to directly refer the dispute to the ICSID, 

ICC or an ad hoc arbitration under the UNCITRAL Arbitration Rules.
21

; whereas 

under the Euroasia-BIT, and investor must comply with a dilatory 24 months litigation 

period before the local courts prior to resorting to international arbitration, thereby 

delaying remedy for the State’s internationally wrongful acts. Therefore, making use 

of the MFN clause of the Euroasia-BIT, Claimant refers this dispute to an international 

arbitration under the ICC Arbitration Rules (the “Rules”).  

19. Claimant invested in Oceania by acquiring a factory for the arms production, Rocket 

Bombs, which after more than 15 years operating in the country was indirectly 

expropriated by Respondent by means of unjustifiable state sanctions. The deprivation 

was such that Claimant will never be able to run his business again. 

20. Respondent’s conduct through the adoption of the EO constituted a violation of 

Claimant’s rights under Euroasia-BIT, and as a consequence Respondent must pay 

Claimant compensation in a value no less than 120,000,000USD for the damage 

suffered. 

21. On 10 February 2016 the Tribunal issued the Procedural Order No.1 (“PO1”) 

instructing the Parties to address the claims, objections and defences raised by the 

                                                             
21
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Parties in their RfA and Answer to the Request for Arbitration (“ARA”). In this 

Memorial Claimant addresses whether:  

(a) Claimant is an investor pursuant to Art.2 Euroasia-BIT (Section I.1);  

(b) Claimant was required to comply with the pre-arbitral steps as provided in Art.9 

Euroasia-BIT prior to bringing his claims before the Tribunal (Section I.3); 

(c) Claimant may invoke Art.8 Eastasia-BIT pursuant to Art.3 Euroasia-BIT (Section 

I.2); 

(d) Claimant made a protected investment (Section I.4);  

(e) Claimant’s investment was expropriated by Respondent (Section II.1); and 

(f) Claimant contributed to the damage suffered by his investment (Section II.3).  
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ARGUMENTS 

I. JURISDICTION AND ADMISSIBILITY 

22. The Tribunal has the power to rule on its own jurisdiction according to the kompetenz-

kompetenz principle, which finds expression in Art.6 of the Rules. The Tribunal must 

adjudicate this dispute in accordance with the Euroasia-BIT, Oceanian Law and the 

applicable rules of international law.
22

 

23. Claimant submits that this Tribunal has jurisdiction over this dispute: Claimant 

complies with the ratione personae jurisdictional requirement of Euroasia-BIT (I.1); 

Claimant may invoke the Eastasia-BIT DSP by virtue of the Euroasia MFN clause 

(I.2); and, even if Euroasia MFN clause was inapplicable, pre-arbitral conditions from 

Art.9 Euroasia-BIT are not enforceable (I.3). Lastly, the protection of Claimant’s 

investment is not precluded by the “clean hands” doctrine (I.4). 

1. THIS TRIBUNAL HAS JURISDICTION RATIONE PERSONAE UNDER 

EUROASIA-BIT 

24. Against Respondent’s jurisdictional objections, Claimant submits it fulfils all ratione 

personae requirements since Claimant is a qualified investor under Euroasia-BIT (1.1); 

the annexation of Fairyland by Euroasia is lawful and, therefore, Euroasia-BIT is 

applicable (1.2); and Respondent’s non-recognition of the annexation is irrelevant 

(1.3). 

1.1. CLAIMANT IS A QUALIFIED INVESTOR UNDER ART.1.2  

25. Claimant is investor under the Euroasia BIT because it is a national of Euroasia who 

invested in Oceania (A). The effectiveness principle is not applicable to the present 

case (B); and, Claimant is a national of Euroasia according to the “continuous 

nationality rule” of customary international law (C). 

                                                             
22

Art.9.7 Euroasia-BIT. 
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A. Claimant is a national of Euroasia according to the applicable law 

26. There is no international law principle to determine the nationality of a particular 

individual;
23

 this issue strongly depends on the national legislation of a State.
24

 Thus, 

the State “settles, by its own legislation, the rules relating to the acquisition (and loss) 

of its nationality.”
25

 

27. Art.1.2(a) Euroasia-BIT enshrines this general rule by providing that the nationality of 

natural persons of the Contracting States shall be determined “in accordance with its 

laws.”
26

 This is the criterion the Contracting Parties agreed upon in the Euroasia-BIT 

and no other criterion shall be used by this Tribunal in order to determine Claimant’s 

nationality.  

28. The specific regime established in Euroasia-BIT, is, therefore, the prevailing one since 

it “contain[s] a clear definition of who is to be considered a national”
27

and to hold 

otherwise would be “an illegitimate revision of the BIT.”
28

  

29. The law governing the nationality in Euroasia is Euroasian Citizenship Act. On 1 

March 2014 the Citizenship Act was amended allowing all residents of Fairyland to 

apply for the Euroasian nationality.
29

 Like many other Fairylanders, Claimant applied 

for the Euroasian nationality and on 23 March 2014 successfully became a national of 

Euroasia. 

30. Furthermore, Claimant holds Euroasian identity card and passport,
30 

which proves that 

he is national of the Euroasia. In Soufraki,
31

 the certificates of nationality were 

accepted as prima facie evidence. And, although the Tribunal is empowered to 

                                                             
23

Schlemmer, p.11. 
24

Schreuer-I,p.266.  
25
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26
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31
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examine certificates of nationality, this does not mean that the tribunal would only 

deviate from the views of national authorities in case of fraud or an error.
32

 

31. Accordingly, Respondent has not made a case that fraud or error has occurred, so 

Claimant became Euroasian national in accordance with the law.  

B. The principle of effective nationality is not applicable   

32. The effective nationality principle was established by the archaic Nottebohm case,
33

 

which ruled that in order to determine effective nationality between two, it was 

necessary to determine the strongest factual ties between the person and one of the 

States in dispute. However, the applicability of this principle is a disputed issue in 

public international law.
34

 

33. Nowadays the principle is not considered as customary international law in cases that 

do not involve dual or plural nationality.
35

 There is a clear reluctance in public 

international law to apply the genuine link test where only a single nationality is at 

issue” as explained in Micula.
36

  

34. The case at hand is one of single nationality: Claimant is a national of Euroasia. Since 

double nationality is not permitted under the law of Euroasia,
37

 the voluntary 

acquisition of the Euroasian nationality by Claimant entailed the loss of his nationality 

of origin, the Eastasian one.
38

 Therefore, the principle of effective nationality shall not 

be applied.  

35. This notwithstanding, should the Tribunal decide apply the effective nationality test, it 

would conclude that Claimant has a genuine connection with Euroasia due to his 

                                                             
32

Micula, ¶94.  
33

Nottebohm, p.22. The ICJ stated that factors to be taken into account may be “center of his interests, his family 

ties, his participation in public life, attachment shown by him for a given country and inculcated in his children 

etc.” 
34

ILC Report,p.33, Micula¶99.  
35

Dugard,p.110. 
36

Micula,¶99.  
37

PO2,¶4. 
38

ILC Draft Articles,p.32.  
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family ties as well as due to the fact that Claimant requested the nationality of 

Euroasia, aware that he would thereby lose the Eastasian nationality.
39

 

C. Claimant is a national of Euroasia according to the “continuous 

nationality rule” 

36. Claimant further concedes that, contrary to what Respondent may allege, a change of 

nationality shall not affect a tribunal’s jurisdiction under a BIT
40

 according to the 

“continuous nationality rule”.  

37. This rule states that two conditions are to be satisfied: (i) the injured person must have 

the nationality of the State that upholds his claim from the time of injury or dies a quo 

until the time when the claim is filed; and (ii) the same nationality has to be held 

continuously.
41

 

38. Claimant was officially recognised as a national of Euroasia on 23 March 2014.
42

 

Thus, both on 1 May 2014, when Oceania issued the EO
43

 –time of injury-, and on 11 

September 2015 -when the Claimant submitted the Request for this Arbitration
44

-, 

Claimant was a national of Euroasia and he has been Euroasian continuously. 

Therefore, other moments, such as the date of the entry into force of Euroasia-BIT or 

the date on which Claimant’s investment was made are irrelevant regarding this 

Tribunal’s jurisdiction.   

39. Accordingly, this Tribunal must conclude that under Euroasia-BIT as well as pursuant 

to the “continuous nationality rule” Claimant is a national of Euroasia who invested in 

Oceania. Thus, he shall be considered an investor under Art.1.2 Euroasia-BIT. 

                                                             
39

PO2,¶4.  
40

Dugan,p.340. 
41

Ibid.,p.310. 
42

PO2,¶4.  
43

E-C2.  
44
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1.2. INVESTORS FROM FAIRYLAND ARE PROTECTED UNDER EUROASIA-

BIT  

40. Euroasia-BIT is applicable to the Euroasian nationals from Fairyland because: 

Euroasia’s annexation of Fairyland was lawful (A), and, pursuant to VCST Rules on 

Succession of States, all treaties ratified by Euroasia are also applicable in Fairyland 

(B).  

A. Euroasia’s annexation of Fairyland was lawful 

41. The UN Friendly Relations Declaration recognizes the fundamental right of self-

determination by providing that all peoples have the right to “freely [..] determine, 

without external interference, their political status and to pursue their economic, social 

and cultural development.”
45

 On a referendum in 1 November 2013 the people of 

Fairyland exercised their inalienable right to determine their political future. The 

majority voted to secede and reunite with Euroasia. However, Fairyland’s people had 

to ask Euroasia for support because Eastasia declared the referendum illegal. Euroasia 

intervened in March 2014 to aid Fairyland.
46

  

42. The lawfulness of the annexation is further confirmed by the fact that the referendum 

was held in accordance with the Eastasian Constitution,
47

 as a free manifestation of the 

principle of self-determination. Despite the fact that the UN has not condemned this 

annexation,
48

 as opposed to what it did in the Crimea’s annexation by Russia,
49

 

Eastasia and other countries unduly refused to respect Fairyland’s people voluntary 

decision of reuniting with their motherland.  

43. In Kosovo, the ICJ ruled that: the declaration of independence “did not violate general 

international law because international law contains no prohibition on declarations of 

independence”.
50

 Unilateral declarations of independence cannot be illegal unless they 

                                                             
45

Art.1 Friendly Relations Declaration.  
46

Facts,¶14. 
47

PO2¶2.  
48

Ibid,¶3. 
49

Territorial Integrity of Ukraine. 
50

Kosovo,¶122. 
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involve use of force.
51

 In this vein, Fairyland’s democratic expression to secede should 

not be ignored by the Eastasian government.
52

 The referendum was legal. Euroasia 

only intervened as an international observer supporting the fundamental right of self-

determination, which is a right held by people and not by governments alone.
53

  

44. It is accepted that people possess a right to self-determination if they own: a history of 

independence in an identifiable territory, a distinct culture, and, a will to regain self-

governance.
54

 Fairyland was independent in Euroasia’s territory until wars emerged 

and they had to be annexed to Eastasia.
55

 However, they have kept their culture. 

45. While it is true that Euroasia signed the 1918 Peace-Treaty after the World War and 

agreed on the border changes,
56

 almost 100 years have passed since that time of the 

history where maintaining peace was so crucial even at expenses of leaving former 

Euroasian citizens outside their territory. Nowadays, the situation is completely 

different and it is time for Fairyland people to decide their destiny.  

46. In conclusion, if this Tribunal found the annexation to be illegal, this would entail the 

infringement of the fundamental human right of self-determination.
57

 All States not 

only have a legal duty to refrain from impeding the exercise of this right, but they also 

have a positive obligation to help in securing its realization.
58  

Oceania and Eastasia 

are, thus, in breach of this obligation. 

                                                             
51

 Ibid. 
52
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B. All treaties ratified by Euroasia are also applicable in Fairyland pursuant 

to VCST Rules on Succession of States 

47. Claimant and Respondent are parties to the VCLT and the VCST.
59

 In application of 

these Treaties, the Tribunal will conclude that Euroasia-BIT is applicable to Fairyland 

from the date of the annexation (23 March 2014).
60

  

48. Art.15 VCST specifically provides two consequences for the successor State with 

regards to continuity of treaties from the predecessor State: Eastasia BIT must cease to 

apply to the territory of Fairyland from the moment of the annexation; and Euroasia's 

BIT must be automatically extended to Fairyland as the newly acquired territory by 

Euroasia, because Euroasia BIT’s application in Fairyland is compatible with its object 

and purpose (a), and, Euroasia-BIT application in Fairyland does not change the 

conditions for its operation (b). 

a. Euroasia-BIT application to Fairyland is compatible with its object 

and purpose 

49. Euroasia-BIT’s purpose is the promotion of “greater economic cooperation with 

respect to investment”
61

 in order to maximize its economic resources while living 

standards improve. There is no incompatibility –in the sense of Art.15(b) VCST- in 

applying Euroasia-BIT to Fairyland. Both territories share common history, culture 

and people, so Euroasia-BIT’s application to Fairyland is fully compatible to the Bit’s 

object and purpose.  

b. Euroasia-BIT application to Fairyland does not change the conditions 

for its operation 

50. The issue is whether the extension of Euroasia-BIT’s application to Fairyland radically 

changes the conditions of application of Euroasia-BIT. Claimant contends that it 

                                                             
59
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60

Facts,¶14. 
61
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would be excessive to conclude that all BITs are “so related to intuitu personae 

questions that they cannot survive a State’s succession”.
62

 

51. This Tribunal should decide on a case-by-case basis. It will conclude that in the 

present case there are no big differences between the Eastasia and Euroasia: both of 

them are democratic countries which respect the rule of law and both have signed a 

BIT with Oceania for the promotion of foreign investments under international 

standards of protection. Therefore, Euroasia-BIT’s application to Fairyland does not 

the conditions of the BIT.  

52. Finally, Art.15 VCST must be read together with Art.29 VCLT, which states that a 

treaty is binding upon each party in respect of its entire territory unless a different 

intention appears from the treaty or is otherwise established. Thus, Euroasia-BIT 

automatically apply to the entirety of the territory over which it exercises its 

sovereignty, including Fairyland, absent any indication from Euroasia to the 

contrary.
63

 

53. To conclude, if this Tribunal did not find Fairyland as a territory part of Euroasia, 

Claimant would find its investment deprived from any protection. Claimant would be 

left in a legal vacuum, since neither Euroasia-BIT nor Eastasia-BIT would apply.  

1.3. RESPONDENT’S NON-RECOGNITION OF THE ANNEXATION IS 

IRRELEVANT  

54. In any event, Respondent’s objections as to the non-recognition of Fairyland as a 

territory of Euroasia may not be sustained according to the “The Declaratory View of 

Statehood”. According to this theory, the status of statehood is based on facts, not on 

individual state discretion. In other words, “the political existence of the state is 

independent of recognition by the other states”.
64

  

                                                             
62

Sanum,¶246. 
63

Ibid.,¶81. 
64

MCS, Arts.3-6. 



 14 

55. In the Tinoco case,
65

 the tribunal applied this theory and held that even though some 

States did not recognize Tinoco, such non-recognition could not outweigh the evidence 

disclosed that it was a de facto government.
66

 Here, Euroasia is the people's de facto 

government in Fairyland. Evidence shows that Fairyland’s regional government took 

on the procedure in order to secede from Eastasia and promoted the annexation to 

Euroasia.
67

 

56. In conclusion, since the recognition of a State is not constitutive, but merely 

declaratory,
68

 Fairyland’s actual existence as territory of Euroasia does not depend on 

whether Respondent, or any other State, recognizes it or not. Euroasian government is 

the only authority with de facto governmental powers over Fairyland.  

2. CLAIMANT MAY INVOKE EASTASIA BIT’S DISPUTE SETTLEMENT 

PROVISION BY VIRTUE OF EUROASIA-BIT’S MFN CLAUSE 

57. Claimant, as a national of Euroasia, has instituted these proceedings to protect its 

rights under Euroasia-BIT. However, since the Dispute Settlement Provision in Art.9 

Euroasia-BIT (Euroasia “DSP”) accords a less favourable treatment than the DSP of 

Art.8 Eastasia BIT, Claimant is entitled to invoke the Eastasia DSP by virtue of the 

MFN clause provided in Art.3 Euroasia-BIT.  

58. Respondent has raised an objection to the Tribunals jurisdiction alleging that Claimant 

may not invoke the MFN clause of Euroasia-BIT to access Eastasia DSP.
69

 Claimant 

rejects Respondent’s objections and submits that it is entitled to institute these 

proceedings under Eastasia DSP by virtue of the MFN clause Euroasia-BIT because: 

dispute settlement provisions fall within the limits of the subject-matter of the MFN 

clause (2.1), the Parties did not intend to exclude the dispute settlement provisions 

from the scope of the MFN clause 2.2), Eastasia DSP is more favourable for the 

protection of the investor’s rights (2.3).  

                                                             
65

Tinoco,p.378.  
66
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2.1. DSP FALL WITHIN THE LIMITS OF THE SUBJECT MATTER OF THE 

MFN CLAUSE  

59. As analysed by numerous tribunals,
70

 the scope of the MFN clause is not limited to the 

substantial rights but also extends to procedural protections. Claimant will demonstrate 

that the vast majority of the tribunals support the position that the MFN clause can be 

applied to the dispute resolution mechanisms.  

60. Claimant contends that the dispute resolution falls within the scope of the MFN clause 

provided in Art.3 Euroasia-BIT for the following reasons: the application of the MFN 

is compatible with the ejusdem generis and res inter alios acta principles (A); the term 

“treatment” includes both substantive as well as procedural rights (B); the dispute 

resolution falls within the scope of “activities” mentioned in Art.3 Euroasia-BIT (C); 

finally, the absence of the expression “all matter” in Art.3 Euroasia-BIT is irrelevant 

(D). 

A. The application of the MFN clause is compatible with the ejusdem generis 

and res inter alios acta principles  

61. In order for the MFN clause to be applied, two principles shall taken into account: the 

ejusdem generis (a); and res inter alios acta (b). 

a. Compatibility with the ejusdem generis principle  

62. According to the ejusdem generis principle, as affirmed by ICJ in Ambatielos the MFN 

clause “can only attract matters belonging to the same category of subject as that to 

which the clause itself relates.”
71

  

63. The ICJ analysed the scope of the MFN clause and stated that the questions of the 

administration of justice were not a different subject matter when viewed in 

connection with the protection of the trader’s rights and, thus, must not necessarily be 

excluded from the scope of the MFN clause.  

                                                             
70

Maffezini,¶¶38-64, Siemens,¶¶32-121, National Grid,¶¶32-94. 
71

Ambatielos,p.107. 
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64. The Maffezini tribunal considered that the dispute resolution arrangements were 

“inextricably related to the protection of foreign investors”
72

 and were therefore, fully 

compatible with the ejusdem generis principle.
73

 Based on these arguments the tribunal 

applied the dispute resolution provisions contained in the third-party BIT. Similarly, 

the RosInvest v Russia tribunal stated that in the context of expropriation the 

arbitration clause “is of the same protective value as any substantive protection offered 

by applicable provisions.”
74

 

65. The Tribunal must arrive to the only logical conclusion: the DSP belong to the same 

category of subject as the MFN clause and therefore, the more favourable DSP can be 

extended to the Claimant by virtue of the MFN clause. 

b. Compatibility with the res inter alios acta principle 

66. According to the res inter alios acta principle if the third-party BIT referred to an issue 

not dealt with in the basic treaty, the MFN clause cannot be applied to this issue. In 

Anglo-Iranian Oil Company, the ICJ ruled that “[a] third party treaty, independent of 

and isolated from the basic treaty,
75

 cannot produce any legal effect as between the UK 

and Iran: it is res inter alios acta.”
76

  

67. In this case, both BITs deal with dispute resolution mechanisms. Claimant, thus, does 

not intend to apply a provision not regulated in the basic treaty. What Claimant simply 

seeks is the same treatment granted to other investors in the access to international 

arbitration.  

68. Claimant wishes to explain why decisions of the tribunals which have not accepted 

that MFN could be applied to the procedural issues are different from the case at hand.  

In Salini and Plama claimants wanted to import ICSID jurisdiction from a third-party 

treaty when there was no such jurisdiction under the basic treaty. In Salini, the 

                                                             
72

Maffezini,¶54.  
73

Maffezini,¶46.  
74

RosInvest,¶132. 
75

The treaty governing the rights of the beneficiary of the MFN clause. 
76
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contractual disputes were excluded from ICSID jurisdiction under basic treaty;
77

 in 

Plama, the basic treaty only provided for ad hoc jurisdiction.
78

 In the present case, 

however, both BITs provide for jurisdiction under the ICC Rules, and Claimant only 

seeks to avoid additional procedural requirements that are absent in the third-party 

treaty.   

69. Therefore, there is no violation of the res inter alios acta principle, since both 

Euroasia-BIT and Eastasia-BIT provide for the dispute resolution under the ICC Rules.  

B. The term “treatment” includes both substantive and procedural rights  

70. Art.3.1 Euroasia-BIT sets forth Oceania’s obligation to accord to the investments and 

the investors of Euroasia “a treatment that is no less favourable than that accorded to 

its own investors or investors from third-party countries.”
79

 

71. There is no restriction regarding a specific matter which could limit the scope of 

application of the MFN clause. Therefore, the term “treatment” should be construed to 

encompass both substantial and procedural issues. 

72. Numerous tribunals have construed the term “treatment” in MFN clauses pursuant to 

Art.31 VCLT.
80

 For instance, the Siemens tribunal concluded that the dispute 

resolution mechanisms under the BITs were “part of the treatment of foreign investors 

and investments and of the advantages accessible through a MFN clause.”
81

 This point 

of view is also supported by Professors Dolzer and Schreuer.
82

 

73. Claimant invites this Tribunal to follow the doctrine and case-law and consider that the 

term “treatment” encompasses both substantive and procedural matters. 

                                                             
77
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C. The DSP falls within the scope of “activities” mentioned in Art.3 Euroasia-

BIT  

74. The MFN clause provided in the Euroasia-BIT refers to the “activities related to such 

investments” and to “such other investment matters regulated by this Agreement”.
83

 

Claimant will demonstrate that the DSP falls within the scope of the term “activities”.  

75. Art.3 Euroasia-BIT itself does not limit what the activities related to the investments 

are. However, such limitation may be found in Art.2.3 Euroasia-BIT, which refers to  

“the activity of investors of the other Contracting Party with regard to 

investments, such as in particular management, maintenance, use, enjoyment or 

disposal of such investments.”  

76. Claimant affirms that the resolution of investment disputes falls within the 

“management” of the investments, as it is supported by the case-law.
84

 The Hochtief 

tribunal analysed a similar wording of a BIT and affirmed that the possibility to submit 

an issue to arbitration fell within the scope of “the management, utilization, use and 

enjoyment of an investment”.
85

  

77. Furthermore, the intention of the parties was to provide a broader scope of application 

of the MFN clause, since its wording includes “such other investment matters 

regulated by this Agreement.” The DSP can definitely be considered as an investment 

matter, since the procedural rights are means of protection of the substantive rights.
86

 

78. Hence, like the tribunal noted in Hochtief,
87

 even if there were doubts as to whether the 

dispute settlement falls within the meaning of “management”, it would definitely be 

encompassed by the part where the MFN clause says “such other investment matters 

regulated by this Agreement”.  

                                                             
83

E-C1. 
84
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D. The absence of the expression “all matters” in the MFN is irrelevant for its 

application to the DSP 

79. Although the scope of Art.3 Euroasia-BIT does not use the wording “all matters”,
 
 

dispute resolution mechanisms fall into its scope of application. Firstly, as explained in 

Berschader, the phrase “all matters” cannot really refer to all matters, since there are 

certain questions, such as territorial or temporal application, that cannot be extended 

by virtue of the MFN clause.
88

  

80. Secondly, numerous tribunals analysed the absence of the expression “all matters” in a 

MFN clauses. They considered the absence of this expression is an indicator of a 

narrower scope of the MFN provision, but it does not mean it precludes the MFN 

clause from extending its scope of application to dispute resolution mechanisms.
89

 

Moreover, in Siemens, the tribunal said that the word “treatment” and the expresion 

“activities related to the investments” were “sufficiently wide to include settlement of 

disputes.”
90

 In conclusion, this Tribunal should find that the MFN clause extends its 

scope of application to the DSP regardless of the lack of the expression “all matters”.  

2.2. THE PARTIES DID NOT INTEND TO EXCLUDE DISPUTE RESOLUTION 

MECHANISMS FROM THE SCOPE OF THE MFN CLAUSE 

81. The intention of the parties was to provide the broadest scope of application of the 

MFN Clause. If the parties had wanted to exclude the DSP from its scope, they would 

have done so in the same manner as they did it in paragraph 2 of the MFN clause. 

82. Indeed, Art.3.2 Euroasia-BIT provides that its scope will not be extended to certain 

matters, such as privileges derived from double taxation agreements, multilateral 

international agreements or its membership in any customs or economic union. The 

parties, thus, agreed to establish certain limitations to scope of the MFN clause and 

any further limitation should therefore be excluded. 

                                                             
88
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83. In National Grid
91

, Suez
92

 and Siemens93, the tribunals emphasized the importance of 

the explicit exclusion of certain questions out of the scope of the application of the 

MFN, due to the principle that the “specific mention of an item excludes others: 

expressio unius est exclusio alterius.”
94

 The tribunals affirmed that if parties had 

wanted to limit the scope of application of the MFN clause as to exclude the dispute 

resolution mechanisms, they would have mentioned them among other excluded 

matters. Based on this conclusion the tribunals held the dispute resolution mechanisms 

fell within the scope of the MFN clause. 

84. Claimant also notes that it is irrelevant whether the DSP was a provision that was 

specifically negotiated. In Siemens, the tribunal held that it was only bound by the 

intention of the parties to promote investments and that it may not attribute special 

meaning to the phrases based on whether they were negotiated or were incorporated 

from a model BIT.
95

 

85. For the aforementioned, Claimant respectfully requests the Tribunal to reject the 

jurisdictional objections raised by Respondent and to rule that it has jurisdiction to 

adjudicate the present dispute pursuant to the MFN Clause of Art.3 Euroasia-BIT in 

connection with Eastasia DSP.  

2.3. EASTASIA DSP IS MORE FAVOURABLE TO THE PROTECTION OF THE 

INVESTOR’S RIGHTS   

86. The treatment under Euroasia DSP is less favourable than Eastasia DSP, since it 

provides a lesser degree of protection to the investor. The settlement of investment 

through international arbitration is widely recognized as the “major step that has been 

taken to ensure the protection of the foreign investor by enabling him to have direct 

access to a neutral forum.”
96
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87. Arbitral tribunals have also emphasized that the adoption of BITs offered investors 

guarantees that the dispute arising of the investments would not be subject to the 

“perceived hazards of delays and political pressures of adjudication in national 

courts”.
97

 In this sense, the 24-month litigation requirement in the national courts of 

Oceania would be, indeed, an obstacle to the effective resolution of the dispute. 

88. Firstly, Claimant has barely any chances for his claim to succeed in the Constitutional 

Court because of its historic deference to the executive branch in the conduct of 

foreign policy.
98

 Secondly, it would also be impossible for Claimant to obtain any 

decision on the matter within the 24-month period, since the process to set aside the 

EO would last at least from 3 to 4 years.
99

 This means Claimant would be deprived of 

the access to the prompt and neutral dispute settlement mechanism available to the 

nationals of Eastasia.  

89. In Maffezini the tribunal considered the dispute resolution before the national courts to 

be  “older and frequently abusive practices of the past”.
100 

In Suez,– a dispute under 

two BITs involving Spanish and French investors in Argentina–, the tribunal compared 

the two dispute resolution mechanisms very similar to the ones in the present case and 

considered that the direct access to arbitration guaranteed to French investors was a 

more favourable treatment than the one contained in the Spain-Argentina BIT, which 

required 18-month litigation before the national courts.
101

 

90. The direct access to the arbitration without prior resort to the national courts, as 

provided in Eastasia DSP is, therefore, a more favourable treatment of the investors 

than the one provided in Euroasia DSP. 

91. For the aforementioned, Claimant respectfully requests the Tribunal to reject nal 

objections raised by Respondent’s jurisdictional objections and to rule that it has 

jurisdiction to adjudicate the present dispute on the MFN Clause of Art.3 Euroasia-BIT 

in connection with Eastasia DSP.  
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3. EVEN IF EUROASIA MFN CLAUSE WAS INAPPLICABLE, PRE-ARBITRAL 

CONDITIONS FROM ART. 9 EUROASIA-BIT ARE NOT ENFORCEABLE 

92. Even if Claimant could not invoke the Euroasia-BIT’s MFN clause, and was bound by 

the Euroasia DSP, Claimant is not obliged to comply with the pre-arbitral steps 

contemplated in this provision. By contrary, these are non-mandatory alternatives 

included by the Contracting States to provide flexible and neutral means of dispute 

resolution.
102

 

93. This Tribunal should hold: that pre-arbitral conditions constitute an admissibility 

question which does not preclude jurisdiction (3.1); that the language of Art.9 

Euroasia-BIT must be interpreted pursuant to Art.31 VCLT (3.2); that pre-arbitral 

steps from Art.9 Euroasia-BIT cannot condition Oceania’s consent to this jurisdiction 

(3.3); and, that requiring Claimant to comply with the pre-arbitral steps would run 

contrary to promoting favourable conditions for investments (3.4). 

3.1. PRE-ARBITRAL CONDITIONS CONSTITUTE AN ADMISSIBILITY 

QUESTION WHICH DOES NOT PRECLUDE JURISDICTION 

94. Claimant submits that pre-arbitral steps from Art.9 Euroasia-BIT should be treated as a 

question of admissibility, not a jurisdictional one. Jurisdiction refers to the power of a 

tribunal to hear a dispute whereas admissibility looks at whether a particular claim is 

ready for decision at this stage.
103

 Having established the difference between 

jurisdiction and admissibility issues, it follows that Art.9 Euroasia-BIT’s pre-arbitral 

steps fit into the definition of admissibility.   

95. Despite the fact that the term “admissibility” is found neither in the ICSID Convention 

nor in the UNCITRAL Arbitration Rules or ICC Rules, it is largely accepted that pre-

arbitral steps should be deemed to be a matter of admissibility.
104

 Indeed, the ICJ has 
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consistently stated that failure to comply with negotiations proceedings does not 

preclude the Tribunal’s jurisdiction.
105

  

96. In Abaclat,
106

 the tribunal held that the non-compliance with an 18-month litigation 

requirement, “may not lead to a lack of ICSID jurisdiction, and only – if at all – to a 

lack of admissibility of the claim.”
107

 A wide variety of arbitral tribunals have held that 

pre-arbitral conditions to negotiate or litigate in national courts only constitute a 

waiting period
108

 that can be waived by Claimant without precluding jurisdiction.
109

 

97. In conclusion, the pre-arbitral steps from Euroasia DSP merely constitute a “cooling-

off period”, which does not impose an obligation on the Parties, but only provides 

them with an option to resort to other alternatives before arbitration.  

3.2. LANGUAGE OF ART.9 MUST BE INTERPRETED PURSUANT TO ART.31 

VCLT 

98. Pursuant to the principles of interpretation set forth in Art.31 VCLT, the ordinary 

meaning of Art.9 Euroasia-BIT is to be determined in the light of the object and 

purpose given by the Contracting Parties to that particular provision when they signed 

the BIT. Art.9 Euroasia-BIT reads as follows 

“1. Any dispute [...] arising out of or relating to this Agreement, shall, to the extent 

possible, be settled in amicable consultations between the parties to the dispute”.  

2. If the dispute cannot be settled amicably, it may be submitted to the competent 

judicial or administrative courts of the Contracting Party in whose territory the 

investment is made […].”
110

 

99. By looking at its plain language, it can be inferred from the terms “shall, to the extent 

possible”, with regard to the first step of amicable consultation, and, “it may be 
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submitted”, with respect to resorting to local courts, that the character of the provision 

is aspirational rather than mandatory.  

100. If the Parties had intended to include mandatory pre-arbitral steps in Art.9 Euroasia-

BIT, they would have used the word “shall” repeatedly to indicate its obligatory 

character. The use of the terms “to the extent possible” or “it may”, rather suggest the 

opposite of an obligatory precondition to arbitrate. This view is supported by several 

arbitral awards which state that “the word ‘shall’ used alone in treaty terminology 

means that what is provided for is legally binding”.
111

   

101. Pre-arbitral conditions can only be enforced when, after a case-by-case analysis, such 

clauses contain a limited duration of negotiation or a specified number of negotiation 

sessions.
112

However, pre-arbitral conditions set out by Art.9 Euroasia-BIT are 

uncertain and vague, because they lack a clear set of substantive and procedural 

requirements against which Claimant’s negotiating efforts can be measured. Moreover, 

24-month local litigation does not require the host state “to resolve the litigation in any 

particular manner, but simply provide the investor with a local forum in which to 

(initially) pursue its claim”.
113

 In accordance with Art.31 VCLT, the object and 

purpose of Art.9 Euroasia-BIT is to establish a mere opportunity for the Parties to 

engage in good-faith negotiations before initiating arbitration.
114

  

102. Unless otherwise expressed in the BIT, pre-conditions of negotiation and local 

litigation cannot be understood as mandatory steps, but only as alternative 

opportunities given to the Parties.
115

 Thus, this Tribunal should conclude that the pre-

arbitral steps from Art.9 Euroasia-BIT are not mandatory, and therefore, reject 

Respondent’s inadmissibility objection. 
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3.3. PRE-ARBITRAL STEPS FROM ART. 9 CANNOT CONDITION OCEANIA’S 

CONSENT TO THIS JURISDICTION  

103. Respondent consented to the jurisdiction of this Tribunal by signing Euroasia-BIT, 

whose Art.9.5 provides that the choice of dispute resolution method rests on the 

investor.
116

 Therefore, pre-arbitral steps found in Art.9 Euroasia-BIT do not belong to 

the ratione consensus element of arbitral jurisdiction. They merely relate to the 

circumstances under which consent to arbitration is to be given full effect and be 

implemented.
117

   

104. This Tribunal may look at the specific language of the provision at issue.
118

 If the 

Parties had intended to condition their consent to arbitration, the language of Art.9 

Euroasia-BIT would have stated that the Parties’ consent to arbitrate is subjected to the 

fulfilment of pre-arbitral steps.  

105. States remain free to make the compliance with pre-arbitral steps a condition of its 

consent to arbitration. Nowadays the vast majority of BITs do not require the 

exhaustion of local remedies as a condition to arbitration.
119

 Art.26 ICSID Convention 

also excludes the requirement to exhaust remedies “unless otherwise stated”.
120

  

106. Despite the fact that the Parties have agreed to arbitrate under the ICC Rules and not 

the ICSID Rules, it is still persuasive for this Tribunal to note that, outside the ICSID 

context, it is very rare for arbitral tribunals to consider the exhaustion of local remedies 

as a jurisdictional element that can preclude jurisdiction for a lack of consent.
121

 

107. In conclusion, since the Parties did not express any condition to consent to arbitration 

when they drafted and signed the Euroasia-BIT, this Tribunal should rule in favour of 

the Parties’ intent. If at all, like other ICC decisions have held,
122

 this Tribunal may 

                                                             
116

Art.9.5 Euroasia-BIT:“the investor may choose to refer the dispute to…”(Emphasis added). 
117

Abaclat,¶500.  
118

Caron/Schill/Smutny/Triantafilou,p.249. 
119

Schreuer, p.265.  
120

Art.26 ICSID Convention. 
121

Born/Scekic, p.247; CME,¶412; Yaung Chi Oo,¶40. 
122

ICC Case No 11490, ¶23. 



 26 

consider the compliance of pre-arbitral steps as a mere contractual obligation which 

does not bar jurisdiction.
123

  

3.4. REQUIRING CLAIMANT TO COMPLY WITH THE PRE-ARBITRAL STEPS 

IS CONTRARY TO EUROASIA-BIT’S PURPOSE  

108. Euroasia and Oceania signed a BIT whose Preamble specifically recognizes “the 

importance of providing effective means of asserting claims and enforcing rights with 

respect to investments (…)”.
124

 Requiring Claimant to comply with the pre-arbitral 

steps from Art.9 would be against Euroasia-BIT’s purpose because it would cause: 

restriction of Parties’ access to justice (A); and, unnecessary costs in futile negotiations 

and litigation before Oceanian courts (B). 

A. Restriction of Parties’ access to justice 

109.  If Claimant was forced to comply with the amicable consultations provided in Art. 9.1 

Euroasia-BIT and the subsequent 24-month litigation in Oceanian courts, Claimant’s 

access to justice would be unduly restricted.
125

 Indeed, some tribunals have supported 

this position,
126

 and its rationale rests “on a reluctance to deny parties access to 

adjudicative proceedings and relief on potentially meritorious claims”
127

 only because 

of the non-compliance with procedures that, even if enforceable, are not likely to 

resolve the Parties’ dispute. 

110. Therefore, this arbitral Tribunal should conclude that, since there is no evidence that 

negotiations with Respondent would have led to a settlement, an insistence on the 

waiting period would amount to an excessive formalism that would deprive Claimant 

of access to justice.
128
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B. Unnecessary costs in futile negotiations and litigation in Oceanian courts 

111. Negotiations are very likely to be futile because Claimant has already tried to negotiate 

with Oceania in vain.
129

 Before submitting its RfA on 11 September 2015, Claimant 

notified the Oceanian Ministry of his dispute with Oceania and showed his intention of 

initiating arbitral proceedings against the Respondent if Oceania failed to negotiate. 

However, Oceania never replied back, leaving Claimant with no alternative but to 

initiating this arbitration process.
130

 

112. Respondent issued the EO in May 2014 –before the initiation of these proceedings–, 

which blocked property of persons contributing to the situation in Eastasia. 

Respondent expressly blamed Euroasia for “its annexation of Fairyland and its use of 

force in the Republic of Eastasia”.
131

 Therefore, Oceanian courts are not likely to 

provide Claimant with protection under Euroasia BIT as a citizen of Euroasia. 

113. To conclude, the main purpose of the BITs signed between States and investors is to 

promote favourable conditions for foreign investment and to enhance the growth of a 

country’s economy. It is beneficial for both the local communities and investors to rely 

on a flexible and efficient dispute resolution method which makes investment 

attractive and capable of resolving disputes in a cost-effective manner. 

4. THE PROTECTION OF CLAIMANT’S INVESTMENT UNDER EUROASIA-

BIT IS NOT PRECLUDED BY THE “CLEAN HANDS” DOCTRINE  

114. Respondent’s contention that Claimant’s investment cannot be granted any protection 

under Euroasia BIT because it breached Oceanian domestic laws must be rejected. 

Claimant submits that Respondent’s “clean hands” objection must be dealt with as a 

matter of admissibility (4.1). In any case, Claimant did not violate the “clean hands” 

doctrine (4.2).  
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4.1. THE CLEAN HANDS DOCTRINE IS A QUESTION OF ADMISSIBILITY 

115. If this Tribunal were to consider the “clean hands” doctrine to be applicable to the case 

at hand, Claimant asserts that it must be addressed as a question of admissibility, not as 

a jurisdictional one. As stated in Fraport, as long as there is compliance with the law 

of the host State when acquiring the investment,  

“allegations by the host state of violations of its law in the course of the 

investment […] could not deprive a tribunal acting under the authority of the 

BIT of its jurisdiction.”132
 

116. Given that the irregularity alleged by Respondent is by no means related to the 

constitution of the investment but to later periods,
133

 Respondent is prevented from 

alleging this Tribunal lacks jurisdiction based on those irregularities.  

 In the case at hand, Respondent’s “clean hands” objection is based on Claimant’s 

alleged illicit conduct after the investment was already made. Respondent does not 

allege that Claimant purchased its shares in Rocket Bombs contravening the law; but 

that after the acquisition, he irregularly obtained an environmental license.
134

 For that 

reason, Respondent’s “clean hands” doctrine argument proves inapplicable to object to 

this Tribunal’s jurisdiction.  

4.2. CLAIMANT DID NOT VIOLATE THE “CLEAN HANDS” DOCTRINE 

117. In any case, Claimant conducted its investment in accordance with the laws and 

regulations of Oceania (A); first, Respondent must be estopped from raising this 

argument as a defence (B); and in the unlikely event that the Tribunal found 

Respondent can raise such defence, Respondent will not be able to prove that 

Claimant’s conduct of its investment was contrary to Oceanian Law (C). 
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A. Claimant conducted an investment in accordance with the law of Oceania 

118. The only legal requirement that the Parties dispute is whether Rocket Bombs had the 

necessary license under the Environmental Act 1996 in order to commence the arms 

production. In this vein, Claimant did obtain the required license. The competent 

authority, i.e. the NEA,
135

 under its discretional power, procured the license.
136

 

Furthermore, the NEA never revoked the environmental license, despite having an 

administrative check procedure available.
137

 According to the presumption of the 

regularity and validity of acts (omnia rite acta praesumuntur)-
138

 recognized by 

international tribunals as a general principle of law-,
139

 the environmental license is 

presumed valid and Respondent has not challenged that presumption.
140

 

119. Moreover, Claimant not only always operated with the required license, but also 

peacefully ran his investment during almost 17 years for a good purpose. From the 

very beginning, Claimant was fully committed to improve the decrepit status of Rocket 

Bombs in pursuance of bringing the prosperity back to Valhalla.  

B. Respondent is estopped from raising this argument as a defence  

120. Assuming, arguendo, that a violation of domestic law occurred, Respondent is 

estopped from raising this circumstance as a defence. First, all NEA President’s 

actions as an administrative organ of Oceania are attributable to Respondent by virtue 

of Art.7 ILC-Articles. In the present case, the NEA President granted the licence to 

Claimant on behalf of Oceania and thereby Respondent remains liable for NEA 

President’s conduct, despite any domestic law provisions.   

121. Second, pursuant to the widely recognized
141

 estoppel principle, Respondent shall be 

precluded from benefitting from its own wrongful act. This principle establishes that, 
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as a matter of good faith and consistency,
142

 declarations by the State are binding for 

itself and it is not possible to reverse those acts or their effects afterwards.
143

 

Therefore, a host State must be excluded from raising the illegality of the investment 

“when it knowingly overlooked them and endorsed an investment which was not in 

compliance with its law”.
144

 

122. Respondent intentionally ignored the lack of the environmental requirements and it 

consciously granted the license to Rocket Bombs.
145

 Moreover, Respondent was able 

to detect the alleged irregularity and reverse it through the administrative check 

procedure;
146

 however, Respondent waived that possibility and supported the 

investment during 17 years,
147

 notwithstanding the alleged default of its own law. 

C. There is no evidence that Claimant’s conduct is irregular 

123. Respondent alleges that the private meeting between Claimant and its own NEA 

President cast a serious shadow over the legality of the investment.
148

 This argument 

should be rejected by the Tribunal, since there is no evidence of corruption in the 

record
149

 and Respondent has failed to prove otherwise.  

 First, by virtue of the commonly recognized
150

 principle onus probandi incumbit 

actori, each party faces the burden of proving the facts on which it relies.
151

 This 

principle applies when assertions made by one party may result in an adverse decision 

to who proposed it, if not sufficiently substantiated.
152

 In the present case, Respondent 

must assume the burden of proof of the alleged corruption, since it relies on this 

allegation as a defence.   
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124. Second, the Tribunal may not shift the burden of proof. As stated in Flughafen Zürich, 

a tribunal may consider shifting the burden of proof only if the proof results extremely 

burdensome for the party sustaining the corruption,
153

 which is not the case; 

Respondent can count on the NEA President.
154

 Furthermore, this shift would 

constitute both a violation of the presumption of innocence
155

 and a case of probatio 

diabolica, since Claimant have no means but his word to prove the inexistence of 

corruption.  

 Third, the severity of the accusation of corruption in the case at hand requires clear and 

convincing evidence. Respondent has to marshal evidence to a high standard,
156

 and 

not mere presumptions or inferences. The evidence furnished in this arbitration
157

 

simply does not establish any case of corruption. 

125. In the present case, Respondent has not proved that Claimant bribed the NEA 

President in order to obtain the license. The only proven fact is that the President of the 

NEA has been convicted of accepting bribes,
158

 which does not imply that every 

investor with whom he met is liable under the same charges; to this date, Claimant has 

not been convicted of any criminal offence.
159

  

126. Furthermore, Claimant submits that any potential testimony of the NEA President 

against Claimant is driven by his own interest and therefore shall be dismissed. The 

tribunal must be aware that there is a non-prosecution agreement between the NEA 

President and the General Prosecutor’s Office of Oceania with respect to the illegality 

allegedly committed with Claimant.
160

 This testimony is undoubtedly biased and 

therefore unreliable.  
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127. It is worth noting that to the date, no investment tribunal has found the existence of an 

act of corruption in a case where the investor denied the key facts.
161

 Should the 

Tribunal decide to deviate from this practice and accept Respondent’s groundless and 

unfounded accusation it would breach Claimant’s right to presumption of innocence 

and thereby jeopardise the validity of the award. 
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II. MERITS OF THE CLAIM 

1. RESPONDENT EXPROPRIATED CLAIMANT’S INVESTMENT 

128. The wording of Art.4 Euroasia-BIT explicitly prevents both direct and indirect 

expropriation: 

“investments by investors of either Contracting Party may not directly or 

indirectly be expropriated, nationalized or subject to any other measure the 

effects of which would be tantamount to expropriation or nationalization in the 

territory of the other Contracting Party except for the public purpose”. 

129. An investment is directly expropriated when a formal transfer of title or outright 

physical seizure by the State occurs.
162

 Additionally, expropriation may also take place 

indirectly, through interference in the use of the property or with the enjoyment of the 

benefits, although the legal title to the property may not be affected.
163

 

130. By issuing the EO on 1 May 2014,
164

 Respondent undoubtedly caused the 

abovementioned interference to Claimant’s investment. Before going into further 

detail, the title of the EO already reveals the effect of the measure: “Executive Order 

of 1 May 2014 on Blocking Property of Persons Contributing to the Situation in the 

Republic of Eastasia”.
165

  Pursuant to the EO, certain persons are deemed blocked and 

all their assets may not be dealt in whatsoever manner. Moreover, the EO orders the 

suspension of all the existing contracts and the prohibition to “engage professionally in 

any way with the blocked person”.
166

 

131. Claimant qualifies as blocked person,
167

 and the sanctions caused a destructive and 

permanent economic impact on Claimant’s investment, to the extent that the current 

value of Rocket Bombs is nil. First, Claimant lost all its local suppliers. They were 

obliged to terminate their contracts with Rocket Bombs. Consequently, Rocket Bombs 
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could not meet his contractual obligations towards his clients what seriously affected 

its financial situation and its reputation. Second, any possibility for Claimant to rebuild 

his contractual network was also refrained by the EO. This led to a complete standstill 

where no alternative as to Rocket Bombs’ conduction existed. In addition to being 

completely blocked, Claimant is not even able to sell his shares in Rocket Bombs.
168

 

Moreover, all these effects are permanent and definitive to the extent the EO does not 

include any provision with regard to its duration. 

132. Respondent may allege that the EO constitutes a valid and non-compensable 

regulatory measure that falls under the scope of the Oceania’s police power. According 

to the police power’s doctrine, some governmental regulations do not give rise to 

compensation, provided they are aimed at public health, safety, morals or welfare
169

 

and observe certain limits: the pursuance of a public purpose (1.1); the compliance 

with investor’s legitimate expectations (1.2); and the proportional, non-discriminatory 

and non-arbitrary character of the measure (1.3). These are all factors used by 

arbitration tribunals
170

 when assessing whether an indirect expropriation occurred. As 

long as the regulatory measure falls within the said limits, it would not be deemed 

expropriatory. As stated in Saluka, it is of the Tribunal competence to determine 

whether a regulatory act “‘crosses the line’ that separates valid regulatory activity from 

expropriation”. This Tribunal will find that the EO does not observe any of the 

abovementioned limits and consequently constitutes an indirect expropriation of 

Claimant’s investment.  

1.1. THE EO DID NOT PURSUE A PUBLIC PURPOSE 

133. The EO was not enacted to achieve a public purpose and Respondent will not be able 

to prove otherwise. In the first place, two different purposes were alleged by 

Respondent at two different stages: the wording of the preamble of the EO focused on 

the national security of Oceania;
171

 while later, when submitting its ARA, Respondent 
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wipes out the national security and exclusively stresses its concerns with regard to the 

international peace and security.
172

 This contradiction clearly shows that not even 

Respondent has been able to consistently determine the public purpose pursued by the 

EO. 

134. In the second place, Respondent did not genuinely pursue any national public purpose 

or an international one. On the one hand, the Eastasia-Euroasia issue did not jeopardize 

the national security of Oceania in any way since the annexation was peaceful, and 

was followed by no armed conflict.
173

 Indeed, Respondent was not involved at any 

time in the Eastasia-Euroasia diplomatic issue for a good reason: Respondent’s 

national security and foreign policy was not affected by it. 

135. On the other hand, regarding the international alleged purpose, this Tribunal must take 

into account whether a previous Security Council Resolution under Chapter VII UN 

Charter exists. According to Art.39 UN Charter, it is the Security Council’s 

competence to determine the existence of any threat to the international peace and to 

decide which measure to implement by States to maintain or restore it. Had a UN 

Resolution calling upon States to adopt sanctions –in line of Art.41 UN charter, like 

the EO– to handle the Eastasia-Euroasia issue existed, Respondent would have been 

obliged under international law to implement those sanctions in compliance with such 

resolution. The international public purpose would thereby be proved.   

136. This is, however, not the present case. Respondent unilaterally decided to implement a 

sort of sanctions aimed at a bilateral issue between two states in respect of which the 

international community is divided (many countries recognized the annexation and 

many others did not)
174

 and there is no supporting UN Resolution.
175

 Not even Eastasia 

called upon the international community or Respondent for diplomatic assistance. 

137. A non-injured State in the Eastasia-Euroasia issue, such as Respondent, is ill-placed 

suited to assess the best response to an alleged international dispute and may not carry 
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out wrongful actions under the excuse of an international interest that has not been 

acknowledged by the international community. As stated in Nicaragua case, a State 

who wishes assistance from another State in the exercise of the former’s right of 

collective self-defence, “will normally make an express request to that effect”.
176

 

Eastasia, however, simply declared the annexation to be illegal and broke off of the 

diplomatic relations with Euroasia by 1 April 2014.
177

 Moreover, as of today, 

Respondent has not addressed the Security Council relating the conflict nor has it 

reported the measures taken as required by Art.51 UN Charter.
178

  

138. In conclusion, Claimant submits that the public interests that Respondent invoked do 

not exist. As reasoned in this section, there was no public necessity that could justify 

such devastating consequences on Claimant’s investment.  

1.2. THE EO FRUSTRATED CLAIMANT’S LEGITIMATE EXPECTATIONS. 

139. In the present case Respondent made an assurance to Claimant that a measure such as 

the EO was not going to take place. The frustration of Claimant’s legitimate 

expectations further evidences the indirect expropriation of Claimant’s investment. 

140. In order to operate Rocket Bombs, the only condition required by Respondent’s law 

was to obtain the environmental license from the NEA.
179

 Respondent issued such 

license to Rocket Bombs for an indefinite period of time;
180

 this concession 

undoubtedly constitutes a specific commitment from Respondent to Claimant to 

conduct Rocket Bomb’s business provided that the license was not revoked.  

141. Claimant took into consideration the reasonable regulatory risk of the investment when 

acquiring Rocket Bombs. However, Claimant could never have expected Oceania to 

arbitrarily de facto destroy his business and prevent him from recovering by means of 

the EO.  
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1.3. THE EO WAS DISPROPORTIONAL, DISCRIMINATORY AND 

ARBITRARY. 

142. The character of the EO further supports Claimant’s expropriatory allegation, since it 

is manifestly disproportional (A), and discriminatory and arbitrary (B).  

A. The EO was disproportional  

143. Pursuant to the principle of proportionality, the sanctions are not necessary, and nor 

suitable and proportional. As to the principle of necessity, the contribution to the 

realization of the ends pursued, a weighing of interests and the impact on the 

international trade are all factors which determine the necessity of the measure,
181

 and 

which Respondent disregarded. Firstly, the sanctions were not necessary since Oceania 

and the international peace were never in danger.
182

 Secondly, even assuming 

arguendo there was a need to guarantee international peace, other less restrictive 

means were available to Respondent with greater or at least the same result. For 

instance, limitations on arms exports to Euroasia or on Rocket Bomb’s arms sales to 

Euroasia would have sufficed to combat the alleged public interests. Lastly, there was 

no urgency since there was no manifest and imminent danger.
183

 Even the UN had not 

raised its concerns in the 3-month lapse of time between the annexation and the 

adoption of the EO. There was, thus, no need to rush any measure. 

144. Regarding suitability and proportionality stricto sensu, the sanctions of the EO are too 

broad and far-reaching: they apply to any minor transaction carried out by Claimant. 

Subsection (a) of the EO provides for the blocking of assets and activities of any 

business engaged in the production of arms. Subsection (b) extends that 

abovementioned blocking to any business relationship arising out of any contract 

concluded by a third person with Claimant, even in an unrelated matter. The EO’s 

wording in Subsection (b) -such as “engage professionally in any way with the 

blocked person”, “any contract concluded with the blocked person”, “any contracting 
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party of the block person”, “any person who engages in the business dealings of the 

blocked person, even in the unrelated matter”
184

- is completely disproportionate 

itself, and it shows it is furnished to completely destroy Claimant’s business. Lastly, 

the sanctions are not meant to apply on a temporary basis, but with no time limit,
185

 

which constitutes evidence that the EO is disproportionate and not taken for the sake 

of necessity. 

B. The EO was discriminatory and arbitrary  

145. The fact that Claimant’s company was the only arms producer affected by the 

sanctions
186

 cannot go unnoticed. It shows that the EO was clearly discriminatory. The 

same way as Respondent did not recognise the right of self-determination of the people 

of Fairyland,
187

 it also built a system of sanctions to destroy Claimant’s investment as 

a reprisal for his Euroasian origin.
188

 The EO was construed to destroy the investment 

on a discriminatory racial basis.  

146. Moreover, the EO proves arbitrary since there was clearly no “rational decision 

making process”
189

 behind its adoption. Respondent must have considered the effects 

of the EO on foreign investment and a weighing of the interest of Oceania and its 

region of Valhalla along with the investor’s.
190

 Instead, the EO completely disregards 

the disruptive effects on Claimant’s investment and, as a consequence, on its own town 

of Valhalla.  

147. In conclusion, even though Respondent may try to disguise its expropriatory actions as 

bona fide regulation, this Tribunal must see the truth beyond Respondent’s formal 

counterarguments. This is a grave case of expropriation, where Claimant’s investment 

was targeted exclusively on the basis of racial discrimination and suffered a complete 
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destruction. This violation of Art.4 Euroasia-BIT cannot be justified under the right-to-

regulate of Oceania and must be mercilessly condemned in any case.   

2. RESPONDENT’S ACTIONS ARE NOT EXEMPTED UNDER ART.10  

148. Claimant is aware that Respondent may try to invoke Art.10 Euroasia-BIT as a 

defence. However, Art.10 is not applicable to the circumstances at hand. The so-called 

non-precluded measure (“NPM”) clause in Art.10 reads as follows:  

     “Nothing in this Agreement shall be construed to prevent either Contracting 

Party from taking measures to fulfil its obligations with respect to the 

maintenance of international peace or security.”   

149. This provision allows the host State to take actions that otherwise would be 

inconsistent under Euroasia-BIT only when faced with extraordinary circumstances 

(i.e. the existence of international obligations to maintain the international peace or 

security). Furthermore, the applicability of Art.10 is not only conditional on the 

existence of such exceptional situation, but also to the necessity, adequacy and 

proportionality of the measures aimed at handling it. 

150. Claimant submits that Art.10 is not applicable to the case at hand for the following 

reasons: Respondent may not unilaterally determine its obligations with respect to the 

maintenance of international peace or security (2.1); the EO was adopted for different 

reasons from the maintenance of international peace or security (2.2); and the 

measures may not either be justified under customary law (2.3).  

2.1. RESPONDENT MAY NOT UNILATERALLY DETERMINE ITS 

OBLIGATIONS UNDER ART.10 

151. Respondent may not unilaterally conclude what measures are covered under Art.10 

since this article is a non-self-judging clause, and therefore Respondent cannot decided 
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on its own whether Art.10 has been rightfully invoked.
191

 It is this Tribunal’s task to 

determine whether Art.10 is applicable to the present dispute.  

152. Firstly, there is nothing in the wording of Art.10 or any other provision in Euroasia-

BIT, or its preamble, to uphold that Art.10 is a self-judging clause. In the first place, 

had the Contracting States wished that Art.10 were subject to the Contracting States 

scrutiny they would have drafted the clause with a different language. This proposition 

follows from Art.31.4 VCLT which provides that in order to give a special meaning to 

a provision it must be established that the parties so intended. Oceania and Euroasia 

did not intend to provide such special meaning, since such interpretation does not stem 

from any reference in the clause. 

153. For instance, the NPM clause of Art.18 US Model-BIT 2012 (which is deemed to be 

self-judging) reads as follows: 

“measures that it considers necessary for the fulfilment of its obligations with 

respect to the maintenance or restoration of international peace or security.”
192

   

 

154. On the contrary, Art.10 Euroasia-BIT only reads “its obligations”. Hence, it does not 

allow Respondent to determine what it considers its own international obligations 

regarding the maintenance of the international peace or security. 

155. Secondly, the abovementioned interpretation also stems from the Euroasia-BIT’s 

object and purpose pursuant to Art.31 VCLT. As stated by the Tribunal in Enron, 

among other cases,
193

 the object and purpose of BITs is to apply in situations of 

economic and political difficulties and hardship in order to guarantee the rights of the 

investors.
194

 Thus, Art.10 must not be interpreted in a manner that it provides 

Respondent an escape route from its obligations under the Euroasia-BIT whenever it 

wishes to do so. A free invocation of Art.10 by Respondent would make enforcement 
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of any of the investors’ rights derisible
195

 and would eliminate the stability of legal 

environment for investments. 

156. Lastly, as said before, there is no UN Resolution declaring the obligation to act for the 

maintenance of the international peace. Had it existed, any action taken by Respondent 

in compliance with such Resolution, but which also results in a violation of a BIT 

standard, would have been covered by Art.10. The Nicaragua’s tribunal shared that a 

UN Resolution constitutes an obligation to act for the member states pursuant Art.25 

UN Charter. The non-performance of the measures “necessary to fulfil the obligations 

[...] for the maintenance [...] of international peace and security” stemming from a UN 

resolution constitutes a breach.
196

 

157. For the purpose of avoiding the abuse of Art.10, the Contracting States set out a non-

self-judging NPM clause, hence, empowering this Tribunal to interpret Art.10 and to 

apply a substantive review over whether the EO constitutes a violation of the Euroasia-

BIT.
197

 It will find that no international obligation compelled Respondent to adopt the 

EO. 

2.2. THE EO DOES NOT AIM THE INTERNATIONAL PEACE 

158. Not any measure may fall under Art.10. Respondent has the burden of proving that the 

EO is aimed at maintaining the international peace or security as a result of an 

underlying international obligation. However, it will not be able to do so.
198

  

159. The EO reads in its introductory part that actions and policies of Euroasia threaten 

Eastasia’s “peace, security, stability, sovereignty and territorial integrity as well as 

Respondent’s national security”.
199

 However, the standard for preclusion of actions 

under Art.10 is not Respondent’s or any third state’s national interest, but exclusively 

the international peace or security, which is not mentioned even once in the EO. 

Hence, this article must not apply to this case.   
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160. Moreover, the proportionality analysis applied to determine the existence of an indirect 

expropriation must be also taken into account when pondering whether a measure falls 

under a NPM clause. It is always a necessary tool when it comes to constraints of State 

powers and protections of investor’s private rights.
200

 For the reasons explained 

before,
201

 Art.10 may not be invoked for the EO’s disproportional character. 

2.3. RESPONDENT’S ACTS ARE NOT JUSTIFIED UNDER CUSTOMARY 

INTERNATIONAL LAW 

161. The ICJ observed in Nicaragua that “customary law continues […] to apply, 

separately from international treaty law, even where the two categories of law have an 

identical content”.
202

 Accordingly, Claimant wishes to advance counterarguments 

should Respondent raise any argument which would preclude its international liability 

pursuant to Art.22 ILC-Articles. 

162. Art.22 ILC-Articles, when read together with Art.49 ILC-Articles, provides that when 

a State takes countermeasures against another State in response to the latter’s breach of 

international law, the international wrongfulness that the countermeasure may entail is 

precluded only if the countermeasure is adopted by the harmed State and towards the 

State committing the international wrongfulness. However, Oceania is not the harmed 

state in the present issue and therefore, Respondent may not invoke Art.22 ILC-

Articles to exclude its international liability.
203

 

163. Moreover, Respondent has obligations to the protection of fundamental right
204

 

towards Claimant (like property rights), which pursuant to Art.50 ILC-Articles may 

not be affected by countermeasures. Therefore, the EO adopted by Respondent against 

Euroasia cannot deprive Claimant of its property rights under the Euroasia-BIT. 

164. At last, Oceania cannot find preclusion on Art.25 ILC-Articles
 
as to the state of 

necessity because the EO does not meet the requirements set out in it as already 
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demonstrated in previous paragraphs of this Memorial: the EO was not the only way to 

safeguard an essential interest;
205

 ii) there was no grave and imminent peril;
206

 and, 

moreover, iii) there was no essential security threatened at all.
207

  

3. CLAIMANT’S INVESTMENT WAS DESTRUCTED BY RESPONDENT 

165. As a consequence of the breach of Art.4 Respondent must compensate Claimant for its 

permanent loss.
208

 In response to the expropriation suffered by Claimant, Respondent 

must “wipe out all the consequences of the illegal act and re-establish the situation 

which would, in all probability, have existed if that act had not been committed”.
209

 

Claimant contends that reparation must consist of the payment of a sum no less than 

120,000,000USD, “corresponding to the value which a restitution in kind would 

bear”,
210

 since a restitution in kind is not possible in the present case. Even in the event 

that this Tribunal found that Respondent’s acts are excused under Art.10 or under 

customary international law, Respondent’s obligation to pay compensation under Art.4 

is not vanished.  

166. Art.10 only justifies the application of certain measures when rightfully invoked and 

precludes claims from investors requiring to take or stop specific state actions. 

However, Art.10 does not discharge the invoking Contracting State from all of its 

treaty obligations,
211

 included the obligation to pay compensation to Claimant. 

Likewise, the customary defence of necessity in Art.27 ILC-Articles does not preclude 

the obligation to compensate either.
212

 Non-wrongfulness of an act might be useful 

when determining the quantum as to determining whether the expropriation is legal or 

illegal, but non-wrongfulness would never sweep out the duty to pay for 

compensation.  
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167. The damage inflicted in Claimant’s investment was exclusively caused by the EO. 

Respondent has the burden of proving all compensation-reducing elements it may 

contend. However, Claimant will also anticipate as counterarguments that: the damage 

was solely caused by Respondent (3.1); Claimant has not acted negligently and thereby 

has not contributed to its own damage (3.2); Claimant could not have mitigated the 

damages inflicted by Respondent (3.3), and nothing in Claimant’s conduct could have 

provoked Respondent’s misconduct (3.4).   

3.1. THE DAMAGE WAS SOLELY CAUSED BY RESPONDENT 

168. The illegal expropriation by means of the EO is the one and only factor that 

contributed to the damage suffered by Claimant since there is a clear cause-effect 

relationship between Respondent’s misconduct and the damage.   

A. The damage is fully attributable to Respondent 

169. Pursuant to the well settled standards
213

 of directness (liability for any direct 

damage),
214

 foreseeability and proximity, the damage caused to Claimant is fully 

attributable to Respondent. Firstly, the casual link between the EO and the 

expropriation is direct. The EO expressly aimed at the arms sector, and the only 

company affected by it in such sector was Rocket Bombs. Secondly, the destructive 

consequences of the EO, especially on Claimant’s business and on Valhalla, were 

foreseeable to Respondent. Respondent knew Claimant’s investment was the reason 

for Valhalla’s prosperity for the past years.
215

 Thirdly, and needless to say, the EO is a 

proximate cause in contrast with any other remote one. The EO was in fact necessary 

for the outcome at hand. No other circumstances alien to the sanctions would have 

brought about the damage suffered by Claimant.  
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B. Respondent is solely responsible for the damage  

170. Respondent is solely responsible for the injury caused to Claimant’s investment 

regardless whether its actions were allegedly carried out in response to Euroasia’s 

international acts. The Commentary to ILC-Articles on Art.31 acknowledges that even 

when a State’s action is not the only element to cause a concrete damage to an alien 

investor, the State may be, indeed, held responsible for the total injury; this is, “the 

State is not absolved because of the participation of other tortfeasors in the infliction of 

the injury”.
216

  

171. In this sense, the State may be liable to pay for the total damage caused, regardless of 

whether there was a concurrent causal element of that damage or whether there was 

another subject deemed responsible for that cause.
217

 The only exception to this rule is 

if part of the injury is too remote to the State’s wrongful act and can be demonstrated 

to be “severable in causal terms from that attributed to the responsible State”.
218

 This is 

not the case at hand, since the only cause-effect relationship that can be drawn in this 

dispute is the one between the EO and the damage.   

172. Therefore, even if this Tribunal found that there were other remote elements deemed to 

have contributed to the final harm on Claimant’s investment, Respondent remains 

responsible for the total damage caused by the expropriation.  

3.2. CLAIMANT HAS NOT CONTRIBUTED TO THE OCCURRENCE OF THE 

DAMAGE 

173. It is Respondent’s task to prove that due to the conduct of the injured party the damage 

is more substantial. However, Respondent will not be able to do so since Claimant 

acted with diligence and no circumstances surrounding its business behaviour in the 

days previous to the annexation may lead to conclude that it contributed to the damage 

inflicted.  
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A. Claimant conducted its investment diligently  

174. As to the lack of negligence, Art.39 ILC-Articles deals with the scenario, where in 

addition to the internationally wrongful act of a State, responsible for the damage, the 

individual who suffered such breach has also materially contributed to the damage due 

to a negligent or wilful act or omission. The threshold to allocate the fault to an 

investor is high; hence, a mere contribution to the causation chain does not suffice 

where the act is not deemed negligent.  

175. In Occidental the tribunal noted that “it is not any contribution by the injured party to 

the damage which it has suffered which will trigger a finding of contributory 

negligence”,
219

 rather that contribution must be “material and significant”.
220

 

Accordingly, minor contributory factors that might be allocated, if so, to Claimant, 

cannot be legally considered as a link in the causative chain, since Claimant acted 

negligently.
221

 Claimant did not contribute either substantially or partially to the 

Eastasia-Euroasia issue. Likewise, Claimant always applied professional diligence in 

its businesses and in the contracts he concluded with suppliers and buyers.  

176. The making of the investment in a foreign country cannot be translated as agreeing to a 

legal framework where foreign property can be freely blocked and business destructed 

by the host State. Claimant did not fail to protect his investment from business risk 

mainly because the source of the damage is not a risk inherent to Claimant’s 

investment in any manner whatsoever.
222

 

B. Claimant’s operations in the arms sector may not be seen as a source of 

the damage 

177. Claimant’s activity in the arms production cannot be deemed as a source of the 

damage suffered. It was a regulated sector, yes, but not prohibited. As to the timing, 

Claimant was not aware and could not have been aware of the forthcoming events 
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applying a reasonable diligence. Requiring Claimant to have been able to foresee the 

upcoming events would be disproportionate and unreasonable. How is an average 

businessman supposed to know the host State’s intention of entering into another State 

and annexing it? Claimant cannot be allocated any damage because of this sudden 

political change which was out of his knowledge and control. 

3.3. CLAIMANTS COULD NOT MITIGATE THE DAMAGES 

178. The duty to mitigate damages is a principle of international law.
223

 This duty can never 

exceed the standard of a “reasonable family father” though.
224

 In the case at hand, at 

the time of the adoption of the EO (i.e. the origin of the damage) there were no 

reasonable steps that Claimant could have taken in order to mitigate the damages or 

reduce its losses, namely because Rocket Bombs was forced into a complete standstill 

by virtue of the EO. Claimant was neither able to sell his shares in the company to a 

third person, neither conduct it anymore, neither turn its business onto a different 

sector. 

179. Indeed, even if Claimant had wanted to terminate the new arms supply contract with 

Euroasia after the Eastasia-Euroasia conflict started, it did not have time to do so. The 

contract with Euroasia was the only contract of Rocket Bombs and all its business 

revolved around it. Terminating such important contract posed a big risk to Claimant 

which required prior legal and business analysis. However, the EO’s adoption was 

immediate, just one month after the “triggering” events. Claimant had no time to even 

properly consider the termination of that contractual relationship.  

180. Lastly, the termination of Rocket Bombs’ contract with Euroasia following the 

issuance of the EO would have given rise to legal liability on Claimant amounting to a 

huge compensation in monetary terms.  
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3.4. CLAIMANT’S CONDUCT DID NOT PROVOKE RESPONDENTS 

MISCONDUCT 

181. There was no provocation by Claimant. This is not a case where violations of host 

State’s tax laws or other legal requisites triggered the actions against the investor such 

as in Yukos, Occidental and MTD, and where damages awarded to the investor were 

reduced in a 25%
225

 or 50%
226

 due to contributory fault as a consequence of the 

investor’s misconduct. In those cases the fault allocated to the investors was material 

and significant since the response of the State was provoked by the investor’s 

misconduct. 

182. For instance, in Occidental the host State invoked the investor’s acts as “the principal 

legal basis for” the measures adopted in violation of the treaty.
227

 The Tribunal found 

that the wrongful conduct of the claimant was directly related to the Ecuador’s 

misconduct and served as a provocation for the State’s misconduct.
228

 To the extent 

that “without the violation of the law by [claimant]” the state measures leading to a 

breach of the BIT may not have happened.
 229

  

183. On the contrary, Claimant did not trigger or provoke the adoption of the EO through 

its acts. There was no previous warning issued by Oceania’s Government requiring to 

stop the arms production either. Respondent itself acknowledged that the sole reason to 

adopt the EO was not Claimant’s but Euroasia’s behaviour towards Eastasia; the EO 

reads “the actions and policies of the Government of […] Euroasia, including the 

annexation of Fairyland and its use of force in […] Eastasia […]”.
230

 Thus, 

Respondent may not invoke the contributory negligence by Claimant to reduce the 

compensation owed for its sole unlawful actions.   

*** 
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PRAYER FOR RELIEF 

184. For all the above mentioned, Claimant respectfully requests the Tribunal to:  

(1) Declare that it has jurisdiction over the claims submitted by Peter Explosive 

pursuant to MFN clause of Euroasia-BIT;  

(2) Dismiss Respondent’s objection on the “clean hands” doctrine and declare that all 

claims are admissible;  

(3) Declare that Respondent expropriated Claimant’s investment in violation of Art.4.1 

Euroasia-BIT;  

(4) Dismiss Respondent’s objection based on Claimant’s alleged contributory fault;  

(5) Order Respondent to pay compensation for the losses suffered in an amount no less 

than 120,000,000USD as a result of Respondent’s violation of the BIT, including 

interest as of the date the expropriation took place.  

(6) Order Respondent to pay for all costs related to these proceedings.  

 

RESPECTFULLY SUBMITTED ON SEPTEMBER 19, 2016 by 

__________/s/_________ 

AMMOUN 

On behalf of Claimant,  

PETER EXPLOSIVE 


