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STATEMENT OF FACTS 

The parties involved, the environmental license and concluded contracts  

1. In 1992, the Republic of Oceania (“Oceania”), the Respondent in this case and the Republic 

of Euroasia (“Euroasia”) concluded the Agreement for the Promotion and Reciprocal 

Protection of Investments (the “Euroasia BIT”). On the same date, the Republic of Oceania 

and the Republic of Eastasia (“Eastasia”) also concluded the Agreement for the Promotion 

and Reciprocal Protection of Investments (the “Eastasia BIT”). 

2. In 1998, Peter Explosive, the Claimant in this case acquired shares from Rocket Bombs 

Ltd. (“Rocket Bombs”), a company located in Oceania that operates in the arms industry 

and specializes in arms production. He became its 100% shareholder and the president of 

the Board of Directors. Peter Explosive is a resident of Fairyland and a national of Eastasia. 

3. However, before Peter Explosive acquired his shares, Rocket Bombs lost its environmental 

license to continue producing arms. The environmental law of Oceania requires Rocket 

Bombs to obtain a license from the National Environment Authority of Oceania containing 

an environmental approval for the commencement of arms production.  To obtain such 

approval, Rocket Bombs is obliged to adjust its production line according to the 

environmental requirements of the Environment Act 1996. The required environmental-

friendly technology was very expensive and Peter Explosive lacked the financial resources 

to finance the adjustment.  

4. To gain the necessary funds, Peter Explosive turned to Ministry of Environment of Oceania 

requesting for subsidy but was declined of his request. By such rejection, Rocket Bombs 

had to resume production immediately to cover the initial expenses for the adjustment. 

Thus, Peter Explosive decided to try to expedite the issuance of the license to resume arms 

production in the factories of Rocket Bombs. He successfully got the environmental license 

approving the commencement of arms production by Rocket Bombs on 23 July 1998.  

5. On 23 December 1998, Peter Explosive met with representatives of the Ministry of the 

National Defense acting on behalf of Euroasia, including its Minister John Defenseless.  

They concluded a contract for the arms production, effective as of 1 January 1999.  
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  The contract was concluded for a period of fifteen years with a possibility of renewal. 

6. Upon receiving the advance payment from the Ministry of the National Defense. Rocket 

Bombs resumed producing arms. Peter Explosive rehired the previous employees of the 

factories from Valhalla, a local community in Oceania and concluded a number of contracts 

with Oceanian companies for the delivery of the materials necessary for the arms 

production. The prosperity of Rocket Bombs was shared by the people of Valhalla.  

7. Peter Explosive started to modernize the production line to adjust it to the requirements set 

forth in the Environment Act 1996.  The production line fully complied with the legal 

requirements in Oceania by 1 January 2014. 

The referendum and Rocket Bombs and Euroasia’s renewal of contract 

8. In August 2013, the authorities of Fairyland held a referendum on the secession of 

Fairyland from Eastasia and its reunification with Euroasia. The people of Fairyland 

decided in favor of the secession as majority of them are of Euroasian origin as historically 

it was a part of the territory of Euroasia. They do not identify with Eastasia and preferred 

to be re-united with Euroasia. However, the national government of Eastasia declared the 

referendum to be unlawful and considered it to have no legal effect in the Eastasian 

territory.  

9. In this situation, the authorities of Fairyland asked for intervention from Euroasia through 

a formal letter sent to its Minister of Foreign Affairs. After a long debate, the government 

of Euroasia decided to intervene and annex Fairyland to Euroasia. On 1 March 2014, the 

armed forces of Euroasia entered the territory of Fairyland but the annexation was 

bloodless and peaceful. Euroasia officially declared Fairyland a part of the Euroasian 

territory. In effect, Eastasia broke off diplomatic relations with Euroasia. 

10. While Peter Explosive on the other hand, started negotiating with the Ministry of National 

Defense of Euroasia for the renewal of its contract just before the intervention of Euroasia 

in Fairyland.  

2 

 



 
 

On 28 February 2014, they concluded a contract, effective 1 April 2014, for a period of 

another six years. 

Oceania’s governmental action 

11. Oceania was outraged by the reunification of Fairyland to Euroasia declaring such as 

unlawful under public international law. Hence, on 1 May 2014 the President of the 

Republic of Oceania issued an Executive Order (EO) on Blocking Property of Persons 

Contributing to the Situation in the Republic of Eastasia.   The EO introduced a system of 

sanctions against the persons engaged in certain sectors of the Euroasian economy, 

including those producing arms for Euroasia. The sanctions also included a ban on business 

operations with such persons, suspending existing contracts and making future contracts 

with them illegal.  

12.  The sanctions unduly affected Rocket Bombs and Peter Explosive. The business started to 

deteriorate and the shares in Rocket Bombs decreased rapidly. Peter Explosive was unable 

to sell the shares in the company to a third person. Simultaneously, the local companies in 

Oceania that contracted with Peter Explosive unilaterally revoked their contracts pursuant 

to the EO. Peter Explosive could neither conduct the business, nor sell it. 

Criminal proceedings against government officials of Oceania 

13. In 2013, the General Prosecutor’s Office of Oceania was conducting an investigation 

regarding the corruption in the National Environment Authority of Oceania. On 21 

November 2013, the investigation resulted in a formal initiation of criminal proceedings 

against those officials, including the President of the National Environment Authority of 

Oceania. 

14. On 1 February 2015, the President of the National Environment Authority, along with the 

other officials, was convicted of accepting bribes. Having obtained the environmental 

license in 1998 during the term of the convicted President, the General Prosecutor’s Office 

on 23 June 2015 also initiated criminal proceedings against Peter Explosive. 
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SUMMARY OF ARGUMENTS 

 

15. This Tribunal has jurisdiction over this dispute. This Tribunal acquired jurisdiction 

rationae personae over this dispute, the claimant being a qualified investor under Article 

1, paragraph 2 of the Euroasia BIT. The Claimant has been recognized as a Euroasian 

citizen by the Euroasian authorities. Furthermore, the secession of Fairyland from Eastasia 

and its reunification with Euroasia is a valid exercise of self-determination by the people 

of Fairyland and therefore valid. The secession being valid then does not violate Eastasia’s 

territorial integrity but such circumstance is just a necessary legal consequence of a valid 

exercise of a right to self-determination. On the other hand, this tribunal also acquired 

jurisdiction rationae materiae over this dispute by the Claimant’s efforts to amicably settle 

with the Respondent and the impossibility of seeking redress from the local courts of the 

Respondent. 

16. Moreover, the MFN clause in Article 3 of the Euroasia BIT can be used to invoke Article 

8 of the Eastasia BIT. The dispute settlement provision is a substantive matter as held in 

various jurisprudence. The dispute settlement mechanism is a matter regulated under the 

treaty. Therefore, the dispute settlement mechanism of the Eastasia BIT is a matter that can 

be imported to another treaty, such as the Euroasia BIT. 

17. The Respondent indirectly expropriated Claimant’s protected investments violating Art. 4, 

Section 1 of Euroasia BIT that expressly prohibits direct or indirect expropriation. The EO 

issued by the President of Oceania which unduly affected the Claimant’s investments is 

attributable to the State. Such governmental action has interfered with the claimant’s 

property rights and other protected legal interests. The interference amounted to a 

substantial deprivation on the part of the Claimant. The deprivation is not merely 

ephemeral but permanent and irreversible. The foregoing circumstances complete the 

elements of indirect expropriation. 

18. The claimant made protected investments pursuant to Art. 1.1 of the Euroasia BIT. Without 

clear and convincing evidence of corruption that would taint the clean hands of the 

Claimant, the Claimant’s investments continue to exist and enjoy protection under the 

Euroasia BIT. 

4 



 
 

19. Respondent’s action is not justified based on contributory negligence. The claimant could 

have not reasonably known or anticipated the military intervention being in contract with 

a legitimate legal entity.  

 

ARGUMENTS 

I. JURISDICTION 

A. This tribunal has jurisdiction rationae personae over this case. 

 

20.  First, the tribunal has jurisdiction rationae personae over this dispute, the Claimant being 

an investor under Article 1, paragraph 2 of the Euroasia BIT. The said provision qualifies 

as an investor a “natural person having the nationality of either Contracting Party in 

accordance with its laws”. 1 Claimant is a resident of Fairyland, a region that reunited with 

Euroasia. By virtue of an amendment in Euroasia’s Citizenship Act, he was recognized by 

Euroasian authorities “as a national of the Republic of Euroasia, and he was subsequently 

issued a Euroasian identity card and passport.”2 The claimant being a national of Euroasia 

is an investor under Euroasia BIT.  

21. Furthermore, the secession of Fairyland from Eastasia is valid. The fundamental laws of 

International Law, such as the UN Charter, the ICCPR, the ICESCR and GA resolution 

2229, categorically recognize self-determination as a right in international law. Similarly, 

nothing in international law expressly prohibits secession. In the Kosovo case3, the 

Tribunal repeatedly stated that there is no prohibition against unilateral declarations of 

independence based on international law or on the practice of the Security Council. The 

people of Fairyland exercised their right to self-determination when majority of them 

through a referendum “decided in favour of secession.”4 Therefore, the secession of 

                                                           
1 Oceania-Euroasia BIT, Art. 1 par.2.  
2 Procedural Order No 2, par. 4.  
3 Accordance with International Law of the Unilateral Declaration of Independence in Respect of Kosovo, Advisory 

Opinion, I.C.J. Reports 2010, p. 403, pars. 79, 81 and 84. 
4 Uncontested Facts, par. 14.  
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Fairyland through the exercise of the right to self-determination by its people is supported 

by international law. 

22. The secession being valid does not violate Eastasia’s territorial integrity. General 

Assembly resolution 2625 (XXV)5 states that one of the modes of implementing the right 

of self-determination is the free association or integration with an independent state. 

Euroasia is an independent state to which the people of Fairyland wish to be re-integrated. 

The vast majority of people living in Fairyland are of Euroasian origin as historically it was 

a part of the territory of Euroasia.  They do not identify with Eastasia and preferred to be 

re-united with Euroasia.6 Hence, when Fairyland was integrated to Euroasia, it was a mere 

exercise of self-determination and the effect of which to Eastasia’s territorial integrity was 

just a necessary legal consequence of Fairyland’s expression of its right.  

23. In any case, the tribunal cannot adjudicate on the citizenship of the Claimant because it is 

a question of national law and the grant of his citizenship is a situation that is already a fait 

accompli or a situation that has already been accomplished. In customary international 

law,7 citizenship is a domestic matter in no way governed by international law. Further, in 

the Arbitration Rules of the ICC, the power to annul the secession nor to grant restitution 

which would reverse a situation that is already a fait accompli is not granted. Euroasia has 

already recognized Fairyland’s secession and declared it as part of its territory. This 

instance now is already a fait accompli. Therefore, the tribunal has no power to reverse the 

situation against the will of the people. 

 

B. This tribunal has jurisdiction rationae materiae over this case.  

 

24. Second, the tribunal has jurisdiction rationae materiae over this case in light of the object 

and purpose of the Euroasia BIT. Article 31 of the VCLT provides that “a treaty shall be 

interpreted in good faith in accordance with the ordinary meaning to be given to the terms 

of the treaty in their context and in the light of its object and purpose.”8  

                                                           
5 General Assembly resolution 2625 (XXV), Declaration on Principles of International Law concerning Friendly 

Relations and Co-operation among States in accordance with the Charter of the United Nations. 
6 Uncontested Facts, par. 14. 
7 Opinions of Commissioners, Washington, 1929, pp. 48-50, as cited in Reports of International Arbitral Awards, 

Naomi Russell, In Her Own Right and As Administratrix and Guardian (U.S.A.) v. United Mexican States. 
8 VCLT, art. 31.                                                        6 



 
 

The object and purpose of the Euroasia BIT is the Promotion and Reciprocal Protection of 

Investments of both contracting parties. 9 Thus, giving the Tribunal the power to exercise 

jurisdiction over this dispute to accord protection to Claimant’s investments.  

25. Moreover, before resorting to international arbitration, the Claimant exerted its efforts to 

amicably settle with the Respondent in compliance with the first requirement of the pre-

arbitral steps under Art. 9 of Euroasia BIT but to no avail. The Claimant notified the 

Oceanian Ministry of Foreign Affairs (with copies to the Ministry of Finance, Ministry of 

Defence and Ministry of Environmental Protection) of his dispute with Oceania and of the 

Claimant’s intention to initiate arbitral proceedings against the Respondent if Oceania fails 

to negotiate with the Claimant.  As of the date of filing of this Request for Arbitration, 

Oceania has not responded [yet]. 10 

26. However, the second requirement under Art. 9 of Euroasia BIT is impossible to comply 

with by the Respondent’s evident bias against the residents of Fairyland. Exhaustion of 

local remedies is not required when there is no reasonable local remedy available to provide 

effective redress or such remedy provides no reasonable possibility of such redress.11 In 

this case, it is impossible for the Claimant to obtain relief from local courts given the bias 

by Oceania against residents of Fairyland by its reluctance to recognize the valid secession 

of Fairyland and its integration with Euroasia; by its specific targeting of any business that 

lends aid to Fairyland including Rocket Bombs and the Claimant; by the institution of 

criminal proceedings against the Claimant that illegally pierced the veil of corporate fiction 

between the Claimant and Rocket Bombs.  

 

C. The MFN clause in Article 3 of the Euroasia BIT can be used to invoke Article 8 of 

the Eastasia BIT. 

 

27. Lastly, the MFN clause in Article 3 of the Oceania-Euroasia BIT can be used to invoke 

Article 8 of the Oceania-Eastasia BIT. In Suez, Sociedad General de Aguas de Barcelona, 

                                                           
9 Oceania-Euroasia BIT, Title.  
10 Terms of the Arbitration Agreement, page 4.  
11 United Nations, Draft articles on Diplomatic Protection, 2006, available at: 

http://www.refworld.org/docid/525417fc4.html [accessed 1 August 2016]. 
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S.A. and Vivendi Universal S.A. v. Argentine Republic12, the tribunal said that:  

 

BITs are international instruments where sovereigns make firm 

commitments concerning treatment they will accord to investors and 

investments of other states. The basic purpose of the BIT is the 

“protection of investments” achieved by granting investors and 

investments certain legal rights and legal means for their enforcement.” 

 

The dispute settlement provision is a substantive matter, contrary to what respondent 

claims. This was affirmed in the Maffezini case13 where the tribunal ruled that dispute 

settlement provisions are inextricably related to the protection of foreign investors and their 

rights. Therefore, such arrangements should not be considered as mere procedural devices 

but arrangements designed to better protect the rights of investors. Additionally, in the Gas 

Natural case14, the tribunal concluded that MFN provisions in a BIT should be understood 

to apply to dispute settlement unless it clearly appeared otherwise. The tribunal in the 

Siemens Decision 15considered the MFN clause sufficiently wide to cover the settlement 

of disputes. In this case, the MFN clause includes other investment matters regulated by 

the Oceania-Euroasia BIT. The dispute settlement mechanism is a matter regulated under 

that treaty. Therefore, the dispute settlement mechanism of the Oceania-Eastasia BIT is a 

matter that can be imported to another treaty, such as the Oceania-Euroasia BIT.  

 

Therefore, the MFN clause can be used to invoke Article 8 of the Oceania-Eastasia BIT 

because: (1) based on Art. 31 of the VCLT, the MFN clause should be interpreted in 

accordance with the object and purpose of the treaty, which is to protect the investors and 

their investments; (2) because when the parties included the MFN clause in the BIT, they 

consented to the fact that in order to holistically protect the rights of the investors and 

investments, other treaties can be used in order to achieve that goal and; (3) 12 out the 18 

                                                           
12 Suez, Sociedad General de Aguas de Barcelona, S.A. and Vivendi Universal S.A. v. Argentine Republic. 
13 Maffezini vs. The Kingdom of Spain. 
14 Gas Natural vs. Argentina.  
15 Siemens vs. Argentine Republic.  
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cases that successfully invoked the MFN provision were relieved of the obligation to 

litigate domestically.  

 

II. MERITS 

 

A. The respondent expropriated the Claimant’s protected investments.  

 

28. The sanctions imposed by the Respondent indirectly expropriated the Claimant’s 

protected investments violating Art. 4, Section 1 of Euroasia BIT that expressly 

prohibits direct or indirect expropriation. UNCTAD (United Nations Conference 

on Trade and Development)16 in its series on expropriation characterized indirect 

expropriation by the presence of these three elements: 

 

a) An act attributable to the state 

b) Interference with property rights or other protected legal interests 

c) Substantial deprivation of these rights tantamount to expropriation 

The first element was satisfied when the President of the Respondent issued the Executive 

Order “ON BLOCKING PROPERTY OF PERSONS CONTRIBUTING TO THE 

SITUATION IN THE REPUBLIC OF EASTASIA” 17in the exercise of his executive 

function. Under international law, the conduct of a State is considered an act of that State 

“whether the organ exercises legislative, executive, judicial or any other functions.”18 

29. While the second element was satisfied when the respondent’s act has interfered with the 

claimant’s property rights and other protected legal interests. Section 1 of the Executive 

Order provides that: 

 

(a) All property and interests in property that are in the Republic of 

Oceania that are or hereafter come within the possession or control of 

                                                           
16 EXPROPRIATION, UNCTAD Series on Issues in International Investment Agreemets II, page 12.  
17 EXECUTIVE ORDER, Title.  
18 UNCTAD Series on International Investment Agreements II, page 14.  
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any person (including any foreign branch) of the following persons are 

blocked and may not be transferred, paid, exported, withdrawn, or 

otherwise dealt in:  

 

(i) persons operating in such sectors of the Euroasian economy such as 

financial services, energy, metals and mining, engineering, and defense, 

in particular arms production services, and related materiel; 

 

(b) By the power of this Executive Order, any contract concluded with 

the blocked person is declared to be no longer effective and any 

contracting party of the blocked persons is released from its 

contractual obligations towards the latter. Any person who engages in 

the business dealings with the blocked person, even in the unrelated 

matter, will be automatically treated as such a blocked person.19 

Rocket Bombs concluded contracts to produce arms for the Ministry of National Defense of 

Euroasia and for other local companies in Oceania. When the EO was issued, the claimant was 

barred from producing arms and re-exporting his services for Euroasia. 

By preventing the claimant from performing his obligation with his contract with Euroasia and 

prohibiting him further from re-exporting his services, the respondent has effectively interfered 

with his fundamental rights to the use, control and the enjoyment of the benefits of his investments. 

The Tribunal held the same in the case of Petrolane, Inc20 where it held that by preventing the 

claimant from re-exporting its equipment, the respondent deprived the Claimant of the effective 

use, benefit and control of the equipment constituting an expropriation. 

Furthermore, the local companies unilaterally revoked their contracts without the claimant’s 

consent to comply with the EO. All the Oceanian companies that contracted with Rocket Bombs 

issued formal notices, declaring that pursuant to the Executive Order they were no longer bound 

by the provisions of the respective contracts and that they had no intention to perform them.21 

                                                           
19 EXECUTIVE ORDER, Sec. 1.  
20 Petrolane Inc. v. Iran.  
21 Uncontested Facts, par. 17.  
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Thus, the respondent has effectively interfered with the claimant’s contractual rights and protected 

interests arising from these private contracts. Hence, the respondent’s act has interfered with the 

claimant’s property rights and other protected legal interests. 

30. The respondent’s interference has substantially deprived the claimant of property and protected 

rights satisfying the last element. In Techmed vs. Mexico22, it was held that, there is a substantial 

deprivation when an investor is deprived of the economic use and enjoyment of investments in a 

permanent way. Here, the respondent identified claimant as a blocked person. By virtue of the EO, 

all property and interests in property of the claimant are prohibited from being “transferred, paid, 

exported, withdrawn, or otherwise be dealt with.”23 And any person who engages in the business 

dealings with the claimant, “even in the unrelated matter, will be automatically treated as such a 

blocked person.”24 By these then, claimant was left with no assets and with no business. Peter 

Explosive was unable to sell the shares in the company to a third person. He could neither conduct 

the business nor sell it. 25 

 

31. The EO’s effectivity for an indeterminate period of time makes the deprivation permanent and 

irreversible. Reliance to possibilities of amendments of the EO are holding on to mere expectancy 

and hope. There is expropriation when “the owner was deprived of fundamental rights of 

ownership and it appears that this deprivation is not merely ephemeral” 26such as in this case.  

 

32. In any event, without the payment of prompt, adequate and effective compensation, the 

Respondent still unlawfully expropriated the Claimant’s protected investments. Article 4, Section 

1 of the Euroasia BIT provides that “expropriation shall be carried out under due process of law, 

on a non-discriminatory basis and shall be accompanied by provisions for the payment of prompt, 

adequate and effective compensation. [emphasis supplied] The facts do not show that the Claimant 

was afforded compensation for the expropriated investments thus, makes the expropriation illegal.  

 

                                                           
22 Técnicas Medioambientales Tecmed, S.A. v. The United Mexican States.  
23 Uncontested Facts, par. 17. 
24 Ibid. 
25 Ibid.  
26 Tippetts v. TAMS-AFFA Consulting Engineers of Iran. 
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33. The defense of essential security under Article 10 of Euroasia BIT will also not excuse the 

Respondent from its liability to the Claimant. The said provision does not contain a self-judging 

clause that would allow the Respondent to determine unilaterally the existence of conditions of 

essential interest. When States intend to create for themselves a right to determine unilaterally the 

legitimacy of extraordinary measures importing non-compliance with obligations assumed in a 

treaty, they do so expressly.27 

 

34. In any event, the facts cannot justify an actual existence of a threat to essential security in the 

absence of an essential interest threatened by a grave and imminent peril and the “only means 

policy”. To determine whether there is an actual existence of a threat to essential security, it is 

important to lay some basic conditions that are set forth in Draft Article 33 proving the existence 

of a state of necessity. Two of those conditions which are relevant to the case are: 1. The essential 

interest of the state must have been threatened by a grave and imminent peril and the act being 

challenged must have been the only means safeguarding that interest. These two conditions were 

not met in this case. In Gabcikovo-Nagymaros case28, it was held that the word “peril” certainly 

evokes the idea of risk and a mere apprehension of a possible peril could not suffice. Also, peril 

must at the same time be grave and imminent. Imminence is synonymous with immediacy and or 

proximity and goes far beyond the concept of possibility. Extremely grave and imminent peril 

must have been a threat to the interest at the actual time. In this case, the acts of the respondent are 

grounded on a mere possibility. The Annexation of Fairyland to Euroasia may only constitute an 

unusual and extraordinary threat to the national security and foreign policy of the Republic of 

Oceania if it is found to be unlawful. Hence, there was no grave and imminent peril to speak of in 

this case. In any case, the measure taken by Oceania is not the only possible response to the aim it 

sought to be realized. The claimant had to bear an excessive burden by the sanctions imposed by 

the Respondent against him and his investments when in the alternative, the Respondent could 

have employed such sanctions only on the claimant’s specific transaction with Euroasia. In that 

way, the Respondent responds to the crisis and the claimant suffers less damage. 

 

                                                           
27 CMS Gas Transmission Co v Argentine Republic.  
28 Gabčikovo-Nagymaros Project, Hungary v Slovakia. 
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B. The claimant made protected investments pursuant to Art. 1.1 of Euroasia BIT. 

 

35. Article 1, Section 1 of the Euroasia BIT provides: 

The term “investment” comprises every kind of asset directly or 

indirectly invested by an investor of one Contracting Party in the 

territory of the other Contracting Party and shall include, in 

particular: 

(a) movable and immovable property as well as any other 

property rights, such as mortgages, liens or pledges;  

(b) shares of companies or any other form of participation in a 

company;  

(c) claims to money or to any performance under contract having a 

financial value associated with an investment;  

(d) xxx xxx xxx   

(e) any right conferred by laws or under contract and any licenses and 

permits pursuant to laws, including concession to search for, extract, 

cultivate or exploit natural resources; xxx xxx 

The Claimant acquired 100% shares from Rocket Bombs, owned immovable properties through 

the company’s factories, got an environmental license from the respondent to resume arms 

production and concluded contracts including the one with Ministry of National Defense in 

Euroasia. Hence, all these are qualifying investments under Art. 1.1 of the BIT and enjoy 

protection under the BIT. 

1. The Respondent’s defense of clean hands does not negate the existence of the 

claimant’s investments.  

 

36.  Under Art. 1.1 of the Euroasia BIT, conformity to the laws of the host state was not 

considered to be an element of the definition of investment. This, however does not  
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encourage violation of domestic laws of the host state but a reminder of the object and  

purpose of the BIT that it is for the “Promotion and Reciprocal Protection of Investments” 

of both Contracting parties.  Hence, the Claimant making qualifying investments under the 

BIT afford him the protection under the treaty and such investments continue to exist 

despite allegation of corruption that allegedly taint the Claimant’s clean hands. 

37. In any event, the facts would show that claimant faithfully complied with the 

environmental requirements of Oceanian Domestic law. The principle of good faith 

requires that every right be exercised honestly and loyally. 29The claimant faithfully 

complied with the environmental requirements provided by the Environment Act 1996 of 

Republic of Oceania. In fact, when Rocket Bombs lost its license, the claimant was very 

diligent in obtaining the same despite his lack of financial resources. He first requested for 

a subsidy from the Ministry of Environment of Oceania to purchase the environmental-

friendly technology and in spite of the latter’s rejection still pursued other means to attain 

parity with the requirements of the law. That was when he was able to conclude the first 

contract with Ministry of National Defence acting on behalf of Euroasia and soon after it 

expired, the second contract was immediately finalized. Finally, in 2014 because of his 

unwavering persistence, Rocket Bombs’ production line fully complied with the 

requirements of the law. 

 

2. The Respondent is estopped from questioning the validity of the issued license. 

 

38. The Respondent’s continuous denial of the Claimant’s sought protection under the BIT 

arose from the issuance of the 1998 Environmental license. The facts would show that the 

respondent through its NEA President issued the license knowing fully well that the 

claimant is still in the process of adjusting its production line. In fact, he requested for a 

subsidy from the Ministry of Environment of Oceania to purchase the necessary technology 

but was rejected. This means that the respondent is aware that the claimant has not yet 

complied with the environmental requirements but still opted to issue the license.  

                                                           
29 Anglo-Norwegian Fisheries Case, United Kingdom v. Norway.  
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In Fraport v. The Republic of the Philippines30, it was held that, Principles of fairness 

should require a tribunal to hold a government estopped from raising violations of its own 

law when it knowingly overlooked them and endorsed an investment which was not in 

compliance with its law. Hence, the respondent is estopped from questioning the validity 

of the issued license and has no one to blame but itself due to its inadvertence. 

39. To support this further, Sornarajah a highly qualified publicist stated that once the license 

is issued, it converts to a fundamental right protected by the treaty.  Licensing agreements 

xx xxx had intangible assets as their subject matter. Once the right to such intangible 

property has been acquired under the domestic law of the host state by the alien, the 

acquired rights could be converted into rights protected under xxx xxx the BIT.31 Hence, 

the 1998 issued license has crystallized into fundamental right protected by the BIT. 

 

3. The act of the NEA President is attributable to the Respondent State.  

 

40. The NEA President is the agent of the state who issued the license to the claimant. In Art. 

7 of Responsibility of States for Internationally Wrongful Acts (RSIWA), it provides: 

 

The conduct of an organ of a State or of a person or entity empowered to exercise elements 

of the governmental authority shall be considered an act of the State under international 

law if the organ, person or entity acts in that capacity, even if it exceeds its authority or 

contravenes instructions.32 

 

Hence, even in cases where an entity empowered to exercise governmental authority acts 

ultra vires (beyond his authority), the act in question is nevertheless attributable to the state. 

Thus, granting that the NEA President has issued the license beyond his authority, his act 

is still attributable to the respondent state. 

 

                                                           
30 Fraport AG Frankfurt Airport Services Worldwide v. The Republic of the Philippines. 
31 M. Sornarajah, “The International Law on Foreign Investment” (1994) at 283, Cambridge University Press. 
32 Responsibility of States for Internationally Wrongful Acts. 
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41. To support this further, the ICJ in Corfu Channel case33 held that it was a sufficient basis 

for Albanian responsibility that it knew, or must have known, of the presence of the mines 

in its territorial waters and did nothing to warn third States of their presence. 34In the United 

States Diplomatic and Consular Staff in Tehran case, the Court concluded that the 

responsibility of the Islamic Republic of Iran was entailed by the “inaction” of its 

authorities which “failed to take appropriate steps”, in circumstances where such steps were 

evidently called for. 35Here, it took 15 years before the respondent questions the validity of 

the license when it should have taken appropriate steps after such reasonable time when 

the claimant acquired the license. It was on 23 July 1998, when the National Environment 

Authority issued an environmental license approving the commencement of arms 

production by Rocket Bombs. 36It was only on 23 June 2015, that the General Prosecutor’s 

Office officially initiated criminal proceedings against Peter Explosive.37 Fifteen years is 

a sufficient time to presume that the respondent knew or must have known of the 

irregularity. 

 

4. In any event, without a clear and convincing proof of corruption, the claimant is not 

denied of the protection under the treaty. 

 

42. In Himpurna v PLN38, the arbitral tribunal held that a “finding of illegality or other 

invalidity must not be made lightly, but must be supported by clear and convincing proof.” 

The tribunal further supported this principle in ICC case no. 414539 that was decided in 

1987 which held that circumstantial evidence must be supported by direct evidence to be 

retained as convincing. In this case, criminal proceedings against the claimant still remain 

to be pending. The respondent merely relies upon a testimony that is yet to be given by the 

NEA President. He only named a number of pesons, including Peter Explosive, from whom 

                                                           
33 Corfu Channel, United Kingdom of Great Britain and Northern Ireland v. Albania.  
34 Responsibility of States for Internationally Wrongful Acts. 
35 Ibid.  
36 Uncontested Facts, par. 6.  
37 Uncontested Facts, par. 19.  
38 Himpurna California Energy Ltd. v PT. (Persero) Perusahaan Listruik Negara.  
39 ICC Award No. 4145 (Second Interim Award), YCA 1987, at 97 et seq. (also published in: Clunet 1985, at 985 et 

seq.) 
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he allegedly received bribes and against whom he is willing to testify. To which, the 

General Prosecutor’s Office of Oceania has concluded a non-prosecution agreement with 

the NEA President with respect to bribes he may have received from such persons.40 In the 

words of Prof. Thomas Walde, “in corruption insinuations, cards should be placed face up 

on the table rather than be waved around with hints and suggestions.” 41If the respondent 

had wanted to prove bribery, it should not only allege but also provide direct evidence and 

not merely rely upon pending criminal proceedings and withheld testimony. 

43. The allegation of corruption is very serious and this tribunal has to think twice in accepting 

this defense based on unfounded allegations. In World Duty Free Ltd. v. Kenya the Court 

stated that, “[a]n over-readiness by international arbitrators to accept illegality defenses 

may harm an international mechanism which benefits numerous countries that rely on 

access to international funding, technology and trade.” 42 

 

C. Respondent’s action is not justified based on contributory negligence.  

 

44. Gemplus S.A. and Talsud S.A. v Mexico defines contributory negligence as, a fault which 

has caused or contributed to the injury which is the subject matter of the claim, and such is 

synonymous with culpability. The claimant could have not reasonably known and expected 

that sanctions are to be introduced as a respondent’s response with regard to the integration 

of Fairyland to Euroasia as integration is allowed under International law. There was no 

sufficient notice to the claimant of the respondent’s action except those reports which date 

and resources were unknown. The claimant “expects the host State to act in a consistent 

manner, free from ambiguity and totally transparently in its relations with the foreign 

investor, so that it may know before-hand any and all regulations that will govern its 

investments….”43 It must also be noted that the claimant’s contract with Euroasia was 

concluded on 28 February 2014, months before the sanctions were imposed by the 

Respondent on 1 May 2014. 

                                                           
40 Procedural Order No 2, par. 5.  
41 Thunderbird v. Mexico, (Walde, T. separate opinion).  
42 World Duty Free Company Limited v. The Republic of Kenya.   
43 Tecnicas Medio Ambientales v. United States of Mexico. 
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45. Also, the Claimant could have not reasonably known or anticipated Euroasia’s military 

intervention. The claimant is in contract with the Ministry of Defense of Euroasia and as 

far as the claimant is concerned, this is a legal entity tasked for state security and protection. 

There was no official declaration to the claimant of the purpose of the arms being produced 

to the Euroasia. It would be unfair to presume the knowledge when Ministry of Defense is 

for a legitimate purpose as all others.   

46. In any event, at the very least, Claimant’s contribution may only be considered as partial. 

Hence, it may still recover damages for unaffected items.44 

 

REQUEST FOR RELIEF 

47. For the aforementioned reasons, Claimant respectfully asks the Tribunal to find 

that: 

1. It has jurisdiction over the submitted claims; 

2. That the Republic of Oceania has expropriated the Claimant’s 

investment by the implementation of the sanctions and introduction of 

Executive Order of 1 May 2014; 

3. That such unlawful conduct is not justified by public purpose exception, 

essential security interest and contributory negligence; 

4. That the Claimant should be awarded of the compensation in value no 

less than 120,000,000 USD, with interest as of the date of issuance of 

the award. 

 

 

 

 

 

                                                           
44 Mccormick, Law of Damages (1935). 
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Respectfully submitted on 19 September 2016 by 

 

AZEVEDO 

 

On behalf of Claimant 

Peter Explosive 
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