
TEAM BADAWI 

	

	

 

 

 

IN THE INTERNATIONAL CHAMBER OF COMMERCE 
 

 

 

 

 

 

Peter Explosive 

CLAIMANT 

 

v. 

 

Republic of Oceania 

RESPONDENT 

 

 

 

 

 

 

MEMORIAL FOR CLAIMANT 

 
	
	 	



TEAM BADAWI 

	 ii 

	

TABLE OF CONTENTS 
	

LIST OF ABBREVIATIONS ................................................................................................ iv	

LIST OF AUTHORITIES ....................................................................................................... v	

STATEMENT OF FACTS ...................................................................................................... 1	

ISSUE I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE AND 

RATIONE MATERIAE OVER THE CLAIMS BROUGHT BEFORE IT BY 

CLAIMANT UNDER ARTICLE 1 (2) OF THE EUROASIA BIT .................................... 4	

I.	 Claimant is an investor under Article 1 (2) of the Euroasia BIT: he is a national of the 

Euroasia 4	

II.	 Claimant is entitled to choose the only Euroasia BIT to be applicable if the Tribunal 

finds that multiple nationality is engaged ................................................................................. 5	

III.	 Claimant is still a national of Euroasia regardless of the question of the secession raised 

by Respondent ........................................................................................................................... 6	

ISSUE II. CLAIMANT DID NOT VIOLATE THE PRE-ARBITRAL STEPS 

REQUIREMENTS CONTAINED IN BOTH EASTASIA AND EUROASIA BITS ........ 8	

I.	 Claimant complies with amicable settlement provision under article 8 of the Eastasia BIT  

 8	

II.	 Claimant has no obligation to wait the entire cooling-off period before starting arbitral 

proceedings under article 9 of the Euroasia BIT ....................................................................... 9	

ISSUE III. THE TRIBUNAL SHALL EXTEND THE SCOPE OF THE MFN CLAUSE 

CONTAINED IN THE EUROASIA BIT TO THE DISPUTE SETTLEMENT 

PROVISIONS OF THE EASTASIA BIT ............................................................................ 12	

I.	 The Tribunal shall broadly interpret the scope of the Euroasia MFN Clause .................. 12	

II.	 The Tribunal can extend the scope of the MFN clause since Claimant satisfies the public 

considerations test ................................................................................................................... 14	

III.	 The doctrine of severability of the dispute settlement clause is not an obstacle for the 

extension of the MFN clause in the present case .................................................................... 14	



TEAM BADAWI 

	 iii 

ISSUE IV. CLAIMANT’S INVESTMENT IS PROTECTED UNDER THE EUROASIA 

BIT SINCE CLAIMANT HAS NOT BREACHED THE “CLEAN HANDS” 

DOCTRINE ............................................................................................................................ 17	

I.	 “Clean hands” doctrine is not applicable in the present case ........................................... 17	

II.	 Claimant did not act illegally so as to deprive him of protection under the Euroasia BIT

 19	

III.	 Respondent is estopped from invoking Claimant’s “unclean hands,” since it has 

acquiesced to the alleged illegalities ....................................................................................... 22	

ISSUE V. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S 

INVESTMENT ....................................................................................................................... 23	

I.	 Respondent indirectly expropriated Claimant’s investment ............................................. 23	

II.	 Respondent owes compensation to Claimant for expropriation of his investment ......... 27	

III.	 Alternatively, Respondent breached fair and equitable treatment obligation ................ 28	

IV.	 Claimant is entitled for full amount of compensation for redress of damages to claimant 

caused by Respondent ............................................................................................................. 30	

ISSUE VI. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED 

BY HIS INVESTMENT ........................................................................................................ 32	

I.	 Respondent’s burden of proof .......................................................................................... 32	

II.	 No blamable conduct ....................................................................................................... 32	

III.	 No causal link between the blamable conduct and the damage suffered ...................... 33	

IV.	 Alternatively, Claimant’s contribution was neither material nor significant ................. 34	

PRAYER FOR RELIEF ........................................................................................................ 36	

 

 

  



TEAM BADAWI 

	 iv 

LIST OF ABBREVIATIONS 

No. Abbreviation  Full Form 

1 ARSIWA Draft Articles on Responsibility of States for 
Internationally Wrongful Acts 

2 BIT 
 

Bileteral Investment Treaty  

3 ECT 
 

Energy Charter Treaty  

4 FET 
 

Fair and equitable treatment  

5 e.g.  
 

For example  

6 Id. 
 

Ibidem 

7 ICSID 
 

International Centre for Settlement of Investment 
Disputes 

8 ICC International Chamber of Commerce 

9 ICJ 
 

International Cout of Justice 

10 ILC  
 

International Law Commission 

12 MFN  
 

Most Favoured Nation   

13 NEA  
 

National Environmental Agency of Oceania 

14 NAFTA 
 

North American Free Trade Agreement 

15 No. 
 

Number 

16 p. 
 

Page No. 

17 para. 
 

paragraph No. 

18 PCA  Permanent Court of Arbitration 

19 UN 
 

United Nations 

20 UDHR 
 

Universal Declaration of Human Rights 

21 v.  
 

Versus 

 



TEAM BADAWI 

	 v 

LIST OF AUTHORITIES 

Treaties and Other International Materials  

No. Abbreviation  Full Citation  

1 Draft Articles on MFN ILC Draft Articles on Most-Favored-Nation Clauses 

with Commentaries; Y.B.I. L.C., vol. II (Part 2), U.N. 

Doc. A/CN.4/SER.A/1978/Add.1 

2 Draft Articles on 

Nationality 

ILC Draft Articles on Nationality of Natural Persons in 

relation to the Succession of States with 

Commentaries: Y.B.I. L.C., vol. II (Part 2), U.N. Doc. 

A/CN.4/SR.2717 

3 G.A. 217 (III) G.A. Res. 217 (III), U.N. Doc. A/RES/3/217 A 

(December 10, 1948) 

4 UNCTAD Expropriation Expropriation. UNCTAD Series on Issues in 

International Investment Agreements II. United 

Nations, New York and Geneva. 2012 

5 UNCTAD FET Fair and Equitable Treatment. UNCTAD Series on 

Issues in International Investment Agreements II. 

United Nations, New York and Geneva. 2012 

6 VCLT Vienna Convention on the Law of Treaties, 1155 

U.N.T.S. 33 (1969) 

7 VCSST Vienna Convention on Succession of States in respect 

of Treaties, 1946 UNTS 3 (1978) 



TEAM BADAWI 

	 vi 

 

Books and Journals 

No.  Abbreviation  Full citation  

1 Geiger Geiger R (2002). Regulatory expropriations in 

international investment law: Lessons from the 

Multilateral Agreement on Investment. New York 

University Environmental Law Journal. 

11(1):94–109. 

2 Binder & Schreur Binder, C., & Schreuer, C. (2009). International 

investment law for the 21st century: Essays in honour of 

Christoph Schreuer. Oxford: Oxford University Press. 

3 Born Born G., Šćekić M. Pre-Arbitration Procedural 

Requirements “A Dismal Swamp” at David D. Caron 

(ed.) Practicing Virtue: Inside International Arbitration. 

Oxford University Press (2015) 

4 Brownlie Brownlie, I. (1990). Principles of public international 

law. Oxford: Clarendon Press. 

5 Cassese Cassese A. Self-Determination of Peoples: A Legal 

Reappraisal. Cambridge: Cambridge University Press, 

1995 

6 Castellanos Castellanos-Jankiewicz L. Causation and International 

State Responsibility, ACIL Research Paper No 2012-07, 

2012  



TEAM BADAWI 

	 vii 

7 Cheng Cheng B. General Principles of Law as Applied by 

International Courts and Tribunals. Cambridge: 

Cambridge University Press, 2006 

8 Dolzer, 2002 Dolzer R. Indirect Expropriations: New Developments?, 

NYU Environmental Law Jnl, No. 11 (2002). 

9 Dolzer & Schreuer Dolzer, R., & Schreuer, C. (2008). Principles of 

international investment law. Oxford: Oxford University 

Press. 

10 Douglas Douglas Z. The MFN Clause in Investment Arbitration: 

Treaty Interpretation off the Rails, Jnl of International 

Dispute Settlement, Vol. 2, No. 1 (2011) 

11 Garner Garner B.A. Black’s Law Dictionary, 3rd Pocket Edition. 

Minnesota: Thomson West, 2006 

12 Geiger Geiger R (2002). Regulatory expropriations in 

international investment law: Lessons from the 

Multilateral Agreement on Investment, New York 

University Environmental Law Jnl. 

13 Hailbronner Hailbronner K. Nationality in public international law 

and european law. Amsterdam: Amsterdam University 

Press, 2006 

14 Lowe Lowe V (2004). Regulation or expropriation. Oxford: 

Current Legal Problems (2002). 55 (1): 447-466.  

15 Newcombe Newcombe A (2005). The boundaries of regulatory 



TEAM BADAWI 

	 viii 

expropriation in international law. ICSID Review: 

Foreign Investment Law Journal. 20(1):1–57. 

16 O’Connell O’Connell D.P. The Law of State Succession. Cambridge: 

Cambridge University Press, 1956 

17 Reinisch  Reinisch A. Standards of investment protection. Oxford: 

Oxford University Press, 2008 

18 Ripinsky Ripinsky S., Williams K. Damages in International 

Investment Law. BIICL, 2008.  

19 Sadowski Sadowski W. Yukos and Contributory Fault, 

Transnational Dispute Management (2014). 

20 Schill  Schill S.W. Allocating Adjudicatory Authority: Most-

Favored-Nation Clauses as a Basis of Jurisdiction—A 

Reply to Zachary Douglas, Jnl of International Dispute 

Settlement, Vol.2, No. 2 (2011) 

21 Schreuer, 2006 Schreuer C. The Concept of Expropriation under the ECT 

and other Investment Protection Treaties, in Ribeiro 

C.(ed.), Investment Arbitration and the Energy Charter 

Treaty (2006) 108, 145. 

22 Sornarajah Sornarajah, M. (1994). The international law on foreign 

investment. Cambridge: Cambridge University Press, 

Grotius Publications. 

23 Steiner  Steiner H.J., Alston P., Goodman R. International Human 

Rights in Context: Law, Politics, Morals: Text and 



TEAM BADAWI 

	 ix 

Materials. Oxford: Oxford University Press, 2008 

24 Thematic Conference 

Paper  

Thematic Conference Paper on Human Rights and Legal 

Identity: Approaches to Combating Statelessness and 

Arbitrary Deprivation of Nationality (May 2006) 

 

Case Law 

No. Abbreviation Full citation 

1 Alemanni Giovanni Alemanni and Others v. The Argentine 

Republic, ICSID Case No. ARB/07/8, Decision on 

Jurisdiction and Admissibility (November 17, 2014)  

2 Beheer Enkev Beheer B.V. v. Republic of Poland, PCA Case 

No. 2013-01, First Partial Award (April 29, 2014) 

3 BG Group BG Group Plc. v. The Republic of Argentina, 

UNCITRAL, Final Award (December 24, 2007) 

4 Biloune Biloune and Marine Drive Complex Ltd v. Ghana 

Investments Centre and the Government of Ghana, ad 

hoc Tribunal, Award on Jurisdiction and Liability 

(October 27, 1989) 

5 Biwater Biwater Gauff Ltd. v. United Republic of Tanzania, 

ICSID Case No. ARB/05/22, Award (July 24, 2008) 

  



TEAM BADAWI 

	 x 

6 Casado  Victor Pey Casado and President Allende Foundation v. 

Republic of Chile, ICSID Case No. ARB/98/2, Decision 

(May 8, 2002) 

7 Champion Trading Champion Trading Company, Ameritrade International, 

Inc. v. Arab Republic of Egypt, ICSID Case No. 

ARB/02/9, Decision on Jurisdiction (October 21, 2003) 

8 Chorzow Factory at Chorzów, Jurisdiction, Judgment No. 8, 1927, 

P.C.I.J., Series A, No. 9. 

9 CME CME Czech Republic B.V. v. The Czech Republic, 

UNCITRAL, Partial award (September 13, 2001) 

10 CMS CMS Gas Transmission Company v. The Republic of 

Argentina, Case no. ARB/01/8, Decision of the Tribunal 

on Objections to Jurisdiction, 17 July 2003 

11 Enron Enron Corporation and Ponderosa Assets, L.P. v. 

Argentine Republic, ICSID, Case No. ARB/01/3, Award 

(May 22, 2007) 

12 Ethyl Ethyl Corporation v. The Government of Canada, 

NAFTA/UNCITRAL Case, Award on Jurisdiction (June 

24, 1998) 

13 Gruber Serafín García Armas and Karina García Gruber v. The 

Bolivarian Republic of Venezuela, UNCITRAL Case 

No. 2013-3, Decision on Jurisdiction (December 15, 

2014) 



TEAM BADAWI 

	 xi 

14 ICC Case No. 10256 ICC Case No 10256 of 2000, at Figueres, D. J., Multi-

Tiered Dispute Resolution Clauses, ICC International 

Court of Arbitration Bulletin Vol. 14/No. 1 (2003) 

15 ICC case No. 11490 National Company (State X) v. (1) Company A (State 

Y), (2) Company B (State X), (3) Company C (State X), 

Final Award, ICC Case No. 11490 at Albert Jan van den 

Berg (ed), Yearbook Commercial Arbitration 2012 – 

Vol. XXXVII, Yearbook Commercial Arbitration, Vol. 

37, Kluwer Law International; Kluwer Law 

International (2012)  

16 ICC case No. 6149 ICC Case No. 6149, Interim award, 1990 at Albert Jan 

van den Berg (ed), Yearbook Commercial Arbitration 

1995 – Vol. XX, Yearbook Commercial Arbitration, 

Vol. 20, Kluwer Law International (1995). 

17 Kosovo, Separate opinion Accordance With International Law Of The Unilateral 

Declaration Of Independence In Respect Of Kosovo, 

Advisory Opinion, 2010 (Separate opinion of Judge 

Yusuf) I.C.J.  

18 Lauder Ronald S. Lauder v. The Czech Republic, UNCITRAL, 

Final award (September 3, 2001) 

19 Maffezini Emilio Agustín Maffezini v. Spain, ICSID Case No. 

ARB/97/7, Decision of the Tribunal on Objections to 

Jurisdiction (January 25, 2000) 

20 Methanex Methanex Corporation v. United States of America, 

UNCITRAL, Partial award (August 7, 2002) 



TEAM BADAWI 

	 xii 

21 MTD MTD Equity Sdn Bhd and MTD Chile SA v Republic of 

Chile, ICSID, Case No. ARB/01/7  Award (May 25, 

2004) 

22 MTD MTD Equity Sdn. Bhd. and MTD Chile S.A. v. 

Republic of Chile, ICSID Case No. ARB/01/7, Decision 

on Annulment (March 21, 2007) 

23 Myers S.D. Myers, Inc. v. Government of Canada, 

UNCITRAL, Second Partial Award (October 21, 2002) 

24 National Grid National Grid plc v. The Argentine Republic, 

UNCITRAL, Decision on Jurisdiction (June 20, 2006) 

25 Nykomb Nykomb Synergetics Technology Holding AB v. The 

Republic of Latvia, SCC Award, 16 December 2003 

26 Philip Morris Philip Morris Brands Sàrl, Philip Morris Products S.A. 

and Abal Hermanos S.A. v. Oriental Republic of 

Uruguay, ICSID Case No. ARB/10/7, Decision on 

Jurisdiction (July 2, 2013) 

27 Plama Plama Consortium Limited v. Republic of Bulgaria, 

ICSID Case No. ARB/03/24, Decision on Jurisdiction 

(February 8, 2005) 

28 Pope & Talbot Pope & Talbot Inc. v. The Government of Canada, 

UNCITRAL Interim Award, 26 June 2000 

29 PSEG PSEG Global Inc. v. Turkey, ICSID Case No. RB/02/5, 

Award and Annex, 19 January 2007 



TEAM BADAWI 

	 xiii 

30 RosInvestCo RosInvestCo UK Ltd. v. The Russian Federation, The 

Stockholm Chamber of Commerce, Case No. 

Arbitration V079/2005, Award on Jurisdiction (October 

2007) 

31 Saluka Saluka Investments BV v. Czech Republic, 

UNICTRAL, Partial Award (March 17, 2006 

32 SD Myers  SD Myers v. Canada, UNCITRAL, First Partial Award 

(November 13, 2000) 

33 Sempra  Sempra Energy International v. The Argentine Republic, 

ICSID Case No. ARB/02/16, Award,  28 September 

2007 

34 Siemens Siemens A.G. v. The Argentine Republic, ICSID Case 

No. ARB/02/8, Decision on Jurisdiction (August 3, 

2004) 

35 Soufraki Hussein Nuaman Soufraki v. The United Arab Emirates, 

ICSID Case No. ARB/02/7, Decision of the ad hoc 

Committee on the Application for Annulment of Mr 

Soufraki (June 5, 2007) 

36 Starett Housing Starrett Housing Corporation, Starrett Systems, Inc., 

Starrett Housing International, Inc., v. The Government 

of the Islamic Republic of Iran, Bank Omran, Bank 

Mellat, Case No. 24 (December 19, 1983) 



TEAM BADAWI 

	 xiv 

37 Suez Suez, Sociedad General de Aguas de Barcelona, S.A. 

and Vivendi Universal, S.A. v. The Argentine Republic, 

ICSID Case No. ARB/03/19, Decision on Jurisdiction 

(August 3, 2006) 

38 Tecmed  Tecnicas Medioambientales Tecmed S.A. v. United 

Mexican States, ICSID Case No. ARB(AF)/00/2, 29 

May 2003 

39 Teinver Teinver S.A., Transportes de Cercanías S.A. and 

Autobuses Urbanos del Sur S.A. v. The Argentine 

Republic, ICSID Case No. ARB/09/1, Decision on 

Jurisdiction (December 21, 2012) 

40 Telenor Telenor Mobile Communications A.S. v. The Republic 

of Hungary, ICSID Case No. ARB/04/15, Award 

(September 13, 2006) 

41 Tippetts Tippetts, Abbett, McCarthy, Stratton v. TAMS-AFFA 

Consulting Engineers of Iran, Iran-US Claims Tribunal, 

Award No.141-7-2 (June 22, 1984) 

42 Tokios Tokelės TokiosTokelės v. Ukraine, ICSID Case No. ARB/02/18, 

Decision on Jurisdiction, 29 April 2004 

43 Vivendi I Compañía de Aguas del Aconquija S.A. and Vivendi 

Universal v Argentine Republic, ICSID Case No. 

ARB/97/3, 20 August 2007 



TEAM BADAWI 

	 xv 

44 Vivendi II Compañía de Aguas del Aconquija S.A. and Vivendi 

Universal v Argentine Republic, ICSID-Case-No. -

ARB/97/3, Decision on the Argentine Republic’s 

Request for Annulment of the Award rendered on 20 

August 2007, 10 August 2010 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



TEAM BADAWI 

	

	

STATEMENT OF FACTS 

 

 Parties to the dispute  

1. Claimant, Peter Explosive, is the investor, a national of Euroasia and resident of Fairyland. 

Peter Explosive has acquired 100% of the shares of Oceanian company “Rocket Bombs Ltd.” 

in February 1998, and became it's president and sole board member by March 1998.  

2. Respondent, Republic of Oceania, is represented by the Ministry of Finance. 

 Euroasia BIT 

3. The Agreement between the Republic of Oceania and the Republic of Euroasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered 

into force on 23 October 1995 (hereinafter – “Euroasia BIT”) contained standard clauses of 

protection such as national and most-favored nation treatment, fair and equitable treatment, 

full protection and security, expropriation and compensation for losses. Settlement of 

Disputes between Investors and Contracting Parties contains non-mandatory pre-arbitral 

steps. 

 Eastasia BIT 

4. The Agreement between the Republic of Oceania and the Republic of Eastasia for the 

Promotion and Reciprocal Protection of Investments dated 1 January 1992, which entered 

into force on 1 April 1993 (hereinafter – “Eastasia BIT”) contained standard clauses of 

protection such as full protection and security, expropriation, compensation for losses. 

Eastasia BIT stipulates legality clause. Settlement of Disputes between Investors and 

Contracting Parties contains a non-mandatory step prior to arbitration. 

Acquisition of the Environmental License  

5. In November 1997 arms producer, The Rocket Bombs Ltd, lost compulsory environmental 

license that provided the approval of the arms production in the territory of Oceania and 

became a decrepit enterprise. 
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6. In July 1998 Claimant managed to have a private meeting about subsidy application with the 

President of the National Environment Authority of Respondent (Oceania) due to lack of 

financial resources to support the adjustment of Rocket Bombs’ production line. 

7. On 23 July 1998 the National Environment Authority issued an environmental license 

approving the commencement of arms production by Rocket Bomb.   

8. In September 1998 Claimant concluded a contract for the arms production with the Minister 

of National Defense of Euroasia: Rocket Bombs was obliged to deliver the ordered weapons 

in five installments: one instalment every 3 years and an advance payment. This allowed 

Rocket Bombs Ltd to continue commencement of production operations, improving social 

climate in nearby towns and signing contracts with new clients. 

Referendum 

9. Historically, the region of Fairyland has been a part of Republic of Euroasia. Due to multiple 

wars over the last 100 years, the province found itself within Eastasian territory. However, the 

vast majority of people living in Fairyland are of Euroasian origin. They do not identify 

themselves with Eastasia and preferred to be reunited with Euroasia. 

10. On 1 November 2013, the residents of Fairyland, region of Eastasia and historically the part 

of Euroasia, have held the peaceful referendum, resulting in decision to reunite with historical 

homeland of Euroasia. The reunification commenced on 1 March 2014 and by 23 March 2014 

Euroasian government officially formed Fairyland region as part of Euroasia state. Peter 

Explosive sent an electronic e-mail to the President of the Republic of Eastasia in which he 

declared the renunciation of his Eastasian citizenship and was subsequently issued a 

Euroasian identity card and passport. 

Consequences of Executive Order entering into force  

11. Reunification was not recognized by Oceania that imposed sanctions embodied in Executive 

Order of 1 May 2014 on blocking property of persons contributing to the situation in The 

Republic of Eastasia (hereafter – Executive Order) on all enterprises of Oceania, who had 

contracts with Euroasian Government authorities.  

12. In addition to sanctions, Oceania broke off all diplomatic relations with Euroasia. This 

subsequently led to sanctions being imposed on Peter Explosive and Rocket Bombs Ltd.  
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13. Rocket Bombs Ltd was the only Oceanian company involved in arms trade with Euroasia and, 

as the result, the only one on which the sanctions were imposed. As a result of that, market 

value of Rocket Bombs Ltd shares dropped to zero. This resulted in complete stop of all 

Rocket Bombs Ltd supply chains, leaving Peter Explosive without any means neither to sell 

Rocket Bombs Ltd, nor to continue production and meet contractual obligations. 

Criminal Proceedings  

14. On 23 June 2015 Peter Explosive was accused in criminal actions against Republic of 

Oceania, by convicted President of the National Environment Authority of Oceania, who had 

concluded non-prosecution agreement with General Prosecutor's Office of Oceania with 

respect to bribery. The President states that he allegedly received bribes from Peter Explosive 

during his years of work in National Environment Authority. 
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ARGUMENTS ON JURISDICTION 

 

ISSUE I. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE AND 

RATIONE MATERIAE OVER THE CLAIMS BROUGHT BEFORE IT BY 

CLAIMANT UNDER ARTICLE 1 (2) OF THE EUROASIA BIT 

I. Claimant is an investor under Article 1 (2) of the Euroasia BIT: he is a national of 

the Euroasia 

15. Claimant submits that he is an investor pursuant to article 1(2) of the Euroasia BIT, which 

provides that “the term natural person” shall mean any natural person having the nationality 

of either Contracting Party in accordance with its laws.” Claimant a) legally obtained 

nationality of Euroasia and b) renounced his Eastasian nationality.  

a) Claimant obtained Euroasian nationality in compliance with its national law 

16. Article 1 of the Euroasia BIT defines an investor using the only one criteria of nationality of 

either Contracting Party in accordance with its laws. Although, BITs are governed by 

international law, the international law refers back to municipal law for determination of the 

legality of nationality. Such approach can be found in Soаfraki v. United Arab Emirates and 

Champion Trading v. Egypt.1  Hence, investor as a natural person shall be determined in 

accordance with the law of the Contracting State as the issue of nationality is conditio sine 

qua nоn for resolving current dispute. 

17. Moreover, Claimant submits that he has the only one nationality of Euroasia because he 

complies with the Citizenship act issued on March 23, 2014. The Claimant was recognized as 

a national of Euroasia by the Euroasian authorities under the Citizenship Act and was issued a 

passport and an identity card.2  

18. In order to prove possession of nationality, Claimant demonstrates passport and card issued 

by Euroasia State as probative value of legal citizenship in accordance with legislation of the 

Euroasia. It is a reliable evidence, which also serves as an evidence that there is no legal 

ground for considering Claimant under Eastasia BIT. 
																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

1 Soufraki, para. 96  
2 Procedural order No 2, para. 4. 
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b) Claimant de facto renounced Eastasian nationality 

19. As bona fide citizen Claimant submits that he renounced his Eastasian nationality to comply 

with the Euroasian Citizenship Act that prohibit to possess dual nationality.  Contrary to   

Respondent allegation about possession of citizenship of Eastasia Claimant sent an electronic 

e-mail to the President of the Republic of Eastasia in which he declared his refusal to be an 

Eastasian citizen3.  

20. Despite the fact that it was made not in full compliance with the procedure, Claimant asks the 

Tribunal to invoke broad interpretation of such renouncement. As it was clearly provided by 

the Tribunal in Victor Pey Casado et Fondation “Presidente Allende” v. Republique du Chili, 

for the purposes of investment arbitration, there is no need to interpret the provisions 

regarding obtaining of the nationality restrictively. Claimant may fail to comply with the 

procedure but it is for the Tribunal to decide in the affirmative whether there was a de facto 

valid refusal.4 

II. Claimant is entitled to choose the only Euroasia BIT to be applicable if the Tribunal 

finds that multiple nationality is engaged 

21. Alternatively, if the Tribunal affirms non-compliance with legal requirements of nationality 

renunciation neglecting Claimant’s bona fide attempts to do it, he further submits that he 

possesses multiple nationality, which allows him to be qualified as investor within both the 

Euroasia and Eastasia BITs.  

22. There is no prohibition in the BITs to hear claims brought before the Tribunal by multiple 

nationals. Only the overlap of the investor’s nationality with the Host State’s nationality is 

prohibited. 

23. The BIT does not expressly provide for any prohibition of dual nationals to initiate the 

proceedings. Such prohibition has to be written expressly.5  

24. Claimant further submits that in cases of dual nationality, it is determined that an individual 

can have only one effective nationality, which has to be established on a case-by-case analysis 

of the “genuine link” the Claimant holds. The test was rejected by number of the Tribunals 

due to its non-compliance to Article 25(2)(a) of the ICSID Convention, which expressly 
																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

3 Procedural order No 3, para. 2. 
4 Casado, para. 273. 
5 Gruber, para. 115. 
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requires the investor to hold only one nationality from Contracting states.6 Nevertheless, there 

is no bar for applying the test in current case due to the fact that Claimant uncontestably has 

never possessed Oceanian nationality.  

25.  There are several basic factors that are to be taken into account in order to establish the 

genuine link. Such factors are birth and family connections. Besides, as it is prescribed by the 

Nottebohm test, the person must show the real tie to the new state which nationality he/she 

acquired. 

26. It is obvious that Claimant has strong ties to Euroasia. His parents acquired Euroasian 

nationality merely as the fact of the absorption of the Fairyland by the Eastasia in 1918.7 

There were cultural links due to the historical united background.8 Besides, Claimant’s 

intention to reissue the legal connection serves as the evidence of the link. 

III. Claimant is still a national of Euroasia regardless of the question of the secession 

raised by Respondent  

27. O’Connell explicitly stated that “It is undesirable that a result of change of sovereignty 

persons should be rendered stateless against their wills.”9 Along with the inherent human 

rights the right to nationality is a fundamental right enshrined in article 15 of the Universal 

Declaration of Human Rights.10 Such recognition has a considerable impact on protection of 

individual access to the enjoyment of these rights.11   

28. Euroasia respects the will of the Fairyland peoples12 and provides them with the right to opt 

nationality in accordance with amendments to the Citizenship Act without disturbing the 

sovereignty of Eastasia. Claimant submits that with the change of territorial borders 

nationality does not automatically change.13 Thereby, Claimant submits that even if the 

Tribunal finds that illegal annexation took place, subsequent deprivation of his nationality 

will inevitably constitute a violation of article 15 of the UDHR.14 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

6 Champion Trading, p. 17. 
7 Procedural order No 2, para. 4.  
8 Uncontested Facts, para. 14. 
9 O’Connell, p 258. 
10 Steiner, p.41. 
11 Thematic Conference Paper, p. 4. 
12 Draft Articles on Nationality, p. 33. 
13 Hailbronner, p. 25. 
14 G.A. 217 (III). 
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29. Due to the fact that from Claimant’s perspective as a private investor it is not for the current 

Tribunal to decide whether consequences of territorial change effect interpretation of Treaty 

provisions since such issues have to be resolved in state-to-state arbitration. Anyway, 

Claimant asks the Tribunal to reject Respondent’s submission made in the Answer to the 

Request for Arbitration because the only one criterion the Tribunal shall take into account is 

nationality, but not the territory.15 It does not matter for the determination of Claimant’s 

nationality whether the transfer of territory was legal or not. He obtained the nationality by 

mere willful submission of the application. 

30. Alternatively, Claimant submits that there was a lawful referendum held to decide on the 

future of the territory of Fairyland, which was a realization of the right to self-determination 

of the population “to determine its own political, economic and social destiny and to choose a 

representative government.”16 Coupled with the fact that the UN SC restrained from any 

commentaries to the situation in Fairyland,17 the exercise of the right to self-determination 

constitutes the lawful transfer of territory, bearing in mind the uti pocidetis principle. Hence, 

there are legal grounds for the application of article 15 of the Vienna Convention on 

Succession of States in respect of Treaties.  

 

  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

15 Answer to Request for Arbitration, p. 15. 
16 Kosovo, Separate opinion, para. 9. 
17 Procedural order No. 2, para. 3. 
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ISSUE II. CLAIMANT DID NOT VIOLATE THE PRE-ARBITRAL STEPS 

REQUIREMENTS CONTAINED IN BOTH EASTASIA AND EUROASIA BITS 

31. Claimant further submits that there is no obligation to comply with the pre-arbitral steps, as 

the months period is procedural and directory in nature, rather than jurisdictional and 

mandatory. Its underlying purpose is to facilitate opportunities for amicable settlement but not 

to preclude the Tribunal from proceeding.18 Claimant satisfies all the requirements, i.e. he 

complies with amicable settlement provision prescribed by article 8 of the Eastasia BIT 

through the MFN clause. Even if the Tribunal decides on the applicability of the Eastasia BIT 

itself or with regard to the amicable settlement provision of the Euroasia BIT, argumentation 

remains the same (I). In case the Tribunal finds that the Euroasia BIT is applicable or MFN 

clause is inoperative, there is no obligation to commence arbitration in national courts (II). 

I. Claimant complies with amicable settlement provision under article 8 of the 

Eastasia BIT 

a) The provision to resolve the dispute amicably employs “vague” wording 

32. In case the Tribunal agrees with Claimant that article 8 of the Eastasia BIT is applicable by 

virtue of article 3 of the Euroasia BIT, then there is only one step mentioned prior to 

commencing the arbitral proceedings, which is the attempt to resolve the dispute amicably 

within 6 months.  

33. There is no concrete provision on how to resolve the dispute, i.e. through amicable 

negotiations or amicable consultations. The mere word amicable cannot be interpreted as 

binding on the parties. Clauses requiring parties to reach amicable settlement before starting 

arbitral proceedings constitute only the intention of the parties and not the condition precedent 

to referral to arbitration.19  

b) Any attempt to resolve the dispute amicably would have been futile 

34. Notwithstanding, if the Tribunal decides that the provision to resolve the dispute amicably 

was obligatory to Claimant, there was still no need to comply with it due to the fact that the 

amicable settlement would have been futile. Thereby, Claimant submits that it is impossible 

to achieve any solution without the willingness of both parties, which Respondent failed to 
																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

18 Biwater, para. 343. 
19 ICC case No. 11490, p. 32. 
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show.20 Tribunals in the number of cases have held that waiting periods may be waived when 

further negotiations would be futile21 while arbitration proceedings itself require the bona fide 

cooperation of both parties.22  

35. Respondent did not propose to engage in negotiations with the Claimant following the 

notification, which is generally could be regarded as his obligation.23 Due to the fact that there 

was no formal requirement prescribed for commencement of negotiations between the parties, 

notification of the beginning of the dispute shall be regarded as Claimant’s intention to start 

negotiations, which was waived by Respondent.  

36. As it was clearly provided by the tribunal in Enkev Beheer B.V. v. Republic of Poland, if 

Respondent had even opened the door to any amicable discussions, Claimant would have 

seized that opportunity without any hesitation.24 This is similar to the current dispute.  

II. Claimant has no obligation to wait the entire cooling-off period before starting 

arbitral proceedings under article 9 of the Euroasia BIT 

a) Amicable consultations “to the extent possible” reflects the freewill decision of 

the parties 

37. Claimant further submits that in case the Tribunal finds that the MFN clause is inapplicable or 

the dispute should have been commenced under the Euroasia BIT, there is also no obligation 

to wait the entire cooling-off period before starting arbitral proceedings. Claimant would like 

to start with analyzing the provision with regard to the amicable consultations set forth in 

article 9 (1) of the Euroasia BIT.  

38. According to it, parties agreed to submit any related dispute “to the extent possible to be 

settled in an amicable consultations.”25 The straightforward analyses of the language, 

construed with the word “shall” is binding upon the parties by its nature. Nevertheless, 

Claimant asks the tribunal to pay attention to the phrase “to the extent possible,” which is not 

a rule of mandatory nature but the expression of the good will of the Parties to try firstly to 

settle any dispute in an amicable way. 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

20 Procedural order No 3, para. 4. 
21 Teinver, para. 126, Ethyl, para. 84. 
22 ICC case No. 6149, p. 47.  
23 Lauder, para. 189. 
24 Beheer, para. 320. 
25 Oceania – Euroasia BIT, Art. 9(1). 
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39. Such approach was fully upheld in the Abaclat v. Argentine Republic, where the tribunal 

decided that the phrase “to the extent possible” is not drafted in any way as to impose the 

consultation requirements upon the Parties under any circumstances. It only refers to the 

possibility of such amicable settlement, whereby such term is to be reasonably understood as 

referring not only to the technical possibility but also to the likelihood of a positive result. 

40. It is clear from the present case that there is no intention on behalf of Respondent to settle the 

dispute. He passed the Executive Order, which was of discriminatory nature and amounted to 

the expropriation of Claimant’s investments. Thus, there was no obligation on behalf of 

Claimant to comply with this step before bringing the dispute to arbitration.  

b) There was no mandatory obligation to resolve dispute in a court pursuant to 

article 9 of the Euroasia BIT   

41. Moving on, Claimant analyzes the wording of article 9 (2) of the Euroasia BIT, where the 

dispute “may be submitted to the competent judicial or administrative courts,” which is non-

mandatory in nature due to the specific wording it is construed.  

42. The question of whether the parties intended a pre-arbitration procedure to be mandatory or 

non-mandatory must be decided on a case-by-case basis. It is of primary importance to take 

into account the use of terms, i.e. imperative terms like “shall” or “must” v. “can” or “may,” 

the latter being non-mandatory. According to the case Philip Morris v. Uruguay, the term 

“shall” is unmistakably mandatory and forms the intention of the parties to comply with the 

procedure but not to ignore it.26 Likewise, the tern “may,” which is used in article 9 reflects 

the flexibility of the requirement.  

43.  Besides, even if the Tribunal finds that this requirement is mandatory to comply with, it is 

operative only in the normal circumstances. Referring to the decision of the Tribunal in BG 

Group v. the Argentina Republic, there are circumstances surrounding the emergency 

measures, which the Executive Branch might have sought to prevent by directly interfering 

with the normal operation of its courts.27 Claimant contends that the circumstances of the 

present case, engaging Fairyland’s territorial instability and subsequent issuance of the 

Executive Order, cannot be regarded as normal. Hence, non-compliance with the provision 

does not preclude commencement of arbitration.  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

26 Philip Morris, para. 140. 
27 BG Group, para. 155. 
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44. Additionally, it is clearly provided by the Procedural order No. 3 that claims directly brought 

under international treaties may not be adjudicated by the Oceanian national courts neither in 

accordance with the international law nor in accordance with the Oceanian national law. 

Consequently, the question arising out of the application of the BIT could be referred only 

directly to arbitration. 

c) 24 months period prior to commencement the arbitration is futile in nature 

45. In case the Tribunal finds the procedure in domestic courts a mandatory requirement, there 

was still no obligation to comply with it due to the fact that 24 months period prescribed by 

article 9 (3) of the Euroasia BIT is an unnecessary prerequisite, which is made only to delay 

an orderly resolution of the dispute between the parties.28  

46. Exhaustion of local remedies, however, is not an absolute bar to international arbitration.29 As 

it was stated be the Tribunal in Giovanni Alemanni and Others v. The Argentine Republic, if 

there is no substantial purpose in attempting either to engage the authorities in amicable 

consultations or in bringing an action before the courts, failure to comply with pre-arbitral 

steps does not serve as a jurisdictional bar.30 

47.  According to the facts of the case at hand, it is evident from the Oceania’s Constitutional 

Tribunal’s historical background that matters have always been decided in favor of the 

Executive branch. Besides, to question the constitutionality of the Executive Order is an 

extremely lengthy process, taking up to 3 or 4 years,31 Consequently, Claimant would like to 

rely on Plama Consortium v. the Republic of Bulgaria decision where the tribunal stated that 

resorting to local remedies can be nonsensical from a practical point of view and, hence, non-

mandatory to follow.32 In the Euroasia BIT the period of 24 months is not enough for the 

domestic judicial institution to render a decision on the merits whilst it is unnecessary too 

long for Claimant to wait prior to commencement of arbitration.  

48. However, even if Respondent alleges that notice of commencement of proceedings is 

obligatory requirement prior to the international arbitration, Claimant asks the Tribunal to 

apply MFN clause of Euroasia BIT to dispute settlement provision. 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

28 ICC Case No. 10256, p. 87. 
29 Born G., p. 228. 
30 Alemanni, para. 317 
31 Procedural order No 3, para. 6.  
32 Plama, para. 224. 
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ISSUE III. THE TRIBUNAL SHALL EXTEND THE SCOPE OF THE MFN 

CLAUSE CONTAINED IN THE EUROASIA BIT TO THE DISPUTE 

SETTLEMENT PROVISIONS OF THE EASTASIA BIT 

I. The Tribunal shall broadly interpret the scope of the Euroasia MFN Clause  

a) The MFN clause applies to dispute settlement provisions according to ejusdem 

generis principle 

49. Claimant submits that the MFN clause contained in the Euroasia BIT shall be broadly 

interpreted in accordance with article 31 of the VCLT. 

50. Claimant contends that the ILC Draft Articles on Most-Favored-nation Clauses are applicable 

to the case at hand. Article 9 there stipulates that the point element of the scope of investors’ 

rights is the ejusdem generis principle33, which implies that the host State acquires, for itself 

or for the benefit of persons or things in a determined relationship with it, only those rights, 

which fall within the limits of the subject-matter of the clause.34  

51. Examining a subject-matter, article 3 (1) (the MFN clause) of the Euroasia BIT provides the 

broad list of matters put under the scope of the MFN clause, which is evident from the words 

“such other investment matters.” Claimant submits that it includes not only substantial 

matters, but also procedural. 

52. Article 5 of the Draft Articles on MFN determines the content of the most-favored-nation 

treatment. Although it employs the word “things,” nevertheless the grammatical interpretation 

provides that lexically it is synonymous with “matters,”35 and thus embraces “not only 

corporeal and incorporeal things but, inter alia, activities and services.”36 “Activities” in turn, 

can be regarded as provisions including procedural matters relating to dispute settlement, 

exactly as it was established by the tribunal in Siemens case.37 

53. Claimant further argues that the word “services” lexically is synonymous with the word 

“maintenance.” It leads Claimant to the conclusion that the words “such other investment 

matters” indirectly relate to the maintenance of the investment. Claimant here points to the 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

33 Draft Articles on MFN, p. 27. 
34 Id.  
35 Oxford Dictionary, available at https://en.oxforddictionaries.com/thesaurus/matter.  
36 Draft Articles on MFN, p. 22. 
37 Siemens, para. 103.  



TEAM BADAWI 

	

13 

National Grid case, where the tribunal supported the proposition that the term “maintenance” 

includes dispute settlement as a normal feature of the management and enjoyment of an 

investment.38   

54. Therefore, applying these considerations to the present case, it is Claimant’s contention that 

the phrase “such other investment matters” contained in the Euroasia BIT, implying activities 

and maintenance (through the term “services”), covers procedural matters regarding dispute 

settlement provisions. 

55. Thus, Claimant requests that the Tribunal extend the scope of the MFN clause contained in 

the Euroasia BIT to the dispute settlement provisions of the Eastasia BIT.  

b) The MFN Clause does not exclude the reference to dispute settlement 

provisions by use of the principle expressio unius est exclusio alterius 

56. As can be seen, article 3 (2) of the Euroasia BIT contains certain exceptions regarding the 

application of the MFN clause. The enumerated examples of the arrangements and 

agreements to facilitate cross border trade contained in the article are exceptions to the 

application of the MFN clause not so much by virtue of their inclusion into the treaty as such 

but rather due to their nature, since there is a commonly recognized principle pacta tertiis nec 

nocet nec prosunt.  

57. However, the words “any other tax-related arrangements” express the will of the Parties to the 

BIT to intentionally include some other exceptions of the same nature as previously stated 

(tax-related) leaving the list open. Claimant submits that the parties at the moment of entering 

into the BIT had concerted their wills in order to include only those provisions which they 

regarded necessary to stipulate. Consequently, things not included do not fall within the 

exceptions under the article 3(2) in accordance with the principle expressio unius est exclusio 

alterius.  

58. Several international tribunals have supported the proposition that if during careful drafting 

the Parties being able to add a sub-section for exclusion of the dispute settlement provisions 

did not do that then there is no room for the other party to claim otherwise.39 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

38 National Grid, para. 65. See also, Suez, para. 65. 
39 See e.g., National Grid, para. 89; MTD, para. 104; RosInvestCo, para. 139. 
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59. Hence, for the aforementioned reasons, Claimant asks the Tribunal to construe “such other 

investment matters” widely thus extending the MFN clause of the Euroasia BIT to the dispute 

settlement provisions of the Eastasia BIT.  

II. The Tribunal can extend the scope of the MFN clause since Claimant satisfies the 

public considerations test 

60. The Maffezini case stablished a public considerations test, according to which the extension of 

the MFN clause to the dispute settlement provisions of the other BIT shall not bypass the 

following provisions possibly contained in the first BIT: 1) the rules of procedure; 2) the fork-

in-the-road provision; 3) the stipulation of the particular institutional arbitration forum; 4) the 

requirement of the exhaustion of domestic remedies in a traditional way.40  

61. Claimant submits that he has not failed to meet all the criteria provided. According to article 9 

(5) of the Euroasia BIT Claimant has chosen the ICC rules followed by the expressed consent 

of Responded contained in the Answer to Request.   

62. Article 8 of the Eastasia BIT also contains provision, which sets forth the ICC forum among 

other options.  Invoking the extension of the MFN clause to dispute settlement, Claimant does 

not want to change selected highly institutionalized system of arbitration and specified rules 

of procedure thus complying with the public policy consideration of the States Parties to the 

BITs. 

63. Claimant finally submits that the requirement of the exhaustion of local remedies contained in 

the Euroasia BIT, which requires the notice on the commencement of proceedings to be 

issued in domestic court, does not amount to traditional way of exhaustion of domestic 

remedies, therefore, it may be bypassed.  

64. For the aforementioned reasons Claimant submits that the Tribunal can extend the MFN 

clause given that Claimant complies with public considerations test. 

III. The doctrine of severability of the dispute settlement clause is not an obstacle for the 

extension of the MFN clause in the present case 

65. The position that the parties to the BITs may be presumed to have excluded the dispute 

settlement mechanism from the scope of the MFN clause rested in distinction of substantive 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

40 Maffezini, para.63. 
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and procedural provisions41 is deeply rooted in the doctrine of severability,42 which prohibits 

to change the binding consent to arbitrate after the dispute has arisen. 

66. Claimant submits that there are no legal grounds to apply the doctrine of severability to the 

case at hand. First, the doctrine is specifically aimed at safeguarding the jurisdictional 

mandate of a contract-based arbitral tribunal in case the validity of the contract is 

questioned.43 For these reason the distinction between the procedural and substantive matters 

is necessary in commercial arbitration, but not in the investment arbitration, Claimant argues.  

67. Claimant clarifies that particularly for the scope of the MFN treatment there is no difference 

between substantial and procedural provisions. Claimant here refers to Tecmed case, where 

the tribunal revealed that the MFN clause can be raised in relation to all provisions of the 

basic treaty including procedural.44 Therefore, Claimant contends that the severability 

doctrine is not applicable since the extension of the MFN clause does not affect the aims 

pursued by the doctrine. 

68. Second, Claimant points to the differences of the consents to arbitrate in international 

investment and commercial arbitration. The latter case engages the individual as a party to the 

dispute settlement clause implying the opportunity to negate the provisions included. 

However, the parties to the BITs are states only.  

69. The BITs reflect the concerted wills of the States to provide the investor with an access to 

international arbitration in an already settled way. Therefore, individual sees the BIT taken as 

a whole in its totality not distinguishing between substantive and dispute settlement 

provisions. Hence, Claimant contends that for the severability doctrine to apply the individual 

shall be a party to the dispute settlement agreement, which is not a present case. 

70. In case the Tribunal finally extends the MFN clause of the Euroasia BIT to dispute resolution 

provisions of the Eastasia BIT, and if Respondent claims that in such conditions Claimant’s 

investment shall not be granted any protection due to the existence of “clean hands” clause in 

article 1(1) of the Eastasia BIT, then Claimant contends that if serious allegations are 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

41  See e.g. Plama, para. 212; Telenor, para. 92. 
42 Douglas, p. 113. 
43 Schill, p. 366. 
44 Tecmed, para. 69.  
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engaged, the question of granting protection shall be examined on the merits stage, as it was 

established by current arbitral practice.45 

 

  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

45 E.g., Plama, para. 229. 
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ARGUMENTS ON MERITS 

 

ISSUE IV. CLAIMANT’S INVESTMENT IS PROTECTED UNDER THE 

EUROASIA BIT SINCE CLAIMANT HAS NOT BREACHED THE “CLEAN 

HANDS” DOCTRINE 

I. “Clean hands” doctrine is not applicable in the present case 

a) “Clean hands” doctrine or legality requirement cannot be read into the 

Euroasia BIT 

71. The Euroasia BIT does not contain any reference to the doctrine of “clean hands.” Nor, 

according to art.1 of the BIT, does it contain a requirement that investments be made in 

accordance with law. 

72. According to the rules of interpretation of treaties provided by the VCLT,46literal 

interpretation of the definition of investment contained in the Euroasia BIT leads Claimant to 

the conclusion that an investment is not required to be made in compliance with law in order 

to be protected under the BIT. 

73. Claimant argues that the Tribunal shall follow the exact wording consented to by the Parties 

to the BIT, which defined the investment shall not be necessarily made in accordance with 

law. The Plama arbitration supports this proposition.47 The tribunal held there that it had no 

power to define new terms thus replacing those stipulated by the Parties to the BIT, since such 

action would go beyond the consent of the Parties to arbitrate. 

74. Therefore, Claimant submits that any attempt to insert a requirement of “clean hands” into the 

relevant treaty is incorrect and contrary to the concerted will of the Parties expressed at the 

time of entering into the BIT.   

75. Claimant contends that the teleological, as well as literal, interpretation cannot lead the 

Tribunal to the conclusion that the “clean hands” can implicitly be read into the Euroasia BIT.  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

46 Articles 31, 32 of the VCLT. 
47 Plama, para. 229. 
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76. Applying the rules of interpretation of treaties of the VCLT, Claimant submits that the 

Euroasia BIT does not contain in its preamble any reference to the promotion or protection of 

the “rule of law” as its object or purpose, which could serve as a basis for the possibility to 

read the implicit legality clause into the Euroasia BIT, as it took place in cases engaging the 

ECT.48 Therefore, such approach cannot be applicable in the present case.  

77. Finally, Claimant contends that, as the ICJ has more than once stressed, it is not the function 

of interpretation to revise treaties or to read into them what they do not contain.49 

78. Hence, the doctrine of “clean hands” is not applicable in the present case since no such 

requirement may be read into the Euroasia BIT.  

b) “Clean hands” doctrine cannot be applicable as a general principle of law  

79. Claimant contends that the doctrine of “clean hands” does not constitute a “general principle 

of law recognized by civilized nations” in terms of article 38(1) (c) of the ICJ Statute, and 

therefore cannot be applied as the non-treaty provision to the case at hand. 

80. As it has been established by several arbitral decisions and supported by quite a few number 

of authoritative experts and publicists, the doctrine of “clean hands” has not reached the 

required level of international recognition and consensus to form a primary rule of 

international law.50 

81. Claimant notes that neither the PCIJ, nor the ICJ, nor any international investment tribunals 

have ever treated this doctrine as a general principle of law.51 Rather, e.g., the tribunal in the 

Yukos case expressly rejected the existence of such a principle in international law.52 

82. It is often claimed that certain Latin maxims endorsed by international courts and tribunals, 

such as exceptio non adimpleti contractus and ex iniuria ius non oritur, associate with the 

“clean hands” doctrine.53 Nevertheless, Claimant consider these comparisons incorrect and of 

no help to Respondent in the present case for the following reasons.  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

48 E.g. in cases Plama; Phoenix; SAUR. 
49 E.g., in the United States Nationals in Morocco case, pp. 196 and 199. 
50 Yukos, para. 1359; For scholars rejecting the principle, Claimant cite to: John Dugard’s Report, para.15; Jean 
Salmon, p. 677. 
51 Yukos, para. 1362. See also, ILC Report on its 57th session. 
52 Yukos, para. 1363; See also, Guyana, para. 418; Niko Resources, para.481. 
53 See e.g. The Diversion of Water from the Meuse (Judge Hudson’s Individual Opinion), p. 73, 77; Gabčíkovo-
Nagymaros, para. 133. 
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83. Firstly, the continuing existence of the principle exceptio non adimpleti contractus has been 

put under serious doubt by Judge Simma in his separate opinion in the Application of the 

Interim Accord case.54 Secondly, comparisons and associations amount to nothing more than 

interpretations, which do not constitute that “clean hands” doctrine per se exists as a general 

principle of law.  

84. For the aforementioned reasons, Claimant requests the Tribunal to conclude that “clean 

hands” doctrine does not exist as a general principle of law, since no international court or 

arbitral tribunal have ever applied it, and this Tribunal shall not be the first to do so. 

II. Claimant did not act illegally so as to deprive him of protection under the Euroasia 

BIT  

a) Claimant did not violate the “clean hands” doctrine since the alleged 

illegalities relate to the post-establishment phase of the investment  

85. In case the Tribunal decides that implicit legality clause may be read into the BIT, it shall be 

distinguished between the right to invoke the BIT in the case of illegality in the making of the 

investment and in its performance. According to several arbitral awards, implicit legality 

clause does not expand to the investment’s subsequent performance.55  

86. This case questions the legality of the performance of the investment. The Parties to the 

dispute do not argue the lawfulness of the investment’s establishment through acquiring 

shares in the Rocket Bombs.56 Therefore, Claimant made a protected investment pursuant to 

article 1 of the Euroasia BIT.  

87. Although article 1 of the Euroasia BIT provides that the term “investment” shall include, inter 

alia, any licenses, the present case does not question the protection of the license as an 

investment, it deals with the protection of the Company as an investment. Hence, the license 

and anything connected with its issuance shall be regarded as the performance requirement 

subject to domestic regulations.  Therefore, the alleged illegalities relate to investment’s post-

establishment phase, which cannot be covered by the implicit legality requirement contained 

in the BIT. 

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

54 Application of the Interim Accord of 13 December 1995 (Separate Opinion of Judge Simma) p. 695 paras 19–
20. 
55 See e.g. Yukos, paras 1354, 1356 referring to Fraport paras 395, 345. 
56 Article 1 of the Euroasia; Uncontested Facts, para. 2.  
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88. Thus, in the present case, even if the Tribunal finds that the legality clause may be read into 

the BIT, Claimant has not violated it by his alleged illegalities, since it does not apply to the 

investment’s post-establishment phase.  

b) Alleged illegalities have not been substantiated so that no “unclean hands” 

conduct exists 

i.  Higher standard of proof is applicable  

89. Claimant submits that dealing with Respondent’s allegations in the present case the Tribunal 

shall apply the “beyond the reasonable doubt” standard of proof (higher standard). This 

contention stems from the fact that bribery entails criminal responsibility, which means that 

mens rea is engaged. To substantiate such charges clear and convincing evidence is required 

not only in criminal proceedings in domestic courts, but also in international arbitration.57  

90. To decide otherwise will be unfair in respect of Claimant, since Respondent is a State, which 

has exclusive control over all the evidence available, whereas Claimant does not. This is 

exactly why the Tribunal is also precluded of basing its ruling on the indirect (circumstantial) 

evidence, since, as the ICJ in the Corfu Channel case established it, a tribunal may rely on 

indirect evidence only provided that the party, which makes allegations, has no exclusive 

control over the available evidence whilst the other party does.58  

91. In the present case, the party making allegations is a State, and it enjoys exclusive control 

over all the evidence. Moreover, it has the resources and professionals, whose work is to 

collect evidence and establish facts, in contrast to Claimant, who does not have such 

opportunities. Therefore, the higher standard of proof is the most appropriate and fair standard 

that shall be applied in the present case. 

ii. Respondent’s burden of proof has not been discharged  

92. Claimant’s alleged involvement in bribery has not been substantiated by Respondent, so that 

to constitute that Claimant acted in bad faith.  

93. As it was established and is commonly accepted in international investment arbitration,59 a 

party, which makes allegations of corruption, bears burden of proof to prove that 1) the 
																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

57 Khvalei, p.60; WDF, para. 110.  
58 Corfu Channel, p. 18. 
59 See e.g. Hamester, paras 131, 135. 
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charged party has been actually involved in bribery, and that 2) there is a causal link between 

the bribery and the performance of the alleged party’s investment.  

94. Presuming that the higher standard of proof is applicable, and given that Respondent is a 

State, which possesses the exclusive control over all the evidence available, Claimant submits 

that Respondent despite its opportunities has failed to provide the Tribunal with any 

conclusive evidence, which could meet the standard of decisiveness required.60 

95. According to para. 5 of the Procedural Order No2, the only authority for Respondent to claim 

that Claimant is involved in bribery is the former President’s of the NEA mention of names of 

people who bribed him, including Claimant’s name. However, Claimant submits that this is 

not enough to establish Claimant’s involvement in bribery.  

96. Moreover, Respondent has in any event failed to discharge its burden of proof, since at least 

one of the elements needed – the causal link – is absent. The Tribunal cannot without the 

reasonable doubt declare that there exists a causal link between the alleged act of corruption 

and the performance of the investment, since the Uncontested Facts do not provide precisely 

the date of the President’s meeting with Claimant.  

97. It is provided that they met in “July”, while the license was issued precisely on 23 July. 

Therefore, there is a lack of certainty, because “July” does not necessarily mean that they met 

before 23 July, so that that meeting could affect Claimant’s way of conduct. Hence, 

Respondent has failed to discharge its burden of proof, which means that Claimant’s “unclean 

hands” have not been established.  

iii. Claimant’s non-compliance with environmental requirements is justified  

98. The Parties do not argue Claimant’s non-compliance with environmental requirements set 

forth by the Environment Act 1996.61 However, Claimant contends that this fact does not 

constitute his “unclean hands”, since it is internationally justified. 

99.  In 2010, the ICJ established in Pulp Mills case that the growing number of jobs in a country 

coupled with the increase in GDP outweigh derivations from environmental requirements 
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probably resulting in the possible environmental risk.62 Hence, the rule is that the activity 

beneficial to country’s economy shall be protected.  

100. In the present case, according to para. 12 of the Uncontested Facts, although arms production 

has been carried out contrary to environmental requirements, it, nevertheless, lowered 

unemployment in Oceania and resulted in the considerable growth in Oceania’s economy 

since new factories have been opened and dozens of contracts have been signed. 

101. Therefore, investor’s non-compliance with environmental requirements is internationally 

justified and it does not constitute “unclean hands” conduct. 

III. Respondent is estopped from invoking Claimant’s “unclean hands,” since it has 

acquiesced to the alleged illegalities  

102. Claimant submits that Respondent has tacitly consented to the Claimant’s illegalities, i.e. it 

has acquiesced thus deriving himself of the opportunity to invoke Claimant’s “unclean 

hands.” 

103. The jurisprudence of the ICJ has shown that silence or lack of protest maintained over a 

significant period of time, may be treated as a tacit recognition or acquiescence in a position 

taken by the other party.63 Several investment arbitration tribunals have also recognized the 

possibility of a State acquiescing to unlawful conduct.64 

104. Claimant argues that the very fact that his license was duly issued65 and that 

Respondent has not shown its express protest to the way of how it was issued for a very long 

time66 and has never questioned the factual compliance of the arms-production with the 

environmental requirements, given that it had such opportunities,67 amounts to acquiescence. 

Such proposition was supported by such arbitral awards as Tecmed and Tokios Tokeles.68 

105. Hence, Claimant contends that Respondent is estopped by acquiescence to invoke 

Claimant’s “unclean hands”. 
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ISSUE V. RESPONDENT UNLAWFULLY EXPROPRIATED CLAIMANT’S 

INVESTMENT 

106. Euroasia BIT, regulating the substantive matters of the relations between Claimant and 

Respondent, addresses expropriation in article 4, stating that investments by investors of 

either Contracting Party may not directly or indirectly be expropriated, nationalized or subject 

to any other measure, the effects of which would be tantamount to expropriation or 

nationalization in the territory of the other Contracting Party except for the public purpose69.  

107. Expropriation generally refers to property-specific or enterprise-specific takings when the 

property rights remain with the State or are transferred by the State to other economic 

operators70. However, expropriations can be direct, which means a mandatory legal transfer of 

the title of the property or its outright physical seizure, or indirect, which involves total or 

substantial and near-total deprivation of an investment, although without a formal transfer of 

the title or outright seizure of the investment71. 

108. Even though in some codification attempts by individuals or institutions have been made to 

define criteria for finding indirect expropriation72, the most significant contribution to such 

attempts has been made by arbitral tribunals resolving the issue in question73. The most 

compelling criterion concerning definition of measures as indirect expropriation is the 

severity of significance of such measures’ impact on the owner’s ability to use and enjoy his 

investment74.  

109. Claimant does not contend upon the fact that the direct expropriation took place, as he still 

possesses formal ownership of the investment. Nevertheless, measures imposed by 

Respondent towards Claimant constitute (I) indirect expropriation of Claimant’s investment, 

which (II) has to be compensated. 

I. Respondent indirectly expropriated Claimant’s investment 

a) Harmful effects of Executive Order lead to indirect expropriation 
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70 UNCTAD Expropriation, p. 6. 
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73 Id., p. 155. 
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110. According to the rules of BIT interpretation75, article 4 of the Euroasia BIT addressing the 

expropriation has to be interpreted in the lights of the Preamble of Euroasia BIT. Referring to 

the object and purpose, enshrined in the Preamble of Euroasia BIT, it is crucial to note that 

the Preamble promotes economic cooperation, stimulation of flow of private capital and the 

economic development of the Parties, importance of providing effective measures of 

investment protection. The emphasis on investor’s protection placed by the Preamble, as one 

of the main objectives of the treaty, gives a way to pro-investor interpretation of article 4 by 

the Tribunal. Moreover, such way of interpretation of investment treaties is commonplace 

among the tribunals76. 

111. Claimant asserts that the “sole effects” doctrine should be applied in determining indirect 

expropriation in the current proceeding. According to this doctrine, the effect of the 

governmental measures upon the investment is the most crucial factor to be assessed while 

distinguishing indirect expropriation77. Such position has been held by numerous tribunals78: 

for example, the Nykomb Synergetics v. Latvia tribunal described this doctrine as follows: 

The decisive factor for drawing the border line towards expropriation must 

primarily be the degree of possession taking or control over the enterprise the 

disputed measures entail79. 

The tribunals emphasized the importance of the decisive role of the impact of the measure on 

the investment. Therefore, Claimant states that the harmful effects induced by the 

Respondent’s measures are decisive and crucial to determine indirect expropriation. 

112. Although Claimant maintains the property rights upon the investment, Claimant is fully 

deprived of the utility of his investment. In Vivendi v. Argentina (II) the committee rejected 

Argentina’s argument that the maintenance of control precludes finding of expropriation.80 

The crucial moment when a governmental regulation becomes an expropriation is when a 

substantial deprivation takes place, even if (but not necessarily) for the public benefit of the 
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76 UNCTAD FET, p. 11. 
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host State.81 Thus, the extreme measures of the Executive Order dated 01 May 2014 resulting 

in deprivation of investment’s utility constitute expropriation. 

i. Measures Imposed by Respondent Lead to Loss of Economic Value 

113. Claimant asserts that his investments were prone to loss of its economic value, destruction of 

which was total or at least close to total. Such deprivation of economic value was a result of 

the measures imposed by Respondent. Executive Order issued on 01 May 2014 introducing 

sanctions against Claimant lead to blocking of Claimant’s property and contractual 

obligations82. 

114. The Pope & Talbot v. Canada tribunal set out a test to establish indirect expropriation, 

according to which an indirect expropriation has place, when “the interference is sufficiently 

restrictive to support a conclusion that the property has been taken from the owner”83. Such 

approach has also been followed in other cases84. In Vivendi v. Argentina (II), the tribunal 

stated that “weight of authority (...) appears to draw a distinction between only a partial 

deprivation of value (not an expropriation) and a complete or near complete deprivation of 

value (expropriation)”85. 

115. In our case, Claimant’s company, Rocket Bombs Ltd, was the only company designated by 

sanctions, introduced in Executive Order, which resulted in deterioration of the business and 

the rapid decrease in the value of shares, due to the fact that Claimant was not able to sell 

these shares to anyone86. Therefore, it is correct to assert that the measure introduced against 

Claimant rendered the investment useless and its economic value was demolished. 

ii) Measures Imposed by Respondent Deprived Claimant of Using, 

Enjoyment, and Control over Investment 

116. Claimant lost his ability of management, maintenance, use, enjoyment, and control of his 

investment. The loss of factual control of the investment prevented Claimant from using or 

disposing of his investment. A valuable investment would be useless to the owner if he cannot 
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82 Executive Order, p. 52. 
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use, enjoy or dispose of an investment87. The Sempra v. Argentina tribunal stated: “a finding 

of indirect expropriation would require (...) that the investor no longer be in control of its 

business operations or that the value of the business has been virtually annihilated”88. 

117. Even though Claimant retained ownership and formal control of the shareholding due to the 

title of the owner, he was unable to fulfill any contractual obligations, enter into new 

contracts, sell his shares in the company to a third person. As Claimant could neither conduct 

business, not sell it, then, he was deprived of the ability to manage, use, enjoy, or dispose his 

investment, which results in indirect expropriation. 

b) Effect of Respondent’s Measure Was Expropriatory Because Deprivation Was 

Substantial 

118. There is no exactly defined threshold of a substantial deprivation when a regulation becomes 

indirect expropriation, therefore it is prudent for the tribunal in order to set substantiality of 

deprivation to assess the sum of the circumstances rather than just decreased profits from the 

investment. The Tokios Tokeles v. Ukraine tribunal asserted that “one can reasonably infer 

that a diminution of 5% of the investment’s value will not be enough for a finding of 

expropriation, while a diminution of 95% would likely be sufficient.89” 

119. The Executive Order dated 1 May 2014 lead to a substantial deprivation of Claimant’s 

investment by revocation of the economic value and factual control over the investment. Even 

though Claimant still holds nominal control over his shares, he is unable to sell them or 

dispose of them by any means due to regulation introduced by the Executive Order, according 

to which persons operating in arms production sector of the Euroasian economy would be 

fully deprived of property and interests in property90. Therefore, the control exercised by 

Claimant was meaningless and superficial and was conducted over a mere shell of the prior 

investment. 

120. Moreover, the mere wording of the Executive Order asserting that “all property and interests 

in property (...) are blocked”91, leads to the conclusion of full deprivation of the investment 

(even broader than substantial). Thus, Claimant’s investment was prone to substantial 
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deprivation of economic value, which makes Respondent’s measures expropriatory, and are 

subject to compensation payment.  

II. Respondent owes compensation to Claimant for expropriation of his investment 

a) Respondent’s measures do not fall within the scope of regulatory powers of state 

121. Even though, it is a well-acknowledged right of States to engage in regulatory activity and 

certain actions of States are not subject to compensation under the law of expropriation92, 

Respondent’s measures do not fall within the scope of regulatory powers of State because 

they were not taken for the public purpose and were of a discriminative nature. 

122. First, the measures introduces by Respondent were political in its nature. Respondent did not 

acknowledged the annexation of Fairyland by Euroasia and introduced a system of sanctions. 

The strict sanctions was a political maneuver of the Respondent’s government, not a 

regulatory measure.  

123. Second, Respondent’s measures were not introduced with the intent of public protection, as 

Respondent asserts it to be. The military conflict with Euroasia does not interfere with 

territory or public of Oceania. Since the measures were not imposed to protect public of 

Respondent, they do not fall under the scope of regulatory measures. Contrary, the ban of the 

business activity of Rocket Bombs Ltd, which provided the whole city of Valhalla with jobs, 

on the grounds of supplying Euroasia with arms, does not result in the protection of the public 

of Oceania.  

124. According to relevant case law, tribunals have been able to give a strict insight to the issue 

whether the measures imposed by states were truly regulatory or discriminatory. For example, 

SD Myers v. Canada tribunal determined an expropriation by evaluating the treatment of 

similar companies and coming to the conclusion that the treatment was discriminatory 

towards the foreign investor93. Even though Respondent states that Executive Order applied to 

all economic agents in the mentioned sectors of Respondent’s economy, it is crucial to 

mention that armed production ban applied uniquely to Claimant, as his company was the 

only foreign company in the sector. 
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125. To crown it all, Respondent’s measures were not imposed in public purpose and were 

discriminatory in nature. Therefore, they do not fall under the scope of sovereignty and 

regulatory measures. 

b) Alternatively, if the Tribunal decides that Respondent’s measures constitute the 

regulatory powers of state, such measures were still expropriatory because they were 

disproportionate to the public purpose  

126. Although, the international legal community acknowledges the regulatory powers of State, 

such regulatory authority cannot be boundless94. Any action taken by State has to be applied 

non-discriminatorily95. Thus, regulatory actions taken by the state within the scope of its 

regulatory powers of the state can still constitute indirect expropriation in the situation, when 

they are disproportionate to the harm induced by the investor’s activities96. The Tecmed v. 

Mexico tribunal stated that “there must be a reasonable relationship of proportionality 

between the charge or weight imposed to the foreign investor and the aim sought to be 

realized by any expropriatory measure”97. 

127. Respondent’s actions were disproportionate to its public purpose. The scale of the measure’s 

negative impact for Claimant’s investment also addresses for disproportionality of 

Respondent’s actions issue. The measure of banning arms production cannot resolve the 

problem of annexation and the issue of security. Besides, no evidence, that Claimant’s arms 

have been used in the conflict, is introduced in the proceeding. Mere presumption cannot 

constitute a legal fact. Therefore, even if Respondent’s measures did fall under the regulatory 

powers of state (which they do not), such measures are disproportionate and therefore are of 

expropriatory nature leading to obligation of compensation payment. 

III. Alternatively, Respondent breached fair and equitable treatment obligation 

a) Respondent breached FET obligation 

128. According to Article 2(2) of Euroasia BIT, Respondent is obliged to accord fair and equitable 

treatment (hereinafter - FET) to the investment of Claimant. Respondent violated its FET 

obligations by interfering with investment-backed legitimate expectations of Claimant. 
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i) FET is an autonomous standard broader than minimum treatment 

according to international customary law 

129. The wording of FET clause contained in Article 2 (2) of Euroasia BIT is prone to expansive 

interpretation due to the lack any reference to international customary law98. In our case, 

Euroasia BIT Article 2(2) unqualified FET clause does not limit itself to the most serious 

breaches99. In similar circumstances as to the wording, tribunals usually find the violation of 

FET obligations, when they consider State’s behavior to be simply unfair towards the 

claimant. Respondent’s behavior was sufficiently unfair towards Claimant, as it interfered 

greatly with his investment-backed expectations leading to the loss of economic value of the 

investment. 

ii) Respondent’s measures frustrated Claimant’s legitimate and reasonable 

investment-backed expectation 

130. Arbitral tribunals have regularly identified the protection of investor’s legitimate 

expectations, as a key aspect of the FET standard100. Claims concerning the breach of 

legitimate expectations occur when investor is suffering losses, as a consequence of changes 

brought by certain State’s conduct and activities101. So, when a host State’s activities cause a 

harmful effect upon the investments, so as an example, reduce its economic value, an investor 

may allege that the State violates its legitimate expectations, which he had while making his 

investments102.   

131. Tecmed v. Mexico, CMS v. Argentina, and Enron v. Argentina tribunals concluded that FET 

standard required a stable framework for the investment103. PSEG v. Turkey tribunal 

accentuated that shifts in both the legislative environment and in attitudes and policies of the 

government, relating to the investments, contradicted the commitment for ensuring “stable 

and predictable business environment for investors to operate in, as required […] by the 

Treaty”104. 
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132. In our case, Claimant was not even close to being aware of the policies and attitudes that 

might be imposed against him and eventually were imposed. Had he known about such 

attitudes, he might not wanted to adjust the production line and get fully involved in the 

business but rather would got rid of it. Besides, Claimant had legitimate expectations arising 

from a mere acquisition of the Rocket Bombs Ltd. shares and the business itself. Besides, 

Claimant acquired legitimate expectation through obtaining the environmental license from 

the government of the Respondent. Finally, legitimate expectations arose out of the pre-

existing legislative environment. Respondent frustrated such expectations by imposing 

sanctions, therefore, breached FET obligation. 

b) Respondent owes a compensation for violation of FET standard 

133. Respondent is liable for breaching FET obligation enshrined in Euroasia BIT, therefore, has 

to make full reparation for the injury caused by such internationally wrongful act, according 

to article 31 of the ARSIWA. Tribunals that found breach of FET standard awarded 

compensation. When non-expropriatory treaty violations are found, damages have been 

awarded in accordance with the rules of international law that require “full compensation.” 

Evaluation of methods for compensation of breaches is going to be addressed in the following 

section. 

IV. Claimant is entitled for full amount of compensation for redress of damages to 

claimant caused by Respondent 

134. Claimant submits that Respondent unlawfully expropriated his shares in Rocket Bomb Ltd.; 

therefore, he should be reimbursed in full. Tribunal should order Respondent to pay no less than 

120,000,000 USD with interest on the date of issuance of the award. 

135. Unlawful expropriation is not subject to the compensation provisions of the treaty but to 

customary international law as reflected in the Chorzow Factory case105, in particular the 

standard of “full reparation”106. Rules provided by BIT cannot be used in this case of unlawful 

expropriation because using the standards for lawful expropriation would conflate compensation 

for a lawful expropriation with damages for an unlawful one107 
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136.  Claimant has also requested the interest on the date of the award to be paid in addition to 

compensation. Interest must achieve the objective of reparation, i.e., it has to put the aggravated 

party in the hypothetical position, as if the unlawful act had not occurred108. Claimant offers that 

the obligation to pay interest to extend across the periods starting from the day of Executive 

Order issuance109 until the date of the award.  

137. Due to the fact that Claimant’s fruitful business operations and relations were halted by measures 

imposed by Respondent, Claimant respectfully requests the Tribunal to find that Respondent is 

liable for damages incurred and has to compensate it in full. Therefore, Claimant is entitled for 

full amount of compensation for damages caused by Respondent. 
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ISSUE VI. CLAIMANT DID NOT CONTRIBUTE TO THE DAMAGE SUFFERED 

BY HIS INVESTMENT 

I. Respondent’s burden of proof  

138. Claimant, first of all, notes that it is Respondent’s burden of proof to substantiate that 

Claimant contributed to the damage suffered by him in order to invoke provisions of article 

39 of the ARSIWA,110 which are applicable in the investor-state arbitration.111 Claimant’s burden 

of proof is, therefore, confined to establishing the causality between Respondent’s wrongful 

act and the damage suffered, which is in accordance with article 31 of the ARSIWA.112  

139. This article sets forth that the act of the State shall constitute proximate and sufficient cause 

for the injury suffered by the other party. Presuming that such causal link has been established 

hereinabove in the part dealing with expropriation claims, Claimant here argues that any 

allegations of contributory fault shall satisfy the following requirements.  

140. First, Respondent, in order to discharge its burden of proof, shall substantiate that Claimant 

has been involved in blamable conduct and that there is a causal link between the conduct and 

the damage suffered.113 Even if substantiated, in order to disrupt the causal link between 

Respondent’s wrongful act and damage suffered by Claimant, Claimant’s blamable conduct 

shall amount to intervening114 or superseding115 cause.116 

II. No blamable conduct  

141. Claimant contends that no blamable conduct took place. Respondent alleges that Claimant’s 

behavior, in particular, its continued supply of weapons to Euroasia, may be regarded as 

blamable conduct capable of contribution to the damage. Claimant admits that “lawful but 

commercially imprudent (bad business) decision” generally amounts to blamable conduct.117 

However, it is Claimant’s contention that his participation in renegotiating the contract with 

the Ministry of Defense of Euroasia and subsequent entering into contractual relations with it 

do not constitute “commercially imprudent decision.”  
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142. It is on the record, that Claimant had long-established and very prosperous and fruitful 

relations with the Ministry of Defense of Euroasia, their business relations are time-tested 

and, therefore, the Ministry of Defense, as a business partner, have never been put under 

doubt as to the safety, stability and solvency of dealing with it.  Claimant legitimately 

expected to have a commercially beneficial deal bearing in mind the already existed practice. 

Such conduct cannot be regarded as “commercially imprudent decision.”  

143. As to the circumstances surrounding the negotiations, the executive order was not adopted by 

that time and the possibility of its adoption was not as evident as it could be enough to 

constitute bad business decision. Moreover, all the international practice, establishing that the 

BITs do not cover business risks, relate to cases when such a decision is made independent of 

the host state's actions.118 In other words, the decision in itself shall constitute bad business 

decision, regardless of the State’s actions. In the present case, Oceania intervened thus 

politically affecting business risks. Therefore, Claimant’s entering into contractual relations 

with Ministry of Defense does not amount to blamable conduct. 

III. No causal link between the blamable conduct and the damage suffered 

144. Claimant contends that even if the Tribunal finds that Claimant was engaged in blamable 

conduct, still no causality can be established to find the link between it and the damage 

suffered. 

145. Claimant here relies on the theory of proximate causation, since it is widely accepted in the 

international arbitration, as well as supported by authoritative publicists.119 The theory 

comprises two elements required to establish causality (not necessarily taken cumulatively): 

a) the damage shall be foreseeable and b) the damage shall result from the natural sequence of 

events. Claimant contends that Respondent can meet neither of the criteria.  

a) The damage was not foreseeable 

146. Several arbitral tribunals have applied the “foreseeability test”.120 Claimant finds the award in 

the Naulilaa case of a great relevance to the present case: ‘it would not be equitable for the 

victim to bear the burden of damage which the author of the initial unlawful act foresaw and 

perhaps even wanted…” Further, the tribunal stated that “unforeseen” damages should not be 
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compensable. In the present case, Claimant arguing that Respondent, as an author of the 

initial unlawful act, acted in the expropriatory manner, showing discriminatory approach had 

foreseen or ought to have foreseen the final damages, contends that given inability to predict 

political changes it had no opportunity to foresee the damage. Claimant could not reasonably 

have known that his agreement with the Ministry of Defense could cause an unusual and 

extraordinary threat to the national security and foreign policy of the Republic of Oceania.121  

147. Addressing the issue of foreseeability, due diligence is relevant.122 It is established, that 

compliance with the due diligence obligations required on the part of the suffered party 

precludes the possibility to claim its contributory negligence. In the present case, Claimant 

contends that changes in political situation occurred due to the factors beyond the investor’s 

control, which serves as an exclusion of the due diligence obligation.123 Therefore, at any 

event the damage suffered by the Claimant’s investment was not foreseeable. 

b) The damage was not a result of the natural (normal) sequence of events  

148. Claimant contends that entering into contractual relations with the Ministry of Defense does 

not naturally result in loss of value of the Company’s shares. Rather, Rocket Bombs has 

always benefited from these business relations. Moreover, it is not established that before the 

entering into the contract and before the adoption of the Executive Order there existed any 

prejudice towards business relations with Euroasian agents that could make it potentially 

dangerous and even natural or normal to avoid to deal with. Claimant also argues that it is 

only due to the adoption of the Executive Order that his contracts were declared invalid and 

his assets lost their value.  

149. Claimant further argues that even if entering into the contract can be regarded as one of the 

sine qua non conditions coupled with the adoption of the Executive Order, Respondent still 

has to substantiate that Claimant’s conduct constituted intervening or superseding cause,124 

which he has failed to do. Therefore, Respondent is responsible to provide full compensation. 

IV. Alternatively, Claimant’s contribution was neither material nor significant 

150. Alternatively, even if the Tribunal decides that Claimant’s actions have broken the causal link 

between Respondent’s wrongful act and damage suffered by the investor, Claimant’s 
																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

121  Executive Order, p.52. 
122 Castellanos, p. 57 
123 Brownlie, pp. 171-172. 
124 Castellanos, p. 47. 
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contribution to the damage was not material and significant as it is by the article 39 of the 

ARSIWA.125  

151. Claimant’s contribution was not material since the only fact of entering into contractual 

relations does not amount to material contribution. According to the facts of the case, 

installments are supposed to be delivered every three years, which means that by the time of 

issuing the Executive Order, and by the very time of the proceedings, the installments had not 

been yet delivered. Therefore, there was no material contribution. 

152. It was not significant since it is not on the record that Rocket Bombs is the only arms-

production company that deals with Euroasian Ministry of Defense. It is not established that 

in the absence of such contractual relations Euroasia would have not intervene. Therefore, the 

contribution is not significant, and Claimant’s contractual relations are not decisive in the 

question of adopting of the Executive Order, which had detrimental effect. 

For the aforementioned reasons Claimant, request the Tribunal not to accept Respondent’s 

argument on contributory fault defense. 

 

  

																																								 																																								 																																								 																																								 																																								 																																								 																																								 																				 	

125 ARSIWA, pp. 109-110; Yukos, para. 1596. 
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PRAYER FOR RELIEF 

In the light of the foregoing, the Claimant respectfully requests this Tribunal to find that:  

(I) the Tribunal has jurisdiction over the claims submitted by the Claimant;  

(II) the present Tribunal should rule on the claims asserted by the Claimant directly 

through the application of the MFN clause;  

(III) Respondent’s implementation of sanctions and introduction of the Executive Order 

amounted to the expropriation of Claimant's investments; 

(IV) Respondent is obliged to provide full compensation to Claimant in value no less 

than 120,000,000 USD 

 

 

RESPECTFULLY SUBMITTED ON 19 SEPTEMBER 2016  
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